This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


J<^   f/n/^/ 


HARVARD   LAW   LIBRARY 


Received  JAN    4        19l>4 


Digitized  by 


Google 


-z   I 


Digitized  by 


Google 


Digitized  by 


Google 


THE 

ENCYCLOPEDIC  DIGEST 

OF 

TEXAS  REPORTS 

(Civil  Cases) 

BEING  A  COMPLETE 

Encyclopedia  and  Digest  of  All  the  Texas  Case  Law  (Civil)  up 

to  and  including  Volume  102  Texas  Reports,  Volume  49 

Civil  Appeals,  Posey's  Unreported  Cases,  White  & 

Willson's  Texas  Appeals  Civil,  and  Cases 

in  Southwestern  Reporter  not 

Officially  Reported. 


under  the  editoriai,  supervision  op 
Thomas  Johnson  Michie 


V6Jume  VII 


The  Michie  Company,  Law  Pubmsiieks 
Charlottesville,  Va. 
1911 


Digitized  by 


Google 


Copyright,  1911 

BY 

Th£  Michus  Company. 

JAN  4     1924 


Digitized  by 


Google 


Table  of  Titles. 


Titles    in    italics   are    cross    references  only. 


Evidence  at  Former  Trial  or  Prelimi- 
nary Examination,  1. 

Examination,  1. 

Examined  Copy,  1. 

Excavations,  1. 

Exceptions,  1. 

Exceptions  and  Objections,  2. 

Exceptions,  Bill  of,  and  Statement  of 
Facts  on  Appeal,  91. 

Exception  to  Pleading,  216. 

Excess,  217. 

Excess  Baggage,  217. 

Excessive  Damages,  217. 

Excessive  Fees,  217. 

Excessive  Fines  and  Penalties,  217. 

Excessive  Homestead,  217. 

Excessive  Levy,  217. 

Excessive   Taxation,  217. 

Excessive  Verdict,  217. 

Exchange  and  Re-Exchange,  217. 

Exchange,  Bill  of,  218. 

Exchange  Brokers,  218. 

Exchange  of  Judges,  218. 

Exchange  of  Property,  218. 

Excise,  227. 

Exclamations,  227. 

Exclusion,  227. 

Exclusive  Jurisdiction,  227. 

Exclusive  Possession,  227. 

Exclusive  Privileges,  227. 

Exclusive  Rights,  227. 

Excommunication,  228. 

Excursion   Tickets  and  Excursions,  228. 

Excuse,  228. 

Executed  and  Executory  Consideration, 
238. 

Executed  Contract,  228. 

Executed  Trust,  228. 

Execution  against  the  Body  and  Ar- 
rest IN  Civil  Cases,  228. 

Execution  and  Proof  of  Documents,  229. 

Execution  of  Powers,  229. 


Executions,   229. 

Execution  Sales,  363. 

Hjr^CM/w^,  363. 

Executive  Department,  363. 

Executive  Officers,  363. 

Executor  De  Son  Tort,  363. 

Executors  and  Administrators,  364. 

Executors'  and  Administrators'  Sales, 
757. 

Executory  Consideration,  909. 

Executory  Contracts,  909. 

Executory  Deeds,  909. 

Executory  Devises,  909. 

Executory   Limitations,   909. 

Executory  Remainders,  910. 

Executory  Trust  or  Use,  910. 

Executrix,  910. 

Exemplary  Damages,  910. 

Exemplifications,  941. 

Exempt,  941. 

Exemption,  942. 

Exemptions,   942. 

Exemptions  from  Execution  and  At- 
tachment,  942. 

Exercise,  966. 

Exhaustion,  967. 

Exhibitor,  967. 

Exhibits,  967. 

Exidos,  970. 

Existence,  970. 

£jr  Ojjicio,  970. 

Exoneration,  971. 

£jr  Par/^   Proceedings,  971. 

Expatriation,  971. 

Expectancy,   971. 

Expediente,   971. 

Expenditure  and  Expense,  971. 

Experience,  972. 

Experiments  in  Evidence,  972. 

Expert  and  Opinion  Evidence,  972. 

£jr/>^r/  Witnesses,  1106. 

Explanations,  1106. 


Digitized  by 


Google 


ABBREVIATIONS. 


Dallam   Dallam's   Reports. 

Posey Pose/s   Unreported   Cases. 

S.    W Southwestern    Reporter. 

Tex.  Civ.  App Texas  Civil  Appeals  Reports. 

App.  Civ.  Cases Texas  Appeals,  Civil  Cases  (White  &  Willson). 

Tex Texas  Supreme   Court. 

25  Tex.  Supp 25  Texas  Supplement. 

No  op No  opinion. 


Digitized  by 


Google 


Encyclopedic  Digest  of  Texas  Reports 

(Civil  Cases) 


Evidence    at    Former   Trial    or    Preliminary    Ex- 
amination. 

See  the  title  HEARSAY  EVIDENCE. 

Examination. 

See  the  title  INSPECTION  AND  PHYSICAL  EXAMINATION.  See, 
also,  the  titles  DISCOVERY,  vol.  6,  p.  431;  SEQUESTRATION.  As  to  ex- 
amination for  insurance,  see  the  title  INSURANCE.  As  to  examination  of 
witnesses,  see  the  titles  DEPOSITIONS  AND  INTERROGATORIES,  vol. 
6.  p.  326;  WITNESSES.  As  to  examination  of  attorneys,  see  the  title  ATTOR- 
NEY AND  CLIENT,  vol.  2,  p.  570.  As  to  examination  of  debtor  in  proceed- 
ings supplementary  to  execution,  see  the  titles  EXECUTION  AGAINST  THE 
BODY  AND  ARREST  IN  CIVIL  CASES;  GARNISHMENT;  SUPPLE- 
MENTARY PROCEEDINGS.  As  to  examination  of  insane  person,  see 
the  title  INSANITY.  As  to  privy  examination  of  mariied  women,  see  the 
title  ACKNOWLEDGMENTS,  vol.  1,  p.  66.  As  to  post  mortem  examinations, 
see  the  title  CORONERS,  vol.  4,  p.  680.  Of  expert  witness,  ^ee  the  title  EX- 
PERT AND  OPINION  EVIDENCE.  Of  juror,  see  the  title  JURY.  Of 
headright  certificates,  see  the  title  PUBLIC  LANDS.  Of  physicians,  see  the 
title  PHYSICIANS  AND  SURGEONS.  Of  title,  see  the  title  ABSTRACT 
OF  TITLE,  vol.  1,  p.  47.  As  to  review  of  rulings  on  examination  of  witnesses, 
bce  the  title  APPEAL  AND  ERROR,  vol.  1,  pp.  412,  et  seq.,  833,  et  seq. 

Examined  Copy. 

See  the  title  DOCUMENTARY  EVIDENCE,  vol.  6,  p.  531.  See,  also,  the 
titles  FOREIGN  JUDGMENTS,  RECORDS  AND  JUDICIAL  PROCEED- 
INGS;  JUDGMENTS  AND  DECREES;  RECORDS. 

Excavations. 

See  the  titles  ADJOINING  LANDOWNERS,  vol.  1,  p.  151;  EXPERT  AND 
OPINION  EVIDENCE;  MUNICIPAL  CORPORATIONS;  STREETS  AND 
HIGHWAYS;  WORKING  CONTRACTS.  See,  also,  the  titles  GAS;  MAS- 
TER AND  SERVANT;  NEGLIGENCE. 

Elxceptions. 

See,  generally,  the  titles  EXCEPTIONS  AND  OBJECTIONS;  EXCEP- 
TIONS, BILL  OF,  AND  STATEMENT  OF  FACTS  ON  APPEAL;  TRIAL; 


Digitized  by 


Google 


Exceptions  and  Objections 


VENUE.  In  deeds,  see  the  title  DEEDS,  vol.  6,  p.  242,  et  seq.;  in  insurance  pol- 
icy, see  the  title  INSURANCE;  in  other  instruments,  see  the  titles  treating 
thereof.  As  to  burden  of  proving,  see  the  title  PRESUMPTIONS  AND  BUR- 
DEN OF  PROOF.  As  to  exceptions  to  answer,  see  the  title  EQUITY,  vol.  6,  p. 
966.  As  to  exceptions  to  report  or  finding  of  referee  or  master,  see  the  title 
REFERENCE.  As  to  disposing  of  special  exceptions  as  waiver  of  plea  in  abate- 
ment, see  the  title  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p. 
38.  As  to  exceptions  in  statute  of  limitations,  see  the  title  LIMITATION  OF 
ACTIONS  AND  ADVERSE  POSSESSION.  As  to  exceptions  to  depositions, 
see  the  title  DEPOSITIONS  AND  INTERROGATORIES,  vol.  6,  p.  371,  et 
seq.  As  to  exceptions  on  accounting  between  partners,  see  the  title  PART- 
NERSHIP. As  to  exceptions  to  account,  see  the  titles  ACCOUNTS  AND  AC- 
COUNTING, vol.  1,  p.  57;  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CRED- 
ITORS, vol.  2,  p.  166,  et  seq.  See,  also,  the  titles  EXECUTORS  AND  AD- 
MINISTRATORS; GUARDIAN  AND  WARD;  TRUSTS  AND  TRUSTEES. 
As  to  exceptions  to  assessment,  see  the  titles  EMINENT  DOMAIN,  vol.  6, 
p.  849;  SPECIAL  ASSESSMENTS.  As  to  exceptions  to  award  of  arbitrators, 
see  the  title  ARBITRATION  AND  AWARD,  vol.  2,  p.  38,  et  seq.  As  to  ex- 
ceptions  to  jurors,  see  the  title  JURY.  As  to  exceptions  to  pleading,  see  the 
title  PLEADING.    As  to  exceptions  to  partition,  see  the  title  PARTITION. 


EXCEPTIONS  AND  OBJECTIONS- 

BY  S.   BLAIR   FISHER. 

I.  Oeneral  Rules  Relating  to  Exceptions  and  Objections,  6. 

A.  Objections,  6. 

1.  Necessity  That   Objections   Be   Made   and   Acted  upon   in    Court 

Below,  6. 

a.  General  Rule,  6. 

b.  Exceptions  to   Rule,   7. 

2.  When  to  Be  Made,  8. 

3.  Presentation   of   Grounds   of  Objection,   8. 

B.  Exceptions,  9. 

1.  Necessity,  9. 

2.  By  Whom  Taken,  9. 

3.  When  to  Be  Taken,  9. 

4.  Form  and  Sufficiency,  10. 

n.  Applications  of  Rules  to  Exceptions  and  Objections  in  Partic- 
ular Instances,  lo. 

A.  Jurisdiction,  10. 

1.  Of  Person,   10. 

2.  Of  Subject  Matter,  11. 

3.  Objections  to  Court  or  Judge,   13. 

B.  Venue,  13. 

C.  Process  or  Service  Thereof,  14. 

1.  Defective   Process,    14. 

2.  Defective  Service,  15. 

D.  Parties,  15. 


Digitized  by 


Google 


Exceptions  and  Objections 


1.  Defect  of  Parties,  15. 

a.  Proper  Parties,  15. 

b.  Necessary    Parties,    16. 

2.  Misjoinder  of  Parties,   18. 

3.  Names  of  Parties,  19. 

4.  Right  or  Capacity  to  Sue  or  Defend,  etc.,  19. 

5.  Intervention   or    Substitution,   20. 

6.  Discontinuance  or  Dismissal  as  to  One  of  Several  Defendants,  20. 

7.  Death  of  Parties,  21. 

E.  Affidavits,  Bonds,  etc.,  21. 

F.  Pleadings,  21. 

1.  Objections,  21. 

a.  Necessity,  21. 

(1)  As  Dependent  on  Nature  of  Defect,  21. 

(2)  To  Petition,  22. 

(a)  Names  of  Parties,  22. 

(b)  Allegations,   22. 
aa.  In  General,  22. 

bb.  Clerical  Omissions,  Verbal  Inaccuracies,  etc.,  22. 
cc.  Failure    to    State    Facts    Sufficient   to    Constitute 
Cause   of   Action,   22. 

(c)  Defective   or   Omitted   Prayer,  24. 

(d)  Verification,  24. 

(e)  Indorsement,   25. 

(f)  Objections     to     Supplemental     or     Amended     Peti- 

tions, 25. 

(3)  To   Plea  or  Answer,  25. 

(a)  In  General,  25. 

(b)  Defects  of  Substance,  25. 

(c)  Verification,  25. 

(d)  Amendment,  26. 

(4)  To  Filing  Pleadings  and  Papers,  26. 

b.  Manner,  27. 

2.  Exceptions,  27. 

G.  Premature  Suit,  27. 

H.  Nonproduction  of  Instrument  Sued  on,  27. 
I.  Jury,  27. 
J.  Conduct  of  Trial,  29. 

1.  Order  of  Trial,  29. 

2.  Conducting  Two  Trials  at  Same  Time,  29. 

3.  Second  Trial   at   Same  Term,  29. 

4.  Placing  Party  to  Suit  under  Rule,  29. 

5.  Exception  to  Action  of  Court  in  Granting  a  Severance,  29. 

6.  Order  of  Argument,  30. 

7.  Conduct  or   Remarks  of  Judge,  30. 

8.  Conduct  or   Remarks  of  Counsel,  30. 

a.  Objections,   30.  ^ 

(1)  Necessity,   30. 

/  (a)  General   Rule,  30. 

(b)  Exceptions    to    Rule,    31. 

(2)  Time,  Manner  and  Sufficiency,  32. 

b.  Exceptions  to  Court's   Ruling  on  Remarks  of  Counsel,  32. 


Digitized  by 


Google 


Exceptions  and  Objections 


9.  Conduct  of  Parties,  32. 
10.  Conduct  of  Jury,  33. 
K.  Evidence,  33. 

1.  Admission  of  Evidence,  33. 

a.  Objections,  33. 

(1)  Necessity,  33. 

(a)  General   Rule   Stated  and   Construed,  33. 

(b)  Applications   of   Rule,    35. 

(c)  Necessity  for   Renewal  of  Objection,   Notwithstand- 

ing Previous  Unsuccessful  Objection,  40. 

(d)  Necessity     for     Further     Objection     Where     First 

Obviated,  40. 

(2)  Time  and  Manner  of  Making,  41. 

(a)  In   General,  41. 

(b)  Practice  Where   Evidence  Already  Admitted,  42. 

(3)  Requisites  and  Sufficiency,  43. 

(a)  Necessity  for  Specific  Objections  Stating  Grounds,  43. 
aa.  General   Rule,  43. 

bb.  Exceptions  to   Rule,  48. 

(b)  Insufficiency  of  General  Objection  to  Evidence,  Any 

Portion  of  Which  Is  Admissible,  48. 

(4)  Waiver  of  Objections  to   Evidence  Admitted  Over  Ob- 

jection, 50. 

b.  Exceptions,   51. 

(1)  Necessity,  51. 

(2)  Time  of  Taking,  51. 

2.  Exclusion  of  Evidence,  51. 

a.  Necessity  for  Exception  to  Ruling,  51. 

b.  Time  of  Taking,  52. 

c.  Showing  as   to  Nature   of    Evidence    Proposed  to   Be   Intro- 

duced, 52. 

3.  Questions  and  Answers,  53. 

a.  Questions,  53. 

b.  Answers,   54. 

c.  Objections  on  Ground  of  Surprise  at  Witness*  Testimony,  56. 

4.  Insufficiency  of  Evidence,  56. 

a.  Necessity  for   Raising  Question   Below    by    Motion  for  New 

Trial,  56. 

(1)  General   Rule,   56. 

(2)  Exceptions  to  Rule,  57. 

b.  Specification  of  Particulars  Wherein  Evidence  Insufficient,  58. 

5.  Variance,   58. 
L.  Witnesses,   59. 

1.  Objection  That  Witness  Was  Not  Sworn,  59. 

2.  Objections   as  to  Qualifications  and   Competency  of  Witness,  59. 
M.  Instructions,  60. 

1.  Erroneous   Charge,  60. 

a.  Necessity  for  Objections  Below  to  Appear  of  'Record,  60. 

(1)  In   General,   60. 

(2)  When   Unnecessary,   61. 

(3)  Charge  Considered  as   Excepted  to  under  Present  Stat- 

ute, and  Reviewable  without  Bill  of  Exceptions,  62. 


Digitized  by 


Google 


Exceptions  and  Objections 


b.  Time  of  Making,  63. 

c.  Requisites  and  Sufficiency,  63. 

d.  Attacking  Charge  on   Certain   Grounds    as    Waiver  of  Other 

Objections,  64. 

2.  Omissions  or  Defects  in  Charge,  64. 

a.  General   Rule  as  to   Duty  of  Parties    to    Request  Additional 

Instructions,  64. 

b.  Applications  of  Rule,  67. 

3.  Objections  Relating  to  Submission  of  Issues,  72. 

a.  That  Charge  Was   Erroneous  in  Submitting  Issue,  72. 

b.  To  Form  of  Submission,  73. 

c.  For  Failure  to  Properly  State  or  Submit  Issues  Involved,  73. 

(1)  General   Rule   as   to   Necessity   for   Request   for   Special 

Charge,  73. 

(2)  Necessity  for  Request  Though  Case  Submitted  on  Special 

Issues,  74. 

(3)  When   Request  Unnecessary,   75. 

(4)  Necessity  for  Written  Request,  75. 

(5)  Time  for  Request  for  Submission  upon  Special  Issues,  75. 
N.  Verdict,  75. 

1.  Necessity  for  Objections  Below,  75. 

a.  Defects  or  Omissions,  75. 

(1)  Formal  Defects  or  Irregularities,  75. 

(2)  Defects  of  Substance,  76. 

b.  Excessiveness  or' Inadequacy,   77. 

c.  Failure   to    Direct    Verdict,   77. 

2.  Time   of  Taking,  77. 

3.  Manner,  Form  and  Sufficiency,  78. 

4.  Admission  of  Liability  as  Waiving  Objections,  Save  as  to  Amount 

of  Verdict,  79. 
O.  Findings  of  Court,  79. 

1.  To  Failure  to  File,  79. 

2.  To  Time  of  Filing,  81. 

3.  To  Correctness  or   Sufficiency  of  Finding,  81. 

a.  General  Rule,  81. 

b.  Exceptions  to  Rule,  83. 

(1)  Where  Judgment  Excepted  to,   83. 

(2)  Where  Record  Contains  All  the  Facts,  84. 

(3)  Where  Conclusions  Filed  by  Judge  Voluntarily  and  with- 

out Request,  85. 

(4)  In  Absence  of  Objection  by  Appellee,  85. 

c.  Necessity,  Manner  and  Sufficiency  of  Noting  on  Record  Ex- 

ceptions, under  Rev.   Stat,  art.   1333,  85. 
P.  Judgments,  86. 

1.  Necessity  for  Raising  Objection  in  Court  Below,  86. 

a.  When  Necessary,  86. 

(1)  General   Rule,  86. 

(2)  Applications  of  Rule,  86. 

b.  Objections  Available  on  Appeal  Though  Not  Raised  Below,  87. 

2.  Form  and  Requisites  of  Objection,  88. 

3.  Reduction  of  Exceptions  to  Writing,  88. 
Q.  Costs,   88. 


Digitized  by 


Google 


Exce:ptions  and  Objections 


R.  Rulings  on  Applications  for  Continuances  or  Postponements,  89. 
S.  Rulings  on  Motions  for  New  Trial,  90. 
T.  Form  and  Manner  of  Prosecuting  Appeal,  90. 
U.  Objections  to   Claims   Presented  to   Administrator,   90. 
V.  Objections   to   Auditors'    Reports,   90. 

W.  Objections  to  Validity  of  Foreign  Assignments  for  Benefit  of  Cred- 
itors, 90. 

CROSS  REFERENCES. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  1; 
AMENDMENTS,  vol.  1,  p.  203;  APPEAL  AND  ERROR,  vol.  1,  p.  313;  AP- 
PEARANCES, vol.  2,  p.  l;  ARGUMENTS  OF  COUNSEL,  vol.  2,  p.  42;  AS- 
SIGNMENTS OF  ERROR,  vol.  2,  p.  185;  BRIEFS,  vol.  3,  p.  168;  CONTIN- 
UANCES, vol.  4,  p.  482;  COSTS,  vol.  4,  p.  971;  DEMURRERS,  vol.  6,  p.  270; 
EVIDENCE,  vol.  6,  p.  1098;  EXCEPTIONS,  BILL  OF,  AND  STATEMENT 
OF  FACTS  ON  APPEAL;  FINDINGS  OF  COURT;  INSTRUCTIONS; 
JUDGMENTS  AND  DECREES;  JURISDICTION;  JURY;  MOTIONS; 
NEW  TRIALS;  PARTIES;  PLEADING;  SUMMONS  AND  PROCESS;  VA- 
RIANCE; VENUE;  VERDICT;  WITNESSES. 


I.   Oeneral  Rules  Relating  to  Ex- 
ceptions and  Objections. 

A.   OBJECTIONS. 

1.  Necessity  That  Objections  Be  Made 
and  Acted  upon  in  Court  below, 
a.   General  Rule. 

Necessity  for  Raising  Objection  in 
Lower  Court. — It  is  a  well-established 
general  rule  that  objections  not  made 
in  the  court  below  can  not  be  urged 
for  the  first  time  on  appeal.  Hans- 
borough  V.  Towns,  1  Tex.  58,  61; 
Pettus  V.  Perry,  4  Tex.  486;  Hopkins 
V.  Donaho,  4  Tex.  336,  338;  Beal  r. 
Alexander,  6  Tex.  531,  541;  Knight  v. 
Holloman,  6  Tex.  153;  Herndon  v, 
Casiano,  7  Tex.  322;  Trigg  v.  Moore, 
10  Tex.  199;  Parker  v.  Leman,  10  Tex, 
116;  Ryan  v.  Jackson,  11  Tex.  391,  401; 
Hamilton  v.  Rice,  15  Tex.  382,  385; 
Burnley  v.  Rice,  18  Tex.  481,  496; 
Rector  v.  Hudson,  20  Tex.  234,  237; 
Williams  v.  Wright,  20  Tex.  499,  503; 
Carson  v.  Russell,  26  Tex.  452;  Allen 
r.  Traylor,  31  Tex.  124;  Ann  Berta 
Lodge  V.  Leverton,  42  Tex.  18;  Mor- 
ris V.  State,  47  Tex.  583,  591;  Johnson 
V.  Blount,  48  Tex.  38;  Brown  z/.  Cheno- 
worth,  51  Tex.  469,  479;  Texas,  etc., 
R.    Co.   V.    Casey,   52   Tex.    112,     123; 


Tierney  v.  Frazier,  57  Tex.  437;  Pool 
V.  Wedemeyer,  56  Tex.  287,  300;  Hous- 
ton, etc.,  R.  Co.  V,  Adams,  63  Tex.  206; 
Gaines  v.  National,  etc.,  Bank,  64  Tex. 
18,  21;  Tom  v.  Sayers,  64  Tex.  339,  341; 
Hance  v.  Burke,  75  Tex.  62,  66,  11  S. 
W.  135;  Corsicana  v.  Kerr,  75  Tex. 
207,  208,  12  S.  W.  982;  Davis  v.  State, 
75  Tex.  420,  12  S.  W.  957;  Welsh  v. 
Morris,  81  Tex.  159,  16  S.  W.  744; 
Cason  &  Bros.  v.  Connor,  82  Tex. 
26,  18  S.  W.  668;  Waller  v.  Leonard, 
89  Tex.  507,  35  S.  W.  1045;  Wheeler  v. 
Tyler,  etc.,  R.  Co.,  91  Tex.  356,  43  S. 
W.  876,  affirming  41  S.  W.  517;  Smith  v. 
Olsen.  92  Tex.  181,  46  S.  W.  631.  re- 
versing 44  S.  W.  874;  Kane  v.  Sholars, 
41  Tex.  Civ.  App.  154,  90  S.  W.  937; 
Merrielles  v.  State  Bank,  5  Tex. 
Civ.  App.  483,  486,  24  S.  W.  564; 
O'Connor  v.  Koch,  9  Tex.  Civ.  App. 
586,  29  S.  W.  400,  affirmed  in  93 
Tex.  647,  no  op.;  Carter-Battle  Gro- 
cer Co.  V.  Jackson,  18  Tex.  Civ. 
App.  353,  45  S.  W.  615,  affirmed  in 
93  Tex.  726,  no  op.;  Moor  v.  Moor,  24 
Tex.  Civ.  App.  150,  57  S.  W.  992.  af- 
firmed in  94  Tex.  706,  no  op.;  Finks  f, 
Hollis,  38  Tex.  Civ.  App.  23,  85  S.  W. 
463;  Cummings  v.  Masterson,  42  Tex. 
Civ.  App.  549,  93  S.  W.  500,  affirmed  in 
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101  Tex.  633,  no  op.;  Hahl  r.  Kellogg, 
42  Tex.  Civ.  App.  636,  94  S.  W.  389, 
affirmed  in  101  Tex.  640,  no  op.;  Mor- 
ris r.  Morris,  47  Tex.  Civ.  App.  244, 
105  S.  W.  242,  affirmed  in  102  Tex.  588, 
no  op.;  Danby  Millinery  Co.  v.  Dogan, 
47  Tex.  Civ.  App.  323,  105  S.  W.  337 
(see  102  Tex.  581,  no  op.);  Cochran  v. 
Moerer,  47  Tex.  Civ.  App.  372,  105  S. 
W.  1138,  affirmed  in  102  Tex.  580,  no 
op.;  Williams  v.  Smith  (Civ.  App.), 
24  S.  W.  1115;  Green  v,  Fisher  (Civ. 
App.),  45  S.  W.  429;  Williams  v, 
Leon  (Civ.  App.),  55  S.  W.  374;  Boyd 
t.  Ghent  (Civ.  App.),  61  S.  W.  723, 
affirmed  in  95  Tex.  46;  San  Antonio  v. 
Thigpen  (Civ.  App.),  75  S.  W.  836,  af- 
firmed in  97  Tex.  646,  no  op.;  Sanger 
Bros.  V,  Corsicana  Nat.  Bank  (Civ. 
App.),  87  S.  W.  737,  affirmed  in  99  Tex. 
565;  Vaughn  v.  Lee  (Civ.  App.),  94  S. 
W.  912;  Laughlin  v.  Schnitzer  (Civ. 
App.),   106  S.  W.  908. 

A  party  must  make  the  objections 
on  which  he  relies  in  the  court  be- 
low, and  such  as  are  not  then  made 
can  not  be  raised  in  the  supreme  court 
for  the  first  time.  Pool  v.  Wedemeyer 
&  Schulte.  56  Tex.  287. 

It  is  too  late  to  insist,  in  the  su- 
preme court,  on  a  defect  which  should 
have  been  objected  to  at  the  trial  and 
was  there  susceptible  of  an  easy  rem- 
edy. Hansborough  v.  Towns,  1 
Tex.   58. 

"'He  who  was  silent  in  the  court 
below,  where  he  ought  to  have  spoken, 
and  has  thus  permitted  the  opportunity 
of  making  his  defense  to  pass  by, 
ought  not  to  be  first  heard  in  this 
court.'  Hopkins  v.  Donaho,  4  Tex. 
336,  338."  Allen  v,  Traylor,  31  Tex. 
124. 

The  supreme  court  can  only  con- 
sider such  objections  as  were  made  in 
the  court  below,  and  will  not  consider 
proper  objections  which  might  have 
been  made  in  place  of  improper  ob- 
jections which  were  made.  Ann  Berta 
Lodge  No.  42  I.  O.  O.  F.  v,  Leverton, 
42  Tex.  18. 


Objection  which  could  have  been 
made  upon  motion  for  new  trial  will 
not  be  heard  for  first  time  on  appeal. 
Welsh  V,  Morris,  81  Tex.  159,  161,  16 
S.  W.  744. 

An  assignment  of  error  should  be 
overruled  where  the  matter  complained 
of  was  not  called  to  the  attention  of 
the  trial  court  by  motion  for  new  trial. 
Morris  v.  Morris,  47  Tex.  Civ.  App. 
244,   105   S.   W.   242. 

Necessity  for  Action  by  Trial  Court 
on  Objections  There  Made. — It  would 
seem  to  be  the  general  rule  that  not 
only  must  a  proper  objection  be  made 
in  the  court  below,  but  such  objection 
must  be  acted  on  by  the  trial  court, 
in  order  that  it  may  be  available  in 
the  appellate  court.  Sanger  Bros.  v. 
Corsicana  Nat.  Bank  (Civ.  App.),  87 
S.  W.  737,  affirmed  in  99  Tex.  565. 

Presumption  as  to  Waiver  of  De- 
murrer on  Which  No  Action  Invoked. 
—See  the  titles  APPEAL  AND  ER- 
ROR, vol.  1,  p.  313;  DEMURRERS, 
vol.  6,  p.  270. 
b.    Exceptions  to  Rule. 

Exception  Stated. — A  well-established 
exception  to  the  general  rule  that  an 
appellate  court  will  not  consider  ob- 
jections first  raised  on  appeals  exists 
in  case  of  errors  apparent  on  the  face  of 
the  record.  The  appellate  court  will 
consider  objections  raised  for  the  first 
time  on  appeal  where  the  errors  are 
apparent  on  the  face  of  the  record,  and 
are  either  fundamental  in  their  char- 
acter, or  determine  a  question  on 
which  the  right  of  the  case  depends. 
Hahl  V.  Kellogg,  42  Tex.  Civ.  App. 
636,  94  S.  W.  389,  affirmed  in  101  Tex. 
640,  no  op.  See,  also,  Swigley  v.  Dick- 
son, 2  Tex.  193;  Pettus  v.  Perry,  4  Tex. 
486,  488;  Ford  v.  Taggart,  4  Tex.  492; 
Long  V,  Anderson,  4  Tex.  422;  Mc- 
Nairy  v,  Castleberry,  6  Tex.  286; 
Booth  V.  Todd,  8  Tex.  137;  Hollings- 
worth  V.  Holshousen,  17  Tex.  41;  Tay- 
lor V.  Rowland,  26  Tex.  293;  Brooks  t'. 
Breeding,  32  Tex.  752;  Grant  v.  Whit- 
tlesey, 42  Tex.  320;  Johnson  v.  Blount, 
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48  Tex.  38;  Texas,  etc.,  Co.  v,  Lawson, 
89  Tex.  394,  32  S.  W.  871,  34  S.  W. 
919,  reversing  31  S.  W.  843;  Holloway 
Seed  Co.  v.  City  Nat.  Bank,  92  Tex. 
187,  47  S.  W.  95,  516;  Wilson  v.  John- 
son, 94  Tex.  272,  60  S.  W.  242;  Cole- 
man V,  Lytle,  49  Tex.  Civ.  App.  42, 
107  S.  W.  562;  El  Paso,  etc.,  R.  Co.  v, 
Murtle,  49  Tex.  Civ.  App.  273,  108  S. 
W.  998,  affirmed,  no  op.;  Friedman  v, 
Payne  (Civ.  App.),- 35  S.  W.  47;  Har- 
mon  V.  Callahan  (Civ.  App.),"  35  S.  W. 
705;  Capps  t/.  Leachman  (Civ.  App.), 
35  S.  W.  397;  Luke  v.  El  Paso  (Civ. 
App.),  60  S.  W.  363;  Parham  v, 
Shockler  (Civ.  App.),  73  S.  W.  839; 
Western  Union  Tel.  Co.  v,  Hidalgo 
(Civ.  App.),  99  S.  W.  426,  affirmed  in 
102  Tex.   596,  no  op. 

Fundamental  errors,  whether  ex- 
cepted to  or  not,  are  ground  for  re- 
versal. Hamilton  v.  Flume,  2  Posey, 
Unrep.  Cas.  694. 

The  province  of  the  appellate  court 
is  to  decide  only  those  questions  which 
were  presented  and  passed  upon  in  the 
court  below,  except  where  the  founda- 
tion of  the  action  itself  appears  to 
have  failed  or  where  objection  first 
taken  on  appeal  goes  to  the  merits  or 
foundation  of  the  action.  Pettus  v. 
Perry,  4  Tex.  486,  488. 

Objections  apparent  of  record, 
which  go  to  the  foundation  of  the  ac- 
tion, are  equally  available  on  error,  as 
in  arrest  of  judgment.  McDonough  v. 
State.  19  Tex.  293. 

The  supreme  court  has  jurisdiction 
to  consider  the  question  of  the  legal- 
ity of  the  contract  which  was  the  basis 
of  the  plaintifTs  claim  and  of  the  coun- 
terclaim of  the  defendant,  although 
the  point  was  not  raised  in  the  trial 
court  nor  by  assignment  of  error. 
Texas,  etc.,  Coal  Co.  v.  Lawson,  89 
Tex.  394,  32  S.  W.  871,  34  S.  W.  919, 
reversing  31  S.  W.  843,  10  Tex.  Civ. 
App.  491.  See  the  title  CONTRACTS, 
vol.  4,  p.   546. 

Parties  can  not,  by  express  waiver 
of  illegality  of  a  contract,  induce  the 


court  to  overlook  such  illegality  and 
administer  their  rights  thereunder  as 
if  it  were  valid,  and  the  mere  omission 
to  notice  such  vice  can  not  have  that 
eflFect.  Texas,  etc.,  Coal  Co.  v.  Law- 
son,  89  Tex.  394,  403,  32  S.  W.  871,  34 
S.  W.  919. 

Errors  Held  within  Exception  to 
General  Rule. — For  instances  of  er- 
rors held  to  be  within  the  exception  to 
the  general  rule,  and  available,  though 
first  raised  in  the  appellate  court,  see 
the  appropriate  subsections  under  post, 
"Applications  of  Rules  to  Exceptions 
and  Objections  in  Particular  In- 
stances," II. 

8.    When  to  Be  Made. 

As  to  the  proper  time  for  raising  ob- 
jections in  the  court  below,  see  the  ap- 
propriate subsections  under  post, 
"Applications  of  Rules  to  Exceptions 
and  Objections  in  Particular  In- 
stances," II. 

3.  Presentation  of  Grounds  of  Ob- 
jection. 

Necessity  and  Sufficiency. — Where 
no  reason  for  an  objection  is  assigned 
below,  or  presented  on  appeal,  none 
will  be  considered.  Erhard  v.  Cal- 
laghan,  33  Tex.  171,  178. 

Under  Dist.  Ct.  Rule  68  (67  S.  W. 
xxv),  providing  that  grounds  for  ob- 
jection couched  in  general  terms — as 
that  the  court  erred  in  its  charge,  that 
the  verdict  of  the  jury  is  contrary  to 
law,  and  the  like — shall  not  be  con- 
sidered, an  objection  on  motion  for  a 
new  trial  that  the  verdict  of  the  jury  is 
excessive,  without  pointing  out  wherein 
it  is  excessive,  is  too  general  to  be 
considered  on  appeal..  International  & 
G.  N.  R.  Co.  V.  McVey  (Civ.  App.),  81 
S.  W.  991,  rehearing  denied  (Civ. 
App.),  83  S.  W.  34.  Reversed  99  Tex. 
28,  87  S.  W.  328. 

Shifting  Grounds  of  Objection. — 
Exceptions  filed  in  the  district  court 
alleged  that  an  order  of  the  county 
court,  directing  an  administrator's  sale 
of  land,  was  illegal,  because  ordering 
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the  sale  to  be  made  for  cash,  and  that 
the  return  was  not  within  30  days.  At 
the  trial  in  the  county  court  the  con- 
testant offered  evidence  that  the  sale 
was  unfairly  made.  Held,  that  the 
contestant  could  not  shift  his  previous 
ground,  at  the  trial,  and  that  the  evi- 
dence was  inadmissible  and  rightly  re- 
jected.    Brown  v.  Hobbs,  19  Tex.  167. 

B.    EXCEPTIONS. 
1.    Necessity. 

In  GeneraL — Where  no  exceptions 
were  taken  to  rulings,  errors  therein 
will  not  be  considered.  Mahon  v. 
Kinney  County  (Civ.  App.),  28  S.  W. 
1024,  affirmed  in  93  Tex.  713,  no  op.; 
International,  etc.,  R.  Co.  v,  Mercer 
(Civ.  App.),  78  S.  W.  662,  affirmed  in 
98  Tex.  621,  no  op.;  Peoples  v,  Terry 
(Civ.  App.),  43  S.  W.  846;  Equitable 
Mortg.  Co.  V.  Thorn  (Civ.  App.),  26 
S.  W.  276;  Moore  v,  Blum  (Civ.  App.), 
40  S.  W.  511,  affirmed  in  91  Tex.  273; 
Davis  V.  State,  75  Tex.  420,  12  S.  W. 
957. 

Action  of  a  trial  court  is  not  subject 
to  revision  on  appeal  unless  it  was  ex- 
cepted to  at  the  proper  time.  Owens 
V,  Missouri  Pac.  R.  Co.,  67  Tex.  679, 
683,    4   S.  W.  593. 

Failure  to  except  at  the  proper 
stage  deprives  the  parties  of  all  rights 
other  than  those  stricti  juris  and  his 
objections  can  not  be  urged  for  the 
first  time  on  appeal,  save  to  prevent 
an  obvious  violation  of  justice. 
Crosby  v.  Huston,  1  Tex.  203. 

"A  party  waives  the  error  in  a  rul- 
ing where  it  is  necessary  for  him  to 
reserve  an  exception,  and  fails  to  do 
so.  It  is  not  necessary,  however,  to 
take  exception  to  judgments  of  the 
court  upon  matters  which  constitute 
the  record  proper  in  the  case,  at  com- 
mon law,  as  the  pleadings,  motions  for 
new  trial,  or  an  arrest  of  judgment, 
and  final  judgment.  Rule  53  of  district 
and  county  courts.  The  rule  is  but  a 
declaration  of  the  rule  announced  in 
Cunningham  v,  Wheatly,  21  Tex.  181. 
It    is   sufficient   that  the   rulings   wert*. 


complained  of  in  the  motion  for  new 
trial  and  by  assignment  of  error  here. 
In  fact,  it  has  been  held  that  it  is  not 
necessary  to  do  so  in  the  motion  for 
new  trial.  Marsalis  v,  Crawford,  8 
Tex.  Civ.  App.  485,  28  S.  W.  371,  cit- 
ing Clark  V,  Pearce,  80  Tex.  146,  151, 
15  S.  W.  787;  but  we  doubt  the  cor- 
rectness of  the  rule  last  mentioned,  in 
view  of  art.  1369,  Rev.  Stat."  White  v. 
San  Antonio  Waterworks  Co.,  9  Tex. 
Civ.  App.  465,  29  S.  W.  252. 

In  absence  of  exceptions  in  lower 
court  the  only  question  before  the  ap- 
pellate court  is  whether  the  judgnient 
is  correct.  Mann  v.  Thruston,  Dallam 
370,   371. 

Necessity  for  Record  to  Show  Tak- 
ing of  Exceptions. — If  the  record  does 
not  show  that  exceptions  were  taken 
to  the  ruling  of  the  court  below,  the 
appellate  court  will  not  review  the 
same  on  appeal.  Leaverton  v.  Leaver- 
ton,  40  Tex.  218;  Ballinger  Nat.  Bank 
r.  Bryan,  12  Tex.  Civ.  App.  673,  34  S. 
W.  451. 

%.    By  Whom  Taken. 

Either  party  to  a  cause  may  except 
to  a  ruling  or  other  action  of  the  trial 
court,  with  which  he  is  dissatisfied. 
Art.  1360  (1358),  Sayles*  Civ.  Stats. 
International,  etc.,  R.  Co.  v,  Mercer 
(Civ.  App.),  78  S.  W.  562,  affirmed  in 
98  Tex.  621,  no  op. 

3.   When  to  Be  Taken. 

Where  exception  to  a  ruling  is 
necessary  to  assign  error  upon  it,  the 
exception  must  be  taken  at  the  time 
the  ruling  is  made.  Price  v,  Lauve,  49 
Tex.  74,  80. 

By  art.  1360  (1358),  Sayles'  Civ. 
Stats.,  it  is  provided  that  "whenever, 
in  the  progress  of  a  cause,  either  party 
is  dissatisfied  with  any  ruling,  opinion 
or  other  action  of  the  court,  he  may 
except  thereto  at  the  time  the  same  is 
made  or  announced,"  etc.  Interna- 
tional, etc.,  R.  Co.  V,  Mercer  (Civ. 
App.),  78  S.  W.  562,  affirmed  in  98 
Tex.  621,  no  op. 
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All  exceptions  which  are  merely 
dilatory  are  regarded  by  the  law  with 
disfavor,  and  the  omission  to  urge 
them  at  once  and  at  the  first  oppor- 
tunity will  deprive  the  party  of  the 
right  to  be  heard  to  urge  them,  unless 
it  be  where  to  deny  the  right  would 
be  to  sanction  an  obvious  violation  of 
law,  or  where  the  objection  brings  in 
question  the  jurisdiction  of  the  court 
to  proceed  to  a  decision  on  the  merits. 
Horton  v,  Wheeler,  17  Tex.  52. 
4.   Form  and  Sufficiency. 

An  exception  to  a  particular  ruling 
should,  on  appeal,  be  made  distinctly 
to  appear  as  it  occurred  upon  the  trial, 
and  if  it  should  not  appear  to  have 
been  takeii  to  the  testimony  of  any 
witness  in  particular,  or  to  any  par- 
ticular evidence,  it  will,  on  the  ground 
of  indefiniteness  of  the  exception,  be 
held  no  error  in  the  ruling.  Rains  v. 
Hood,  23  Tex.  555. 

n.  Applications  of  Rules  to  Ex- 
ceptions and  Objections  in  ^ 
Particular  Instances. 

A.    JURISDICTION. 
1.   Of  Person. 

In  General.— Where  the  trial  court 
has  jurisdiction  of  the  subject  matter, 
objection  to  its  want  of  jurisdiction 
over  the  person  must  be  raised  at  the 
proper  time,  and  in  the  proper  man- 
ner, or  such  objection  will  be  held  to 
have  been  waived.  Piedmont,  etc.. 
Life  Ins.  Co.  v,  Ray,  50  Tex.  511; 
Vickery  v.  Ward,  2  Tex.  212;  Frosh 
V.  Holmes,  8  Tex.  29;  Brooks  v.  Chat- 
ham, 57  Tex.  31;  Douglas  v.  Baker,  79 
Tex.  499,  505,  15  S.  W.  801. 

While  generally  the  giving  of  a 
bond  strictly  as  required  by  statute  is 
essential  to  the  exercise  of  jurisdiction 
of  the  supreme  court,  the  jurisdiction 
over  the  subject  matter  in  contro- 
versy is  conferred  by  the  constitution, 
and  parties  may  waive  irregularities  in 
matters  of  detail  by  which  that  juris- 
diction  is   brought   into   exercise,  and 


which  were  intended  for  their  benefit. 
Tynberg  v,  Cohen,  76  Tex.  409,  13  S. 
W.  315. 

Jurisdiction  over  the  person  may  be 
obtained  without  the  service  of  cita- 
tion when  the  defendant  waives  such 
service.  Mercer  v.  Woods,  33  Tex. 
Civ.  App.  642,  78  S.  W.  15,  affirmed  in 
98  Tex.  624,  no  op. 

The  authorities  are  numerous  to  the 
effect  that  although  personal  notice  of 
the  suit  be  not  served  on  the  defend- 
ant, yet  if  he  chooses  to  appear  and 
contest  the  merits,  thereby  waiving 
his  personal  immunity  and  submitting 
to  the  jurisdiction  of  the  court,  the 
judgment  will  bind  him  personally  and 
be  entitled  to  the  same  respect,  even 
in  a  foreign  country,  as  if  the  process 
had  been  served  upon  the  defendant 
and  the  judgment  obtained  in  the  or- 
dinary mode.  Campbell  v,  Wilson,  6 
Tex.  379,  394. 

If  a  party  has  some  privilege  which 
exempts  him  from  the  jurisdiction,  as, 
for  instance,  that  of  a  defendant  to  be 
sued  in  the  county  of  his  residence,  he 
may  waive  it  if  he  chooses;  and  though 
the  court  has  not  acquired  jurisdiction 
of  the  person  of  the  defendant  by  the 
service  of  process  upon  him,  he  may 
appear  and  submit  his  person  to  the 
jurisdiction  of  the  court,  and  if  he  do 
so  it  will  be  a  waiver  of  the  objection. 
Frosh  V,  Holmes,  8  Tex.  29,  32. 

The  right  of  the  defendant  to  be 
sued  in  a  particular  county,  being  a 
question  of  local  jurisdiction  merely, 
is  a  personal  privilege  which  the  de- 
fendant, if  he  thinks  proper,  may 
waive,  and  which,  by  pleading  to  the 
action  without  objecting  to  the  juris- 
diction, he  will  be  deemed  to  have 
waived.  Morris  v,  Runnells,  12  Tex. 
175.  See,  also,  Ryan  v.  Jackson,  11 
Tex.  391;  Burnley  v.  Cook,  13  Tex. 
586;  Piedmont,  etc..  Life  Ins.  Co.  ?'. 
Ray,  50  Tex.  511;  Houston,  etc.,  R. 
Co.  V.  Graves,  50  Tex.  181,  201;  Mas- 
terson  v,  Ashcom,  54  Tex.  324;  Sanger 
V,  Overmier,  64  Tex.  57,  59;  Watson 
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V.  Baker,  67  Tex.  48,  2  S.  W.  375;  Bon- 
ner V.  Hearne,  75  Tex.  242,  251,  12  S. 
W.  381;  Swearigen  v.  Wilson,  2  Tex. 
Civ.  App.  157,  160,  21  S.  W.  74;  Logan 
V,  Texas  BIdg.,  etc.,  Ass'n,  8  Tex.  Civ. 
App.  490,  28  S.  W.  141. 

For  a  full  treatment  of  the  effect  of 
failure  to  plead  in  abatement  the 
privilege  of  defendant  to  be  sued  in 
county  of  residence,  see  the  title 
ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.  1,  pp.  25,  37. 

Where  the  plaintiff  and  defendant 
were  nonresidents  and  the  suit  was 
commenced  by  attachment,  the  de- 
fendant appeared  and  answered  to  the 
merits  and  obtained  a  continuance; 
afterwards,  on  motion  of  the  defend- 
ant, the  attachment  was  quashed,  the 
defendant  then  moving  to  dismiss  the 
suit  for  want  of  jurisdiction.  Held, 
that  he  had  submitted  to  the  exercise 
of  jurisdiction  over  his  person,  and  it 
was  too  late  to  claim  his  personal 
immunity  and  to  object  to  the  exercise 
of  the  jurisdiction  of  the  court  on  that 
ground.  Campbell  v.  Wilson,  6  Tex. 
379. 

Where  a  foreign  corporation  doing 
business  in  a  state  appears  and  answers 
to  merits  in  a  suit  for  breach  of  con- 
tract to  be  wholly  performed  in  an- 
other state,  it  can  not  for  the  first 
time  on  appeal  object  to  the  jurisdic- 
tion of  the  trial  court.  Western  Union 
Tel.  Co.  V.  Russell,  12  Tex.  Civ.  App. 
82.  85,  33   S.  W.  708. 

Presumptioii  as  to  Submission  to 
Jurisdiction.— Where  the  question  of 
jurisdiction  was  presented  by  de- 
murrer, but  the  record  fails  to  show 
any  action  thereon,  all  parties  in  in- 
terest being  before  the  court  will  be 
presumed  to  have  submitted  to  its  ju- 
risdiction. County  of  Galveston  v. 
Noble,  56  Tex.  575. 

Agreement  for  Judgment  as  Pre- 
cluding Objection  to  Jurisdiction. — An 
agreement  for  judgment  precludes  the 
raising  of  questions  as  to  jurisdiction. 
Craighead  r.   Bruff  (Civ.  App.),  55  S. 


W.  764.     See  the  title  JUDGMENTS 

AND  DECREES. 

8.    Of  Subject  Matter. 

In  General. — The  appellate  court 
will  take  cognizance  of  the  fact  that 
the  lower  court  had  no  jurisdiction  of 
the  subject  matter  of  the  suit,  where 
such  fact  is  apparent  of  record,  though 
the  question  was  not  raised  below. 
Hcidenheimer  Bros,  v,  Marx,  1  App. 
Civ.  Cases,  §  171,  citing  Hardeman  v, 
Morgan,  48  Tex.  103;  Lane  v,  Doak, 
48  Tex.  227;  Mawthe  v.  Crozier,  50 
Tex.  153.  And  see  Corsicana  v,  Kerr, 
75   Tex.   207,   208,   12    S.   W.   982. 

Where  the  question  of  jurisdiction 
is  not  raised,  still  the  want  of  jurisdic- 
tion in  the  court  trying  a  case  must 
always  be  noticed,  and  is  always  fatal 
whether  complained  of  or  not.  New- 
man V.  McCallum,  1  App.  Civ.  Cases, 
§§  273,  274,  citing  Tarbox  v.  Kennon, 
3  Tex.  7;  Graham  v.  Roder,  5  Tex.  141, 
146;  Austin  v.  Jordan,  5  Tex.  130; 
Evans  V.  Pigg,  28  Tex.  586,  590;  Able 
V.  Bloomfield,  6  Tex.  263;  Bridge  v. 
Ballew,    11    Tex.    269. 

The  appellate  court  may  notice  want 
of  jurisdiction  of  court  below,  al- 
though not  specially  pleaded.  Swigley 
V.   Dickson,   2  Tex.   193,   195. 

Where  plaintiffs  petition  fails  to 
show  an  amount  involved  sufficient  to 
bring  the  cause  of  action  within  the 
jurisdiction  of  the  district  court,  the 
judgment  of  that  court  for  plaintiff  is 
fatally  erroneous.  Moore  v,  Snell 
(Civ.  App.),  88  S.  W.  270.  See,  gen- 
erally, the  title  COURTS,  vol.  5,  p. 
161. 

If  the  county  court  did  not  have  ju- 
risdiction of  the  subject  matter  of  the 
suit,  and  that  fact  is  apparent  of 
record,  the  supreme  court  will  take 
cognizance  of  it,  though  the  question 
was  not  raised  in  that  court.  Bohl  v. 
Brown,  2  App.  Civ.  Cases,  §  538. 

Where  an  appeal  was  taken  to  the 
county  court  from  a  justice's  judg- 
ment which  was  not  final,  the  court  of 
civil  appeals,  on  a  further  appeal  from 
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the  county  court,  will  take  notice  of 
the  county  court's  want  of  jurisdiction, 
and  reverse  its  judgment,  though  no 
objection  for  want  of  jurisdiction  was 
made  in  the  county  court.  Carothers 
V,  Holloman,  75  S.  W.  1084,  33  Tex. 
Civ.   App.   131. 

A  judgment  of  the  county  court 
foreclosing  an  attachment  lien  on  land 
being  void,  will  be  reversed,  though 
objection  thereto  was  not  presented  in 
the  lower' court.  Wright  v.  Cullers.  2 
App.  Civ.  Cases,  §§  750,  751. 

Consent  InefiFective  to  Confer  Juris- 
diction.— Not  even  consent,  express  or 
implied  can  give  jurisdiction,  when  the 
court  has  not  jurisdiction  of  the  sub- 
ject matter.  Swigley  v.  Dickson,  2 
Tex.  193;  Hearn  v.  Cuthberth.  10  Tex. 
216;  Capps  V,  Leachman  (Civ.  App.), 
35  S.  W.  397;  Horan  v,  Wahrenberger, 
9  Tex.  313;  Fitzhugh  v,  Custer,  4  Tex. 
391;  Griffin  v.  Brown,  1  App.  Civ. 
Cases,  §§  1097,  1099;  Kirk  v,  Ivey,  2 
App.  Civ.  Cases,  §  37. 

"Jurisdiction  over  the  person  may 
be  obtained  without  the  service  of 
citation  when  the  defendant  waives 
such  service;  but  that  rule  has  no  ap- 
plication when  considering  a  question 
of  jurisdiction  over  the  subject  matter. 
Jurisdiction  of  the  latter  class  can  not 
be  obtained  by  consent,  and  can  only 
exist  when  the  law  conferring  such  ji;- 
risdiction  has  been  complied  with." 
Mercer  v.  Woods,  33  Tex.  Civ.  App. 
642,  645,  78  S.  W.  15,  affirmed  in  98 
Tex.  624,  no  op. 

The  agreement  of  the  parties  to 
waive  what  the  law  requires  to  be  done 
can  not  give  a  court  jurisdiction.  Day 
V.  Flournoy,  34  Tex.  439,  440. 

Under  const.  1845,  the  only  mode 
by  which  a  district  court  could  ac- 
quire jurisdiction  of  an  action  cogni- 
zable by  a  justice  of  the  peace  was  by 
the  writ  of  certiorari;  and  in  such  an 
action  it  was  not  competent  for  the 
parties  litigant  to  waive  the  issuance 
of  the  writ,  and  still  confer  jurisdiction 
upon   the   district   court  as   though   it  I 


had  duly  issued.     Day  z/.  Flournoy,  3i 
Tex.  439. 

Objection  Available  at  Any  Stage 
of  Proceedings.— The  want  of  juris- 
diction of  the  subject  matter  may  be 
set  up  at  any  time.  Griffin  v.  Brown, 
1  App.  Civ.  Cases,  §§  1097,  1099;  Kirk 
V,  Ivey,  2  App.  Civ.  Cases,  §§  37,  38; 
Bohl  V.  Brown,  2  App.  Civ.  Cases, 
§  538;  Fitzhugh  v.  Custer,  4  Tex.  391; 
Horan  v,  Wahrenberger,  9  Tex.  213; 
Neil  V.  State,  43  Tex.  91;  Able  v. 
Bloomfield,  6  Tex.  263;  Banton  v,  Wil- 
son, 4  Tex.  400. 

A  question  aflFecting  the  jurisdiction 
of  the  appellate  court  may  be  raised 
at  any  stage  of  the  proceeding.s.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas 
V,  Hall,  85  S.  W.  786,  98  Tex.  480. 

It  is  the  duty  of  the  court  to  raise  a 
question  of  jurisdiction  whenever  the 
disqualifying  fact  may  become  known. 
Burks  V,  Bennett,  55  Tex.  237. 

Questions  which  involve  the  juris- 
diction of  the  court  will  be  corsidered 
at  any  time  that  they  may  come  to  the 
notice  of  the  court,  however  ;7reat  the 
lapse  of  time  may  have  been  after 
docketing  the  cause  in  the  appellate 
court,  and  whether  raised  by  motion  to 
dismiss,  or  brought  to  the  attention  of 
the  court  in  any  other  way.  Smith  r. 
Parks,  55  Tex.  82,  86;  Evans  v.  Pigg, 
28  Tex.  586,  590;  Griffin  v.  Brown,  1 
App.  Civ.  Cases,  §§  1097,  1099. 

A  question  as  to  the  lawful  creation 
and  existence  of  the  trial  court,  since 
it  affects  appellate  jurisdiction,  may  be 
raised  in  a  case  pending  in  the  supreme 
court  on  writ  of  error,  though  not 
brought  to  the  attention  of  either  the 
trial  or  the  appellate  court.  St.  Louis, 
etc.,  R.  Co.  V.  Hall,  98  Tex.  480,  85  S. 
W.  786,  reversing  81  S.  W.  571. 

When  a  district  court  assumed  juris- 
diction over  a  set-off  less  in  amount 
than  the  minimum  jurisdiction  of  such 
court,  held,  fundamental  error,  upon 
which  reversal  may  be  based,  although 
no  error  thereto  was  assigned  at  the 
trial  or  on  a  former  appeal.    Robinson 
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V,   Garrett   (Civ.  App.),  54  S.  W.  269, 
270. 

"Appellee  moved  to  dismiss  this  ap- 
peal because  the  affidavit  made  in  lieu 
of  an  appeal  bond  was  not  in  compli- 
ance with  the  law.  Appellant  resisted 
the  motion  upon  the  ground  that  it 
came  too  late;  that  it  should  have  been 
filed  on  or  before  the  second  day  of 
the  second  assignment,  but  was  not 
filed  until  several  days  thereafter,  and 
in  support  of  this  position  he  cited 
rule  8  of  the  supreme  court.  Held, 
rule  8  does  not  apply  to  this  motion, 
because  the  ground  of  this  motion  is 
not  an  informality,  and  is  not  such  an 
objection  as  can  be  waived.  If  the 
affidavit  is  not  in  substantial  compli- 
ance with  the  statute,  it  can  not  give 
this  court  jurisdiction  of  the  appeal, 
and  want  of  jurisdiction  is  fatal  at  any 
time,  and  can  not  be  cured  by  waiver, 
or  consent  of  the  parties.  Rule  9  is 
the  rule  applicable  to  this  motion,  and 
under  that  rule  the  motion  may  be  en- 
tertained at  any  time  after  notice  given 
to  the  adverse  party."  Kirk  v.  Ivey,  2 
App.  Civ.  Cases,  §  37.  See  the  title 
APPEAL  AND  ERROR,  vol.  1,  p.  313. 
Appellate  Court  May  Notice  of  Its 
Own  Motion. — Rendering  of  a  judg- 
ment in  a  cause  over  which  the  trial 
court  had  no  jurisdiction,  is  funda- 
mental error  and  ground  for  reversal, 
though  the  question  of  jurisdiction 
"was  neither  raised  below  nor  urged 
by  appellant  on  appeal.  Capps  v. 
Lcachman  (Civ.  App.),  35  S.  W.  397, 
citing  Curtis  v.  Ford,  78  Tex.  262,  14 
S.  W.  614. 

Though  a  cause  be  submitted  on  its 
merits  without  motion  to  dismiss  the 
appeal,  yet,  if  it  appear  by  the  record 
-  that  the  court  does  not  possess  juris- 
diction, it  will  not  attempt  to  exer- 
cise it,  and  in  such  case  the  supreme 
court  will,  of  its  own  motion,  dismiss 
the  appeal.  Smith  v.  Parks,  55  Tex. 
82,  86;  Chambers  v.  Miller,  7  Tex.  75. 
Sec  the  title  APPEAL  AND  ERROR, 
vol.  1,  p.  313. 


3.  Objections  to  Court  or  Judge. 

See,  generally,  the  title  JUDGES. 

A  party  can  not  complain  for  first 
time  on  appeal  that  the  special  judge 
who  tried  the  case  was  not  sworn. 
Western  Union  Tel.  Co.  v.  Neel  (Civ. 
App.),  35  S.  W.  29,  affirmed  in  93  Tex. 
653,  no  op. 

The  record  should  in  all  cases  show 
how  a  special  judge  trying  a  cause 
became  such;  but  if  the  record  is  si- 
lent, a  party  who,  without  objection, 
has  participated  in  the  trial  of  his 
cause  before  such  judge,  can  not,  for 
the  first  time  on  appeal,  raise  the  ob- 
jection that  his  authority  did  not  ap- 
pear. Shultz  &  Bro.  V.  Lempert,  55 
Tex.  273. 

Objection  to  the  disqualification  of 
the  district  judge  can  not  be  made  for 
first  time  in  the  supreme  court.  Aus- 
tin V,  Nalle,  85  Tex.  520,  550,  22  S.  W. 
668,    960. 

B.  VENUE. 

See,  generally,  the  title  VENUE. 

General  Rule  as  to  Necessity  for 
Objections  at  Proper  Stage  of  Pro- 
ceedings.— Objections  to  the  venue  of 
a  cause,  made  for  the  first  time  on  a 
motion  for  new  trial,  and  based  on  the 
alleged  unconstitutionality  of  the  act 
creating  the  county  in  which  the  cause 
was  tried,  will  not  be  considered  on 
appeal.    Beazley  v.  Denson,  40  Tex.  416. 

The  supreme  court  will  not  consider 
objection,  made  for  first  time  in  that 
court,  that  suit  in  the  district  court, 
respecting  land,  was  brought  in  the 
wrong  county.  Coles  v.  Perry,  7  Tex. 
109,    144. 

A  defendant  sued  in  the  district 
court  in  Galveston  county  in  trespass 
to  try  title  to  recover  land  described  as 
situate  in  the  city  of  Galveston  with- 
out reference  to  county  or  state,  can 
not  for  the  first  time  raise  the  objec- 
tion to  the  Jurisdiction  of  the  court  by 
asking  the  court  to  give  a  charge  on 
the  subject  that  the  suit  did  not  appear 
to   have   been  brought   in   the   county 
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where  the  land  was.  Solyer  v.  Ro- 
manet,  52  Tex.  562. 

Objections  to  Change  of  Venue. — 
Objections  that  venue  was  changed  for 
causes  not  authorized  by  law  will  not 
be  heard  when  made  for  first  time  in 
supreme  court.  Love  v.  Henderson, 
42  Tex.  520,  522. 

Where  the  supporting  affidavits  for 
a  change  of  venue  are  for  the  first 
time  attacked  in  the  supreme  court  for 
informality  or  defect  in  the  jurat, 
which  could  have  been  amended  after 
objection  below,  the  objection  will  not 
be  regarded.  Farley  v,  Deslonde,  58 
Tex.  588. 

Waiver  of  Objection  Not  Set  up  in 
Record. — An  objection  to  the  venue, 
when  not  set  up  in  the  record,  must 
be  deemed  waived.  Spicer  v,  Taylor 
(Civ.  App.),  21  S.  W.  314. 

C.    PROCESS    OR    SERVICE 
THEREOF. 

See,  generally,  the  title  SUMMONS 
AND   PROCESS. 
1.    Defective  Process. 

General  Rule  as  to  Defects  Curable 

by  Amendment* — A  party  to  an  action 
who  has  not  objected  to  the  sufficiency 
of  a  citation  in  the  trial  court  will  not 
be  heard  on  appeal  to  complain  of 
such  defects  as  might  have  been  cured 
by  amendment.  Marshall  v,  Marshall 
(Civ.  App.),  30  S.  W.  578. 

"In  Cave  v,  Houston,  65  Tex.  619, 
622,  Chief  Justice  Willie  says:  'With 
the  means  in  his  power  of  ascertaining 
the  correctness  of  the  statement  made 
in  the  citation,  the  defendant  could  not 
wait  till  a  judgment  by  default  was 
taken,  and  then,  upon  appeal  to  this 
court  for  the  first  time  set  up  so  slight 
a  defect  as  the  ground  for  reversing 
the  judgment.  If  the  process  is  void, 
the  defendant  is  not  required  to  obey 
it;  but,  if  merely  defective,  it  brings  de- 
fendant into  court.  If  he  does  not  then 
take  his  exceptions,  at  the  proper  time, 
he  can  not  afterwards  be  heard  to 
urge  it  as  error  in  this  court.   Crain  v. 


Griffis,  14  Tex.  358.'  In  the  case  thus 
referred  to  the  same  rule  is  laid  down, 
and  it  is  said,  in  substance,  that  if  the 
defect  was  one  that  might  be  cured  by 
amendment,  on  motion  to  quash,  the 
party  will  not  be  heard  on  error  to 
complain,  not  having  objected  in  the 
court  below.  These  decisions  have  been 
referred  to  and  followed  in  other  cases. 
Loungeway  v.  Hale,  73  Tex.  495,  497, 
11  S.  W.  537;  Hale  v.  McComas,  59 
Tex.  484,  487."  Marshall  v.  Marshall 
(Civ.  App.).  30  S.  W.  578,  579.  See, 
also,  Holstein  v.  Gardner,  16  Tex.  115. 

Party  permitting  default  judgment 
can  not  on  appeal  urge  mere  amend- 
able clerical  error  in  writ  in  lower 
court.  Allen  v.  Traylor,  31  Tex.  124, 
125. 

Where  the  name  of  the  defendant 
stated  in  the  petition  was  Sampson 
Christie,  and  the  name  of  the  citation 
was  Sampson,  and  the  sheriflF  returned 
the  citation  served  on  the  defendant 
Sampson  Christie,  and  there  was  judg* 
ment  by  default,  the  court  said  it  was 
not  like  the  case  of  Burleson  v.  Hen- 
derson, 4  Tex.  49,  and  held  that  the  de- 
fect was  not  fatal  on  error,  although  it 
might  have  required  amendment  if  the 
objection  had  been  made  in  the  court 
below.    Crain  v.  Griffis,  14  Tex.  358. 

A  citation,  in  other  respects  com- 
plying with  the  statute,  bore  the  date 
March  20th,  and  stated  that  the  petition 
was  filed  on  that  date;  while  it  was 
served,  together  with  a  copy  of  the 
petition,  on  February  21st,  and  cited 
the  defendant  to  appear  on  March  6th. 
Held,  that  such  defects,  not  being  mis- 
leading, and  no  objection  having  been 
made  to  them  in  the  trial  court,  were 
not  grounds  for  reversal.  Marshall  v, 
Marshall  (Civ.  App.),  30  S.  W.  578. 

The  objection  to  an  execution  pur- 
porting to  have  been  issued  by  a 
justice  of  the  peace,  and  directed  to 
the  sheriff  or  any  constable  of  another 
county,  that  it  was  not  accompanied 
by  a  certificate  under  seal  of  the  clerk 
of  the  county  court  that  the  officer  is- 
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suing  the  same  was  a  justice  of  the 
peace,  can  not  be  made  available  when 
presented  for  the  first  time  in  the 
supreme  court.  Hodde  v.  Susan,  58 
Tex.   389. 

Defects  Available  on  Appeal. — If  the 
objection  goes  to  the  validity  of  the 
process,  and  it  is  void,  the  defend- 
ant is  not  required  to  obey  it.  Grain  v, 
Griffis,  14  Tex.  358;  Holstein  v. 
Gardner,  etc.,  Co.,  16  Tex.  115;  Hale 
r.  McCoraas,  59  Tex.  484;  Cave  v. 
Houston.  65  Tex.  619. 

A  party  upon  whom  defective  proc- 
ess has  been  served  may  appear  and 
take  advantage  of  it.  in  limine,  by  a 
motion  to  quash,  or  he  may,  upon  writ 
of  error,  obtain  the  reversal  of  any 
judgment  rendered  by  default  in  the 
suit.  Frosch  v.  Schlumpf,  2  Tex.  422; 
Haley   z\    Greenwood    &    Co.,   28   Tex. 

The  citation  issued  in  the  district 
court  (O.  &  W.  Dig.,  art.  409)  must 
state  the  names  of  the  parties  to  the 
suit.  If  the  citation  is  defective  in  that 
regard,  and  a  judgment  by  default  be 
rendered,  without  any  amendment  of 
the  writ,  the  defendant  may  avail  him- 
self of  the  invalidity  of  such  service  on 
him,  on  error,  in  the  supreme  court. 
Xorvell  V.  Garthwaite,  25  Tex.  583, 
584. 

If  judgment  by  default  be  taken 
against  a  defendant  on  a  citation,  which 
commands  him  to  appear  at  a  wrong 
or  impossible  time,  he  my  avail  him- 
self of  the  defect  on  writ  of  error  in 
the  supreme  court.  Covington  v.  Bur- 
leson, 28  Tex.  368. 

8.   Defective  Service. 

Merely  defective  service  of  process 
docs  not  of  itself  invalidate  a  judgment 
rendered  upon  it  so  as  to  render  it 
void.    Hale  v.  McComas,  59  Tex.  484. 

Objection  can  not  be  heard  in  the 
district  court  to  the  service  of  the  proc- 
ess of  the  justice's  court;  nor  can  the 
defendant  set  up  any  defense  that  does 
not  go  to  the  merits  of  the  action. 
Perry  v.  McKinzie,  4  Tex.  154. 


It  is  too  late  to  object  for  the  first 
time  in  the  supreme  court  that  a  writ 
of  inquiry  was  executed  in  the  district 
court  on  a  legal  holiday  and  on  which 
writ  a  judgment  was  afterwards  ren- 
dered. If  the  objection  were  good  it 
should  have  been  made  in  the  court 
below  to  set  aside  the  proceedings  for 
irregularity.  Houston,  E.  &  W.  Ry. 
Co.  V.  Harding,  63  Tex.  162. 

The  filing  of  a  paper  in  a  cause, 
designated  therein  as  an  "amended 
petition,"  wherein  one  not  before  a 
party  to  the  cause  seeks  to  make  him- 
self a  plaintiflF  in  lieu  of  the  original 
plaintiff,  is  an  irregularity  though  filed 
with  leave  of  the  court,  and  no  judg- 
ment can  be  rendered  thereon  until 
after  service  thereof  upon  the  defend- 
ant as  in  an  original  suit.  The  fact  that 
defendant  has  not  been  cited  to  appear 
and  answer  the  petition  of  such  a  party 
affords  no  ground  for  exception  to  the 
petition,  though  a  plea  to  the  jurisdic- 
tion of  the  person  for  want  of  service 
should  be  sustained.  If,  however,  after 
attempting  to  except  to  such  petition 
because  there  was  no  service  thereof, 
the  defendant  answers  in  full  to  the 
merits,  he  will  be  regarded  as  having 
waived  the  irregularity  of  the  proceed- 
ing.    Armstrong  v.  Bean,  59  Tex.  492. 

Defect  in  service  of  process  being 
apparent  upon  the  record,  the  objection 
may  be  raised  in  the  supreme  court  by 
writ  of  error.  Booth  v.  Holmes,  2 
Posey  232,  233;  James  v.  Watson,  2 
Posey  741. 

Where  the  service  of  a  citation  ap- 
pears from  the  record  to  be  defective, 
it  is  not  incumbent  on  the  defendant 
to  appear  and  make  the  objection  in 
the  court  below;  but  the  same  may, 
if  he  do  not  appear,  be  taken  advan- 
tage of  by  writ  of  error.  Burleson  v. 
Henderson,  4  Tex.  49. 

D.   PARTIES. 

•See,   generally,   the   title   PARTIES. 
1.  Defect  of  Parties, 
a.    Proper  Parties. 

In    General. — An    objection    for    the 
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want  of  merely  proper  parties  can  not 
be  raised  for  the  first  time  on  appeal. 
Shelby  v,  Burtis,  18  Tex.  644,  648; 
Hughes  V,  Roper,  42  Tex.  116,  125; 
Caruth  v,  Grisby,  57  Tex.  259;  Hill  v. 
Newman,  67  Tex.  265,  3  S.  W.  271; 
Isaacks  v,  Wright,  50  Tex.  Civ.  App. 
312,  110  S.  W.  970;  Spicer  v.  Taylor 
(Civ.  App.),  21  S.  W.  314;  Southern, 
etc.,  Ass'n  v.  Skinner  (Civ.  App.),  42 
S.  W.  320;  Brackenridge  v.  Claridge, 
(Civ.  App.),  42  S.  W.  1005;  Leslie  v, 
Elliott,  26  Tex.  Civ.  App.  578,  64  S. 
W.  1037,  affirmed  in  95  Tex.  681,  no 
op.  And  see  Hartford  Fire  Ins.  Co. 
V,  Houston  (Civ.  App.),  110  S.  W.  973; 
Holloway  v.  Blum,  60  Tex.  625;  Rush 
V,  Bishop,  60  Tex.  177;  Reagan  v. 
Copeland,  78  Tex.  551,  14  S.  W.  1031. 

"The  point  is  made,  in  a  written 
argument  for  appellants,  that  the  judg- 
ment should  be  reversed  on  account 
of  the  failure  of  appellee  to  make  C. 
C.  Cherry  a  party  defendant.  No  such 
question  was  raised  by  the  pleadings^ 
nor  by  any  assignment  of  error,  nor 
is  the  question  presented  at  all  by  the 
brief  filed  for  appellants.  It  can  not  be 
raised,  so  as  to  require  consideration, 
in  the  argument  alone."  Isaacks  ». 
Wright,  50  Tex.  Civ.  App.  312,  110  S. 
W.  970. 

An  appellant  can  not  complain  for 
the  first  time  on  appeal  that  a  certain 
person  was  not  made  a  party  unless 
injury  has  thereby  resulted  to  appel- 
lant. Sears  v.  Green,  1  Posey  Unrep. 
Cas.  727. 

In  an  action  on  a  note,  the  accom* 
modation  maker,  who,  on  the  trial, 
does  not  complain  of  the  nonjoinder  of 
the  party  in  whose  interest  the  note 
was  made,  can  not  urge  the  defect 
upon  appeal.  Southern,  etc.,  Ass'n  v. 
Skinner  (Civ.  App.),  42  S.  W.  320. 

The  fact  that  the  trustee  in  a  deed 
of  trust  was  not  made  a  party  can  not 
be  taken  advantage  of  where  the  ques- 
tion is  not  raised  until  after  trial. 
Leslie  v.  Elliott,  26  Tex.  Civ.  App.  678, 
64  S.  W.  1037,  affirmed  in  95  Tex.  681, 
no  op. 


EfiFect  of  Consent  Judgment  as  Pre- 
cluding Objection  on  AppeaL — Where 
judgment  is  by  consent,  objection  of 
want  of  parties  can  not  be  raised  for 
the  first  time  on  appeal  by  the  party 
consenting.  Herndon  v,  Crawford,  41 
Tex.  267. 
b.   Necessary  Parties. 

The  nonjoinder  of  necessary  parties 
to  a  suit  or  action  is  fundamental 
error,  and  may  be  taken  advantage  of 
for  the  first  time  on  appeal  or  writ  of 
error,  though  the  objection  was  not 
raised  below.  Monday  v,  Vance,  11 
Tex.  Civ.  App.  374,  32  S.  W.  599;  Han- 
ner  v.  Summerhill,  7  Tex.  Civ.  App. 
235,  26  S.  W.  906,  affirmed  in  93  Tex. 
730,  no  op.;  Holloway  v.  Mcllhenny 
C  .,  77  Tex.  657,  14  S.  W.  240. 

Where  it  appears  that  indispensable 
parties  have  not  been  joined  in  the 
suit,  the  appellate  court  will  take  notice 
thereof,  and  will  remand  the  cause  in 
order  that  they  may  be  joined,  al- 
though no  objection  has  been  made  on 
that  account.  King  v.  Commissioners 
Court,  10  Tex.  Civ.  App.  114,  30  S.  W. 
257. 

"We  believe,  however,  it  is  the 
practice,  even  of  appellate  courts,  to 
take  notice  of  the  absence  of  indis- 
pensable parties,  and  to  remand  the  cause, 
in  order  that  they  may  be  joined.  This 
is  the  course  which  has  been  pursued 
by  our  supreme  court  in  partition  pro- 
ceeding's, in  which  it  has  said:  'It  is  a 
general  rule  in  equity,  subject  to  but 
few  exceptions,  that  all  persons  in- 
terested in  the  subject  matter  of  the 
suit  must  be  made  parties  to  it  *  *  * 
And  even  though  no  objection  was  or 
could  have  been  made  to  the  petition* 
when  in  the  course  of  the  trial  it  be- 
came apparent  that  there  were  neces- 
sary parties  who  were  not  before  the 
court,  it  should  have  stopped  the  case 
and  required  them  to  be  brought  in, 
before  making  a  decree  or  partition.' 
Buffalo  Bayou  Ship,  etc.,  Co.  v.  Bruly, 
45  Tex.  6."  King  v.  Commissioners 
Court,  10  Tex.  Civ.  App.  114,  SO  S. 
W.  257. 
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That  all  tenants  in  common  are  in- 
dispensable parties  to  a  suit  for  par. 
tition  is  well  settled  in  the  supreme 
court.  Want  of  parties  can  not  be 
cured  by  failure  to  take  action  upon 
it  on  the  trial.  Holloway  v.  Mcllhenny 
Co.,  77  Tex.  657,  14  S.  W.  240. 

"Appellee  insists  that  because  there 
was  no  attempt  in  the  court  below  to 
arrest  the  proceedings  for  want  of 
necessary  parties  until  the  final  judg- 
ment was  amended  at  a  term  subse- 
quent to  that  at  which  the  trial  was  had 
the  objection  comes  too  late.  But  we 
are  of  opinion  that  the  error  can  not 
be  cured  by  failure  to  take  action  in 
the  trial  court.  A  decree  of  partition 
in  a  suit  to  which  one  or  more  of  the 
owners  of  the  land  are  not  parties  does 
not  aflFect  their  rights.  They  can  not 
be  bound  by  the  decree,  and  can  have 
it  set  aside  in  any  proper  proceedings 
in  which  all  parties  are  before  the 
court.  Courts  of  justice  do  not  sit  to 
enter  empty  decrees,  and  hence  will 
arrest  a  proceeding  of  this  character  for 
want  of  necessary  parties  at  any  stage 
of  the  proceedings.  The  rule  results 
from  the  impossibility  of  making  a 
T)inding  decree  without  having  all 
parties  who  own  an  interest  in  the 
land  to  be  aflFected  by  it  before  the 
court."  Holloway  r.  Mcllhenny  Co., 
77  Tex.  657,  14  S.  W.  240. 

Failure  to  make  the  necessary  parties 
plaintiff  in  an  action  on  a  joint  con. 
tract  will  be  considered  on  appeal  if 
brought  to  the  court's  notice  whether 
defendant  pleaded  the  want  of  parties 
below  or  not,  since  it  is  fundamental 
error.  Hammer  v.  Summerhill,  7  Tex. 
Civ.  App.  235,  26  S.  W.  906. 

"The  failure  to  make  the  necessary 
parties  plaintiff  to  an  action  on  a  joint 
contract  w^ill  be  considered  on  appeal 
by  this  court  if  brought  to  its  notice, 
whether  the  defendant  plead  the  want 
of  parties  below  or  not,  as  it  is  funda- 
mental error.  In  Holliman  v.  Rogers, 
6  Tex.  91,  Lipscomb,  judge,  in  discuss- 
ing this  question,  said:  'Should  it  be 
7  Tex— 2 


said  that  a  defect  of  parties  can  only 
be  taken  advantage  of  by  plea  in  abate* 
ment,  the  answer  is,  that  the  general 
rule,  that  exceptions  to  parties  should 
be  taken  advantage  of  by  plea  in 
abatement,  giving  to  the  party  a  better 
writ,  is  subject  to  exceptions.  And  one 
of  these  exceptions  is,  that  a  defendant 
may  take  advantage  of  such  defect  in 
a  party  plaintiff  on  the  trial,  if  it 
should  appear  from  the  evidence,  al- 
though not  pleaded.  Not  so,  however, 
as  to  a  want  of  proper  parties  defend* 
ant.  This  the  defendant  must  show 
by  his  plea,  and  give  the  names  of  the 
parties  that  should  have  been  joined 
with  his.' "  Hammer  v.  Summerhill,  7 
Tex.  Civ.  App.  235,  26  S.  W.  906, 
affirmed  in  93  Tex.  730,  no  op. 

Where  beneficiaries  are  necessary 
parties  to  suit  by  trustee  to  remove 
cloud  from  title  to  trust  property,  non- 
joinder of  beneficiaries  as  parties  to 
suit  is  fundamental  error  and  may  be 
first  taken  advantage  of  on  appeal  or 
writ  of  error.  Monday  v.  Vance,  11 
Tex.  Civ.  App.  374,  377,  32  S.  W.  559. 

Defendant  city  sued  the  water  com- 
pany for  loss,  caused  by  its  breach  of 
contract  to  furnish  adequate  water 
pressure  to  put  out  fires,  whereby  the 
city  market  house  was  burned,  plain- 
tiff insurance  company  intervening, 
claiming,  upon  paying* the  policy  on 
the  market  house,  to  be  subrogated  to 
the  city's  right  against  the  water  com- 
pany, but  the  city  thereafter  dismissed 
the  suit  against  the  water  company 
upon  buying  its  plant,  and  as  part  of 
the  consideration  for  the  sale  agreed  to 
pay  the  demands  of  the  insurance  com- 
panies, and  the  latter  thereafter  sued 
the  water  company  on  their  demand 
in  subrogation  and  made  the  city  a 
party  defendant.  Held,  that  while  the 
making  of  new  parties  is  largely  in 
the  discretion  of  the  trial  court,  where 
such  parties  are  not  necessary,  and 
though  the  city  was  not  a  necessary 
party,  as  its  liability  was  independent 
of  the  water  company's,  under  the  cir- 
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cumstanc^s  both  issues  may  be  settled 
by  the  same  suit,  and  the  joinder  of 
the  city  as  defendant  was  so  manifestly 
proper  that  error  in  refusing  to  make 
the  city  a  party  may  be  reviewed  on 
appeal.  Hartford  Fire  Ins.  Co.  v, 
Houston  (Civ.  App.),  110  S.  W.  973. 

"We  arc  aware  of  certain  expressions 
in  opinions  of  the  supreme  court  to 
the  effect  that  the  making  of  new 
parties  is  largely  in  the  discretion  of 
the  trial  court,  where  the  new  parties 
are  not  necessary  parties.  Holloway 
r.  Blum,  60  Tex.  625;  Rush  v.  Bishop, 
60  Tex.  178;  Reagan  v,  Coupland,  78 
Tex.  555,  14  S.  W.  1031.  When  the 
making  of  such  new  party  is  so  mani- 
festly proper  as  in  the  present  case, 
we  think  that  the  error  in  the  refusal 
to  do  so  may  properly  be  revised  by 
the  appellate  court."  Hartford  Fire 
Ins.  Co.  V,  Houston  (Civ.  App.),  110 
S.  W.  973. 

An  objection  for  failure  to  join  an 
alleged  necessary  party  can  not  be 
raised  for  the  first  time  in  argument  on 
appeal.  Isaacks  v.  Wright,  50  Tex, 
Civ.  App.  312,  110  S.  W.  970. 

Where  a  party  does  not  except  to 
pleadings  for  failure  to  make  a  neces- 
sary party  in  the  lower  court,  or  plead 
in  abatement,  he  can  not  be  heard  to 
complain  on  appeal  of  the  action  of 
the  court,  in  a  case  where  the  defend- 
ant in  the  court  below  is  in  possession 
under  a  deed,  claimed  by  plaintiff  to  be 
a  mortgage,  and  the  defendant  asks  a 
foreclosure  as  to  the  plaintiffs,  where 
the  party  claimed  to  be  a  necessary 
party  is  a  nonresident  of  the  state. 
Baker  v.  Collins,  4  Tex.  Civ.  App.  520, 
23  S.  W.  493. 

Effect  of  Failure  to  Plead  in  Abate- 
ment the  Misjoinder  or  Nonjoinder  of 
Parties.— See  the  title  ABATEMENT, 
REVIVAL  AND  SURVIVAL,  voj.  1, 
p.  1. 
8.    Misjoinder  of  Parties. 

In  General. — Objection  for  mis- 
joinder of  parties  can  not  be  first  made 
on  appeal.   Blackman  v.  Green,  17  Tex. 


322,  327;  San  Antonio  St.  R.  Co.  v. 
Helm,  64  Tex.  147,  149;  Allen  v.  Read. 
66  Tex.  13,  21,  17  S.  W.  115. 

No  objection  having  been  made  be- 
low to  creditors  uniting  in  contesting 
an  administrator's  report,  objection 
can  not  be  made  on  appeal  on  the 
ground  of  a  misjoinder.  Chiffiet  v. 
Willis  &  Bro.,  74  Tex.  245,  11  S.  W. 
1105. 

In  suit  on  notes  held  as  collateral 
security,  seeking  to  foreclose  lien  on 
realty,  objection  that  makers  were  im- 
properly joined  as  defendants  with 
principal  obligor  can  not  be  urged  for 
the  first  time  on  appeal  to  defeat  juris- 
diction of  the  court.  Green  v,  Scottish 
American  Mortg.  Co.,  18  Tex.  Civ, 
App.  286,  290,  44  S.  W.  319. 

Misjoinder  of  Husband  and  Wife. — 
Where  a  husband  and  wife  were  er- 
roneously  joined  in  an  action  for  in- 
juries to  the  wife,  but  no  objection 
was  made  thereto  at  the  trial,  a  judg- 
ment in  favor  of  plaintiff  will  not  be 
reversed  for  such  misjoinder  of  parties. 
Galveston,  etc.,  R.  Co.  v.  Baumgarten, 
31  Tex.  Civ.  App.  253,  72  S.  W.  78, 
affirmed  in  97  Tex.  633,  no  op. 

In  trespass  to  try  title  by  husband 
and  wife,  defendants  may  not  complain 
that  on  appeal  the  court  of  civil  ap 
peals  on  reversing  judgment  for  them 
awarded  judgment  for  the  wife,  as  well 
as  the  husband,  because  the  property 
was  community  property,  since  both 
plaintiffs  prayed  for  recovery,  and  no 
exception  was  at  any  time  made  to 
the  unnecessary  joinder  of  the  wife, 
and  since,  the  judgment  being  generally 
for  both  plaintiffs,  the  husband,  as 
representative  of  the  community  is 
concluded  by  the  judgment.  Hender- 
son V.  Rushing,  47  Tex.  Civ.  App.  485, 
105  S.  W.  840,  affirmed  in  102  Tex.  584, 
no  op. 

While  the  wife  is  not  a  necessary  or 
proper  party  to  an  action  by  the  hus- 
band for  damages  resulting  from  per- 
sonal injuries  to  her,  yet  where  no  ob- 
jection was  .made  at  .the  trial  because 
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of  her  joinder  as  plaintiff,  and  no  prej- 
udice is  shown  to  have  resulted  there- 
from to  the  defendant,  the  question  of 
such  misjoinder  can  not  be  raised  on 
appeal.  San  Antonio,  etc.,  R.  Co.  v^ 
Jackson,  38  Tex.  Civ.  App.  201,  85  S. 
W.  445,  affirmed  in  101  Tex.  657,  no  op. 

That  Minor  Was  Improperly  Made 
Party. — Defendant  can  not,  for  the  first 
time  on  appeal,  object  that  a  minor 
was  improperly  made  party  to  a  suit 
and  judgment  erroneously  rendered 
against  him,  unless  defendant  is  shown 
to  have  been  injured  thereby.  Sears  v. 
Green,  1  Posey  727,  734. 
a.    Names  of  Parties. 

An  objection  that  -  one  codefendant 
is  sued  by  the  wrong  name  can  not  be 
raised  for  the  first  time  on  appeal. 
Chandler  v,  Scherer,  32  Tex.  573,  575. 
See  the  titles  ABATEMENT,  RE- 
VIVAL AND  SURVIVAL,  vol.  1,  pp. 
20.  36;    NAMES;    PARTIES. 

The  objection  that  the  name  of  plain* 
tiff  was  not  stated  in  the  petition  in 
the  manner  required  by  statute  comes 
too  late  where  made  for  the  first  time 
in  the  appellate  court.  Hawkins  v, 
Stevenson,  3  Dall.  Dig.  558. 

Where  no  objection  to  a  discrepancy 
in  names  in  different  parts  of  petition 
was  made  in  the  trial  co^rt,  it  will  not 
be  -heard  for  the  first  time  on  appeal. 
Flewellen  v.  Fort  Bend  County,  17 
Tex.  Civ.  App.  155,  159,  42  S.  W.  775. 

4.  Ri^it  or  Capacity  to  Sue  or  Defend, 
etc. 

Authority  of  PlaintifiF  to  Sue.— A1* 
though  no  objection  be  made  at  the 
trial  of  a  cause  in  the  lower  court  to 
the  authority  of  the  plaintiff  to  sue, 
yet,  if  the  record  does  not  show  that 
he  had  authority,  the  objection  will  be 
heard  in  the  supreme  court  and  will  be 
fatal.    Crosby  v.  Huston,  1  Tex.  203. 

Right  of  Foreign  Corporation  to  Sue. 
— The  question  of  the  right  of  a  foreign 
corporation  to  sue  in  this  state,  where 
there  is  no  allegation  in  its  petition  of 
a  permit  to  do  business  in  the  state. 
can  be  raised  for  the  first  time  in  the 


appellate  court.  Mansur,  etc.,  Imp, 
Co.  V.  Beer,  18  Tex.  Civ.  App.  311,  4$ 
S.  W.  972,  affirmed  in  93  Tex.  713,.  no 
op.,  following  Taber  v.  Interstate  Bldg., 
etc.,  Ass'n,  91  Tex.  92,  40  S.  W.  954. 

Lack  of  Interest  in  Plaintiff.— Ob- 
jections to  lack  of  interest  in  plaintiff 
come  too  late  after  judgment.  Rein* 
hardt  v.  Pleasants,  36  Tex.  684,  686. 

Executor  can  not  object  for  the  first 
time  in  the  supreme  court  that  the 
party  appealing  from  the  county  to 
the  district  court,  had  no  interest  in  the 
decree.  Davenport  v.  Hervey,  30  Tex. 
308,  328. 

Right  of  Plaintiff  to  Recover  in 
Capacity  in  Which  He  Sues.»The 
question  of  plaintiff's  right  to  recover 
in  the  capacity  in  which  he  sues  must 
be  raised  in  the  trial  court  in  order 
to  be  available  as  ground  for  reversal. 
San  Antonio,  etc.,  R.  Co.  v.  Jones,  3© 
Tex.  Civ.  App.  316,  70  S.  W.  349,  citing 
Rev.  Stats,  art.  1265;  Dolson  v.  De 
Ganahl,  70  Tex.  620,  8  S.  W.  321; 
Grand  Lodge  v,  Stumpf,  24  Tex.  Civ. 
App.  309,  58  Tex.  840. 

An  administrator  who  is  plaintiff  can 
not  be  required  to  prove  his  authority 
to  prosecute  a  cause  under  a  general 
denial  or  a  plea  of  not  guilty.  It  is 
too  late  after  trial  to  question  the  au* 
thority  of  one  suing  as  administrator. 
Dignowitty  v.  Coleman,  77  Tex,  98,  IS 
S.  W.  857. 

Where  suit  was  instituted  in  183f 
by  an  executor,  the  petition  showing 
he  had  been  appointed  more  than  a 
year  before,  and  not  showing  a  con- 
tinuance of  his  character  by  the  proper 
tribunal,  the  defendant  asked  the  court 
to  instruct  the  jury  that,  to  "enable  the 
plaintiff  to  maintain  this  suit,  it  is  in- 
dispensable that  he  show  that  he  is 
now  the  executor  of  Stephen  F.  Aus- 
tin;" held,  that  the  objection  was  no( 
taken  in  due  time  and  in  the  proper 
manner.    Coles  v.  Perry,  7  Tex.  109. 

Omission  of  Profert  of  Letters  by 
Administrator.^Objection  that  plain- 
tiff who  was  administrator  did  not  make 
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profert  of  letters  in  his  pleadings 
comes  too  late  on  appeal.  Holdeman 
V.  Knight,  Dallam  566,  568. 

Right  of  Plaintiff  to  Sue  as  Executrix. 
— ^Where  plaintiffs  right  to  sue  as 
executrix  ihas  not  been  contested  below, 
it  can  not  be  attacked  by  motion  to 
dismiss  the  appeal.  Rankin  v.  Busby 
(Civ.  App.),  25  S.  W.  678. 

Infant  Suing  by  Next  Friend. — 
Party  can  not  object  to  suit  by  infant 
by  his  next  friend,  for  the  first  time 
on  appeal.  Brooke  v.  Clark,  57  Tex. 
105,    112. 

Objection  That  Recovery  against 
Estate  Was  Not  Made  Through  Ad* 
ministration. — Parties  can  not  complain 
for  the  first  time  on  appeal  that  a 
recovery  against  an  estate  was  not 
made  through  administration,  where 
the  heirs  were  made  parties  after  de- 
fendant's death  and  four  years  elapsed 
between  the  death  of  the.  original  de- 
fendant and  the  rendition  of  judgment. 
Stelle  V.  Shannon,  62  Tex.  198,  200. 

5.   Intervention  or  Substitution. 

An  assignment  of  error  complaining 
that  the  court  allowed  a  defendant  to 
amend  and  file  a  cross  bill  and  inter- 
veners  to  file  petitions  of  intervention 
when  the  suit  had  abated  by  the  death 
of  the  plaintiff,  is  not  available  on  ap- 
peal where  there  is  nothing  in  the 
record  to  show  when  the  latter  died, 
or  that  plaintiffs  in  error  objected  to 
the  filing  of  such  pleas,  or  made  any 
move  in  relation  thereto  in  the  court 
below.  Long  v.  Behan,  19  Tex.  Civ. 
App.  325,  45  S.  W.  555,  affirmed  in  93 
Tex.  733,  no  op. 

Where  plaintiff  in  trespass  to  try 
title  died  pending  suit,  and  his  widow 
and  minor  son  were  substituted  as 
plaintiffs,  the  wife  suing  as  guardian 
for  the  son,  alleging  her  appointment 
a^  such  in  another  state,  and  seeking 
^o  recover  for  him  his  interest  in  the 
land,  a  judgment  for  plaintiff  will  not 
be  disturbed  on  the  ground  that  the 
wife,  as  a  foreign  guardian  only,  could 
not  prosecute  a  suit  in  Texas,   since, 


being  the  mother  and  natural  guardian 
of  the  child,  she  had  the  right  to  prose- 
cute the  suit  as  next  friend,  and,  in 
the  absence  of  objection  on  the  trial, 
her  suit  will  be  treated  as  having  been 
prosecuted  in  that  capacity,  and  her 
allegation  as  to  suing  as  guardian  will 
be  regarded  as  a  mere  technical  inac- 
curacy. Bonner  v.  Ogilvie,  24  Tex.  Civ. 
App.  237,  58  8.  W.  1027. 

Where  the  defendants  proceed  with 
an  action,  treating  the  widow  of  the 
deceased  plaintiff  as  properly  the  plain- 
tiff therein  until  after  the  trial  has  be- 
gun, they  thereby  waive  objections  to 
the  prosecution  of  the  suit  by  her  as 
plaintiff.  Yarbrough  v.  De  Martin,  28 
Tex.  Civ.  App.  276,  67  8.  W.  177,  af- 
firmed in  95  Tex.  690,  no  op. 

6.    Discontinuance  or  Dismissal  as  to 
One  of  Several  Defendants. 

See,  generally,  the  title  DISMISSAL, 
DISCONTINUANCE  AND  NON- 
SUIT, vol.  6,  p.   433. 

Objection  to  the  discontinuance  of 
an  action  as  to  one  of  several  defend- 
ants not  urged  in  the  court  below  will 
not  be  considered  on  writ  of  error. 
Shipman  v,  Allee,  29  Tex.  17. 

Objection  to  discontinuance  of  suit 
as  to  joint  defendant  served  must  be 
made  at  trial  to  be  available  on  appeal. 
Horton  v.  Wheeler.  17  Tex.  52,  55; 
Gamble  v.  Talbot,  2  App.  Civ.  Cases, 
§  729;  Head  v,  Cleburne  Bldg.,  etc., 
Ass'n    (Civ.   App.),  25   S.   W.   810,   811. 

Where  a  defendant  allowed  the  court 
to  enter  an  order  of  dismissal  of  the 
suit  as  against  a  codefendant,  and  did 
not  except  thereto,  it  could  not  there- 
after complain  of  the  order  by  virtue 
of  the  court  overruling  a  motion  to 
have  the  codefendant  brought  in  as  a 
party,  and  the  utmost  defendant  could 
obtain  from  the  last  ruling  was  the 
right  to  complain  of  being  refused  the 
privilege  to  have  the  codefendant  made 
a  party.  Sexton  Rice  &  Irrigation  Co. 
V.  Sexton,  48  Tex.  Civ.  App.  190,  106 
S.  W.  728. 

Dismissal   as   to   one   defendant   not 


Digitized  by 


Google 


Exceptions  and  Objections 


21 


excepted  to  can  not  be  availed  of  an 
appeal  where  no  prejudice  to  rights  ia 
shown.     White  v:  Leavitt,  20  Tex.  703, 

7oe. 

7.    Death  of  Parties. 

An  objection  in  the  supreme  court 
to  a  judgment  of  the  district  court,  be- 
cause rendered  when  the  record  dis- 
closed the  fact  that  one  of  the  partners 
of  the  defendant  firm  was  dead,  comes 
too  late.  The  death  of  a  party  de- 
fendant should  have  been  called  to  the 
attention  of  the  district  court  by  sug- 
gestion, and  service  had  upon  the 
legral  representatives  of  the  deceased 
party.  Blum  v.  Goldman  &  Son,  66 
Tex.  621,  1  S.  W.  899. 

E.    AFFIDAVITS,  BONDS,  ETC. 

Affidavits^ — Objections  to  defect  in 
an  affidavit  for  attachment  can  mot  be 
raised  for  the  first  time  on  appeal. 
Rowan  v.  Shapard,  2  App.  Civ.  Cases, 
5  295.  See  the  title  ATTACHMENT, 
vol.  2,  p.  296. 

Motion  to  quash  attachment  be- 
cause of  omission  of  word  "sworn"  or 
some  equivalent  in  affidavit  will  not 
be  considered  when  urged  for  the  first 
time  on  appeal.  Merrielles  v.  State 
Bank,  5  Tex.  Civ.  App.  483,  486,  487, 
24  S.  W.  564.  See  the  title  ATTACH- 
MENT, vol.  2,  p.  296. 

Objection  to  affidavit  attacking  deed 
for  forgery  can  not  be  first  made  on 
appeal.  Brown  v.  Perez,  79  Tex.  157, 
160,  14  S.  W.  1055. 

On  appeal  in  a  sequestration  suit, 
objection  that  the  affidavit  for  seques- 
tration was  not  made  before  a  proper 
officer  will  not  be  considered,  where 
it  did  not  appear  that  it  was  called 
to  the  attention  of  the  trial  court. 
Vaughn  v.  Lee  (Civ.  App.),  94  S.  W. 
912. 

Bonds. — Clerical  error  or  omission 
in  bail  bond  amendable  below  can  not 
be  objected  to  for  the  first  time  on  ap- 
peal. State  V.  Franklin,  35  Tex.  497, 
498. 

On  appeal  from  a  judgment  against 
sureties  on  a  bail  bond,  the  fact  that ' 


the  bond  does  not  appear  to  have 
been  filed  among  the  papers  in  the 
cause  is  no  ground  for  reversal  when 
objection  is  not  raised  below.  Brown 
V.  State,  40  Tex.  49,  50. 

Where  in  an  action  on  a  replevin 
bond,  no  question  as  to  its  validity  was 
raised  in  the  trial  court,  and  it  was 
sufiicient  in  form  to  support  judg- 
ment, its  validity  could  not  be  ques- 
tioned for  the  first  time  on  appeal. 
Cummings  v.  Masterson,  42  Tex.  Civ. 
App.  549,  93  S.  W.  500,  affirmed  in  101 
Tex.  633,  no  op.  See  the  title  RE- 
PLEVIN. 

On  appeal  in  a  sequestration  suit, 
an  objection  that  the  sequestration 
bond  was  not  approved,  will  not  be 
considered,  where  it  does  not  appear 
that  it  was  called  to  the  attention  of 
the  trial  court.  Vaughn  v.  Lee  (Civ. 
App.),   94   S.   W.   912. 

F.  PLEADINGS. 

See,  generally,  the  title  PLEADING. 
1.  Objections, 
a.  Necessity. 

(1)    As  Dependent  on  Nature  of  De- 
fect. 

Formal  Defects  or  Irregularities.-^ 
The  sufficiency  of  pleadings  on  appeal 
must  be  tested  by  the  objections 
urged  against  them  in  the  court  below. 
Irvin  V.  Ellis,  76  Tex.  164,  166,  13  S. 
W.  22. 

Objection  to  defective  pleadings  will 
be  considered  waived  where  no  objec* 
tion  in  the  lower  court  appears  of 
record.  O'Connor  v.  Towns,  1  Tex, 
107,  108. 

As  a  general  rule  all  exceptions 
touching  the  legal  sufficiency  whether 
of  form  or  of  substance,  of  the  plead- 
ings should  be  taken  before  going  to 
trial  upon  the  issues  of  fact.  Wil- 
liams V.  Bailes,  9  Tex.  61. 

Objections  to  pleadings  not  ex- 
cepted to  in  the  lower  court  can  not 
be  heard  on  appeal.  Andrews  v, 
Jones,  36  Tex.   149,  150. 

Where  exceptions  to  pleadings  so 
general   as   to   be   only   a   general    de- 
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mtirrer  were  urged  in  the  court  be- 
low, specific  reasons  of  objection  can 
not  be  heard  on  appeal.  Irvin  v,  El- 
lis, 76  Tex.  164,  13  S.  W.  22.  See  the 
title  DEMURRERS,  vol.  6,  p.  270. 

If  a  pleading  be  sufficient  prima  fa- 
cie to  embrace  the  evidence,  though 
defective  in  specific  averments  the  op- 
posite party  can  avail  himself  of  the 
defect  only  by  exception  to  the  plead* 
ing  or  objection  to  the  evidence  in 
the  court  below.  Park  v.  Prendergast, 
etc.,  Co.,  4  Tex.  Civ.  App.  566.  23  S. 
W.  535. 

Admission  of  evidence  under  defect- 
fve  pleading  can  not  first  be  objected 
to  on  appeal.  Roemilie  v.  Leeper,  2 
Posey  535,  536. 

Fundamental  Errors. — Fundamental 
errors  or  omissions  in  pleadings  are 
■ot  cured  by  the  verdjct,  or  waived  by 
failure  to  object  in  the  lower  court. 
Ramsay  v.  McCauley,  2  Tex.  189;  De 
Witt  V,  Miller,  9  Tex.  239;  Elliott  v. 
Wiggins,  16  Tex.  596;  Powell  v,  Davis, 
19  Tex.  380;  Locke  v.  Ruling,  24  Tex. 
311;  Black  v,  Calloway,  30  Tex.  232; 
Worley  v.  Smith,  26  Tex.  Civ.  App. 
270,  63  S.  W.  903;  Lewis  v.  Batten, 
35  Tex.  Civ.  App.  370,  80  S.  W.  389; 
Alamo  Fire  Ins.  Co.  v,  Davis  (Civ. 
App.),  45  S.  W.  604. 

A  pleading  is  cured  by  the  verdict 
when  the  omitted  fact  is  such  that  it 
is  to  be  presumed  that  the  judge  would 
not  have  directed  the  jury  to  give  the 
Terdict,  or  the  jury  would  not  have 
given  it,  unless  it  (the  omitted  allega- 
tion) had  been  proved.  But  a  ver- 
dict will  not  cure  the  omission  of  a 
necessary  substantive  allegation. 
Schuster  v.  Frendenthal  &  Co.,  74  Tex. 
53,  11  S.  W.  1051. 

Where  a  pleading  is  fatally  defect- 
ive, it  need  not  be  first  excepted  to 
In  the  lower  court.  Alamo  Fire  Ins. 
Co.  V,  Davis  (Civ.  App.),  45  S.  W.  604. 

An  omission  to  except  can  not  con- 
stitute a  pleading,  which  discloses  no 
legal  right,  the  basis  of  an  adjudi- 
cation.    Ford  V.  Taggart,  4  Tex.  492, 


citing  Borden  v.  Houston,  2  Tex.  594; 
Patterson  v.  Goodrich,  3  Tex.  331. 
(2)  To  Petition. 

(a)  Niames  of  Parties. 

Where  the  names  of  both  parties 
were  given  in  full  in  the  caption  of  an 
amended  petition  and  in  the  body  ot 
the  petition,  they  were  referred  to  as 
plaintiff  and  defendant,  and  no  objec- 
tion was  made  in  the  trial  court  on 
the  giround  that  the  amended  peti- 
tion failed  to  set  forth  the  names  of 
the  parties  and  their  residences,  the 
objection  could  not  be  regarded  on  ap- 
peal. Hance  v,  Burke,  73  Tex.  62,  11 
S.  W.  135. 

(b)  Allegations, 
aa.  In  General. 

Though  the  facts  are  stated  in  the 
petition  in  a  general  way,  which 
might  have  rendered  it  liable  to  special 
exceptions,  yet  where  sufficient  alle- 
gations are  made  to  constitute  a 
cause  of  action,  after  verdict  it  is  too 
late  to  require  a  greater  certainty  and 
particularity  in  the  statement  of  the 
facts  upon  which  the  suit  is  founded. 
McCarty  v.  Wood,  42  Tex.  38. 

Defects  in  petition,  to  be  availed  of 
on  appeal,  must  have  been  made  below. 
Satterthwaite  v,  Loomis,  81  Tex.  64, 
68,  16  S.  W.  616. 

It  is  too  late,  after  trial,  to  urge  ex- 
ceptions to  plaintiffs  petition.  Grand 
Lodge  A.  O.  U.  W.  v.  Bollman,  22 
Tex.  Civ.  App.  106,  53  S.  W.  829,  af- 
firmed  in  93  Tex.  684,  no  op. 

The  fact  that  no  objections  were 
taken  to  a  petition  before  judgment 
will  incline  the  court  on  appeal  not 
to  sustain  an  objection,  taken  there- 
after, that  it  was  not  sufficient  to  war- 
rant recovery,  though  it  is  admittedly 
very  defective.  Bialek  v,  Richmond 
(Civ.  App.),  51  S.  W.  47. 

Insufficiency  of  petition  and  objec- 
tions to  evidence  can  not  be  raised 
for  the  first  time  on  appeal.  Western 
Union  Tel.  Co.  v.  McHenry,  3  App. 
Civ.  Cases,  §  9. 

In  a   suit  to  correct  alleged  errors 
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in  an  account  settled  by  note,  excep- 
tions on  the  ground  of  insufficiency  of 
petition  can  not  be  raised  on  appeal 
where  no  exception  to  it  as  evidence 
introduced,  was  raised  below.  Murphy 
r.  Stell,  43  Tex.  123.  128. 

In  an  action  to  set  aside  a  judgment 
based  on  defective  service  an  excep- 
tion based  on  plaintiffs  failure  to  state 
whether  the  term  of  court  at  which 
the  judgment  was  rendered  had  ad- 
journed, when  he  first  learned  of  such 
rendition  will  not  be  reviewed  when 
first  presented  on  appeal.  Hamblen 
r.   Knight.  60  Tex.  36. 

In  Thurmond  v.  Brownson,  69  Tex. 
597,  6  S.  W.  778,  it  appeared  from  the 
record  that  appellant  filed  no  pleading, 
or  answer  of  any  kind,  other  than  his 
disclaimer,  nor  was  there  any  excep- 
tion made  by  him  to  the  petition,  nor 
did  he  object  to  the  evidence  intro- 
duced by  appellants.  It  was  held  that 
his  very  neglect  to  except  at  the 
proper  stage  of  the  proceedings  de- 
prived him  of  all  rights  except  those 
stricti  juris,  and  his  objections  when 
urged  on  appeal  for  the  first  time, 
would  be  considered  only  to  prevent 
an  obvious  violation  of  the  principles 
of  law  and  justice. 

Where,  in  an  action  to  correct  a 
mistake  in  a  division  of  land,  plain- 
tifPs  petition  alleged  that  the  error 
was  due  to  "some  mistake,  inadvert- 
ency, accident  or  miscalculation,"  a 
failure  to  allege  that  the  mistake  was' 
mutual  was  cured  by  the  verdict,  and 
objection  on  that  account  could  not 
be  made  for  the  first  time  on  motion 
for  new  trial.  Lewis  v.  Batten,  35  Tex, 
Civ.  App.  370,  80  S.  W.  389. 

An  objection  to  a  decree  of  partition 
upon  the  g^round  that  the  property 
was  not  sufficiently  described  in  ap- 
pellee's petition,  is  one  that  should 
have  been  made  by  exception  to  the 
pleadings^  Moor  v.  Moor,  24  Tex. 
Civ.  App.  150,  57  S.  W.  992,  affirmed 
in  94  Tex.  706,  no  op. 

Where    no    exception    was    made    in 


the  trial  court  to  the  manner  in  which 
partnership  was  alleged,  its  sufficiency 
can  not  be  urged  on  appeal.  Gulf, 
etc.,  R.  Co.  V,  Wilbanks,  7  Tex.  Civ. 
App.  489,  497,  27   S.   W.  302. 

Though  the  averments  in  an  action 
on  a  bill  of  exchange  were  insufficient 
to  charge  the  defendant  with  certain 
acts  if  excepted  to,  yet  as  there  was 
no  .exception  to  the  petition  on  those 
grounds,  no  motion  in  arrest  of  judg- 
ment nor  assignment  of  error,  and  as 
it  was  a  matter  susceptible  of  being 
cured  by  amendment  it  was  not  an 
error  of  which  the  appellate  court 
would  take  notice  of  its  own  motion, 
as  a  ground  for  reversing  the  judg- 
ment.    Carson  v.  Russell,  26  Tex.  452. 

Where  an  action  for  broker's  com- 
missions was  tried  on  the  theory  that 
the  complaint  alleged  a  several  liabil- 
ity and  also  authorized  a  recovery  on 
a  quantum  meruit,  and  the  petition 
was  susceptible  of  such  construction, 
defendant  could  not  claim  on  appeal 
that  the  petition  did  not  authorize  a 
recovery  on  a  quantum  meruit,  nor 
against  one  of  the  defendants  alone. 
McDonald  v,  Cabiness  (Civ.  App.)i  9* 
S.  W.  943,  affirmed  in  100  Tex.  615. 
bb.  Clerical  Omissions,  Verbal  Inac- 
curaciesy  etc. 

A  clerical  omission  in  petition  can 
not  be  taken  advantage  of  for  the  first 
time  on  appeal.  Rogers  v.  Golson 
(Civ.  App.),  31  S.  W.  200,  201. 

Mere  verbal  inaccuracies  in  a  peti- 
tion, which,  if  excepted  to,  would  have 
been  cured  by  amendment,  can  not 
be  assigned  as  error  on  appeal. 
Houston,  etc.,  R.  Co.  v,  Rowell  (Civ. 
App.),  45  S.  W.  763,  affirmed  in  92 
Tex.  147. 

cc.  Failure  to  State  Facts  Sufficient  to 
Constitute  Cause  of  Action. 

In  GeneraL — An  objection  that  the 
petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  may  be 
urged  for  the  first  time  on  appeal. 
Western  Union  Tel.  Co.  v,  Hidalgo 
(Civ.  App.),  99  S.  W.  426,  affirmed  in 
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102  Tex.  596,  no  op.;  Grant  v,  Whit- 
tlesey, 42  Tex.  320;  Bradshaw  v.  Davis, 
12   Tex.   336. 

Such  error  is  fundamental  and  not 
cured  by  verdict.  Black  v.  Calloway, 
30  Tex.  232;  Locke  v.  Ruling,  24  Tex. 
311,    312. 

Though  a  demurrer  on  which  no  ac- 
tion is  invoked  is  in  general  consid- 
ered as  waived,  and  a  defective  plea 
is  cured  by  verdict,  yet  when  a  pe- 
tition is  fatally  defective,  and  fails  to 
state  a  cause  of  action,  the  fact  that 
defendant  did  not  rely  on  his  demurrer 
will  not  prevent  him  from  availing 
himself  of  such  defect  on  appeal  or 
writ  of  error.  Grant  v.  Whittlesey,  42 
Tex.    320. 

There  being  no  foundation  in  plead- 
ings for  judgment,  objection  may  be 
taken  to  it  on  appeal.  Stansbury  v, 
Nichols,  30  Tex.  145,  149. 

Where  the  petition  is  insufficient  to 
support  the  judgment,  a  reversal  will 
be  ordered  though  no  exception  to 
the  petition  was  taken  in  the  lower 
court.  Harmon  v,  Callahan  (Civ. 
App.),  35  S.  W.  705;  Black  v.  Callo- 
way, 30  Tex.  232;  Locke  v,  Huling,  24 
Tex.  311,  312;  Elliott  v.  Wiggins,  16 
Tex.  596;  De  Witt  v.  Miller,  9  Tex. 
239. 

Failure  to  except  to  a  pleading  which 
manifestly  discloses  no  right  in  the 
party  can  not  entitle  him  to  a  recov- 
ery, nor  to  introduce  evidence  upon 
the  trial  which  does  not  conduce  to 
any  legal  defense  to  the  action,  though 
it  be  in  proof  of  his  allegation.  Pow- 
ell V,  Davis,  19  Tex.  380. 

Illustrations. — The  failure  in  a  suit 
to  recover  school  land  by  applicant 
for  the  purchase  thereof  to  allege  and 
prove  that  plaintiff  was  an  actual  set- 
tler, or  was  an  owner  of  and  settler 
on  other  land,  held  errors  apparent  on 
the  face  of  the  record.  Sterling  v. 
Self,  30  Tex.  Civ.  App.  284,  70  S.  W. 
238. 

If  the  petition  exhibits  a  cause  of 
action  which  it  barred  by  the  statute 


of  limitations,  the  defendant  can  avail 
himself  of  the  defect  on  assignment 
of  error,  although  he  may  not  havtt 
done  so  by  answer,  demurrer,  or  mo- 
tion in  arrest  of  judgment.  Long  v. 
Anderson,  4  Tex.  422. 

Judgment  *will  be  reversed  though 
not  excepted  to  when  the  petition 
shows  that  defendant  was  a  minor  and 
his  guardian  was  not  made  defendant, 
nor  a  guardian  ad  litem  appointed  for 
him.     Taylor  v,  Rowland,  26  Tex.  293. 

(c)  Defective   or   Omitted   Prayer. 

Objection  for  defect  in  prayer  comes 
too  late  after  cause  submitted  to  the 
jury.  Fulton  v.  Craddock,  Dallam  458^ 
459. 

In  an  action  for  personal  injuries  in- 
curred during  the  receivership  of  a 
road,  where  petition  alleges  company's 
statutory  liability,  but  prays  for  no 
judgment  against  it,  the  omission,  not 
being  excepted  to  below,  is  not  ground 
for  reversal.  International,  etc.,  R. 
Co.  V,  Cook  (Civ.  App.),  33  S.  W.  888. 

(d)  Verificatioiu 

After  exceptions  to  the  sufficiency 
of  a  petition  for  injunction,  and  after 
appeal, 'defendant  can  not  urge  for  the 
first  time  that  the  petition  was  not 
verified.  Hamblen  v.  Knight,  60 
Tex.  36. 

Objections  not  urged  below  to  jurat 
on  petition  for  habeas  corpus  will  not 
be  considered  on  appeal.  Bean  v. 
Mathieu,  33  Tex.  591,  596;  Adcock  v. 
Creighton,  27  Tex.  Civ.  App.  243,  65 
S.  W.  42. 

It  was  within  the  discretion  of  the 
trial  court  to  permit,  pending  the  trial, 
the  amendment  of  a  pleading  by  hav- 
ing the  same  sworn  to.  The  attorney 
may  make  such  an  affidavit,  but  ob- 
jection to  the  sufficiency  of  the  same 
comes  too  late  if  first  made  in  the  ap- 
pellate court.  Dyer  v.  Winston,  33 
Tex.  Civ.  App.  412,  77  S.  W.  227. 

Objection  to  admission  of  a  claim 
not  properly  verified  can  not  be  con- 
sidered on  appeal  when  objection  was 
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not  made  in  the  lower  court.     Porter 
V.  Heath,  2  App.  Civ.  Cases,  §  124. 

(e)  Indorsement. 

Exception  on  ground  that  petition 
was  not  indorsed  as  required  by  stat- 
ute can  not  be  raised  on  appeal  for 
the  first  time.  Wade  v.  Converse,  18 
Tex.    233,    234. 

In  trespass  to  try  title  a  failure  to 
indorse  upon  the  petition  that  it  is 
an  action  of  trespass  to  try  title,  as 
prescribed  by  the  statute,  can  not  be 
urged  by  general  demurrer,  nor  raised 
for  the  first  time  on  appeal.  Perkins 
V,  Davidson,  23  Tex.  Civ.  App.  31,  56 
S.  W.  121;  Day  Land,  etc.,  Co.  v.  State, 
68  Tex.  526,  4  S.  W.  865.  See,  also, 
Bradley  v.  Deroche,  70  Tex.  465,  7 
S.  W.  779;  Mclllhenny  v.  Miller,  68 
Tex.  356,  4  S.  W.  614.  See  the  title 
TRESPASS  TO  TRY  TITLE  AND 
EJECTMENT. 

The  objection  to  a  petition  that  it 
is  not  indorsed^  "An  action  to  try 
title,  as  well  as  for  damages,"  can  not 
be  considered  when  raised  for  the  first 
time  on  appeal.  Echols  v.  Jacobs  Mer- 
cantile Co.,  38  Tek.  Civ.  App.  65,  84 
S.  W.  1082,  affirmed  in  101  Tex.  634, 
no    op. 

(f)  Objections    to    Supplemental    or 
Amended  Petitions. 

Where  no  objection  is  made  that 
averments  which  were  made  as  a  sup- 
plemental petition  should  properly 
have  been  made  as  amendments  to  the 
original  petition,  the  objection  will  be 
deemed  to  have  been  waived  on  ap- 
peal. Galveston,  Harrisburg  &  San 
Antonio  Ry.  Co.  v.  State  of  Texas, 
81  Tex.  572,  17  S.  W.  67. 

An  objection  that  petition  was 
amended  after  judgment  without  judg- 
ment being  first  set  aside  can  not  be 
raised  for  first  time  on  appeal.  Bates 
V.  Evans,  2  App.  Civ.  Cases,  §  211.  See 
the  title  AMENDMENTS,  vol.  1,  p.  203. 

Trial  amendments  to  the  petition  to 
conform  to  the  evidence,  where  de- 
fendants did  not  claim  surprise  nor 
ask  a  continuance,  are  not  ground  for 


reversal.  Merchants'  Ins.  Co.  v, 
Reichman  (Civ.  App.),  40  S.  W.  831 
(see  93  Tex.  714,  no  op.);  Davis  v. 
John  Farwell  Co.  (Civ.  App.),  49  S. 
W.  656. 

(3)  To  Plea  or  Answer. 

(a)  In  General 

Objection  that  answer  of  defendant 
is  too  general  can  not  be  taken 'for 
the  first  time  on  appeal.  Johnson  v. 
International,  etc.,  R.  Co.,  24  Tex. 
Civ.  App.  148,  149,  150,  57  S.  W.  869, 
affirmed  in  94  Tex.  706,  no  op. 

Objections  to  plea  in  abatement  can 
not  be  raised  for  first  time  on  appeal. 
Pfeuffer  v.  Burns  (Civ.  App.),  24  S. 
W.  36,  37. 

Objections  to  the  form  of  a  defense 
must  be  taken  and  disposed  of  by 
exception  before  trial,  and  can  not  be 
made  to  the  admission  of  testimony, 
and  certainly  not  in  the  charge  of 
the  court  of  its  own  motion  after  the 
defense  has  been  proved.  Ashcroft  v. 
Stephens,  16  Tex.  Civ.  App.  341,  40  S. 
W.  1036,  affirmed  in  93  Tex.  678,  no 
op.,  citing  Gaines  v.  Salmon,  16  Tex 
311;  Powers  v,  Caldwell,  25  Tex.  352; 
Booth  V.  Pickett,  53  Tex.  436;  Johnson 
r.  Granger,  51  Tex.  42,  44;  Tillman  v. 
Fletcher,  78  Tex.  673,  674,  15  S.  W. 
161. 

The  supreme  court  has  repeatedly 
held  that  any  objection  to  the  form 
in  which  an  offset  is  presented  should 
be  disposed  of  on  exceptions,  so  that 
the  defendant  might  have  the  privilege 
of  amending  his  answer  in  that  partic- 
ular.   Vance  v.  Claiborne^  2  Posey  344. 

(b)  Defects  of  SubsUnce. 

Where  the  defect  in  a  plea  is  one 
of  substance,  and  not  of  form,  and  it 
is  subject  to  a  general  demurrer,  it 
is  fatal  on  appeal,  though  the  specific 
objection  was  not  raised  in  the  court 
below.  Worley  v.  Smith,  26  Tex.  Civ. 
App.  270,  63  S.  W.  903. 

(c)  Verification. 

Where  no  exception  was  addressed 
to  the  defendant's  pleading  because  it 
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was  not  verified  by  affidavit,  that  ques- 
tion can  not  be  presented  for  the  first 
time  in  the  appellate  court.  Adcock 
V.  Creighton,  27  Tex.  Civ.  App.  243, 
244,  65  S.  W.  42. 

Failure  of  defendant  to  verify  by 
affidavit  a  plea  of  failure  of  considera- 
tion, as  required  by  the  statute,  is 
waived  where  plaintiff  goes  to  trial 
without  excepting  to  it  on  that  ground, 
but  urges  his  objection  to  evidence 
offered  to  sustain  the  plea.  Ashcroft 
V,  Stephens,  16  Tex.  Civ.  App.  341, 
40  S.  W.  1036,  affirmed  in  93  Tex.  678. 
no  op.  See,  also,  Stegall  v.  Levy  & 
Co.,  3  App.  Civ.  Cases,  §§  468,  469. 

In  the  case  of  Nasworthy  v.  Draper, 
(Civ.  App.),  28  S.  W.  564,  the  court  of 
civil  appeals  decided  that  the  omission 
of  affidavit  to  the  plea  of  failure  of 
consideration  could  not  be  reached  by 
general  demurrer,  but  that  the  omission 
must  be  specially  excepted  to,  and 
that  the  defect  was  waived  unless  so 
specially  noticed. 

In  Rankert  v.  Clow,  16  Tex.  9,  10, 
defendant  pleaded  payment  and  in  re- 
convention not  sworn  to;  and  there 
was  a  trial  and  a  new  trial  granted, 
and  at  the  next  term  plaintiff  moved 
to  strike  out  the  answer  because  it  was 
not  sworn  to.  It  was  held  that  the 
oath  had  been  waived  by  going  to 
trial  at  the  former  term  without  ob- 
jection. 

Evidence  under  a  plea  is  not  open  to 
the  objection  that  the  plea  is  not  veri- 
fied in  the  absence. of  exceptions  to  the 
plea  on  such  ground.  Oneal  v.  Weis- 
man.  39  Tex.  Civ.  App.  592,  88  S.  W. 
290. 
(d)    Amendment. 

Where  a  cause  is  tried  without  a 
jury,  and  on  motion  for  new  trial  de- 
fendant is  permitted  to  amend  a  plea 
which  the  court  had  refused  to  allow 
on  the  trial,  and  to  produce  proof  in 
support  of  it,  and  defendant  does  not 
claim  he  was  not  ready  for  trial,  he 
can  not  complain  on  appeal,  though  it 
would  have  been  more  reg^ular  to  have 


granted  a  new  trial,  and  set  the  cause 
for  another  trial.  Davis  v.  Jones  (Civ. 
App.),  68  S.  W.  291. 

That  the  county  court  permitted 
plaintiff  to  amend  his  claim  by  setting 
up  new  items,  no  objection  thereto  be- 
ing made  by  defendant,  furnishes  no 
sufficient  reason  for  allowing  defend- 
ant, over  objections  of  plaintiff  then 
made,  to  also  set  up  new  items  not 
pleaded  in  the  justice  court.  Downtain 
V.  Connellee,  2  Tex.  Civ.  App.  95,  21 
S.  W.  56. 

An  objection  that  an  issue  should 
not  be  submitted  because  raised  only 
by  supplemental  answer  will  not  be 
considered,  as  the  exception  should 
have  been  made  on  the  ground  that 
the  matter  was  not  pleaded  in  proper 
form.  Meyer  v.  Hill  (Civ.  App.),  45 
S.  W.  333. 

(4)    To  Filing  Pleadings  and  Papers. 

Order  of  Filing  Pleas. — No  excep- 
tion having  been  filed  in  the  trial  court 
to  a  plea  in  abatement,  an  objection  to 
a  judgment  sustaining  the  plea,  urged 
on  the  ground  that  the  plea  was  not 
filed  in  due  order,  will  not  be  con- 
sidered on  appeal.  Hayden  v.  Kirby, 
31  Tex.  Civ.  App.  441,  72  S.  W.  198. 

File  Marks  on  Papers  Deposited  with 
Clerk  and  Acted  on  by  Court. — It  has 
been  repeatedly  held  by  the  supreme 
court  that  the  objection  to  a  paper  for 
want  of  a  file  mark,  which  has  ob- 
viously been  placed  in  the  custody  of 
the  clerk  and  acted  upon  by  the  court 
below,  comes  too  late  when  urged 
for  the  first  time  in  the  supreme  court. 
Eggenberger  v.  Brandenberger,  74 
Tex.  274,  11  S.  W.  1099,  citing  Knight 
V.  Hoiloman,  6  Tex.  153;  Holman  v, 
Chevaillier.  14  Tex.  337;  Turner  v. 
State,  41  Tex.  549. 

Where  the  record  shows  that  the 
court  below  took  action  on  a  paper,  it 
will  be  presumed  that  it  was  marked 
"filed,"  although  it  does  not  appear  so 
from  the  transcript,  unless  the  objec- 
tion be  made  in  the  court  below;  and 
where  the  objection  was  made  in  the 
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court  below  that  the  paper  (being  an 
amendment)  did  not  appear  to  have 
been  filed  with  the  consent  of  the 
court,  held,  that  it  did  not  amount  to 
an  objection  that  the  paper  was  not 
marked  "filed,"  but  rather  indicated 
that  it  was.  Knight  v,  Holloman,  6 
Tex.  153. 
b.   Marnier. 

By  Demurrer. — Defects  in  pleading 
should  be  taken  advantage  of  by  de- 
murrer, and  not  by  objection  to  the 
evidence.  Hurst  r.  Benson,  27  Tex. 
Civ.  App.  227,  65  S.  W.  76. 

Attempts  to  take  advantage  of  a  de- 
fective pleading  by  objections  to  the 
admissibility  of  evidence  are  not  re- 
garded with  favor;  and  where  no  spe- 
cial exception  has  been  urged  against 
such  defect,  the  pleading  will,  in  this 
respect,  be  liberally  interpreted.  Gulf, 
etc.,  R.  Co.  V.  Jones,  1  Tex.  Civ.  App. 
372,  21  S.  W.  145. 

Generally  as  to  the  necessity  of  ex- 
ceptions (or  demurrers)  to  pleadings, 
time  of  making,  form,  requisites  and 
sufficiency,  see  the  title  DEMUR- 
RERS, vol.  6,  p.  270. 

By  Motion  to  Make  More  Definite 
and  Certain.— See  the  title  PLEAD- 
ING. 

By  Motion  to  Strike.-~See  the  title 
PLEADING. 

S.    Exceptions. 

Necessity  for  Exception  to  Ruling  on 
Plea. — Error  in  overruling  a  nonresi- 
dent's plea  of  privilege  can  not  be  re- 
viewed on  appeal  unless  an  exception 
mras  taken.  Equitable  Mortg.  Co.  r. 
Thorn  (Civ.  App.),  26  S.  W.  276. 

Where  a  defendant's  plea  of  privi- 
lege was  overruled,  but  the  ruling  was 
not  excepted  to,  and  after  judgment 
defendant  moved  for  a  reconsideration 
of  the  ruling,  defendant  could  not  com- 
plain on  appeal  of  the  original  ruling. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v,  Daw- 
son (Civ.  App.),  90  S.  W.  65. 

G.  PREMATURE  SUIT. 

Objection  that  a  claim  was  sued  on 


before  it  fell  due  can  not  be  raised  for 
the  first  time  on  appeal.  Williams  v. 
Smith  (Civ.  App.),  24  S.  W.  1115,  1116. 
In  a  garnishment  suit,  an  objection 
that  all  of  the  debt  garnished  was  not 
due  can  not  be  first  made  on  appeal, 
where  no  motion  was  made  to  quash 
the  writ  on  that  ground.  W.  S.  Danby 
Millinery  Co.  v,  Dogan,  47  Tex.  Civ. 
App.  323,  105  S.  W.  337. 

H.      NONPRODUCTION     OF     IN- 
STRUMENT  SUED  ON. 

Objection  that  account  sued  on  was 
not  filed  or  produced  on  trial  will  not 
be  entertained  when  made  for  first 
time  on  appeal.  Burnley  v.  Rice,  18 
Tex.  481,  496. 

Objection  that  note  sued  on  was  not 
produced  in  evidence  at  the  time  judg- 
ment by  default  was  rendered  in  the 
lower  court,  comes  too  late  when  first 
made  on  appeal.  Prestage  r.  Loving, 
1  App.  Civ.  Cases,  §  707. 

After  a  judgment  nil  dicit,  the  de- 
fendant can  not  object  in  the  supreme 
court  that  the  record  does  not  exhibit 
the  note  sued  on.  Such  an  objection, 
if  not  taken  before  the  judgment, 
comes  too  late.  Wescott  r.  Menard  & 
Co.,  Dallam  503. 

I.  JURY. 

See,  generally,  the  title  JURY. 

Qualification.~Objection  to  qualifi- 
cation of  jurors  comes  too  late,  for 
first  time,  on  appeal.  Tweedy  v, 
Briggs,  31  Tex.  74,  76. 

"The  juror  having  been  accepted, 
any  objection  on  the  ground  that  he 
did  not  possess  the  requisite  qualifica- 
tions comes  too  late  after  the  verdict. 
Schuster  r.  LaLonde,  57  Tex.  28." 
Moore  v.  Woodson,  44  Tex.  Civ.  App. 
503,  99  S.  W.   116. 

Although  parties  be  ignorant  of  the 
fact  disqualifying  a  juror  when  ac- 
cepted, still  if  the  fact  be  known  dur- 
ing the  trial  and  they  proceed  with 
the  trial  without  objection,  it  is  too 
late  to  urge  the  objection  after  a  ver- 
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diet.     Blanton  v.  Mayes,  72  Tex.  417, 
10  S.  W.  452. 

"It  is  well  settled  that  when  a  party 
has  accepted  a  juror,  knowing  the  ob- 
jection, he  can  not,  after  verdict,  make 
that  objection  a  ground  for  a  new 
trial.  The  rule  is  the  same  both  in 
criminal  and  civil  cases.  (7  Watts  & 
Serg.  R.  415;  5  Binn.  R.  340;  1  Pick  R. 
38.)  The  law  will  not  permit  a  party, 
by  thus  holding  his  objection  to  the 
juror  in  reserve,  to  take  two  chances 
of  obtaining  a  verdict  in  his  favor.  If 
the  defendant  supposed  the  juror  par- 
tial, and  indisposed  to  give  him  a  fair 
trial,  he  should  have  made  his  objec- 
tion, known  before  accepting  him  as  a 
juror.  Not  having  done  so,  he  waived 
the  objection."  Givens  v.  State,  6 
Tex.  343. 

Under  Rev.  St.  art.  3089,  3094,  the 
challenge  of  jurors  for  cause  should 
be  made  after  their  names  are 
drawn  by  the  clerk  and  the  jury  lists 
delivered  to  the  parties,  but  this  may 
be  waived  by  counsel.  If  before  the 
delivery  of  the  list,  an  exception  be 
taken  to  the  questions  propounded  to 
test  the  qualification  of  a  juror,  it  can 
not  be  objected  on  appeal  that  the  ex- 
amination was  conducted  at  an  im* 
proper  time,  when  no  such  objection 
was  urged  before.  Houston  &  T.  C. 
Ry.  Co.  V.  Terrell,  69  Tex.  650,  7  S.  W. 
670. 

A  record  on  appeal  showed  that  a 
juror  was  the  father-in-law  of  one  of 
appellees'  attorneys,  and  that,  while 
such  relationship  was  known  to  appel- 
lant's attorney,  he  did  not  know  of  a 
contract  by  which  appellees'  attorney 
was  to  receive  a  portion  of  the  prop- 
erty recovered,  and  that,  had  appel- 
lant's attorney  known  of  such  contract, 
he  would  have  challenged  the  juror. 
It  did  not,  however,  appear  that  ap- 
pellant herself,  who  was  present  at  the 
trial,  did  not  know  of  the  contract. 
Held  an  insufficient  showing  of  dili- 
gence to  justify  a  reversal  of  the  ver- 
dict. Cowan  V,  Brett,  43  Tex.  Civ.  App. 
569,  97  S.  W.  330. 


Defendant's  objection  that  one  of 
the  jurors  was  nephew  of  plaintiff 
should  be  interposed  as  ground  for 
challenge,  and  when  not  made  till 
after  verdict  will  not  warrant  reversal 
when  justice  has  been  done.  Robin- 
son V.  Davenport,  40  Tex.  333,  344. 

Challenges. — Defendants  who  do  not 
show  that  they  desired  to  challenge 
talesmen  called  after  their  challenges 
were  exhausted,  can  not  object  to  re- 
striction of  number  of  challenges. 
Wolf  V,  Ferryman,  82  Tex.  112,  115,  17 
S.  W.  772. 

That  Officer  Summoning  Talesmen 
Was  Not  Duly  Sworn.— Though  in  a 
civil  action  the  officer  sent  to  summon 
talesmen  was  not  sworn  according  to 
law,  the  irregularity  was  not  available 
to  defendant  as  error;  no  objection 
having  been  raised  until  after  the  cause 
was  tried,  and  it  not  appearing  that 
defendant  did  not  know  of  the  irregu- 
larity at  the  time.  San  Antonio  Tract. 
Co.  V.  Davis  (Civ.  App.),  101  S.  W. 
554. 

It  has  been  held  that  the  provisions 
as  to  obtaining  jurymen  in  civil  cases 
are  merely  directory.  San  Antonio 
Tract.  Co.  v,  Davis  (Civ.  App.),  101  S. 
W.  554. 

Failure  of  Record  to  Show  That 
Jury  Sworn. — That  the  record  does  not 
show  that  the  jury  were  sworn  is  not 
sufficient  to  reverse,  no  question  on 
the  subject  having  been  made  in  the 
trial  court.  Gay  Rausch  Co.  v.  Row- 
land (Civ.  App.),  50  S.  W.  1086.  See, 
also,  to  same  effect,  Powell  v.  Haley, 
28  Tex.  52;  San  Antonio  Tract.  Co.  v. 
Davis  (Civ.  App.),  101  S.  W.  554. 

Failure  of  record  to  show  that  jury 
were  sworn  is  not  ground  for  reversal, 
in  absence  of  executions  thereto.  Frei- 
berg, etc.,  Co.  V.  Lowe,  61  Tex.  436, 
437. 

"As  to  the  point  made  that  the  rec- 
ord does  not  show  affirmatively  that 
the  jury  were  sworn,  it  was  not  saved 
by  bill  of  exceptions  or  assigned  as 
error,  and  it  was  held  to  be  no  ground 
for  reversal  in  a  civil  cause  in  Clark  v. 
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Davis,  7  Tex,  556,  however  much  so  it 
might  be  in  a  criminal  action.  There 
the  point  was  made  in  the  assignment 
of  errors;  here  it  is  relied  on  as  a 
fundamental  error.  It  is  not  well 
taken,  and  the  judgment  is  affirmed." 
Freiberg,  etc.,  Co.  v.  Lowe,  61  Tex.  436. 

Objections  to  Form  and  Manner  of 
Swearing. — Objections  to  the  form  and 
manner  in  which  a  jury  is  sworn  should 
be  made  at  the  time,  so  as  to  give  the 
court  an  opportunity  to  correct  the  ir- 
regularity. McConnell  v,  Ryan,  1  App. 
Civ.  Cases,  §  1020. 

That  Record  Shows  Names  of  but 
Eleven  Jurors. — "Another  error  as- 
signed is  that  the  record  shows 
the  names  of  but  eleven  jurors. 
The  record  states  that  the  parties 
appeared  by  their  attorneys,  and 
thereupon  came  a  jury  of  twelve 
good  and  lawful  men,  and  names 
but  eleven.  After  verdict  under 
such  circumstances,  it  is  a  fair  in- 
ference that  there  were,  in  truth,  twelve 
men  on  the  jury,  but  that  by  a  mis- 
take of  the  clerk  in  entering  the  names 
of  the  jurors  the  name  of  one  was 
omitted.  The  parties  made  no  objec- 
tion to  the  jury  and  received  it  as  a 
good  and  lawful  one,  after  verdict  and 
judgment;  and  no  objection  appearing 
to  have  been  made  at  the  time,  it  will 
not  be  noticed  in  this  court."  Foster 
r.  Van  Norman,  1  Tex.  636. 

Misconduct  of  Jury. — See  post,  "Con- 
duct of  Jury,"  II,  J,  10. 

J.    CONDUCT  OF  TRIAL. 
1.    Order  of  Trial. 

Although  it  be  error  to  enforce  the 
trial  of  a  case,  save  when  called  regu- 
larly in  its  order  on  the  docket,  yet  it 
is  not  ground  for  reversal,  unless  it  is 
apparent  that  the  case  was  not  tried  in 
its  regular  order,  but  was  in  fact  tried 
at  another  time,  and  that  such  action 
of  the  court  was  at  the  time  excepted 
to.  Price  v,  Lauve,  49  Tex.  74. 
51.  Conducting  Two  Trials  at  Same 
Time. 

While  a  special  judge  was  engaged 


in  the  courtroom  in  the  trial  of  a  case 
in  which  the  district  judge  was  dis- 
qualified, the  district  judge,  without 
objection  of  any  of  the  parties,  tried 
another  case  in  another  room  in  the 
courthouse.  In  the  latter  case  on  ap- 
peal, held,  that  objection  comes  too 
late  when  made  by  the  losing  party 
after  the  trial  had  ended.  Such  objec- 
tion does  not  go  to  the  jurisdiction. 
Corsicana  v.  Kerr,  75  Tex.  207,  12  S. 
W.  983. 

"Unless  it  can  be  shown  that  a  party 
is  deprived  of  some  substantial  right 
by  the  fact  that  another  trial  is  being 
conducted  in  the  district  court  of  the 
county  when  his  own  case  is  put  on 
trial,  we  see  no  reason  why  the  two 
trials  may  not  be  proceeded  with  at 
the  same  time.  It  is  not  a  jurisdictional 
question.  There  may  be  involved  a 
question  of  substantial  right.  If  such 
a  question  arises  it  ought  to  be  pre- 
sented at  the  earliest  opportunity.  If 
not  so  presented  it  should  be  treated 
as  waived.  The  defendant  made  an  ap- 
plication for  a  continuance  on  account 
of  the  absence  of  Stephen  Smith  and 
three  other  witnesses."  Corsicana  v, 
Kerr,  75  Tex.  207,  12  S.  W.  982. 

3.  Second  Trial  at  Same  Term. 

No  objection  to  a  second  trial  at 
the  same  term  can  be  considered  on 
appeal  where  no  application  for  con- 
tinuance was  made  at  the  trial.  Texas, 
etc.,  R.  Co.  V,  Garcia,  62  Tex.  285,  289. 

4.  Placing  Party  to  Suit  under  Rule. 

See,  generally,  the  titles  TRIAL; 
WITNESSES. 

A  party  can  not  on  writ  of  error 
complain  of  the  trial  court's  action  in 
placing  him  under  the  rule,  thereby 
preventing  him  from  being  present 
during  the  trial,  where  he  did  not  ex- 
cept at  the  time  and  save  his  exception 
by  a  proper  bill.  Bonneville  v.  Dum 
(Civ.  App.),  103  S.  W.  431. 

5.  Exception   to   Action   of   Court   in 

Granting  a  Severance. 
Where,  in  trespass  to  try  title,  de- 
fendants* vendor  was  vouched  in  as  a 
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warrantor,  and  was  granted  a  sever- 
ance, the  court,  in  the  absence  of  an 
exception  to  the  granting  of  the  sev- 
erance can  not  say  it  was  reversible 
error  to  overrule  a  motion  to  set  aside 
the  severance.  Logan  v,  Robertson 
(Civ.  App.),  83  S.  W.  395. 

6.  Order  of  Argument 

See,  generally,  the  title  OPEN  AND 
CLOSE. 

Objections  to  the  order  of  argument 
in  the  court  below  will  not  be  re- 
garded when  urged  for  the  first  time 
on  appeal.  Harris  v,  Musgrove,  59 
Tex.  401. 

The  appellate  court  will  not  notice 
error  in  assigning  order  of  argument 
at  trial,  in  absence  of  complaint  be- 
low. Mutual  Life  Ins.  Co.  v.  Tillman, 
84  Tex.  31,  37,  19  S.  W.  294. 

7.  Conduct  or  Remarks  of  Judge. 

There  can  be  no  reversal  for  re- 
marks of  the  trial  judge  not  excepted 
to.  (Civ.  App.),  Ross  V,  Moskowitz, 
95  S.  W.  86,  affirmed  in  100  Tex.  434, 
100  S.  W.  768. 

Objections  to  improper  remarks  of 
judge  on  admission  of  testimony  must 
be  taken  at  once  to  be  available.  Frei- 
berg V.  Beach,  etc.,  Co.,  63  Tex.  449, 
455. 

Remarks  upon  the  testimony  made 
by  the  trial  judge  during  the  examina- 
tion of  a  witness  should  be  excepted 
to  at  the  time,  so  as  to  give  oppor- 
tunity to  the  court  to  correct  or  rem- 
edy the  injury  done.  Sabine,  etc.,  R. 
Co.  V,  Brousard,  75  Tex.  597,  12  S.  W. 
1126. 

Where  neither  defendant  nor  his 
attorney  knew  that  a  prejudicial  re- 
mark of  the  trial  court  was  heard  by 
the  jury,  and  two  of  the  jurors  made 
affidavit  that  some  of  the  jurors 
heard  the  remark  and  were  prejudiced 
thereby,  the  failure  of  defendant  to 
except  to  the  remark  at  the  time  did 
not  prevent  a  review  of  the  court's 
refusal  to  grant  a  new  trial  on  the 
ground    that    the    remark    was    prej- 


udicial.    Riddle  v.  Riddle  (Civ.  App.),, 
62  S.  W.  970. 

8.  Conduct  or  Remarks  of  CounseL 

See,  generally,  the  title  ARGUMENT 
OF  COUNSEL,  vol.  2,  p.  42. 

a.  Objections. 
(1)  Necessity, 
(a)  General  Rule. 

Remarks  by  counsel  in  argument  be- 
fore jury,  not  plainly  prejudicial  to  op- 
posing party,  will  not  require  reversal 
when  not  objected  to  at  the  time. 
Gulf,  etc.,  R.  Co.  V.  Greenlee,  70  Tex. 
553,  562,  8  S.  W.  129;  Gulf,  etc.,  R.  Co. 
V.  Hockaday,  14  Tex.  Civ.  App.  613, 
620,  37  S.  W.  475,  affirmed  in  93  Tex. 
684,  no  op.;  Jones  v.  Smith,  21  Tex. 
Civ.  App.  440,  52  S.  W  561,  affirmed 
in  93  Tex.  665,  no  op.;  Gulf,  etc.,  R. 
Co.  V.  Bell,  24  Tex.  Civ.  App.  579,  5» 
S.  W.  614,  affirmed  in  94  Tex.  700,  no* 
op.;  Texas  Cent.  R.  Co.  v.  Pledger,  3a 
Tex.  Civ.  App.  248,  81  S.  W.  755; 
Houston,  etc.,  R.  Co.  v.  Rehm,  36  Tex. 
Civ.  App.  553,  82  S.  W.  526;  Missouri, 
etc.,  R.  Co.  V,  Nesbit,  43  Tex.  Civ. 
App.  630,  97  S.  W.  825,  affirmed  in  10^ 
Tex.  588,  no  op.;  Tyler,  etc..  Furniture 
Works  V.  St.  Louis,  etc.,  R.  Co.  (Civ. 
App.),  55  S.  W.  350,  353,  affirmed  in 
93  Tex.  697,  no  op.;  St.  Louis,  etc.,  R. 
Co.  V.  Martin  (Civ.  App.),  87  S.  W. 
387,  affirmed  in  101  Tex.  656,  no  op.; 
Hooks  V,  Pafford  (Civ.  App.),  95  S. 
W.  742;  American,  etc.,  Mortg.  Co.  v. 
Brown  (Civ.  App.),  101  S.  W.  856  (see 
102  Tex.  577,  no  op.);  Galveston,  etc.^ 
R.  Co.  V,  Worth  (Civ.  App.),  107  S.  W. 
958. 

A  ground  of  objection  to  argfument 
of  counsel  which  is  not  raised  on  the 
trial  can  not  be  considered  on  appe.il. 
Galveston,  etc.,  R.  Co.  v.  Worth  (Civ. 
App.),  107  S.  W.  958. 

Where  the  bill  of  exceptions  shows 
that  no  objection  was  made  to  the  re- 
marks of  the  counsel  of  the  success- 
ful party  in  his  argument  to  the  jury, 
the  defeated  party  can  not  on  appear 
complain    of    the    counseKs    conduct. 
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Hooks   V.    Pafford    (Civ.   App.),   95    S. 
\V.    742. 

Impropriety  of  remarks  of  counsel 
can  not  be  urged  for  first  time  on  ap- 
peal. Gulf,  etc.,  R.  Co.  V.  Hockaday, 
14  Tex.  Civ.  App.  613,  620,  37  S.  W. 
475,  affirmed  in  93  Tex.  684,  no  op. 

Error  in  counsel's  argument  to  the 
jury  in  a  civil  trial  can  not  be  urged 
on  appeal,  where  it  appears  the  at- 
torneys on  the  other  side  responded  to ' 
it,  and  that  no  exception  was  raised 
in  the  court  below,  nor  the  court's 
attention  called  to  the  argument  by 
any  objection.  American,  etc.,  Mortg. 
Co.  V.  Brown  (Civ.  App.),  101  S.  W. 
856  (see  102  Tex.  577,  no  op.). 

In  personal  injury  suit  against  a  car- 
rier exceptions  to  arg^ument  of  plaintiff's 
attorney  that  defendant  had  settled 
with  others  injured  in  same  accident 
as  plaintiff,  but  not  showing  that  court's 
attention  was  called  to  it  at  the  time 
or  wherein  such  argument  was  im- 
proper will  not  cause  reversal.  Gulf, 
etc.,  R.  Co.  V.  Brown,  16  Tex.  Civ.  App. 
93,  102,  40  S.  W.  608  (see  93  Tex.  684, 
no  op.). 

Where  abusive  and  threatening  lan- 
guage of  plaintiff  and  counsel  toward 
defendant  and  counsel  was  not  ex- 
cepted to  at  trial,  it  is  not  ground  for 
reversal  where  verdict  is  sustained  by 
evidence.  Jones  v.  Smith,  21  Tex.  Civ. 
App.  440,  442,  52  S.  W.  561,  affirmed 
in  93  Tex.  665,  no  op. 

Repetition  by  counsel  in  his  argfu- 
ment  of  evidence  which  had  been  ex- 
cluded is  not  ground  for  reversal  when 
no  notice  of  it  was  taken  at  the  time. 
Bender  &  Son  v.  Peyton,  4  Tex.  Civ. 
App.  57,  66,  23  S.  W.  222,  affirmed  in 
93  Tex.  635,  no  op. 

Where  no  exception  was  taken  to 
the  argument  of  counsel  in  support  of 
the  credibility  of  a  witness  at  the  time, 
though  it  was  called  to  the  attention 
of  the  court  after  the  argument  had 
been  concluded,  the  objection  will  not 
be  considered  on  appeal.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v,  Nesbit,  43 
Tex.  Civ.  App.  630,  97  S.  W.  825. 


(b)  Exceptions  to  Rule. 

Remarks  of  counsel  outside  the  rec- 
ord, which  are  clearly  prejudicial  to 
the  rights  of  the  opposite  party  and  in- 
tentionally made  for  the  purpose  of 
influencing  the  jury,  are  ground  for 
setting  aside  a  verdict,  although  the 
remarks  were  not  excepted  to  at  the 
time  they  were  made.  Houston,  etc., 
R.  Co.  V,  Rehm,  36  Tex.  Civ.  App.  553, 
82   S.   W.    526. 

"It  seems  to  have  been  generally 
held  that  where  the  language  com- 
plained of  is  improper  only  because 
not  strictly  confined  to  the  evidence, 
it  must  be  excepted  to  at  the  time  it 
was  used,  otherwise  it  will  not  be  a 
ground  for  setting  aside  the  verdict; 
but  we  think  it  well  settled  that  when 
counsel  in  their  address  to  the  jury 
intentionally  go  outside  of  the  record 
and  indulge  in  remarks  that  are  clearly 
prejudicial  to  the  rights  of  the  oppos- 
ing side  and  must  have  been  made  for 
the  purpose  of  influencing  the  jury, 
such  conduct  not  only  authorizes  but 
requires  the  trial  court  to  set  aside 
the  verdict  of  the  jury,  notwithstand- 
ing the  remarks  were  not  objected  to 
at  the  time  they  were  made.  We 
think  the  remarks  of  counsel  set  out 
in  the  assignment  are  of  the  charac* 
ter  referred  to  by  Judge  Gaines  in 
Gulf  C.  &  S.  F.  Ry.  Co.  v.  Greenlee 
as  being  *so  plainly  prejudicial  to  de- 
fendant as  to  demand  that  the  ver% 
diet  be  set  aside.'  Willis  &  Bros,  v, 
McNeill,  57  Tex.  465;  Prather  v.  Mc- 
Clelland (Civ.  App.),  26  S.  W.  657; 
T.  &  St.  Louis  R.  Co.  v.  Jarrell,  60 
Tex.  267;  Gulf,  etc.,  R.  Co.  v.  Green- 
lee, 70  Tex.  553,  8  S.  W.  129;  Willis  v. 
Lowry,  66  Tex.  540,  2  S.  W.  449." 
Houston,  etc.,  R,  Co.  v.  Rehm,  36  Tex. 
Civ.  App.  553,  555,  82  S.  W.  526. 

Argument  of  counsel  will  be  re- 
viewed on  appeal  though  no  exception 
was  taken  thereto,  where  the  trial 
court  had  established  a  rule  that  he 
would  not  sustain  an  objection  to  im- 
proper argument,  and  would  not  in- 
struct the  jury  to  disregard  an  argu- 
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ment.  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Washington,  42  Tex.  Civ.  App.  380, 
92    S.    W.    1054. 

(2)  Time,  Manner  and  Sufficiencsr. 

Exceptions  to  remarks  of  counsel 
in  argument  should  be  taken  at  the 
time.  Gulf,  etc.,  R.  Co.  v.  Hockaday, 
14  Tex.  Civ.  App.  613,  37  S.  W.  475, 
affirmed  in  93  Tex.  684,  no  op. 

Where  language  used  by  an  attor- 
ney for  plaintiff  in  his  closing  argu- 
ment to  the  jury  was  not  called  to 
the  attention  of  the  court  nor  ob- 
jected to  by  the  defendant  until  after 
the  case  had  been  decided  by  the 
jury,  such  an  objection  comes  too  late. 
St.  Louis,  etc.,  R.  Co.  v.  Martin  (Civ. 
App.),  87  S.  W.  387,  affirmed  in  101 
Tex.  656,  no  op.  See,  also.  Gulf,  etc., 
R.  Co.  V.  Brown,  16  Tex.  Civ.  App. 
93,  40  S.  W.  608  (see  93  Tex.  684,  no 
op.);  Tyler,  etc..  Furniture  Works  v. 
St.  Louis,  etc.,  R.  Co.  (Civ.  App.),  55 
S.  W.  350,  353,  affirmed  in  93  Tex. 
697,  no  op. 

An  objection  to  improper  argument 
is  sufficient,  if  addressed  to  the  court, 
though  counsel  is  not  interrupted  or 
notified  at  the  time.  Texas  Cent.  R. 
Co.  V,  Pledger,  36  Tex.  Civ.  App.  248, 
81  S.  W.  755. 

"It  was  not  necessary  for  defend- 
ant's counsel  to  interrupt  the  argu- 
ment. Timely  objection  was  made  to 
the  presiding  judge  and  exception 
taken  to  his  ruling  thereon.  This  con- 
stituted sufficient  diligence.  In  Gulf, 
etc.,  R.  Co.  V.  Hockaday,  14  Tex.  Civ. 
App.  613,  620,  37  S.  W.  475,  relied  on 
by  appellee,  the  objection  to  the  argu- 
ment was  not  made  during  the  trial, 
and  was  first  presented  in  the  motion 
for  new  trial."  Texas  Cent.  R.  Co.  v. 
Pledger,  36  Tex.  Civ.  App.  248,  249, 
81  S.  W.  755. 

In  order  that  the  court  may  review 
the  trial  court's  ruling  as  to  improper 
argument,  it  is  not  necessary  that  ap- 
pellant should  have  requested  a  charge 
to  the  jury  to  disregard  the  argument. 
Western   Union  Tel.  Co.  v.   Perry,  95 


Tex.  645,  69  S.  W.  131;  Western  Union 
Tel.  Co.  V.  Perry,  30  Tex.  Civ.  App. 
243,  70  S.  W.  439. 

In  an  action  against  a  railroad  com- 
pany for  death  of  plaintiff's  intestate, 
counsel  for  plaintiff  stated  to  the  jury 
that  it  was  his  judgment,  from  the  evi- 
dence, that  the  widow  should  receive 
$10,000,  and  each  of  two  children 
$5,000;  and  the  jury's  verdict  corre- 
sponded with  those  amounts.  Held, 
that  aji  exception  to  such  statement  on 
the  ground  that  it  was  the  province  of 
the  jury  to  determine  the  amount  of 
damages  did  not  preserve  for  review 
on  a  bill  of  exceptions  the  question 
as  to  whether  the  statements  preju- 
diced the  jury.  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Miller  (Civ.  App.),  57  S. 
W.  702. 

b.  Exception  to  Court's  Ruling  on  Re- 
marks of  CounseL 

Under  Sayles'  Ann.  Civ.  St.  1897, 
art.  1360  providing  that  whenever 
either  party  is  dissatisfied  with  any  rul- 
ing he  may  except  thereto  at  the  time, 
and  at  his  request  time  shall  be  given 
to  embody  the  same  in  a  written  bill, 
a  failure  to  except  to  the  court's  rul- 
ing on  improper  remarks  of  opposing 
counsel  precludes  a  review  of  its  ac- 
tion. International  &  G.  N.  R.  Co.  v, 
Mercer  (Civ.  App.),  78  S.  W.  562. 
9.  Conduct  of  Parties. 

That  plaintiff,  suing  for  the  death 
of  her  husband  constantly  wept  in  the 
sight  and  hearing  of  the  jury  is  not 
available,  if  at  all,  as  a  ground  of  re- 
versal, unless  the  same  was  in  some 
way  excepted  to.  Warren,  C.  &  P.  Ry. 
Co.  V.  Shine  (Civ.  App.),  105  S.  W. 
518. 

Abusive  and  threatening  language 
by  plaintiff  while  on  the  witness  stand 
towards  the  defendant  and  his  attor- 
neys, with  like  conduct  of  his  counsel 
in  the  argument  of  the  case,  however 
reprehensible,  will  not  of  itself  war- 
lant  a  reversal  where  no  objections  on 
thjs  account  were  made  at  the  time, 
and    the    evidence    fully    sustains    the 
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verdict  and  judgment.    Jones  v.  Smith, 
21   Tex,   Civ.  App.  440,   52   S.  W.  ii61, 
affirmed  in  93  Tex.  665,  no  op. 
10.  Conduct  of  Jury. 

Where  plaintifFs  counsel  knew  of 
misconduct  on  the  part  of  the  jury  at 
least  an  hour  before  a  verdict  was  re- 
turned, but  failed  to  call  it  to  the  at- 
tention of  the  trial  judge  or  the 
opposing  counsel  until  it  was  alleged 
as  a  ground  for  new  trial  after  verdict 
for  defendant,  the  misconduct  was 
waived.  Olivares  v.  San  Antonio,  etc., 
R.  Co..  37  Tex.  Civ.  App.  278,  84  S. 
W,  248. 

In  a  suit  against  a  railway  for  killing 
plaintifFs  child,  plaintiff  is  in  no  posi- 
tion to  complain  of  the  action  of  the 
jury  in  visiting  the  railway  track  at  a 
point  somewhat  similar  to  that  where 
the  accident  occurred  and  making  ob- 
servations and  measurements,  where  he 
knew  of  such  action  at  the  time  but 
failed  to  object  and  took  his  chances 
on  a  verdict  in  his  favor.  Olivares  v, 
San  Antonio,  etc..  R.  Co.,  37  Tex.  Civ. 
App.  278,  84  S.  W.  248. 

That  exhibits  of  copies  of  "account 
sales"  detached  from  a  deposition,  were 
by  jury  taken  into  jury  room,  is  not 
ground    for    reversal,    where    no    ob- 
jection was  taken  at  the  time  and  facts 
therein    were    conclusively    shown    by 
other    evidence.     Texas,    etc.,    R.    Co. 
V.    Robertson    (Civ.    App.),    35    S.   W. 
505,  affirmed  in  93  Tex.  675,  no  op. 
K.  EVIDENCE. 
1.  Admission  of  Evidence, 
a.  Objections. 
(1)   Necessity. 

<a)    General    Rule    Stated    and    Con- 
strued. 
Role  Stated— It  is  a  well-established 
general  rule  that  objections  to  the  ad- 
missibility of  evidence  will  not  be  en- 
tertained for  the  first  time  on  appeal. 
Edwards   v.  People,   Dallam  359,   360; 
Burton  v.  Anderson,  1  Tex.  93;  Under- 
wood V.  Parrott,  2  Tex.  168,  172;  Watts 
V.  Johnson,  4  Tex.  311,  318;  Howard  v. 
North,    5    Tex.    290,    307;    Wright    v, 
7   Tex— 3 


Wright,  6  Tex.  3,  24;  Able  v.  Lee,  6 
Tex.    427,    432;    Fowler    v,    Stonum,    6 
Tex.  60,  74;  Herndon  v.  Casiano,  7  Tex. 
322,   333;    Coles   v.   Perry,   7   Tex.   109, 
143;  Davenport  v.  Lackie,  8  Tex.  351; 
Leach  v.  Millard.  9  Tex.  551;   Hubert 
V.  Bartlett  (note  21),  9  Tex.  97,  102;  Mc- 
Coy V.  Jones,  9  Tex.  363;  Beardsley  v. 
Hall,  9  Tex,  119,  122;  Robson  v.  Watts, 
11  Tex.  764;  Stramler  v,  Coe,  15  Tex. 
211;    Chapman   v.   Allen,   15   Tex.   278, 
283;    Hamilton   v.    Rice,    15    Tex.   382, 
385;  Stone  v.  Brown,  16  Tex.  425,  427; 
Rector  v.  Hudson,  20  Tex.  234;  Nalle 
V,    Gates,    20   Tex.    315;    McNeally   v. 
Stroud,  22  Tex.  229;  Hill  v.  Baylor,  23 
Tex.   261;    Tucker  v.  Willis,   24   Tex. 
247;    Bird   v.   Pace,   26   Tex.  487;    Bo- 
hanan  v.  Hans,  26  Tex.  445;  Sheegog  v, 
James,  26  Tex.  501;  Garner  v.  Cutler, 
28  Tex.   175;  Spurlock  v.  Sullivan,  36 
Tex.  511;  Collins  v.  Cook,  40  Tex.  238; 
Ragsdale  v.  Robinson,  48  Tex.  379,  39^; 
Johns  V,  Northcutt,  49  Tex.  444;  Pied- 
mont,  etc..    Life   Ins.   Co.   v.   Ray,    50 
Tex.  511;  Mullins  v.  Thompson,  51  Tex. 
7;    Pool  V.  Wedemeyer,    56   Tex.   287, 
300;  Waters  v.  Spofford,  58  Tex.  115; 
Long  V.  Garnett,  59  Tex.  229,  231;  Wil- 
lis  V,    Donac,    61    Tex.   588;    Sharp   v. 
Schmidt,    62   Tex.   263;    Houston,    etc., 
R.  Co.  V.  Adams,  63  Tex.  206;  Matlock 
V.  Glover,  63  Tex.  231;  St.  Paul,  etc., 
Ins.    Co.    V.  McGregor,    63    Tex.    399; 
Ford  V.  Cowan,  64  Tex.  129;  Cook  v, 
Halsell,  65  Tex.  1,  6;  Cannon  r.  Can- 
non, 66  Tex.  682,  685,  3  S.  W.  36;  Still 
V.  Focke,  66  Tex.  715,  717,  2  S.  W.  59; 
Watson  If.  Blymer  Mfg.  Co.,  66  Tex. 
558,  2  S.   W.  353;   Ft.  Worth,   etc.,   R. 
Co.  V.  Hogsett,  67  Tex.  685,  4  S.  W. 
365;    Brown   v.   Lessing,   70   Tex.   644, 
546,  7  S.  W.  783;  Tevis  v.  Armstrong, 
71   Tex.  59,   9   S.  W.   134;   McLane  v. 
Paschal,  74  Tex.  20,  11  S.  W.  837;  Col- 
lins r.  Panhandle  Nat.  Bank,  75  Tex. 
254,  11  S.  W.  1053;  First  Nat.  Bank  v. 
Pennington,  75  Tex.  272,  12  S.  W.  1114; 
Ellis  V,  Garvey,  76  Tex.  371,  372,  13  S. 
W.  320;  Kimmarle  v.  Houston,  etc.,  R. 
Co.,   76   Tex.   686,   687,   12   S.   W.   698; 
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Shornick  v.  Bennett,  77  Tex.  244,  13  S. 
W.  982;  Maverick  v,  Maury,  79  Tex. 
435,  15  S.  W.  686;  Log  v.  Mad- 
dock,  81  Tex.  212,  16  S.  W.  877; 
Waller  v,  Leonard,  89  Tex.  507, 
35  S.  W.  1045;  Wheeler  v.  Tyler, 
etc.,  R,  Co.,  91  Tex.  356,  43  S.  W.  876, 
affirming  41  S.  W.  517;  Galveston,  etc., 
R.  Co.  z/.  Jackson,  93  Tex.  262,  266,  54 
S.  W.  1023,  affirming  53  S.  W.  81; 
Boyd  V,  St.  Louis,  etc.,  R,  Co.,  101 
Tex.  411,  108  S.  W.  813;  Russell  v. 
Nail,  2  Tex.  Civ.  App.  60,  63,  20  S.  W. 
1006,  23  S.  W.  901;  Gregory  v.  South- 
ern Pac.  R.  Co.,  2  Tex.  Civ.  App.  279, 
280,  21  S.  W.  417;  Saul  v.  Frame,  3 
Tex.  Civ.  App.  596,  22  S.  W.  984; 
Texas,  etc.,  R.  Co.  v,  Barron,  4  Tex. 
Civ,  App.  546,  549,  23  S.  W.  537; 
Wichita  Valley,  etc.,  Co.  v,  Hobbs,  5 
Tex.  Civ.  App.  34,  35,  23  S.  W.  923; 
Harrison  v,  Hawley,  7  Tex.  Civ.  App. 
308,  26  S.  W.  765;  Johnson  v.  Lyford, 
9  Tex.  Civ.  App.  85,  29  S.  W.  57;  Houx 
V,  Blum,  9  Tex.  Civ.  App.  588,  591,  29 
S.  W.  1135;  Burgher  v,  Henderson,  9 
Tex.  Civ.  App.  521,  526,  29  S.  W.  522; 
Kean  v,  Zundelowitz,  9  Tex.  Civ.  App. 
350,  29  S.  W.  930,  affirmed  in  93  Tex. 
665,  no  op.;  Gill  r.  Bickel,  10  Tex.  Civ. 
App.  67,  76,  30  S.  W.  919,  affirmed  in 
93  Tex.  640,  no  op.;  Bonnell  v.  Prince, 
11  Tex.  Civ.  App.  399,  403,  32  S.  W. 
855,  affirmed  in  89  Tex.  104;  Henderson 
V.  Albright,  12  Tex.  Civ.  App.  368,  370, 
34  S.  W.  992  (see  93  Tex.  731,  no  op.); 
Missouri,  etc.,  R.  Co.  v.  Edling,  18 
Tex.  Civ.  App.  171,  45  S.  W.  406,  af- 
firmed in  93  Tex.  734,  no  op.;  Traylor 
V.  State,  19  Tex.  Civ.  App.  86,  46  S.  W. 
81,  affirmed  in  93  Tex.  722,  no  op.; 
Phillips  r.  Texas  Loan  Co.,  26  Tex. 
Civ.  App.  505,  63  S.  W.  1080,  affirmed 
in  95  Tex.  684,  no  op.;  Ft.  Worth,  etc., 
R.  Co.  V,  Wright,  27  Tex.  Civ.  App. 
198,  64  S.  W.  1001;  Barrett  v.  Spence, 
28  Tex.  Civ.  App.  344,  67  S.  W.  921, 
affirmed  in  95  Tex.  674,  no  op.;  Pull- 
man, etc.,  Co.  V.  •Arents,  28  Tex.  Civ. 
App.  71,  66  S.  W.  329;  Boston  v,  Mc- 
Menamy,  29  Tex.  Civ.  App,  272,  68  S. 


W.  201;  Myers  v,  Menifee  &  Co.,  30 
Tex.  Civ.  App.  28,  68  S.  W.  540;  Shan- 
non V.  Marchbanks,  35  Tex.  Civ.  App. 
615,  80  S.  W.  860,  affirmed  in  98  Tex. 
632,  no  op.;  Chicago,  etc.,  R.  Co.  v. 
Carroll,  36  Tex.  Civ.  App.  359,  81  S. 
W.  1020,  affirmed  in  98  Tex.  611,  no 
op.;  Houston  v,  Stewart,  40  Tex.  Civ. 
App.  499,  90  S.  W.  49;  Missouri,  etc., 
R.  Co.  V.  Russell,  40  Tex.  Civ,  App. 
114,  88  S.  W.  379,  affirmed  in  101  Tex. 
649,  no  op.;  Kane  v,  Sholars,  41  Tex. 
Civ.  App.  154,  90  S.  W.  937;  Jones  v. 
Neal,  44  Tex.  Civ.  App.  412,  98  S.  W. 
417,  affirmed  in  102  Tex.  582,  no  op.; 
McDonald  v.  McCrabb,  47  Tex.  Civ. 
App.  259,  105  S.  W.  238;  Industrial 
Lumber  Co.  v,  Bivens,  47  Tex.  Civ. 
App.  396,  105  S.  W.  831,  affirmed,  no 
op.;  El  Paso,  etc.,  R.  Co.  v.  Smith,  50 
Tex.  Civ.  App.  10,  108  S.  W.  988;  Mc 
Fadden  v.  Prater  (Sup.),  3  S.  W.  306; 
Ballew  V.  Casey  (Sup.),  9  S.  W.  189; 
Galveston,  etc.,  R.  Co.  v.  Herring  (Civ. 
App.),  24  S.  W.  939,  941;  Galveston, 
etc.,  R.  Co.  V.  McMonigal  (Civ.  App.), 
25  S.  W.  341;  Busk  v,  Mangham  (Civ. 
App.),  27  S.  W.  893;  Frankel  v.  Cad- 
don  (Civ.  App.),  40  S.  W.  638;  Pope 
V.  Riggs  (Civ.  App.),  43  S.  W.  306; 
Focke  V,  Garcia  (Civ.  App.),  48  S.  W. 
755;  Clifton  v,  Hewitt  (Civ.  App.),  56 
S.  W.  131;  Schoch  v.  San  Antonio 
(Civ.  App.),  57  S.  W.  893;  Bryan  Cot- 
ton-Seed Oil  Mill  V,  Fuller  (Civ. 
App.),  57  S.  W.  924;  Dyer  v.  Pierce 
(Civ.  App.),  60  S.  W.  441;  White  v. 
Pyron  (Civ.  App.),  62  S.  W.  82,  af- 
firmed in  94  Tex.  698,  no  op.;  Brin  v^ 
McGregor  (Civ.  App.),  64  S.  W.  78; 
St.  Louis,  etc.,  R.  Co.  v.  Hughes  (Civ. 
App.),  73  S.  W.  976;  Altgelt  v.  Alamo 
Nat.  Bank  (Civ.  App.),  79  S.  W.  582, 
reversed  in  98  Tex.  252;  Texas,  etc.,  R. 
Co.  V.  Birdwell  (Civ.  App.),  86  S.  W. 
1067;  St.  Louis,  etc.,  R.  Co.  v,  Foster 
(Civ.  App.),  89  S.  W.  450;  Mullen  v, 
Galveston,  etc.,  R.  Co.  (Civ.  App.),  92 
S.  W.  1000,  affirmed  in  101  Tex.  650, 
no  op.;  Western  Union  Tel.  Co.  v. 
Simmons    (Civ.    App.),   93    S.   W.    686, 
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affirmed  in  101  Tex.  666,  no  op.;  El 
Paso,  etc.,  R.  Co.  v.  Darr  (Civ.  App.), 
93  S.  W.  166,  affirmed  in  101  Tex.  635, 
no  op.;  Mings  v.  Griggsby,  etc.,  Co. 
(Civ.  App.),  106  S.  W.  192;  Compagnie, 
etc.  r.  Victoria,  etc.,  Co.  (Civ.  App.), 
107  S.  W.  651;  Dunn  v,  Taylor  (Civ. 
App.),  107  S.  W.  952;  Wabash  R.  Co. 
r.  Newton  (Civ.  App.),  110  S.  W.  992; 
Barnes  v.  Downes,  2  App.  Civ.  Cases, 
§  524;  Porter  v.  Heath,  2  App.  Civ. 
Cases,  §  124;  Miller  v.  Wybrants,  2 
Posey  409;  Black  v.  State,  1  Tex.  Cr. 
App.  368;  Alderson  v.  State,  2  Tex.  Cr. 
App.  10;  Blake  v.  State,  3  Tex.  Cr. 
App.  581;  Foster  v.  State,  4  Tex.  Cr. 
App.  246;  Walker  v.  State,  7  Tex.  Cr. 
App.  245;  Mills  v.  State,  4  Tex.  Cr. 
App.  263;  Roberts  v.  State,  5  Tex. 
Cr.  App.  141;  Serron  v.  State,  31  Tex. 
Cr.  App.  186,  20  S.  W.  399,  716. 

The  rule  seems  to  be  established 
that  on  appeal  only  such  objections  to 
testimony  as  have  been  made  and 
acted  on  in  the  court  below  will  be 
considered.  Ft.  Worth,  etc.,  R.  Co.  v, 
Wright,  27  Tex.  Civ.  App.  198,  201,  64 
S.  W.  1001;  Ellis  V,  Garvey,  76  Tex. 
371,  13  S.  W.  320;  Kimmarle  v,  Hous- 
ton, etc.,  R.  Co.,  76  Tex.  686,  12  S.  W. 
698;  Tevis  r.  Armstrong,  71  Tex.  59,  9 
S.  W.  134;  Schoch  v.  San  Antonio  (Civ. 
App.),  57  S.  W.  893,  and  cases  therein 
cited. 

Objections  to  evidence  which  were 
not  made  in  the  trial  court  will  be  con- 
sidered as  waived.  Hill  v.  Baylor,  23 
Tex.  261;  Bohanan  v.  Hans,  26  Tex. 
445;  Johns  v,  Northcutt,  49  Tex.  444; 
Pool  V.  Wedemeyer,  56  Tex.  287,  300. 

Objection  to  admission  of  incompe- 
tent evidence  can  not  be  first  raised  in 
the  supreme  court.  St.  Paul,  etc.,  Ins. 
Co.  V.   McGregor,  63  Tex.  399,  403. 

The  fact  that  original  instrument  is 
brought  up  with  the  record  does  not 
warrant  objections  to  it  in  appellate 
court,  where  none  were  made  below, 
even  though  it  is  manifested  from  the 
instrument  that  the  objections  exist. 
Ragsdale  v.  Robinson,  48  Tex.  379,  395. 


Objections  not  urged  below  will  not 
be  considered  on  appeal  though 
grounds  therefor  may  appear  from 
statement  of  facts.  Stone  v.  Brown, 
16  Tex.  425,  427. 

It  must  appear  by  the  transcript  that 
objections  to  testimony  were  taken  in 
the  court  below,  or  they  will  not  be 
considered  by  the  supreme  court. 
Spurlock  V.  Sullivan,  36  Tex.  511. 

When,  on  appeal,  an  assignment  of 
error  is  predicated  upon  the  admission 
of  testimony,  only  such  objections  as 
were  presented  in  the  trial  court  and 
stated  in  the  bill  of  exceptions  will  be 
considered.  Austin  v,  Forbis  (Civ. 
App.),  86  S.  W.  29,  31;  Texas  &  P.  R. 
Co.  V,  Birdwell  (Civ.  App.),  86  S.  W. 
1067,  1068;  Missouri,  etc.,  R.  Co.  v. 
Russell,  40  Tex.  Civ.  App.  114,  88  S. 
W.  379,  affirmed  in  101  Tex.  649,  no 
op.;  Phillips  v,  Texas  Loan  Co.,  26 
Tex.  Civ.  App.  505,  63  S.  W.  1080,  af- 
firmed in  95  Tex.  684,  no  op. 

If  there  be  no  exception  in  the  rec- 
ord to  the  admissibility  of  the  testi- 
mony used  on  the  trial,  it  will  be  pre- 
sumed, by  the  appellate  court,  after 
verdict,  that  proper  proof  was  made, 
or  that  its  admissibility  was  waived. 
Burton  v,  Anderson,  1  Tex.  93. 

Rule  Applicable  Though  Trial  by 
Court  without  Jury. — The  fact  that  a 
cause  is  tried  without  a  jury  does  not 
vary  the  rule  that  error  in  admitting 
improper  evidence  will  not  be  re- 
viewed unless  'an  exception  is  taken 
thereto.  Dyer  v.  Pierce  (Civ.  App.), 
60  S.  W.  441. 

Objections  to  evidence,  made  for  the 
first  time  in  the  appellate  court,  will 
not  be  considered,  thbugh  the  trial  be- 
low was  without  a  jury.  Myers  v, 
Menifee  &  Co.,  30  T«x.  Civ.  App.  28, 
68  S.  W.  540. 

(b)    Applications  of  Rule. 

Failure  to  Lay  Foundation  for  Ad- 
mission.— Objection  that  proper  foun- 
dation was  not  laid  for  admission  of 
declaration  to  impeach  witness*  testi- 
mony, must  be  made  at  the  time  to  be 
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available  on  appeal.  Galveston,  etc., 
R.  Co.  V.  Jackson,  93  Tex.  262,  266,  54 
S.  W.  1023,  affirming  53  S.  W.  81. 

Admission  of  Secondary  Evidence. 
—See,  generally,  the  title  BEST  AND 
SECONDARY  EVIDENCE,  vol.  2,  p. 
796. 

If  a  party  permits  secondary  evi- 
dence to  be  introduced  upon  the  trial 
without  objection,  he  can  not  make 
the  objection  for  the  first  time  upon 
appeal.  Underv^ood  v,  Parrott,  2  Tex. 
168,  172;  Caiter  v,  Eames,  44  Tex.  544; 
Long  t.  Garnett,  59  Tex.  229,  231; 
Matlock  V,  Glover,  63  Tex.  231;  Brown 
V.  Lessing,  70  Tex.  544,  7  S.  W.  783; 
Davis  V.  Bargas,  12  Tex.  CiV.  App.  59, 
33  S.  W.  548;  McCarty  v,  Johnson,  20 
Tex.  Civ.  App.  184,  49  S.  W.  1098; 
Warren  v.  Kohr,  26  Tex.  Civ.  App.  331. 
64  S.  W.  62,  affirmed  in  95  Tex.  689, 
no  op.;  Mensing  Bros,  v,  Cardwell, 
33  Tex.  Civ.  App.  16,  75  S.  W.  347. 

Evidence,  although  not  the  best 
procurable,  will  be  admitted  if  not  ob- 
jected to,  and  should  then  be  con- 
sidered by  court  or  jury  as  though  it 
was  the  best  of  which  the  case  was 
susceptible,  and  a  judgment  rendered 
thereon  will  not  be  disturbed  because 
of  its  admission.  Abee  v.  Bargas,  45 
Tex.  Civ.  App.  243,  100  S.  W.  191. 

Evidence,  when  once  admitted, 
though  not  the  best  evidence  of  which 
the  matter  to  be  proved  is  susceptible, 
yet  if  competent  and  not  objected  to 
at  the  time  will  not  be  afterwards  ex- 
cluded when  the  pleadings  fully  advised 
both  parties  of  the  nature  of  the  evi- 
dence on  which  the  party  must  rely. 
Matlock  V.  Glover,  63  Tex.  231. 

Complaint  can  not  be  made  in  the 
appellate  court  fpr  the  first  time  that 
a  contract  was  proved  by  secondary 
evidence.  Mensing  Bros.  v.  Carwell, 
33  Tex.  Civ.  App.  16,  75  S.  W.  347. 

Objection  to  secondary  evidence  of 
promissory  note  can  not  be  first  made 
on  appeal.  Long  v,  Garnett,  59  Tex. 
229,  231. 

Objection  to    introduction     in     evi- 


dence of  copies  of  account  books  in- 
stead of  originals  can  not  be  first  raised 
on  appeal.  Underwood  v,  Parrott,  2 
Tex.  168,  172. 

Objection  to  land  office  copy  of  title 
should  be  made  at  trial.  Hubert  v. 
Bartlett  (note  21),  9  Tex.  97,  102. 

The  only  objections  made  in  the 
court  below  to  the  admission  in  evi- 
dence of  a  copy  of  a  lost  mortgage  be- 
ing that  no  affidavit  of  loss  had  been 
made  and  no  copy  of  the  mortgage 
filed  three  days  before  trial,  the  court 
will  not  consider  an  objection,  urged 
first  on  appeal,  that  the  loss  of  the 
mortgage  was  not  alleged.  Watson  v, 
Blymer  Mfg.  Co.,  66  Tex.  558,  2  S.  W. 
353. 

In  an  action  to  try  title  to  property 
levied  on  in  the  hands  of  the  claimants 
as  belonging  to  the  debtor,  where  de- 
fendants claimed  under  a  prior  sale 
from  the  debtor,  which  appeared  to 
have  been  evidenced  by  a  writing, 
which  was  neither  produced  nor  ac- 
counted for,  but  secondary  evidence 
was  introduced  without  objection,  an 
instruction  based  on  the  necessity  of 
proof  of  such  sale,  by  production  of 
the  written  instrument,  was  properly 
refused.  Brown  v,  Lessing,  70  Tex. 
544,  7  S.  W.  783. 

A  requested  instruction  that  the  jury 
should  disregard  the  evidence  of  plain- 
tiff's bookkeeper,  because  the  books 
from  which  he  testified  were  made  up 
from  the  books  of  another  person,  and 
those  books  were  not  produced,  was 
properly  refused  where  the  objection 
was  not  made  at  the  time  that  the 
bookkeeper  was  being  examined, 
when  the  objection  could  have  been 
obviated,  especially  where  the  books  of 
such  absent  person  were  not  in  plain- 
tiffs control.  Maverick  v.  Maury,  79 
Tex.  435,  15  S.  W.  686. 

Where  testimony  is  introduced  by 
defendants,  without  objection  from 
plaintiff,  to  show  the  execution,  loss, 
and  contents  of  a  certain  bond,  plain- 
tiff can  not  afterwards  complain  of  the 
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refusal  of  the  court  to  charge  that  the 
search  made  for  the  supposed  bond 
was  not  in  law  sufficient,  and  that  the 
jury  should  disregard  all  evidence  re- 
lating to  it.  Robertson  v.  Coates,  1 
Tex.  Civ.  App.  664,  20  S.  W.  875. 

A  witness  in  his  testimony  recited 
entries  from  Morgan's  land  book,  a 
book  in  which  Morgan  kept  an  inven- 
tory of  all  lands  owned  by  him;  and 
objection  being  made  that  the  book 
itself  was  the  best  evidence,  it  was 
produced,  and  its  entries  read  in  evi- 
dence, without  objection,  to  show  that 
during  his  lifetime  Morgan  claimed  to 
be  the  owner  of  the  land  in  contro- 
versy. Objection  being  now  made  that 
the  book  was  not  admissible  evidence 
for  that  purpose,  it  is  held,  that  it  is 
too  late  to  make  the  objection,  it  not 
having  been  made  below.  Johnson  v, 
Lyford,  9  Tex.  Civ.  App.  85,  29  S. 
W.  57. 

Testimony  of  an  attorney  who  ob- 
tained a  judgment  in  justice  court  that 
he  issued  an  execution  thereon  is  suffi- 
cient to  support  a  finding  that  execu- 
tion was  issued,  in  the  absence  of  an 
objection  that  it  was  not  the  best  evi- 
dence. Warren  v,  Kohr,  64  S.  W.  62, 
26  Tex-  Civ.  App.  331. 

An  objection  to  a  certified  copy  of 
the  record  of  a  deed  as  evidence,  that 
the  original  deed  was  not  accounted 
for  and  no  notice  was  given  of  the 
intent  to  use  copies,  is  untenable  in  the 
appellate  court,  where  no  such  objec- 
tion was  made  at  the  trial.  Moody  v, 
Ogden,  31  Tex.  Civ.  App.  395,  72  S. 
W.  253,  affirmed  in  97  Tex.  642,  no  op. 

A  certificate  of  a  county  clerk,  at- 
tached to  an  abstract  of  judgment, 
which  recited  that  it  was  duly  recorded 
in  his  office  at  a  specified  time  and  en- 
tered on  the  judgment  index,  admitted 
in  evidence  without  objection,  though 
it  showed  on  its  face  that  better  evi- 
dence was  obtainable,  must  be  weighed 
as  though  it  was  the  best  evidence,  and 
a  judgment  rendered  for  or  against  it 
as  its  sufficiency  might  determine  was 


proper.  Abee  v,  Bargas,  45  Tex.  Civ. 
App.  243,  100  S.  W.  191. 

Where  a  will  is  introduced  in  evi- 
dence by  the  devisee,  she  can  not  ob- 
ject that  it  is  not  the  best  evidence  of 
the  adoption  of  a  child.  White  v.  Hol- 
man,  60  S.  W.  437,  25  Tex.  Civ.  App. 
152. 

Ah  objection  to  the  admission  of  a 
certified  copy  of  a  deed  only  calls  in 
question  its  admissibility  in  the  first 
instance,  and  does  not  bring  up  for 
review  the  sufficiency  of  the  evidence 
to  authorize  its  consideration  as  a  copy 
after  its  admission.  Folts  v,  Fergfu- 
son  (Civ.  App.),  24  S.  W.  657. 

Admission  of  Parol  Evidence. — Ob- 
jections to  the  admission  of  parol  evi- 
dence can  not  be  raised  for  the  first 
time  on  appeal.  Alley  v.  Bailey  (Civ. 
App.).  47  S.  W.  821;  Levy  v.  Maddox, 
81  Tex.  210,  16  S.  W.  877. 

Where  parol  testimony  to  a  sale  of 
land  was  given  without  objection  and 
is  undisputed  the  court  on  appeal  will 
consider  the  sale  as  proved.  Ballard 
r.  Carmichael,  83  Tex.  355,  18  S.  W. 
734. 

When  rights  involved  in  a  sale  are 
fixed  by  written  contract  between  the 
parties  which  is  not  produced  on  the 
trial,  and  the  sale  is  proved  by  parol 
without  objection,  the  failure  to  pro- 
duce the  written  contract  of  sale  be- 
comes immaterial.  J.  S.  Brown  &  Co. 
V.  Lessing,  Solomon  &  Rosenthal,  70 
Tex.  544,  7  S.  W.  783. 

A  party  can  not  complain  on  appeal 
that  a  written  contract  was  proved  by 
parol  evidence  where  no  objection  to 
such  evidence  was  made  below.  Mens- 
ing  Bios.  V,  Caldwell,  33  Tex.  Civ. 
App.   16,  75   S.  W.   347. 

Where  adverse  title  was  proved  by 
parol  without  objection  in  the  lower 
court,  judgment  will  be  affirmed. 
Johnson  v.   Nash,  15  Tex.  419,  421. 

Admission  of  oral  evidence  of  pay- 
ments, although  better  evidence  was 
available,  is  not  reversible  error  where 
objections   were    not   made    at     time. 
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Matlock  V.  Glover,  63  Tex.  231, 
235. 

Record  book  containing  the  entry, 
or  a  certified  copy  thereof,  is  the  best 
evidence  of  the  recordation  of  a  chat- 
tel mortgage,  but  objection  to  proof 
thereof  by  parol  can  not  be  first  made 
on  appeal.  Cook  v,  Halsell,  65  Tex. 
1,  6. 

If  no  objection  is  made  to  parol  evi- 
dence of  an  agreement,  its  admissi- 
bility is  acquiesced  in,  and  such  evi- 
dence may  be  considered  to  prove  the 
agreement.  Hunt  v.  Siemers,  53  S.  W. 
387,  22  Tex.   Civ.  App.   94. 

It  is  not  error  to  refuse  to  exclude 
oral  testimony  of  the  contents  of  let- 
ters, where  no  objection  was  made 
when  the  evidence  was  introduced. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Bryan 
(Civ.  App.),  37  S.  W.  234. 

In  an  action  for  the  price  of  cotton 
seed  sold  and  delivered,  defendant 
pleaded  that  the  vendor  agreed  to  de- 
liver cotton  seed  that  was  sound,  mer- 
chantable, and  suitable  for  the  manu- 
facture of  prime  cotton-seed  oil,  but 
that  the  seed  delivered  was  unsound 
and  damaged,  and  unfit  for  the  use 
named;  and  evidence  was  introduced, 
without  objections,  showing  that, 
while  the  contract  was  silent  as  to  the 
character  of  the  seed  to  be  furnished, 
both  parties  understood  that  the  seed 
was  to  be  merchantable  and  suitable 
for  the  manufacture  of  cotton-seed  oil. 
Held,  that  since  said  evidence  was  ad- 
mitted without  the  objection  that  it 
showed  only  an  implied  warranty,  and 
it  appeared  therefrom  that  the  minds 
of  the  parties  met  as  to  the  quality  of 
the  seed  to  be  furnished,  it  would  be 
considered  on  appeal  as  proof  of  an 
express  warranty,  and  therefore  an  in- 
struction to  the  jury  which  ignored 
such  evidence  was  reversible  error. 
Bryan  Cotton-Seed  Oil  Mill  v.  Fuller 
(Civ.  App.),  57  S.  W.  924. 

Admission  of  Hearsay  Evidence. — 
Hearsay  testimony,  admitted  without 
objection,   must  be   considered.      (Civ. 


App,),  Western  Union  Tel.  Co.  v. 
Brown,  75  S.  W.  359;  (Civ.  App.), 
Western  Union  Tel.  Co.  v,  L.  Hirsch, 
84  S.  W.  394;  Hatch  v,  Pullman 
Sleeping  Car  Co.  (Civ.  App.),  84 
S.  W.  246;  Moore  v.  Supreme  As- 
sembly of  Royal  Soc.  of  Good  Fel- 
lows, 93  S.  W.  1077,  42  Tex.  Civ.  App. 
366. 

Admission  of  Expert  and  Opinion 
Evidence. — The  objection  that  the 
proper  predicate  was  not  laid  for  ex- 
pert testimony,  if  not  urged  when  the 
testimony  was  offered,  need  not  be 
considered  on  appeal.  Gulf,  etc.,  R. 
Co.  V,  Matthews,  28  Tex.  Civ.  App.  92, 
66  S.  W.  588,  67  S.  W.  788. 

Expert  testimony,  admitted  without 
objection,  should  not  be  subsequently 
set  aside,  though  the  witness  failed  to 
qualify  himself.  Western  Union  Tel. 
Co.  V.  Gibson  (Civ.  App.),  53  S.  W. 
712. 

Where  a  party  agrees  that  the  opin- 
ion of  a  physician  regarding  the  phys- 
ical condition  of  a  slave  be  received  in 
evidence,  he  waives  all  after-objections 
to  same.  Edwards  v.  Peoples,  Dallam 
359,  360. 

Uncontradicted  testimony  that  "M. 
went  into  possession  of  the  land  soon 
after  G.  left  it,"  followed  by  the  state- 
ment that  "the  land  in  controversy  has 
been  continuously  occupied  since  1881, 
when  G.  took  possession,  up  to  the 
present  time,"  is  sufficient  to  support 
a  finding  that  the  land  had  been  con- 
tinuously occupied  during  that  time, 
where  such  testimony,  though  objec- 
tionable as  a  conclusion  of  the  wit- 
ness, is  not  objected  to  at  the  trial. 
Spicer  v.  Henderson  (Civ.  App.),  43 
S.  W.  27. 

A  party  can  not  permit  a  witness  to 
testify  to  conclusions  and  reserve  his 
objection  in  order  to  have  the  benefit 
of  it  in  instructions  to  the  jury  when  it 
is  too  late  for  the  other  party  to  ob- 
viate the  objection  by  a  more  particu- 
lar examination  of  the  witness.  Rob- 
son  V,  Watts*  Heirs,   11  Tex.  764. 
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A  witness  testified  that  certain  per- 
sons were  the  heirs  of  a  certain  other 
person  deceased,  and  no  objection  was 
made  at  the  time,  and  tlie  witness  was 
not  cross-examined  as  to  the  grounds 
of  his  statement,  which  was  a  con- 
clusion of  law  and  fact.  Held  that  the 
opposing  counsel  could  not  take  ad- 
vantage of  the  objectionable  character 
of  the  evidence,  in  instructions  to  the 
jury,  or  later.  Robson  v.  Watts' 
Heirs,  11  Tex.  764. 

Admission  of  Instruments  in  Evi- 
dence— In  GeneraL — Objections  to  re- 
ception of  instrument  in  evidence  not 
made  below  are  not  available  on  ap- 
peal, though  apparent  on  original  in- 
strument sent  up  with  record.  Rags- 
dale  V.  Robinson,  48  Tex.  379,  395. 

Deeds. — Objection  to  authentication 
of  deed  for  record  can  not  be  ques- 
tioned for  first  time  on  appeal.  Mc- 
Xcally  V,  Stroud,  22  Tex.  229. 

An  objection  to  the  authentication  of 
a  deed  because  of  a  discrepancy  of 
names  is  not  entitled  to  favorable  con- 
sideration when  first  made  in  a  motion 
for  new  trial.  Waters  r.  Spofford,  58 
Tex.  115. 

Where  a  deed  by  a  guardian  is  of- 
fered for  the  purpose  of  showing  that 
title  passed  thereby,  but  the  authority 
of  the  guardian  to  execute  it  is  not 
shown,  and  counsel  for  the  opposite 
party  withdraws  his  objection  that 
such  authority  is  not  shown,  he  can 
not  afferwards  claim  that  the  deed 
does  not  pass  the  title  for  want  of  such 
authority.  Brown  v.  O'Brien,  11  Tex. 
Civ.  App.   459.  33   S.   W.  267. 

"A  recovery  of  title  upon  a  deed  ex- 
ecuted after  the  institution  of  suit  is 
not  fundamentally  erroneous,  unless 
the  defendants  urged  objections 
thereto  at  the  proper  time.  It  was  an 
error  that  could  waive,  if  they  so  de- 
sired. They  should  have  objected  to 
this  deed  when  it  was  offered,  or,  at 
least,  should  have  called  the  trial 
court's  attention  to  the  error  in  this 
respect    by  a  motion  for  a  new  trial. 


which  was  not  done,  and  there  is  no 
bill  of  exception  in  the  record  raising 
this  question  in  any  manner.  There- 
fore we  think  that  'the  error  was 
waived,  if  in  fact  the  deed  was  ex- 
ecuted subsequent  to  the  time  of  the 
institution  of  suit.  We  find  no  error 
in  the  record,  and  the  judgment  is  af- 
firmed." Pope  V,  Riggs  (Civ.  App.), 
43  S.  W.  306. 

Claim  Verified  by  Affidavit  as  an 
Account. — A  claim  verified  by  affidavit 
as  an  account  under  art.  2266,  Rev. 
Stat.,  but  which  claim  was  not  an  ac- 
count within  the  meaning  of  that  ar- 
ticle, was  read  in  evidence,  without 
objection,  on  the  trial.  Held,  that,  al- 
though it  was  incompetent  evidence, 
objection  to  it  can  not  be  entertained 
in  the  appellate  court,  it  not  having 
been  objected  to  in  the  court  below. 
Porter  v.  Heath,  2  App.  Civ.  Cases, 
§  124. 

Admission  of  Assessment  Roll  in 
Action  by  City  for  Taxes. — In  an  ac- 
tion by  a  city  for  taxes,  an  objection 
to  the  manner  in  which  the  assessment 
rolls  had  been  prepared  should  have 
been  made  to  their  introduction  in  evi- 
dence, and  not  to  the  testimony  of  the 
assessor,  identifying  the  rolls.  City  of 
Houston  V,  Stewart,  90  S.  W.  49,  40 
Tex.  Civ.  App.  499. 

Admission  of  Municipal  Ordinances. 
—Plaintiff  alleged  the  occurrence  to 
have  been  in  a  certain  city,  and  pleaded 
ordinances  which  were  introduced  in 
evidence  without  objection,  but  on  the 
hearing  of  a  motion  for  a  new  trial,  de- 
fendant presented  an  affidavit  of  an 
engineer  to  the  effect  that  the  point 
where  the  collision  occurred  was  not 
within  the  city.  Held,  that  the  affi- 
davit came  too  late  and  instructions  on 
the  evidence  introduced  were  proper. 
Dallas  Consol.  Electric  St.  Ry.  Co.  v. 
Ely  (Civ.  App.),  91  S.  W.  887. 

Where  a  petition  alleged  that  the 
injury  occurred  within  the  corporate 
limits  of  a  city,  and  that  under  the  law 
and  ordinances  of  the  city  it  was  the 
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duty  of  defendant  railroad  to  operate 
its  trains  within  the  limits  of  the  city 
at  a  rate  of  speed  not  to  exceed  six 
miles  per  hour,  and  not  to  move  the 
same  in  any  direction  without  con- 
tinuously ringing  the  bell,  and  the 
only  exception  to  the  petition  was  a 
general  demurrer,  which  was  over- 
ruled, and  the  ordinances  mentioned 
in  the  petition  were  read  in  evidence 
without  exception  being  taken  to  their 
introduction,  and  no  contention  was 
made  on  the  trial  that  the  city  had  no 
authority  to  enact  the  ordinances,  it 
was  not  error  for  the  court  to  submit 
the  eflFect  of  the  ordinances  to  the 
jury.  Trinity  &  B.  V.  Ry.  Co.  v, 
Simpson  (Civ.  App.),  86  S.  W.  1034. 

Where  in  an  action  for  injuries  on  a 
railroad  track,  the  authenticity  of  a 
city  ordinance  book  was  not  disputed, 
it  could  not  be  first  contended  on  ap- 
peal that  the  ordinance  was  not  shown 
to  have  been  in  force  at  the  time  of 
the  accident.  Missouri,  etc.,  R.  Co.  r. 
Owens  (Civ.  App.),  75  S.  W.  579,  af- 
firmed in  97  Tex.  641,  no  op. 

Admission  of  Abandoned  Pleadings 
of  Adversary. — Where  defendant  at- 
tempted to  introduce  in  evidence  plain- 
tiffs abandoned  pleadings  containing 
certain  admissions,  and  plaintiff  did 
not  object  that  it  must  be  shown  that 
the  pleading  was  made  with  plaintiffs 
knowledge,  and  not  merely  by  his  at- 
torney, such  objection  can  not  be 
raised  on  appeal.  Ft.  Worth,  etc.,  R. 
Co.  V.  Wright,  27  Tex.  Civ.  App.  198, 
64  S.  W.  1001. 

Where  plaintiff  read  to  jury  aban- 
doned answer  of  defendant  to  obtain 
advantage  of  admissions,  defendant 
can  not  claim  for  first  time  on  appeal 
that  entire  answer  should  have  been 
taken  as  evidence.  Coles  v.  Perry,  7 
Tex.  109,  143. 

Admission  of  Depositions. — Objec- 
tion to  admission  of  deposition  can 
not  be  made  for  first  time  on  appeal. 
Beardsley  v.  Hall,  9  Tex.  119,  122.  Sec 
the  title  DEPOSITIONS  AND  IN- 
TERROGATORIES, vol.  6,  p.  326. 


(c)  Necessity  for  Renewal  of  Objec- 
tion.  Notwithstanding  Previous 
Unsuccessful  Objection. 

Where  defendant  desired  to  pre- 
serve for  review  objections  to  the  ad- 
mission of  evidence,  he  should  have 
objected  to  its  admission,  though  he 
had  previously  unsuccessfully  bbjected 
to  the  admission  of  a  report  contain- 
ing the  same  objectionable  matter. 
McDonald  v,  McCrabb,  47  Tex.  Civ. 
App.  259,  105  S.  W.  238. 

"Notwithstanding  the  previous  rul- 
ing of  the  court,  upon  the  motion  to 
reject  the  report  and  upon  the  objec- 
tion to  its  introduction  in  evidence,  it 
was  incumbent  upon  appellant  to  ob- 
ject to  the  same  evidence  when  offered 
in  the  testimony  of  Henderson.  The 
court  could  not  properly  make  the  ob- 
jection for  him.  The  fact  that  the  evi- 
dence was  first  offered  in  the  written 
official  report,  and  next  in  the  testi- 
mony of  the  witness,  would  not  take 
the  question  out  of  the  operation  of 
the  general  rule."  McDonald  v,  Mc- 
Crabb, 47  Tex.  Civ.  App.  259,  105  S. 
W.  238. 

(d)  Necessity  for  Further  Objection 
Where  First  Obviated. 

When  objection  to  evidence  is  ob- 
viated and  no  further  objection  made, 
the  point  is  not  considered  on  appeal. 
Willis  &  Bros,  v,  McNeil,  57  Tex.  465, 
474. 

"Rule  58  for  the  government  of  the 
district  courts  provides  that  -'excep- 
tions to  the  admission  of  evidence, 
where  the  ground  of  objection  is  as- 
signed, shall  be  considered  in  refer- 
ence to  the  objections  made  to  it,  and 
the  objection  shall  be  stated  in  the 
bill  of  exceptions  taken  to  its  admis- 
sion or  exclusion.'  This  bill  of  excep- 
tions shows  that  the  objection  raised 
was  obviated,  and  that  no  further  ob- 
jection was  made.  Under  the  circum- 
stances the  appellants  can  not  com- 
plain, and  particularly  as  the  testi- 
mony was  subsequently  withdrawn  by 
the  court  from  the  jury."  Willis  & 
Bros.  V,  McNeill,  57  Tex.  465. 
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(9)    Time  and  Manner  of  Making. 
(a)    In  GeneraL 

To  Be  Made  When  Evidence  Of- 
fered.— It  is  a  general  rule  that  ob- 
jections to  the  admissibility  of  evi- 
dence should  be  made  at  the  time  such 
evidence  is  offered.  McCoy  v.  Jones, 
9  Tex,  363;  Hunter  v.  Waite,  11  Tex. 
85;  Nalle  v.  Gates,  20  Tex.  315; 
Bohanan  v.  Hans,  26  Tex.  445;  Bath  v, 
Houston,  etc.,  R.  Co.,  34  Tex.  Civ. 
App.  234,  78  S.  W.  993;  Collins  r. 
Cook,  40  Tex.  238;  Ann  Berta  Lodge 
V.  Leverton,  42  Tex.  18;  Waters  v. 
Spofford,  58  Tex.  115;  Willis  v.  Donac, 
61  Tex.  588;  Watson  v.  Blymer  Mfg. 
Co..  66  Tex.  558,  2  S.  W.  353;  Mis- 
souri Pac.  R.  Co.  V.  Mitchell,  75  Tex. 
77,  12  S.  W.  810;  Maverick  v.  Maury, 
79  Tex.  435,  15  S.  W.  686;  Missouri, 
etc.,  R.  Co.  V,  Edling,  18  Tex.  Civ. 
App.  171,  45  S.  W.  406,  affirmed  in  93 
Tex.  734,  no  op.;  International,  etc., 
Co.  V,  Campbell,  43  Tex.  Civ.  App. 
421,  96  S.  W.  93;  Ft.  Worth,  etc.,  R. 
Co.  V.  Andrews  (Civ.  App.),  29  S.  W. 
920;  White  v,  Pyron  (Civ.  App.),  62 
S.  W.  82,  affirmed  in  94  Tex.  698,  no 
op.;  Altgelt  V,  Alamo  Nat.  Bank  (Civ. 
App.),  79  S.  W.  582,  judgment  reversed 
in  98  Tex.  252,  83  S.  W.  6;  St.  Louis, 
etc.,  R.  Co.  V,  Foster  (Civ.  App.),  89 
S.  W.  450;  El  Paso,  etc.,  R.  Co.  v, 
Darr  (Civ.  App.),  93  S.  W.  166,  af- 
firmed in  101  Tex.  635,  no  op.;  Western 
Union  Tel.  Co.  v,  Simmons  (Civ. 
App.),  93  S.  W.  686,  affirmed  in  101 
Tex.  666,  no  op.;  Metier  v.  Wyb rants, 
2  Posey  409;  Western  Union  Tel.  Co. 
i\  Ward,  4  App.  Civ.  Cases,  §  317,  19 
S.  W.  898;  Berry  v.  State,  4  Tex.  Cr. 
App.  492;  Blake  v.  State,  3  Tex.  Cr. 
App.  581. 

Unless  the  objection  is  so  made  it 
can  not  be  urged  on  appeal.  Maverick 
r.  Maury,  79  Tex.  435,  15  S.  W.  686; 
Watson  V.  Blymer  Mfg.  Co.,  66  Tex. 
558,  2  S.  W.  353;  Bath  v,  Houston,  etc., 
R.  Co.,  34  Tex.  Civ.  App.  234,  78  S. 
W.  993. 

Objection   should  be  made  as   soon 


as  the  inadmissibility  of  testimony  is 
disclosed  by  the  examination  of  the 
witness.  Maverick  v.  Maury,  79  Tex. 
435,  15  S.  W.  686. 

Though  the  exclusion  by  the  charge 
of  irrelevant  testimony  may  render  its 
admission  harmless  error,  the  better 
practice  is  to  object  thereto  when  of- 
fered. Missouri  Pac.  Ry.  Co.  v. 
Mitchell,  75  Tex.  77.  12  S.  W.  810. 

Objections  to  the  admission  of 
secondary  evidence  must  be  made 
when  such  evidence  is  offered.  Hunter 
V,  Waite,  11  Tex.  85. 

Where  no  bill  of  exceptions  was 
taken  to  testimony  when  offered,  an 
objection  to  a  discussion  of  the  evi- 
dence by  the  counsel  of  the  party  of- 
iering  it  will  not  relieve  the  adverse 
party  of  the  failure  to  present  proper 
objections  to  the  evidence  when  of- 
fered. Western  Union  Telegraph  Co. 
V,  Simmons  (Civ.  App.),  93  S.  W.  686. 

The  denial  of  a  motion  to  exclude 
all  of  a  party's  evidence,  made  after 
his  witness  have  testified,  will  not  be 
reversed  where  no  reason  is  given  why 
the  objection  was  not  made  when  the 
evidence  was  offered.  Ft.  Worth  & 
R.  G.  Ry.  Co.  V.  Andrews  (Civ.  App.), 
29  S.  W.  920. 

Must  Be  Made  before  Evidence  Has 
Gone  to  Jury. — Objections  to  the  mode 
of  proof,  or  of  the  introduction  thereof, 
must  be  made  before  the  evidence  has 
gone  to  the  jury;  otherwise  they  will 
be  deemed  to  have  been  waived. 
Bohanan  v,  Hans.  26  Tex.  445. 

Objection  too  Late  after  Verdict — 
An  objection  to  the  admission  of  evi- 
dence comes  too  late  if  made  in  the 
first  instance  after  verdict.  Collins  v. 
Cook,   40  Tex.  238. 

Objection  Can  Not  Be  First  Raised 
by  Request  for  Instructions. — Where 
no  objection  was  interposed  to  testi- 
mony when  admitted,  the  objection 
comes  too  late  when  interposed  in  the 
form  of  a  request  for  instructions  to 
the  jury.  Nalle  v.  Gates,  20  Tex.  315; 
Bohanan  v,   Hans,   26   Tex.   445;   Ann 
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Berta  Lodge  v,  Leverton,  42  Tex.  18; 
Maverick  v,  Maury,  79  Tex.  435,  15 
S.  W.  686;  White  v.  Pyron  (Civ. 
App.),  62  S.  W.  82,  affirmed  in  94  Tex. 
689,  no  op. 

Improper  evidence  admitted  without 
objection  can  not  be  controlled  by  a 
special  charge.  Missouri,  K.  &  T.  Ry. 
Co.  V,  Edling,  45  S.  W.  406,  18  Tex. 
Civ.  App.  171. 

Where  no  objection  was  made  to 
testimony  when  it  was  admitted,  and 
no  motion  made  to  strike  it  out,  a  re- 
quest for  a  charge  excluding  such  evi- 
dence was  too  late.  (Civ.  App.), 
St.  Louis  &  S.  W.  Ry.  Co.  of  Texas 
1/.  Foster,  89  S.  W.  450;  El  Paso  S. 
R.  Co.  V.  Darr  (Civ.  App.),  93  S.  W. 
166. 

An  expert,  while  testifying  as  to  an 
injury  received  by  plaintiff,  testified 
without  objection  that  plaintiff  as- 
sured him  he  had  never  suffered  with 
sore  eyes  or  been  injured  in  his  eyes. 
Held,  that  it  was  proper  to  refuse  a 
request  to  charge  the  jury  not  to  con- 
sider evidence  of  symptoms  of  injury 
not  testified  to  by  plaintiff,  but  stated 
by  him  to  his  physician,  as  the  objec- 
tion to  the  evidence  came  too  late. 
Missouri  Pac.  Ry.  Co.  v,  Mitchell,  75 
Tex.  77,  12  S.  W.  810. 

Too  Late  on  Motion  in  Arrest  of 
Judgment. — An  objection  to  the  admis- 
sibility of  evidence,  first  made  on  a 
motion  in  arrest  of  judgment,  is  not 
entitled  to  consideration.  McCoy's 
Heirs  v.  Jones,  9  Tex.  363. 

Too  Late  on  Motion  for  Rehearing 
or  New  Trial. — A  special  objection  to 
the  admission  of  evidence  raised  for 
the  first  time  on  a  motion  for  a  re- 
hearing will  not  be  considered.  (Civ. 
App.),  Altgelt  V.  Alamo  Nat.  Bank,  79 
S.  W.  582,  judgment  reversed  83  S. 
W.  6,  98  Tex.  252. 

"No  objection  upon  this  ground  was 
offered  to  the  deed  when  it  was  intro- 
duced, and  not  until  the  motion  for 
new  trial  was  made  does  the  matter 
seem   to   have   been   presented   to   the 


court.  As  thus  presented,  the  objec- 
tion is  not  entitled  to  receive  the 
favorable  consideration  to  which  it 
might  have  been  entitled  if  presented 
at  a  time  when  the  seeming  discrep- 
ancy might  have  been  explained." 
Waters  v,  Spofford,  58  Tex.  115. 

As  a  general  rule,  if  no  objection  be 
made  to  evidence  when  offered,  and 
no  motion  to  exclude  it  from  the  jury 
be  made,  the  admissibility  of  the  evi- 
dence can  not  be  questioned  in  the 
motion  for  new  trial,  nor  on  appeal. 
Blake  v.  State,  3  Tex.  Cr.  App.  581. 

Confessions  made  in  custody  are  not 
exceptions  to  the  rule  that  objections 
to  the  admissibility  of  evidence  must 
be  interposed  when  it  is  offered,  and 
are  not  primarily  available  by  motion 
for  a  new  trial,  or  on  appeal.  Berry  v. 
State,  4  Tex.  Cr.  App.  492. 

Objection  to  Testimony  Admitted 
without  Objection  in  Another  Part 
of  Examination. — An  objection  can 
be  taken  to  testimony  though  it  has 
been  already  admitted  without  objec- 
tion in  another  part  of  the  examina- 
tion. McLane  v.  Paschal,  74  Tex.  20, 
11  S.  W.  837. 

(b)  Practice  Where  Evidence  Al- 
ready Admitted. 

To  obtain  the  benefit  on  appeal  of 
an  objection  to  evidence  already  ad- 
mitted, there  must  be  a  motion  to 
strike  it  out.  Dunn  v,  Taylor  (Civ. 
App.),  107  S.  W.  952. 

Where  an  answer  is  given  before  an 
objection  is  made,  the  proper  practice 
is  to  move  to  strike  it  out,  not  to  in- 
terpose an  objection.  Collins  v.  Cook, 
40  Tex.  238. 

Where  a  party  has  not  requested  the 
exclusion  of  incompetent  evidence,  he 
can  not  complain  of  the  court's  failure 
of  its  own  motion  to  exclude  such  evi- 
dence. Wichita  Valley,  etc.,  Co.  v, 
Hobbs,  5  Tex.  Civ.  App.  34,  35,  23  S. 
W.  923. 

Where  evidence  is  admissible  as 
preliminary  proof  of  a  matter,  and  no 
further   evidence   is   offered,    the     ad- 
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verse  party  can  not  complain  of  its  ad- 
mission in  the  absence  of  a  motion  for 
its  withdrawal  from  the  jury.  Citizens' 
Telephone  Co.  v.  Thomas,  45  Tex.  Civ. 
App.  20,  99  S.  W.  879. 

Where  illegal  testimony  has  been 
admitted,  though  without  objection,  in 
connection  with  an  issue  not  raised  by 
Ihe  pleadings,  and  manifestly  unjust 
to  the  party  complaining,  the  court 
should  exclude  it  on  motion,  after  the 
evidence  has  closed,  and  instruct  the 
jury  to  disregard  it.  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Scott,  44  S.  W.  589, 
18  Tex.  Civ.  App.  321. 

In  an  action  for  injuries,  defendant's 
motion  to  have  the  jury  instructed  to 
disregard  certain  testimony  was  sus- 
tained, but  upon  plaintiff's  offer  to  sup- 
ply certain  preliminary  proof  the  court 
left  the  testimony  in  temporarily.  No 
motion  was  subsequently  made  by  de- 
fendant to  exclude  the  testimony. 
Held,  that  the  refusal  to  withdraw  the 
testimony  from  the  jury  was  not  error, 
in  the  absence  of  a  renewal  of  the  mo- 
tion and  exception  taken.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v,  Janert,  49  Tex. 
Civ.  App.  17,  107  S.  W.  963. 

Where  the  incompetency  of  evi- 
dence of .  a  conversation  varying  the 
terms  of  a  written  contract  did  not 
appear  until  after  it  had  been  ad- 
mitted, and  was  developed  by  cross- 
examination,  a  motion,  timely  made, 
'  to  exclude  the  testimony,  should  have 
been  granted.  (Civ.  App.),  Wolf  Cigar 
Stores  Co.  v.  Kramer,  89  S.  W.  995, 
judgment  reversed  Kramer  v.  Wolf 
Cigar  Stores  Co.,  91  S.  W.  775,  99  Tex. 
597. 

(8)    Requisites  and  Sufficiency. 
<a)    Necessity  for  Specific  Objections 

Stating  Grounds, 
aa.   General  Rule. 

Rule  Stated. — An  objection  to  the 
admission  of  evidence  must  as  a  gen- 
eral rule  be  specific,  and  state  the 
grounds  of  the  objection.  Cheatham  v. 
Riddle.  8  Tex.  162;  Croft  v.  Rains,  10 
Tex.   520;  Haggerty  v.  Scott,  10  Tex. 


525;  Cobb  v.  Norwood,  11  Tex.  556; 
Ryan  v,  Jackson,  11  Tex.  391;  Norton 
z\  Mitchell,  13  Tex.  47,  51;  Hamilton 
V,  Rice,  15  Tex.  382;  Stiles  v.  Giddens, 
21  Tex.  783;  Tucker  v,  Willis,  24  Tex. 
247;  Bohanan  v.  Hans,  26  Tex.  445; 
Frizzell  v,  Johnson,  30  Tex.  31,  32; 
De  Garcia  v.  Galvan,  55  Tex.  53;  Young 
V.  O'Neal,  54  Tex.  544,  548;  Endick  v, 
Endick,  61  Tex.  559;  Keowne  v.  Love, 
65  Tex.  152;  Rio  Grande,  etc.,  R.  Co. 
z\  Cross,  5  Tex.  Civ.  App.  454,  459,  23 
S.  W.  529,  affirmed  in  93  Tex.  648,  no 
op.;  San  Antonio  v.  Potter,  31  Tex. 
Civ.  App.  263,  71  S.  W.  764,  affirmed  in 
97  Tex.  629,  no  op.;  Kesterson  v. 
Bailey,  35  Tex.  Civ.  App.  235,  80  S. 
W.  97,  affirmed  in  98  Tex.  622,  no  op.; 
Hibernia  Ins.  Co.  v,  Starr  (Sup.),  13 
S.  W.  1017;  Houston,  etc.,  R.  Co.  v, 
Williams  (Civ.  App.),  31  S.  W.  556; 
Perkins  v.  Buaas  (Civ.  App.),  32  S. 
W.  240;  McDannell  v,  Horrell,  1  Posey 
521,  524. 

Where  an  objection  is  made  to  the 
admissibility  of  evidence,  the  grounds 
of  the  objection  should  be  stated  to 
make  the  objection  available  on  ap- 
peal. Norton  r.  Mitchell,  13  Tex.  47, 
51;  Kesterson  v.  Bailey,  35  Tex.  Civ. 
App.  235,  80  S.  W.  97,  affirmed  in  98 
Tex.  622,  no  op. 

"Covert,  obscure  objections  to  evi- 
dence should  receive  no  countenance. 
They  ought  to  be  sufficiently  clear  to 
enable  the  opposite  party  to  obviate 
the  objection,  if  in  his  power."  Cobb 
V.  Norwood,  11  Tex.  556. 

The  court's  ruling  on  an  objection 
to  evidence  where  the  ground  of  ob- 
jection is  not  stated  will  not  be  re- 
vfsed,  unless  it  relates  to  the  relevancy 
or  competency  of  the  evidence  offered. 
McDannell  v.  Horrell,  1  Posey,  Unrep. 
Cas.  521. 

"An  objection  which  does  not  state 
the  reasons  for  the  rejection  of  the 
testimony,  if,  under  any  contingency, 
the  evidence  offered  would  be  prop- 
erly admitted,  will  not  be  considered 
on  appeal.     Rule  57,  Sayles'  Practice, 
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693;  Stiles  v,  Giddens,  21  Tex.  783; 
Trigg  r.  Moore,  10  Tex.  199,  200."  De 
Garcia  v.  Galvan,  55  Tex.  53. 

Where  objections  to  evidence  are 
such  as  a  party,  by  his  silence,  may  be 
deemed  to  have  waived,  they  will  not 
be  considered  in  the  appellate  court, 
unless  the  ground  of  the  objection  was 
stated  at  the  time  of  making  it.  Croft 
V,  Rains,  10  Tex.  520;  Haggerty*s 
Ex'rs  V,  Scott,  10  Tex.  525. 

Where  objections  to  evidence  do  not 
go  to  the  relevancy  or  suflFiciency  of 
evidence  proposed,  to  establish  fact  in 
issue,  they  will  not  be  considered  on 
appeal  unless  the  ground  of  objection 
is  assigned  at  time  of  making  it.  Croft 
v.  Rains,  10  Tex.  520,  524. 

A  general  objection  to  a  question 
will  not  be  considered  by  the  appel- 
late court,  unless  it  be  one  to  which 
any  response  would  be  illegitimate. 
(Civ.  App.),  Paris  &  G.  N.  Ry.  Co.  v. 
Calvin,  103  S.  W.  428,  judgment  af- 
firmed in  101  Tex.  291,  106  S.  W.  879. 

A  party  objecting  to  written  evi- 
dence for  any  cause  not  going  to  its 
relevancy  or  competency,  but  only  to 
the  manner  of  its  authentication  or 
proof,  must  specially  assign  the 
grounds  of  his  objection  at  the  trial. 
Ryan  v,  Jackson,  11  Tex.  391. 

If  the  ground  of  objection  to  evi- 
dence is  that  it  is  secondary,  it  should 
be  stated  at  the  time  when  the  objec- 
tion is  made.  Croft  v.  Rains,  10  Tex. 
520. 

Where  a  Mexican  title  was  offered 
in  evidence,  and  the  adverse  party  ob- 
jected, but  the  ground  of  the  objection 
did  not  appear,  the  objection  could  not 
be  made  on  appeal  that  the  officer  who 
issued  the  concession  had  no  au- 
thority by  virtue  of  his  office  to  grant 
land.     Norton  v.  Mitchell,  13  Tex.  47. 

In  a  personal  injury  case,  a  physician 
was  asked  whether,  from  his  examina- 
tion of  plaintiff,  plaintiff  impressed 
him  as  a  temperate  or  intemperate 
man.  Defendant's  counsel  said:  "I 
object  to  that.     I   don*t  think  it  is  a 


proper  question."  Held,  that  it  was 
not  error  to  overrule  the  objection;  no 
ground  therefor  being  stated.  City  of 
San  Antonio  v.  Potter,  71  S.  W.  764, 
31  Tex.  Civ.  App.  263. 

Objection  to  admission  of  deed  be- 
cause defectively  acknowledged,  will 
not  be  noticed  on  appeal  in  absence  of 
exception  showing  specific  defect. 
Perry  v.  Stephens,  77  Tex.  246,  249,  la 
S.  W.  984. 

Where,  in  trespass  to  try  title,  cer- 
tain deeds  which  were  admissible  as 
ancient  instruments  were  objected  to 
generally,  plaintiffs  could  not  claim  on 
appeal  that  the  deeds  were  not  admis- 
sible as  duly  recorded  deeds  to  affect 
defendants'  defense  of  limitations. 
Flack  V.  Braman,  45  Tex.  Civ.  App. 
473,   101  S.  W.  537. 

Where  evidence,  though  not  compe- 
tent, was  relevant,  an  objection  to  its 
relevancy  only  was  properly  overruled. 
Postal  Telegraph-Cable  Co.  v.  Sunset 
Const.  Co.  (Civ.  App.),  109  S.  W.  265. 

Reasons  for  Rule. — A  party  object- 
ing to  evidence  ought  to  state  his  ob- 
jection clearly  and  specifically,  so  that 
it  may  be  understood  by  the  court,  and 
obviated  by  the  opposing  party  if  it 
be  capable  of  being  removed  by  the 
production  of  other  evidence.  Bohanan 
V.  Hans,  26  Tex.  445;  Croft  v.  Rains, 
10  Tex.  520;  Cobb  v,  Norwood,  11  Tex. 
556. 

"When  an  objection  to  the  admis- 
sibility of  evidence  is  made,  the 
grounds  of  objection  should  be  dis- 
tinctly stated,  or  there  will  be  nothing 
to  revise.  If  this,  rule  is  not  observed, 
the  revising  court  would  often  be  re- 
vising a  question  on  evidence  that  had 
not  been  raised  and  decided  in  the 
court  below.  Again,  whenever  there 
is  an  objection  made  to  evidence  of- 
fered, the  party  offering  should  have 
an  opportunity  to  remove  the  objec- 
tion, or  to  supply  his  cause  with  other 
evidence.  He  could  not  do  this  if  any 
general  objection  was  allowed  to  be 
'  sufficient.     (Fowler  v.  Stonum,  6  Tex. 
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60;  11  Wheat  R.,  199;  Hubert  v.  Bart- 
lett  (note  21),  9  Tex.  97;  Leach  v, 
Millard,  9  Tex.  551;  Davenport  v. 
Lackic,  8  Tex.  351.)"  Norton  v, 
Mitchell,  13  Tex.  47. 

"A  party  objecting  to  written  evi- 
dence, for  any  cause  not  going  to  its 
relevancy  or  competency,  but  only  to 
the  manner  of  its  authentication  or 
proof,  must  specially  assign  the 
frrounds  of  his  objection  at  the  trial; 
for  the  party  offering  the  evidence 
might  then  have  it  in  his  power  to 
meet  and  obviate  the  objections  by 
other  evidence;  and,  moreover,  the 
court,  as  has  been  said,  in  deciding 
upon  questions  arising  at  the  trial,  is 
not  bound  to  do  more  than  respond 
to  the  questions  raised,  in  the  terms  in 
which  they  are  propounded.  (Houston 
V,  PcTry,  5  Tex.  462,  467;  Bailey  v. 
Knight,  8  Tex.  68,  162;  Hubert  v. 
Bartlett  (note  21),  9  Tex.  97;  Croft 
V.  Rains,  10  Tex.  520.)"  Ryan  v.  Jack- 
son, 11  Tex.  391. 

Objections  on  Appeal  Must  Rest  on 
Same  Grounds  as  Those  below. — 
Where  an  objection  is  made  to  evi- 
dence on  a  certain  ground,  a  different 
ground  of  objection  can  not  be  al- 
leged on  appeal.  Bailey  v.  Knight,  8 
Tex.  58;  Chapman  v.  Allen,  15  Tex. 
278;  Rector  v.  Hudson,  20  Tex.  234; 
Sharp  V.  Schmidt,  62  Tex.  263,  266; 
Cannon  v.  Cannon,  66  Tex.  682,  685,  3 
S.  W.  36;  Blanton  r.  Ray,  66  Tex.  61, 
17  S.  W.  264;  Ft.  Worth,  etc.,  R.  Co. 
r.  Hogsett,  67  Tex.  685,  4  S.  W.  365; 
Texas,  etc.,  R.  Co.  v,  Barron,  4  Tex. 
Civ.  App.  546,  549,  23  S.  W.  537;  John- 
son V.  Lyford,  9  Tex.  Civ.  App.  85,  29 
S.  W.  57;  Kean  v.  Zundelowitz,  9  Tex. 
Civ.  App.  350,  29  S.  W.  930,  affirmed 
in  93  Tex.  665,  no  op.;  Traylor  v. 
State,  19  Tex.  Civ.  App.  86,  46  S.  W. 
81,  affirmed  in  93  Tex.  722,  no  op.; 
Bludworth  v,  Poole,  21  Tex.  Civ.  App. 
551,  53  S.  W.  717;  Smithers  v,  Low- 
rancc,  35  Tex.  Civ.  App.  25,  79  S.  W. 
1088;  Missouri,  etc.,  R.  Co.  v,  Russell, 
40  Tex.   Civ.  App.  114,  88   S.  W.  379, 


affirmed  in  101  Tex.  649,  no  op.;  Gal- 
veston, etc.,  R.  Co.  V.  McMonigal  (Civ. 
App.),  25  S.  W.  341;  House  v.  Security, 
etc.,  Co.  (Civ.  App.),  38  S.  W.  227; 
Minor  v.  Powers  (Civ.  App.),  38  S.  W. 
400;  Frankel  i/.  Caddon  (Civ.  App.), 
40  S.  W.  638;  St.  Louis,  etc..  R.  Co.  v, 
Ratley  (Civ.  App.),  87  S.  W.  407,  af- 
firmed in  101  Tex.  656,  no  op.;  El 
Campo  Rice  Milling  Co.  v.  Mont- 
gomery (Civ.  App.),  95  S.  W.  1102. 
See  the  title  ASSIGNMENTS  OF 
ERROR,  vol.  2,  p.  185. 

As  a  general  rule  the  superior  court, 
in  reviewing  the  decision  of  the  in- 
ferior court  in  admitting  evidence, 
will  confine  itself  to  the  specific  ob- 
jections raised  in  the  inferior  court. 
Fowler  v,  Stonum,  6  Tex.  60. 

Objections  to  evidence  different  from 
those  heard  in  the  trial  court  can  not 
be  considered  on  appeal.  House  v. 
Security,  etc.,  Co.  (Civ.  App.),  38  S. 
W.  227. 

New  grounds  of  objection  to  evi- 
dence are  not  considered  for  the  first 
time  on  appeal.  Ford  v.  Cowan,  64 
Tex.  129,  130. 

The  particular  objection  to  the  ad- 
mission of  evidence  urged  on  appeal 
not  having  been  presented  to  the  court 
below  will  not  be  considered,  although 
the  evidence  was  objected  to  there  on 
other  grounds.  Cannon  v.  Cannon,  66 
Tex.  682,  3  S.  W.  36. 

A  party  is  confined  to  the  specific 
objections  to  evidence  made  at  the 
trial;  an  objection  on  the  score  of  in- 
terest in  the  subject  matter  does  not 
allow  him  to  avail  himself,  in  the  ap- 
pellate court,  of  the  witness'  contin- 
gent liability  for  costs.  Tucker  v. 
Willis,  24  Tex.  247. 

Where  the  only  objection  stated  to 
the  admission  of  a  witness*  testimony 
as  to  the  value  of  rice  was  his  lack  of 
knowledge,  the  further  objection  that 
evidence  of  the  market  value  of  rice 
at  the  time  stated  by  the  witness  was 
immaterial  can  not  be  raised  on  ap- 
peal.    El  Campo  Rice  Milling  Co.  v. 


Digitized  by 


Google 


46 


Exceptions  and  Objections 


Montgomery  (Civ.  App.),  95  S.  W- 
1102. 

Objection  to  admission  of  record  of 
former  judgment  in  evidence  being 
taken  only  as  to  competency,  objection 
to  authentication  thereof  can  not  be 
first  heard  on  appeal.  Bailey  v.  Knight, 
8  Tex.  604. 

When  the  objection  in  the  court  be- 
low to  evidence  of  a  witness  appears 
affirmatively  from  the  bill  of  excep- 
tions to  have  been  based  on  specific 
grounds,  which  did  not  involve  an  ob- 
jection to  witness  giving  his  opinion 
that  ground  of  objection  will  not  be 
heard  for  the  first  time  on  appeal. 
Houston  &  T.  C.  R.  Co.  v.  Knapp,  51 
Tex.  569. 

On  appeal  by  defendants  in  an  ac- 
tion for  the  recovery  of  personal  prop- 
erty, an  assignment  of  error  that  cer- 
tain evidence  was  inadmissible  on  the 
issue  of  value,  because  the  value  could 
be  determined  only  by  proof  of  the 
market  value,  would  not  be  consid- 
ered, where  in  the  trial  court  the  only 
objection  was  that  the  testimony  was 
incompetent,  irrelevant,  and  inadmis- 
sible. Hammond  v.  Decker,  46  Tex. 
Civ.   App.  232,   102   S.   W.   453. 

Where  evidence  as  to  the  compe- 
tency of  a  fellow  servant  was  objected 
to  as  calling  for  an  opinion  of  the  wit- 
ness, and  because  evidence  of  physical 
defects  was  not  evidence  of  incompe- 
tency, such  objection  was  insufficient 
to  present  the  question  on  appeal  that 
the  testimony  was  inadmissible  be- 
cause the  act  of  incompetency  alleged 
was  the  negligent  act  of  such  fellow 
servant  in  withdrawing  .  a  hammer 
handle  from  a  plate,  as  to  which  evi- 
dence of  physical  defects  or  inability 
of  the  helper  was  irrelevant.  Kansas 
City  Consol.  Smelting  &  Refining  Co. 
V,  Taylor,  48  Tex.  Civ,  App.  605,  107 
S.   W.   889. 

The  point  that  statements  by  a  per- 
son injured  in  a  railroad  collision  as  to 
z  pain  in  his  back  made  to  his  physi- 
cian while  in  the  physician's  office  for 


examination  and  treatment  were  made 
during  the  course  of  an  examination 
arranged  for  the  purpose  of  making 
the  declaration  was  not  raised  by  an 
objection  "that  the  time  intervening 
between  the  accident  and  the  occasion 
of  the  complaint  was  too  remote,  and 
that  any  statement  that  the  plaintiff 
may  have  made  at  the  time  would  be 
a  mere  self-serving  declaration,  and 
the  same  was  irrelevant,  immaterial, 
and  incompetent."  El  Paso  &  S.  W. 
R.  Co.  V.  Polk,  49  Tex.  Civ.  App.  269, 
108  S.  W.  761. 

An  objection  to  testimony  of  a 
medical  expert  as  to  any  indications  of 
suffering  pain  given  by  plaintiff  while 
such  expert  was  examining  him  to 
qualify  himself  as  a  witness  does  not 
entitle  the  party  to  complain  of  only 
the  part  of  the  answers  which  were 
mere  declarations  of  pain  and  not  in- 
voluntary shrinkings  therefrom  by  the 
plaintiff.  Consumers,  etc.,  Oil  Co.  v. 
Jonte,  36  Tex.  Civ.  App.  18,  80  S.  W. 
847,  affirmed  in  101  Tex.  632,  no  op. 

Where,  in  an  action  for  damages  to 
cattle,  evidence  of  a  witness  on  the  is- 
sue of  damages  was  objected  to  on  the 
ground  that  the  witness  was  testify- 
ing to  his  opinion  and  not  as  to  facts, 
such  objection  did  not  sustain  the  con- 
tention, first  made  on  appeal,  that  it 
was  error  for  the  court  to  permit  the 
witness  to  testify  what  the  market 
value  of  the  cattle  would  be  if  in  good 
condition,  for  the  reason  that  defend- 
ant was  not  responsible  for  the  depre- 
ciation in  weight  and  appearance  of 
the  cattle  naturally  resulting  from  be- 
ing transported.  Missouri,  etc.,  R.  Co. 
V.  Russell,  40  Tex.  Civ.  App.  114,  88  S. 
W.  379,  affirmed  in  101  Tex.  649, 
no  op. 

Where  it  appeared  by  the  bill  of  ex- 
ceptions that  the  defendant  had  resisted 
an  objection  to  the  admission  of  a 
deposition,  on  the  ground  that  it  was 
filed  only  a  few  minutes  before  the 
trial,  it  was  held  that  he  could  not 
plead,   on   appeal,  that   no   notice  was 
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given  him  before  the  trial.  Chapman 
V.  Allen,  15  Tex.  278. 

An  objection  taken  in  trial  court  to 
a  paper  offered  in  evidence  can  not  be 
enlarged  on  appeal.  Cannon  v.  Can- 
non, 66  Tex.  682,  685,  3   S.  W.  36. 

The  ruling  excluding  the  testimony 
of  witness  as  to  the  condition  of  stock 
before  shipment  in  action  against  a 
carrier  for  damage  in  transit  was  not 
relieved  of  error  by  the  explanation 
of  the  trial  judge  that  there  was  no 
offer  to  show  that  the  witness  was  a 
stockman,  etc.;  the  only  objection  to 
his  evidence  being  that  he  had  not 
identified  the  cattle  as  plaintiff's. 
Texas  &  P.  Ry.  Co.  v,  Coggin,  90  S.  W. 
523,   40  Tex.   Civ.   App.   583. 

Objections  Held  Too  General. — An 
objection  to  evidence  as  being  incom- 
petent is  too  general.  Perkins  v, 
Buaas   (Civ.  App.),  32  S.  W.  240. 

"Evidence  that  is  not  admissible  for 
any  reason  may  be  said  to  be  incom- 
petent. Therefore,  when  evidence  is 
objected  to,  the  particular  ground  of 
objection  should  be  stated."  Perkins 
17.   Buaas   (Civ.  App.),  32  S.  W.  240. 

An  objection  to  evidence  on  the 
formal  ground  that  it  was  irrelevant, 
incompetent,  and  immaterial,  can  not 
be  considered  on  appeal.  (Tex.  Cr. 
App.),  Leftwich  v.  State,  55  S.  W.  571; 
Whittle  V.  State,  66  S.  W.  771,  43  Tex. 
Cr.  App.  468. 

An  objection  to  testimony  that  it 
was  "immaterial  and  irrelevant**  is  too 
general  to  place  before  the  court  the 
question  whether  there  was  an  allega- 
tion in  the  petition  under  which  the 
testimony  was  admissible.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Powers  (Civ. 
App.).  101  S.  W.  250,  judgment  re- 
versed 101  Tex.  161,  105  S.  W.  491. 

The  objection  to  testimony  that  it 
is  "incompetent,  immaterial,  and  irrel- 
evant" is  not  -specific  enough  to  raise 
any  question  on  appeal,  unless  the  real 
nature  of  the  objection  is  so  plain  that 
nothing  more  specific  is  necessary. 
El  Paso  &  S.  W.  Ry.  Co.  v.  Smith,  50 
Tex.  Civ.  App.  10,  108  S.  W.  988. 


Where  objection  is  made  to  the 
writing  of  the  name  of  a  witness  twice 
on  a  piece  of  paper,  in  the  presence  of 
the  jury,  for  the  purpose  of  comparing 
his  handwriting,  by  stating  "that  the 
introduction  of  the  instrument  was  in- 
competent, irrelevant,  and  immaterial, 
and  handwriting  can  not  be  proved  by 
comparison,"  the  objection  is  not  suffi- 
cient to  raise  the  objection  that  hand- 
writing can  not  be  proved  by  com- 
parison with  other  papefs,  claimed  to 
have  been  signed  by  the  witness,  which 
were  not  relevant  to  any  -issue  in  the 
cause.  Wade  z/.  Galveston,  H.  &  S.  A. 
Ry.  Co.  (Civ.  App.),  110  S.  W.  84. 

An  objection  to  the  acknowledgment 
of  a  deed  sought  to  be  introduced  in 
evidence,  on  the  ground  that  it  "was 
not  acknowledged  as  required  bylaw," 
is  too  general.  Leon  &  H.  Blum  Land 
Co.  V,  Dunlap,  4  Tex.  Civ.  App.  315, 
23  S.  W.  473. 

An  objection  to  the  introduction  of 
a  written  assignment  of  the  cause  of 
action  on  the  ground  that  no  predicate 
had  been  laid  to  authorize  its  admis- 
sion was  too  indefinite  to  raise  any 
question.  Pecos  &  N.  T.  Ry. 
Co.  V,  Evans-Snider-Buel  Co.,  93 
S.  W.  1024,  42  Tex.  Civ.  App.  60,  judg- 
ment affirmed  Same  v.  Evans-Snyder- 
Buel  Co.,  97  S.  W.  466,  100  Tex.  190, 
42  Tex.  Civ.  App.  60. 

Sureties  can  not  object  on  appeal 
that  evidence  was  introduced  that  was 
admissible  against  the  principal  or  his 
personal  representatives,  but  not  ad- 
missible against  the  sureties,  where 
they  merely  objected  generally  to  its 
introduction,  without  asking  an  in- 
struction that  such  evidence  should  not 
be  considered  against  them.  Keowne 
V,  Love,  65  Tex.  152. 

Objections  Held  Sufficiently  Spe- 
cific.— An  objection  to  evidence  that 
defendant  railroad  company,  after  an 
accident  caused  by  a  defective  coupling 
pin,  used  another  kind,  on  the  ground 
that  it  was  not  competent,  is  suffi- 
ciently specific.  Texas  &  P.  Ry.  Co.  v. 
Gay,  88  Tex.  Ill,  30  S.  W.  543. 
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Objection  by  plaintiff,  in  an  action 
against  G.  and  L.,  to  testimony  of  M., 
agent  of  L.,  consisting  of  conversations 
between  M.  and  agents  of  G.,  "plain- 
tiff objects  to  what  occurred  between 
witness  and  G.'s  representatives,"  is 
sufficient.  Trammell  &  Lane  v,  J.  M. 
Guffey  Petroleum  Co.,  94  S.  W.  104, 
affirming  42  Tex.  Civ.  App.  60,  93  S. 
W.  102. 

An  objection  to  evidence  of  a  con- 
versation, that  defendants  were  not 
bound  by  "any  statement  made  by  an 
employee  Tong  after  the  accident 
happened,  and  that  they  would  not  be 
bound  by  statements  made  between 
two  agents,*'  was  sufficient  to  present 
the  objection  that  the  declarations  of 
mere  agents  of  the  defendants,  made 
after  the  accident,  were  inadmissible 
against  them.  Judgment  (Civ.  App.), 
86  S.  W.  29,  reversed.  City  of  Austin 
V.  Forbis,  89  S.  W.  405,  99  Tex.  234. 

An  objection  to  evidence  as  being 
hearsay  is  sufficient  when  the  evidence 
does  not,  upon  its  face,  come  within 
the  exceptions  to  the  general  rule  ex- 
cluding hearsay  evidence;  and  it  is  in- 
cumbent on  the  party  offering  it  to 
show  its  admissibility  as  being  within 
one  of  the  exceptional  cases  in  which 
hearsay  evidence  is  admissible.  Johns 
V.  Northcutt,  49  Tex.  444. 

Objection  Construed. — In  an  action 
for  personal  injuries,  an  objection  to 
evidence  as  to  what  plaintiff's  earning 
capacity  was  20  years  before  as  being 
"too  remote"  will  be  taken  to  mean 
that  the  time  and  place  of  such  earn- 
ing are  too  distant  in  time  and  space 
from  where  he  was  injured  to  have  any 
relevancy  to  the  issue  as  to  impair- 
ment of  earning  capacity  by  reason  of 
his  injuries.  El  Paso  Electric  Ry.  Co. 
V,  Murphy,  49  Tex.  Civ.  App.  586,  109 
S.  W.  489. 

bb.   Exceptions  to  Rule. 

A  party  who  objects  to  evidence 
must,  in  general,  state  the  ground  of 
his  objection.  But  there  may  be  ex- 
ceptions to  this  rule  depending  on  the 


character  of  the  proposed  evidence;  a 
general  objection  may  be  sufficient, 
where  it  is  manifestly  incompetent  to 
prove  the  proposed  fact,  or  its  inad- 
missibility is  apparent.  Cheatham  v. 
Riddle,  8  Tex.  162. 

Objections  which  go  to  the  com- 
petency of  evidence  and  which  need 
not  be  specially  taken  below,  appear 
to  be  objections  which  show,  not 
merely  that  the  evidence  is  not  the 
best  evidence,  but  that  it  is  not  admis- 
sible under  any  circumstances.  Ryan 
V.  Jackson,  11  Tex.  391.  See,  also,  De 
Garcia  v.  Galvan,  55  Tex.  53. 

When  testimony  is  objected  to,  but 
no  reason  is  assigned,  the  appellate 
court  will  revise  the  ruling  of  the  court 
below  only  when  the  testimony  is 
irrelevant  or  incompetent.  Stiles  v, 
Giddens,  21  Tex.  783. 

(b)  Insufficiency  of  General  Objec- 
tion to  Evidence,  Any  Portion  of 
Which  Is  Admissible. 

A  general  objection  to  evidence  will 
not  avail,  where  any  part  of  such  evi- 
dence is  not  subject  to  the  objection. 
Houston  V.  Perry,  6  Tex.  462. 

An  objection  to  evidence  as  a  whole 
is  not  tenable  where  part  of  it  is  ad- 
missible, Goodloe  V,  Goodloe,  47  Tex. 
Civ.  App.  493,  105  S.  W.  533;  Wan- 
delohr  v.  Grayson  County  Nat.  Bank 
(Civ.  App.),  106  S.  W.  413,  judgment 
affirmed,  102  Tex.  20,  108  S.  W.  1154. 

Where  a  portion  of  evidence  ob- 
jected to  as  a  whole  is  admissible,  the 
objection  is  properly  overruled.  Gal- 
veston, etc.,  R.  Co.  V,  Gormley,  91 
Tex.  393,  43  S-  W.  877,  reversing  Same 
V,  Burnett  (Civ.  App.),  42  S.  W.  314; 
Missouri,  etc.,  R.  Co.  v,  Johnson,  95 
Tex.  409,  67  S.  W.  768,  affirming  (Civ. 
App.),  67  S.  W.  769;  Jamison  v. 
Dooley,  98  Tex.  206,  82  S.  W.  780,  af- 
firming 34  Tex.  Civ.  App.  302,  79  S.  W. 
71;  Pecos,  etc.,  R.  Co.  v,  Evans-Sny- 
der-Buel  Co.,  100  Tex.  190,  97  S.  W. 
466,  affirming  42  Tex.  Civ.  App.  60,  93 
S.  W.  102;  Rio  Grande  R.  Co.  v.  Cross, 
5  Tex.  Civ.  App.  454,  23  S.  W.  529,  af- 
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firmed  in  93  Tex.  648,  no  op.;  Holt  v. 
Hunt,  18  Tex.  Civ.  App.  363,  44  S.  W. 
889;  Wren  v,  Howland,  33  Tex.  Civ. 
App.  87,  75  S.  W.  894,  affirmed  in  97 
Tex.  652,  no  op.;  Consumers,  etc.,  Oil 
Co.  V.  Jonte,  36  Tex,  Civ.  App.  18,  80 
S.  W.  847,  affirmed  in  101  Tex.  632,  no 
op.;. Sun.  etc.,  Co.  v.  Egbert,  37  Tex. 
Civ.  App.  512,  84  S.  W.  667;  Texas  R. 
Co.  V,  Powell,  38  Tex.  Civ.  App.  157, 
8«  S.  W.  21,  affirmed  in  101  Tex.  662, 
no  op.;  Field  r.  Field,  39  Tex.  Civ. 
App.  1,  87  S.  W.  726,  affirmed  in  101 
Tex.  635,  no  op.;  Gulf,  etc.,  R.  Co.  v, 
Tullis.  41  Tex.  Civ.  App.  219,  91  S.  W. 
317;  Goodloe  v,  Goodloe,  47  Tex.  Civ. 
App.  493,  105  S.  W.  533,  affirmed  in  102 
Tex.  583,  no  op.;  International,  etc., 
R,  Co.  r.  Cuneo,  47  Tex.  Civ.  App.  622, 
108  S.  W.  714,  affirmed,  no  op.;  Fant 
r.  Willis  (Civ.  App.),  23  S.  W.  99; 
Keating,  etc.,  Co.  v,  Erie  City  Iron 
Works  (Civ.  App.),  63  S.  W.  546; 
Rhodes,  etc.,  Furniture  Co.  v,  Henry 
(Civ.  App.),  67  S.  W.  340;  St.  Louis, 
etc..  R.  Co.  V.  Frazier  (Civ.  App.),  87 
S.  W.  400,  affirmed  in  101  Tex.  656,  no 
op.;  Wandelohr  v,  Grayson  County 
Nat.  Bank  (Civ.  App.),  106  S.  W.  413, 
affirmed  in  102  Tex.  20,  108  S.  W.  1154. 

The  overruling  of  a  general  objec- 
tion to  evidence  can  not  be  assigned 
as  error  though  a  portion  of  such  evi- 
dence was  inadmissible.  Consumers* 
Cotton  Oil  Co.  V,  Jonte,  80  S.  W.  847, 
36  Tex.   Civ.  App.  18. 

If  a  part  of  the  evidence  relating  to 
a  transaction  is  admissible,  though  a 
part  is  not.  a  general  objection  to  the 
entire  evidence  is  properly  overruled. 
International  &  G.  N.  R.  Co.  v,  Cuneo, 
47  Tex.  Civ.  App.  622,  108  S.  W.  714. 

Where  testimony  is  admitted  in  con- 
nection with  inadmissible  testimony  by 
the  same  witness,  and  the  objection  is 
made  to  the  evidence  as  a  whole,  er- 
ror can  not  be  predicated  on  the  action 
of  the  court  in  overruling  such  objec- 
tion. Fant  r.  Willis  (Civ.  App.),  23 
S.  W.  99. 

In  an  action  for  personal  injuries, 
7  Tex— 4 


a  witness  testified  as  to  six  certificates 
as  to  plaintiff's  disability,  supposed  to 
have  been  made  by  a  doctor,  who  testi- 
fied that  he  had  given  but  two  cer- 
tificates. There  was  testimony  to  show 
that  the  doctor  had  given  at  least  four 
certificates.  Held,  that  a  motion  to 
strike  out  the  testimony  regarding  all 
six  certificates  was  properly  refused, 
since  it  is  not  error  to  overrule  an  ob- 
jection which  is  invalid  in  part.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  £/.  Janet, 
49  Tex.  Civ.  App.  17,  107  S.  W.  963. 

A  bill  of  exception  complaining  of 
all  of  the  evidence,  some  of  which  is 
admissible,  presents  nothing  for  re- 
view. Dolan  V,  Meehan  (Civ.  App.), 
80  S.  W.  99. 

Where  a  statement  of  facts  was 
agreed  on  by  the  parties,  and  when 
offered  on  trial  defendant  objected  to 
it  as  an  entirety,  the  objections  not 
showing  the  particular  parts  deemed 
objectionable,  the  action  of  the  trial 
court  in  overruling  the  objections  will 
not  be  reviewed  on  appeal.  Rio  Grande 
R.  Co.  V.  Cross,  5  Tex.  Civ.  App.  454, 
23    S.   W.   529,   1004. 

Where  any  part  of  the  statement  of 
a  witness  is  admissible,  an  objection  to 
the  admission  of  the  statement  as  a 
whole  does  not  apply  to  any  portion 
of  it.  Sullivan  v,  Fant,  51  Tex.  Civ. 
App.  6,  110  S.  W.  507. 

In  an  action  between  applicants  for 
the  purchase  of  public  lands,  where 
plaintiff  on  the  trial  objected  to  the 
admission  in  evidence  of  the  whole  of 
a  certificate  of  the  commissioner  of  the 
land  office  issued  to  defendant,  he 
could  not,  on  appeal  urge  that  a  por- 
tion of  such  certificate  should  be  ex- 
cluded. Winans  v.  McCabe,  41  Tex. 
Civ.  App.  99,  92  S.  W.  817. 

Where  objection  is  made  to  the  in- 
troduction of  a  statement  in  a  deed  as 
a  whole,  such  objection  is  not  suffi- 
cient to  raise  the  question  of  the  ad- 
missibility of  a  specific  part  of  the 
statement,  and  it  was  not  error  to  ad- 
mit the   entire   statement,   if  any  part 
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thereof  was  proper  evidence.  Wren  v. 
Rowland,  76  S.  W.  894,  33  Tex.  Civ. 
App.  87. 

In  an  action  for  damag^es  for  delay 
in  shipment  of  cattle,  testimony  as  to 
market  value  derived  from  informa- 
tion received  from  salesmen  of  com- 
mission houses  was  hearsay  and  inad- 
missible, but  testimony  based  on  in- 
formation obtained  from  newspaper 
market  reports  was  properly  admitted. 
Held,  that  objection  being  made  to  all 
the  testimony,  the  judgment  would  not 
be  reversed  for  admission  of  the  im- 
proper portion.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Gunter,  39  Tex.  Civ.  App. 
129,  86  S.  W.  938. 

Where  plaintiff,  in  an  action  for  in- 
juries, introduced  as  a  witness  upon  the 
extent  of  his  injuries  a  physician  who 
had  examined  him  solely  for  the  pur- 
pose of  qualifying  himself  to  testify 
upon  the  subject,  a  general  objection  to 
such  witness'  testifying  to  anything 
plaintiff  said  or  did  while  being  so  ex- 
amined, made  before  the  witness  had 
given  any  testimony  at  all,  was  in- 
sufficient to  raise  any  question  as  to 
the  admissibility  of  the  testimony,  since 
some  of  such  declarations  might  be 
admissible,  and  the  court  could  not 
pass  upon  them  until  it  knew  what 
they  were.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v,  Johnson,  67  S.  W.  768,  95 
Tex.  409,  affirming  judgment  (Civ. 
App.),  67  S.  W.  769. 

Sustaining  interrogatories  to  wit- 
nesses containing  admissible  matter  is 
not  error  when  the  objections  fail  to 
separate  the  proper  from  the  objec- 
tionable portions.  Goodloe  v,  Good- 
loe,  47  Tex.  Civ.  App.  493,  105  S.  W. 
533,  affirmed  in  102  Tex.  583,  no  op. 

Where  an  objection  extends  to  only 
a  part  of  an  answer  of  a  witness  in  a 
deposition,  the  objector  should  sepa- 
rate the  admissible  part  from  the  inad- 
missible, and  it  is  not  error  to  over- 
rule his  objection  to  the  entire  answer. 
Galveston,  etc.,  R.  Co.  v.  Gormley,  91 
Tex.  393,  43  S.  W.  877,  reversing  42  S. 
W.  314. 


(4)   Waiver  of  Objections  to  Evidence 
Admitted  over  Objection. 

See,  generally,  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  313. 

A  party  can  not  complain  of  the  ad- 
mission of  evidence  over  his  objection 
where  he  later  permits  similar  evi- 
dence to  be  introduced  without  objec- 
tion. City  of  San  Antonio  v.  Potter^ 
71  S.  W.  764,  31  Tex.  Civ.  App.  263; 
Galveston,  H.  &  S.  Ry.  Co.  v,  Baum- 
garten,  72  S.  W.  78,  31  Tex.  Civ.  App. 
253. 

Where  the  plaintiff  offered  a  testi- 
monio  in  evidence  and  defendant  ob- 
jected on  the  ground  that  its  execu- 
tion and  the  authority  of  the 
commissioner  were  not  proved  and 
afterwards  plaintiff  introduced  in  evi- 
dence, without  objection,  a  translation 
from  the  land  office  of  the  protocol, 
the  objection  to  the  admission  of  the 
plaintiff's  evidence  of  title  was  thereby 
removed.  Howard  v,  Richeson,  13 
Tex.  553. 

Where  a  deed  was  admitted  in  evi- 
dence, over  the  objection  of  defendant, 
the  subsequent  introduction  in  evi- 
dence by  him  of  same  deed  was  a 
waiver  of  such  objection.  Dohoney  v, 
Womack,  1  Tex.  Civ.  App.  354,  19  S. 
W.  883,  20  S.  W.  950. 

A  party  can  not  object  to  the  intro- 
duction of  a  record  after  he  has 
agreed  that  it  might  be  used.  Kemp- 
ner  v,  Beaumont  Lumber  Co.,  49  S. 
W.  412,  20  Tex.  Civ.  App.  307. 

A  party  who,  after  the  admission  of 
testimony  over  his  objection,  requires 
the  witnesses  on  cross-examination  to 
repeat  the  testimony,  with  a  view  of 
defeating  the  force  thereof  by  experi- 
menting to  see  whether  the  witnesses 
will  not  impeach  themselves  by  giving 
their  testimony  differently,  can  not 
claim  that  the  testimony  was  in  evi- 
dence over  his  objection.  Sullivan  v. 
Fant,  51  Tex.  Civ.  App.  6,  110  S.  W. 
507. 

Testimony  improperly  admitted  is 
not  rendered  admissible,  because  the 
party   objecting   filed   cross   interroga- 
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tones  to  the  witness  touching  the  mat- 
ters to  which  the  objection  related. 
Sicbcrt  V,  Lott,  20  Tex.  Civ.  App.  191, 
193,  49  S.  W.  783.  See  the  title  EVI- 
DENCE, vol.  6,  p.  1098. 

b.    Exceptions. 
(1)    Necessity. 

In  order  to  save  for  review  a  ruling 
of  the  court  upon  the  admission  of  evi- 
dence, an  exception  should  be  taken  to 
such  ruling.  Western  Union  Tel.  Co. 
V.  Johnsey,  49  Tex.  Civ.  App.  487,  109 
S.  W.  251,  affirmed,  no  op. 

Objection  should  be  made  as  soon 
as  the  inadmissibility  of  testimony  is 
disclosed  by  the  examination  of  the 
witness.  It  should  then  be  insisted 
on,  and  if  it  be  not  sustained  excep- 
tion should  be  reserved.  Maverick  v, 
Maury,  79  Tex.  435,  15  S.  W.  686. 

The  admission  of  evidence  against 
objections  will  not  be  considered  on 
appeal  when  the  record  fails  to  show 
that  any  exceptions  were  taken  to  such 
ruling.  Bast  r.  Alford,  22  Tex.  399; 
Mullins  V.  Thompson,  51  Tex.  7,  12; 
Orr,  etc.,  Shoe  Co.  v,  Ferrell,  68  Tex. 
638,  5  S.  W.  490;  Collins  v.  Panhandle 
Nat  Bank,  75  Tex.  254,  11  S.  W.  1053; 
Blum  V,  Jones,  86  Tex.  492,  495,  25  S. 
W.  694;  Texas  Loan  Agency  v,  Flem- 
ing, 92  Tex.  458,  49  S.  W.  1039,  revers- 
ing 18  Tex.  Civ.  App.  668,  46  S.  W.  63; 
Wells  V.  Burts,  3  Tex.  Civ.  App.  430, 
22  S.  W.  419;  Saul  v.  Frame,  3  Tex. 
Civ.  App.  596,  22  S.  W.  984;  Foley  v, 
Houston,  etc.,  R.  Co.,  50  Tex.  Civ. 
App.  218,  108  S.  W.  169,  110  S.  W.  96; 
McFadden  v.  Prater  (Sup.),  3  S.  W. 
306;  Ballero  v,  Casey  (Sup.),  9  S.  W. 
189;  Spicer  v.  Taylor  (Civ.  App.),  21 
S.  W.  314;  Western  Union  Tel.  Co.  v. 
Smith  (Civ.  App.),  33  S.  W.  742; 
Walker  v.  State,  7  Tex.  Cr.  App.  245. 

Where  the  record  does  not  shew 
that  objection  was  made  and  exception 
reserved  to  the  admission  of  evidence 
in  the  court  below,  the  admissibility  of 
the  evidence  can  not  be  considered  on 
appeal.  Ballew  v.  Casey  (Sup.),  9  S. 
W.  189. 


"There  are  no  findings  of  fact  filed 
by  the  court,  and  we  are  not  able  to 
determine  what  particular  testimony 
the  court  considered  or  what  weight 
was  given  to  any  particular  part  of  it. 
The  proper  method  of  presenting  the 
question  intended  is  to  object  to  the 
testimony,  and  save  a  bill  of  excep- 
tions if  the  objections  should  be  over- 
ruled; it  can  not  be  done  by  assign- 
ment of  error  to  the  consideration  of 
the  testimony  by  the  court.  It  would 
be  presumed,  in  the  absence  of  some- 
thing to  the  contrary,  that  the  court 
gave  to  the  evidence  its  legal  and 
proper  effect  only."  Wells  v,  Burts, 
3  Tex.  Civ.  App.  430,  22  S.  W.  419. 

Error  in  admitting  a  document  in 
evidence  on  trial  will  not  be  consid- 
ered on  appeal,  where  the  bill  of  ex- 
ceptions does  not  show  that  any 
exception  was  taken  to  the  ruling  ad- 
mitting the  evidence.  Foley  v.  Hous- 
ton Belt  &  Terminal  Ry.  Co.,  50  Tex. 
Civ.   App.   218,   110   S.   W.   96. 

(2)   Time  of  Taking. 

An  exception  to  the  ruling  of  the 
court,  on  any  question  of  evidence, 
must  be  taken  during  the  trial.  Jones 
V,  Thurmond's  Heirs,  5  Tex.  318. 

"The  supreme  court  will  not  revise 
the  action  of  the  trial  court  in  ad- 
mitting or  excluding  evidence  unless 
excepted  to  at  the  time."  Collins  v. 
Panhandle  Nat.  Bank,  75  Tex.  254,  11 
S.  W.  1053. 

A  party  can  not,  after  verdict,  com- 
plain that  objectionable  matter  in  a 
pleading  was  read  to  the  jury,  no  ex- 
ception having  been  taken  at  the  time. 
Western  Union  Tel.  Co.  v.  Smith  (Civ. 
App.),  33  S.  W.  742. 

Action  of  court  in  overruling  motion 
to  suppress  deposition  will  not  be  re- 
viewed on  appeal  in  absence  of  excep- 
tion taken  at  time.  Blum  v.  Jones,  S6 
Tex.  492,  495,  25  S.  W.  694. 
2.  Exclusion  of  Evidence, 
a.    Necessity  for  Exception  to  Ruling. 

In  General. — Aileged  error  ot  the 
trial  court  in   excluding  evidence  can 
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not  be  reviewed  in  the  appellate  court 
unless  the  ruling  excluding  such  evi- 
dence was  duly  excepted  to  below. 
Fulton  V,  Bayne,  18  Tex.  50,  56;  Bast 
r.  Alford,  20  Tex.  226;  Orr,  etc.,  Shoe 
Co.  V,  Ferrell,  68  Tex.  638,  5  S.  W.  490; 
Collins  V.  Panhandle  Nat.  Bank,  75 
Tex.  254,  11  S.  W.  1053;  Texas  Loan 
Agency  v,  Fleming,  92  Tex.  458,  49 
S.  W.  1039,  reversing  18  Tex.  Civ.  App. 
668,  46  S.  W.  63;  Fox  v,  Brady,  1  Tex. 
Civ.  App.  590,  20  S.  W.  1024;  Saul  v. 
Frame,  3  Tex.  Civ.  App.  596,  22  S.  W. 
984;  Western  Union  Tel.  Co.  v,  John- 
sey,  49  Tex.  Civ.  App.  487,  109  S.  W. 
251;  McFadden  v.  Prater  (Sup.),  3  S. 
W.  306;  Ballew  v,  Casey  (Sup.),  9  S. 
W.  189;  Spicer  v,  Taylor  (Civ.  App.), 
21  S.  W.  314. 

Unless  an  exception  was  reserved  to 
the  ruling  of  a  trial  court  in  rejecting 
evidence,  its  action  will  not  be  review- 
able on  appeal.  Durham  v,  Atwell 
(Civ.  App.),  27  S.  W.  316. 

Objections  to  exclusion  of  evidence, 
not  made  below  and  shown  of  record 
can  not  be  heard  on  appeal.  Fulton 
V,  Bayne,  18  Tex.  50,  67. 

A  defendant  who  was  not  present  at 
the  trial,  either  in  person  or  by  at- 
torney, can  not,  on  appeal,  object  to 
the  suppression  of  a  deposition  at  the 
trial  on  motion  of  plaintiff.  Brooks  v, 
Pegg  (Sup.),  8  S.  W.  596. 

Necessity  That  Exceptions  Be 
Made  Part  of  Record  by  Bill  of  Ex- 
ceptions. — The  admission  or  exclusion 
of  evidence  can  not  1>e  reviewed  where 
no  exceptions  are  taken  at  the  time  and 
made  part  of  the  record  by  bill  of  ex- 
ceptions. Saul  V.  Frame,  22  S.  W.  984, 
3  Tex.  Civ.  App.  596.  See  the  title 
EXCEPTIONS,  BILL  OF,  AND 
STATEMENT  OF  FACTS  ON  AP- 
PEAL, 
b.   Time  of  Taking. 

The  ruling  of  the  trial  court  exclud- 
ing evidence  must  be  excepted  to  at 
the  time.  Collins  v.  Panhandle  Nat. 
Bank,  75  Tex.  254,  11  S.  W.  1053;  Saul 
V,  Frame,  3  Tex.  Civ.  App.  596,  22  S. 
W.    984. 


c.  Showing  as  to  Nature  of  Evidence 
Proposed  to  Be  Introduced,  etc. 

An  exception  to  the  exclusion  of  evi- 
dence should  plainly  show  the  nature 
of  the  evidence  proposed  to  be  intro- 
duced in  order  to  determine  its  admis- 
sibility. Gulf,  Colorado  &  S.  F.  Ry. 
Co.  V,  Locker,  78  Tex.  279,  14  S.  W. 
611. 

The  court's  rejection  of  evidence  can 
not  be  reviewed  in  the  absence  of  an 
offer  presenting  to  the  court  what  was 
expected  to  be  proved  by  the  witness. 
Galveston,  etc.,  R.  Co.  v,  Dehnisch 
(Civ.  App.),  57  S.  W.  64. 

In  the  absence  of  a  showing  what 
the  answer  of  a  witness  would  have 
been  to  a  question  to  which  an  objec- 
tion was  sustained,  the  court  on  ap- 
peal can  not  assume  that  the  answer 
would  have  been  of  benefit  to  the  party 
complaining  or  that  its  exclusion  was 
harmful  to  him.  Goldstein  v.  Susholtz, 
46  Tex.  Civ.  App.  582,  105  S.  W.  219, 
affirmed  in  102  Tex.  583,  no  op. 

An  exception  to  exclusion  of  evi- 
dence is  too  vague  and  uncertain  that 
does  not  show  the  evidence  offered 
with  sufficient  certainty  to  enable  the 
appellate  court  to  perceive  that  the 
testimony  if  it  had  been  allowed  would 
have  been  material.  Vance  v,  Saat- 
hoff,  2  Posey  658,  662. 

"The  general  rule  is,  that  in  order 
to  entitle  a  party  to  a  revision  of  the 
ruling  of  the  lower  court  in  refusing 
to  allow  him  to  propound  a  question 
to  a  witness,  he  must  show  what  an- 
swer he  expected  to  elicit,  in  order 
that  the  court  may  see  that  he  has  been 
deprived  of  legitimate  evidence.  This 
rule  applies  mainly  to  a  case  where  a 
party  is  seeking  to  introduce  original 
evidence,  the  nature  of  which  he  should 
be  expected  to  know  before  he  offers 
the  same,  and  is  not  applicable  to  a 
case  where  the  party  is  cross-examin- 
ing the  witness  of  his  adversary,  with 
whose  knowledge  of  the  case  he  is  not 
supposed  to  be  familiar.  In  this  class 
of  cases  we  think  the  better  rule  is, 
that  if  the  question  appears  on  its  face 
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to  be  calculated  to  elicit  competent 
testimony,  it  is  error  to  refuse  the 
same,  although  counsel  may  not  be 
able  to  state  to  the  court  the  answer 
intended  or  expected  to  be  elicited.  To 
exact  such  a  statement  would  be  to  re- 
quire counsel  either  to  speculate  upon 
the  answer  of  an  adverse  witness,  or 
deal  unfairly  with  the  court."  Cun- 
ningham V.  Austin,  etc.,  R.  Co.,  88  Tex. 
534.  31  S.  W.  629. 

An  exception  to  the  refusal  of  the 
court  to  require  a  witness  to  answer  a 
question,  where  the  record  does  not 
show  what  the  answer  would  have 
been,  will  not  be  considered.  Lock- 
hart  V,  Keller   (Sup.),  9  S.  W.  179. 

"It  is  incumbent  upon  the  party  who 
complains  of,  the  rejection  of  evidence 
to  show  in  some  way  what  the  re- 
jected evidence  was,  that  this  court 
may  know  whether  he  was  injured  by 
the  ruling.  A  question  may  be  proper; 
but,  if  the  reply  to  it  would  have  been 
of  no  value  to  the  party  propounding 
it,  he  has  suffered  no  injury.  Mathews 
V,  State.  44  Tex.  376;  Griffin  v.  Chad- 
wick,  44  Tex.  406;  Burleson  v,  Han- 
cock. 28  Tex.  82;  Styles  r.  Gray,  10 
Tex.  503;  King  v.  Gray,  17  Tex.  62, 
71;  McKay  v,  Overton,  65  Tex.  82,  85; 
Milliken  v.  Smoot,  64  Tex.  171." 
Pennington  v,  McQueen  (Sup.),  3  S. 
W.  315,  316. 

Exceptions  to  a  ruling  excluding  a 
document  should  set  out  the  document 
and  the  reasons  why  it  was  excluded. 
Watson  V,  Mathews,  36  Tex.  278. 

An  assignment  of  error  complaining 
o.f  the  rejection  of  the  testimony  of  a 
witness  is  not  open  to  consideration 
on  appeal,  where  the  bill  of  exceptions 
does  not  disclose  what  the  witness 
would  have  testified  to,  nor  what  ob- 
jections were  presented  to  the  testi- 
mony. Ramm  v.  Galveston,  etc.,  R. 
Co.  (Civ.  App.),  92  S.  W.  426,  affirmed 
in  101  Tex.  653,  no  op.  See  the  title 
EXCEPTIONS,  BILL  OF,  AND 
STATEMENT  OF  FACTS  ON  AP- 
PEAL. 


8.   Questions  and  Answers, 
a.  Questions. 

Necessity  for  Objections  Generally. 
— When  a  question  is  propounded  to 
a  witness  which  may  elicit  incompetent 
evidence,  the  adverse  party  must 
promptly  object  to  the  question,  and 
if,  having  the  opportunity  to  object, 
he  fail  to  do  so  before  the  question 
is  answered,  he  can  not  complain  that 
the  answer  of  the  witness  is  incom- 
petent. A  party  will  not  be  permitted 
to  speculate  on  the  answer  of  a  wit- 
ness. Gonzalez  v.  State,  30  Tex.  Cr. 
App.  203,  16  S.  W.  978. 

An  objection  to  a  question  indicated 
by  appellant's  "remarks"  under  his  as- 
signment of  error,  not  having  been 
made  in  the  trial  court,  can  not  be 
considered  on  appeal.  United  States 
Gypsum  Co.  v.  Shields  (Civ.  App.),  106 
S.  W.  724. 

The  supreme  court  will  not  review 
exceptions  to  interrogatories  to  wit- 
nesses as  being  leading  where  not 
taken  in  court  below.  Mann  v.  Fal- 
con, 25  Tex.  271,  274. 

Right  of  Party  Offering  Witness  to 
Object  to  Improper  Questions. — A 
party  who  offers  a  witness  for  a  cer- 
tain purpose  has  a  right  to  object  to 
improper  questions,  the  answers  to 
which  might  affect  his  credibility. 
Kruger  v,  Spachek,  54  S.  W.  295,  2J> 
Tex.  Civ.  App.  307. 

Necessity  for  Stating  Ground  of  Ob- 
jection.— The  court  may  in  its  dis- 
cretion refuse  to  entertain  an  objection 
to  a  question  unless  the  ground  thereof 
is  stated  but  sustaining  a  general  ob- 
jection would  not  be  ground  for  re- 
versal if  no  substantial  error  is  com- 
mitted. Flanagan  v,  Womack,  54 
Tex.  45. 

Shifting  Grrounds  of  Objection  in 
Appellate  Court. — Where  on  the  voir 
dire  certain  questions  of  defendant 
were  objected  to  and  overruled  on  the 
ground  "that  the  statute  allowed  no 
such  question,"  plaintiff  can  not,  in  the 
appellate    court,   change   his    position. 
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and  object  to  these  questions  as  "pre- 
maturely asked."  Houston  &  T.  C. 
Ry.  Co.  V,  Terrell,  69  Tex.  650,  7  S.  W. 
670. 

Scope  and  Effect  of  General  Objec- 
tion.— A  general  objection  will  not 
raise  the  point  that  a  question  is  lead- 
ing. Waller  v.  Leonard,  89  Tex.  507, 
35  S.  W.  1045. 

Objections  going  to  a  question  to 
and  answer  of  a  witness  as  a  whole  do 
not  entitle  appellant  to  complain  of 
the  admission  of  a  part  of  the  answer, 
only  a  part  of  it  being  objectionable. 
Consumers,  etc..  Oil  Co.  v.  Jonte,  36 
Tex.  Civ.  App.  18,  80  S.  W.  847,  af- 
firmed in  101  Tex.  632,  no  op. 

"The  balance  of  the  testimony  was 
possibly  not  admissible,  but  a  part  of 
it  being  admissible  and  the  objection 
being  to  the  whole,  the  appellant  is  in 
no  condition  to  complain.  It  should 
have  urged  its  objections  to  the  ob- 
jectionable portion  of  the  evidence,  or 
should  have  requested  an  instruction 
to  the  effect  that  it  be  not  considered." 
Consumers,  etc..  Oil  Co.  v.  Jonte,  36 
Tex.  Civ.  App.  18,  23,  80  S.  W.  847, 
affirmed  in  101  Tex.  632,  no  op. 

Objection  to  Leading  Question  Not 
Waived  by  Witness'  Reiteration  of 
Matter  Suggested. — Where  a  witness 
has  been  asked  leading  questions, 
which  are  objected  to,  her  reiteration 
of  the  matter  suggested,  without  ob- 
jection, is  not  a  waiver  of  the  error. 
Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Xoncs, 
85  S.  W.  37,  38  Tex.  Civ.  App.  129. 

Objection  Held  Inapplicable  and 
Properly  Overruled. — In  an  action  for 
injuries  received  in  a  collision  between 
a  street  car  and  a  railway  train,  a  wit- 
ness was  asked  to  state  whether  or 
not,  in  his  experience  as  a  railroad 
man,  when  a  railroad  train  is  ap- 
proaching a  crossing,  and  a  street  car 
is  approaching  the  same  crossing,  so 
that  it  would  appear  that  one  or  the 
ether  must  stop,  he  ever  knew  the 
train  to  stop  to  let  the  street  car  pass. 
The  question  was  objected  to  on  the 


ground  that  the  witness  had  shown 
that  he  did  not  sec  the  car  until  it  had 
passed,  and  therefore  he  could  not  an- 
swer the  question.  Held,  that  the  ob- 
jection was  inapplicable  and  properly 
overruled.  Northern  Texas  Traction 
Co.  V.  Caldwell,  44  Tex.  Civ.  App.  374, 
99  S.  W.  869. 
b.    Answers. 

Necessity  for  Objection  to  Answer. 
— An  objection  to  the  answer  of  a  wit- 
ness to  an  interrogatory,  not  made  at 
the  trial,  will  not  be  considered  on  ap- 
peal. Houston,  etc.,  R.  Co.  v,  Bath,  40 
Tex.  Civ.  App.  270,  90  S.  W.  55,  af- 
firmed in  101  Tex.  641,  no  op. 

Objection  to  use  of  answers  to  in- 
terrogatories as  not  responsive  must 
be  taken  when  offered  in  evidence  and 
can  not  be  first  raised  on  appeal. 
Handley  v.  Leigh,  8  Tex.  129,  130. 

Generally,  as  to  objections  to  ques- 
tions asked  in  depositions,  see  the  title 
DEPOSITIONS  AND  INTERROG- 
ATORIES, vol.  6,  p.  326. 

Operation  of  Objection  to  Question 
as  Objection  to  Answer. — An  objec- 
tion to  allowing  a  witness  to  answer  a 
question  asked  on  his  examination  is 
practically  an  objection  to  the  answer, 
and  sufficient  for  the  purpose  of  re- 
view on  appeal.  Judgment  (Civ. 
App.),  101  S.  W.  250,  reversed.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Powers, 
101  Tex.  161,  105   S.  W.  491. 

An  objection  to  a  question  which  is 
proper  does  not  operate  as  an  objec- 
tion to  incompetent  evidence  em- 
braced in  the  answer  to  such  question. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hert- 
zig,  3  Tex.  Civ.  App.  296,  22  S.  W. 
1013. 

Objection  to  Introduction  of  Sup- 
pressed Answer  in  Deposition. — ^Wherc 
the  court,  on  the  motion  of  a  party, 
suppressed  an  answer  in  a  deposition, 
an  objection  to  the  admissibility  of 
the  answer  on  the  ground  that  it  is 
hearsay  raises  no  question  for  review; 
it  being  the  duty  of  the  party  to  ob- 
ject to  the  introduction  of  the  answer 
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on  the  ground  that  it  has  been  sup- 
pressed. Gulf,  C.  &  S.  F.  Ry.  Co.  v, 
Luther,  40  Tex.  Civ.  App.  517,  90  S. 
W.  44. 

Practice  in  Case  of  Failure  to 
Promptly  Object  to  Reading  of  An- 
swer.— Where  counsel  fails  to  promptly 
object  to  the  reading  by  opposing 
counsel  of  an  answer  of  a  witness  to 
a  question  asked  in  a  deposition,  he 
should,  in  order  to  raise  the  question 
of  error  in  reading  the  same,  move  to 
exclude  the  answer  and  request  that 
the  jury  be  directed  not  to  consider  it. 
(Civ.  App.),  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Matthews,  89  S.  W.  983,  reversed  93 
S.  W.  1068,  100  Tex.  63. 

Necessity  for  Motion  to  Strike  Out 
Answer  Not  Responsive  to  Question. 
— ^Where  the  court  rebuked  a  witness 
for  making  an  answer  which  was  not 
in  response  to  the  question  asked,  and 
the  party  complaining  did  not  move 
to  strike  out  the  answer,  the  answer 
was  not  reversible  error.  Western 
Union  Telegraph  Co.  v,  Johnsey,  49 
Tex.   Civ.  App.  487,   109   S.   W.  251. 

Necessity  for  Motion  to  Strike  Out 
Answer  to  Question  Objected  to. — 
Where  a  defendant  objected  to  a  ques- 
tion propounded  to  a  witness  without 
moving  the  court  to  strike  out  the  an- 
swer thereto,  an  assignment  that  the 
court  erred  in  admitting  the  evidence 
was  not  well  taken.  St.  Louis  S.  W. 
Ry.  Co.  V.  Stonecypher,  63  S.  W.  946, 
25   Tex.   Civ.   App.   569. 

Necessity  for  Exception  to  Designate 
Objectionable  Part  of  Answer. — An 
interrogator's  exception  to  an  answer 
must  designate  with  certainty  the  pre- 
cise error  or  part  relied  on  as  defect- 
ive.   Burleson  v.  Hancock,  28  Tex.  81. 

'•The  party  to  a  suit  to  whom  in- 
terrogatories may  be  propounded  by 
the  opposite  party,  under  art.  447,  O. 
&  W.  Dig.,  shall  simply  confess  or  deny 
the  fact  concerning  which  he  has  been 
interrogated,  but  has  the  right  to  state 
such  other  facts,  tending  to  his  de- 
fense, as  are  closely  connected  with  the 


fact  on  which  he  has  been  interro- 
gated. But,  'if  the  answer  contain 
other  testimony  than  that  permitted, 
the  court,  upon  exception  being  made 
thereto  in  writing,  will  cause  the  same 
to  be  stricken  out.'  O.  &  W.  Dig.,  art. 
477;  Pas.  Dig.,  art.  3750,  note  854.  *The 
rule  in  taking  exceptions  is,  that  it 
must  be  so  specific  as  to  point  to  the 
precise  error  intended  to  be  relied 
upon;  for  the  courts,  in  their  decisions 
upon  questions  arising  at  the  trial,  are 
not  bound  to  do  more  than  respond  to 
the  motion  in  the  terms  in  which  it 
is  made;  they  are  not  bound  to  modify 
the  propositions  of  counsel,  so  as  to 
make  them  fit  the  case.'  Houston  v. 
Perry,  5  Tex.  462;  8  Wend.  109;  6  Mo. 
187.  The  written  exception  made  to 
the  answer  of  Hancock,  to  the  second 
interrogatory  propounded  to  him,  does 
not  designate  with  sufficient  certainty 
the  part  objected  to,  and  we  are  of 
opinion  that  the  judge,  under  the  rule 
above  stated,  did  not  correctly  over- 
rule the  exception.  It  might  be 
urged,  with  much  plausibility,  that  the 
whole  of  the  answer  of  Hancock  to 
the  second  interrogatory  propounded 
to  him  is  responsive  directly  or  closely 
connected  with  the  fact  on  which  he 
was  interrogated,  but  we  do  not 
now  decide  the  question.  Graham  v. 
Stephen,  15  Tex.  88;  Foster  v.  Spear, 

22  Tex.  226;   Herbert  v,   Butterworth, 

23  Tex.  250."  Burleson  v.  Hancock,  28 
Tex.  81. 

Where  answers  to  interrogatories 
are  excepted  to  on  the  ground  that 
they  contain  matters  not  responsive  or 
pertinent  under  the  statute,  the  objec- 
tionable parts  of  the  answers  should 
be  designated  by  the  exceptions.  Ford 
V,  Clements,  13  Tex.  592. 

Effect  of  Exceptions  Applicable  to 
All  Answers  to  Interrogatories.— 
Where  exceptions  to  the  answers  to 
interrogatories  propounded  to  a  party 
apply  to  all  the  answers,  and  are  not 
well  founded  as  to  some,  it  is  not  er- 
ror to  overrule  them  entirely.  Ford  v, 
Clements,   13  Tex.   592. 
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Objection  to  Answer  to  Be  Deter- 
mined without  Reference  to  Other  An- 
swers.— ^An  objection  to  certain  an- 
swers of  a  witness  must  be  determined 
without  reference  to  other  answers. 
Kansas  City  Consol.  Smelting  &  Re- 
fining Co.  V,  Taylor,  48  Tex.  Civ.  App. 
606,   107   S.  W.   889. 

Objection  Properly  Overruled  Where 
AjQgwer  Confined  to  Relevant  Mat- 
ters.— Where  a  question  was  asked 
about  an  entire  conversation,  part  of 
which  was  irrelevant,  but  the  witness 
confined  himself  to  the  relevant  por- 
tion, the  overruling  of  an  objection  to 
the  answer  was  not  error.  Paul  v. 
Chenault  (Civ.  App.),  44  S.  W..  682. 

c    Objections  on  Ground  of  Surprise 
at  Witness'  Testimony. 

Where  a  party  has  taken  his  chances 
for  a  verdict  before  the  jury,  it  is  too 
late  on  appeal  to  claim  that  he  was 
surprised  by  the  testimony  introduced 
on  the  trial.  Texas,  etc.,  R.  Co.'  v. 
Porter  (Civ.  App.),  41  S.  W.  88. 

Appellant  can  not  complain  of  judg- 
ment on  the  ground  of  surprise  at  wit- 
ness' testimony,  when  he  did  not  re- 
quest a  continuance  of  the  case  on  ac- 
count   of    such    surprise.      Gregory   v. 
Southern  Pac.  R.  Co.,  2  Tex.  Civ.  App. 
279,  280,  21   S.  W.  417.     See  the   title 
CONTINUANCES,  vol.  4,  p.  482. 
4.   Insufficiency  of  Evidence, 
a.   Necessity  for  Raising  Question  be- 
low by  Motion  for  New  Trial. 
(1)    General  Rule. 

See,  generally,  the  titles  APPEAL 
AND  ERROR,  vol.  1,  p.  313;  NEW 
TRIALS. 

The  suflfioiency  of  the  evidence  to 
sustain  the  verdict  or  judgment  will 
not  be  considered  on  appeal,  where 
not  properly  presented  to  the  court 
below  in  a  motion  for  a  new  trial. 
Daniels  v,  Creekmore,  7  Tex.  Civ.  App. 
573,  27  S.  W.  148;  Valentine  v,  Sweaft, 
34  Tex.  Civ.  App.  135,  78  S.  W.  385, 
affirmed  in  98  Tex.  636,  no  op.;  Her- 
ring V.  Herring  (Civ.  App.),  51  S.  W. 


865,  affirmed  in  93  Tex.  663,  no  op.; 
Western  Union  Tel.  Co.  v.  Mitchell 
89  Tex.  441,  35  S.  W.  4,  affirming  33 
S.  W.  1016,  12  Tex.  Civ.  App.  262;  Mc- 
Fadden  v,  Missouri,  etc.,  R.  Co.,  41 
Tex.  Civ.  App.  350,  92  S.  W.  989. 

Where  an  assignment  as  to  the  in- 
sufficiency of  the  evidence  upon  a  spe- 
cial issue  was  not  called  to  the  atten- 
tion of  the  trial  court  on  motion  for 
new  trial,  it  will  not  be  considered  by 
the  appellate  court.  Clark  v.  Pearce, 
80  Tex.  146,  15  S.  W.  787;  Gulf,  etc.,. 
R.  Co.  V,  Montier,  61  Tex.  122;  White 
V,  Wadlington,  78  Tex.  159,  14  S.  W. 
296;  Degener  v,  O'Leary,  85  Tex.  171, 
19  S.  W.  1004;  Ft.  Worth,  etc.,  R.  Co. 
V.  Osborne  (Civ.  App.),  26  S.  W.  274; 
Suggs  V.  Terry  (Civ.  App.),  34  S.  W. 
354;  San  Antonio,  etc.,  R.  Co.  v.  Use 
(Civ.   App.),  59   S.   W.   564. 

Where  the  motion  for  a  aew  trial 
did  not  raise  the  question  of  the  suffi- 
ciency of  the  evidence  to  support  the 
verdict  on  an  issue,  the  assignment  of 
error  that  the  evidence  was  insufficient 
could  not  be  considered  by  the  su- 
preme court.  Ellis  V,  Brooks,  101 
Tex.  591,  102   S.   W.  94. 

Question  as  to  the  sufficiency  of 
evidence  to  show  plaintiffs  title  to 
property  for  the  injury  to  which  he 
sues  must  be  raised  on  motion  for 
new  trial,  in  order  to  make  it  cause 
for  reversal.  San  Antonio,  etc.,  R.  Co. 
V,  Jones,  30  Tex.  Civ.  App.  316,  70  S. 
W.  349. 

Where  an  objection  that  the  evidence 
of  defendant's  intention  to  dispose  of 
his  property  with  intent  to  defraud 
plaintiff  and  other  creditors  was  in- 
sufficient to  sustain  an  attachment  on 
such  ground  was  not  presented  to  the 
trial  court  in  defendant's  motion  for  a 
new  trial,  its  sufficiency  will  not  be  re- 
viewed on  appeal.  Dodd  v,  Presley 
(Civ.  App.),  86  S.  W.  73. 

Failure  to  prove  the  market  value  of 
a  carriage  injured  by  a  collision  with 
defendant's  train  is  not  ground  for  re- 
versal where  not  called  to  the  atten- 
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tion  of  the  court  in  a  motion  for  a  new 
trial.  Missouri  Pac.  Ry.  Co.  v,  Peay, 
7  Tex.  Civ.  App.  400,  26  S.  W.  768. 

An  objection  that  the  judgment  is 
not  supported  by  the  evidence  will  not 
be  considered  on  appeal  unless  made 
a  ground  for  a  new  trial  in  the  trial 
court.  Hausmann  v.  Trinity,  etc.,  R. 
Co.  (Civ.  App.),  82  S.  W.  1052,  af- 
firmed in  98  Tex.  619,  no  op. 

The  question  that  the  judgment 
sought  to  be  vacated  was  not  au- 
thorized by  any  evidence  introduced 
at  the  trial  can  not  be  raised  where  no 
sufficient  reason  is  shown  why  it  was 
not  urged  upon  the  trial  of  the  case. 
Bankers  Union  v,  Nabors,  36  Tex. 
Civ.  App.  38,  81  S.  W.  91,  affirmed  in 
98  Tex.  610,  no  op. 

An  assignment  of  error  based  on  the 
insufficiency  of  the  evidence  to  sup- 
port a  finding  will  not  be  reviewed  un- 
less made  a  ground  for  new  trial. 
Childress  v.  Smith  (Civ.  App.),  37  S. 
W.  1076,  reversed  in  90  Tex.  610. 

An  assignment  of  error  that  the 
court,  in  an  action  against  the  initial 
and  connecting  carriers  for  delay  in 
the  shipment  of  perishable  freight, 
erred  in  its  conclusion  of  law  holding 
the  connecting  carrier  liable,  because 
the  undisputed  evidence  showed  that 
the  shipment  was  transported  to  the 
point  of  destination  in  less  than  the 
customary  time,  and  that  the  shipper 
failed  to  give  to  the  connecting  car- 
rier directions  for  icing,  is  a  complaint 
based  on  the  insufficiency  of  the  evi- 
dence, and  will  not  be  considered 
where  the  only  exception  is  a  general 
one  to  the  judgment.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  White  (Civ.  App.),  103 
S.  W.  673. 

In  order  to  challenge  in  the  appellate 
court  the  sufficiency  of  the  evidence  to 
support  the  findings  the  party  ag- 
grieved should  file  his  motion  in  the 
trial  court  to  set  such  findings  aside, 
and  obtain  a  ruling  thereon.  Arm- 
strong V,  Elliott,  48  S.  W.  606,  49  S. 
W.  635,  20  Tex.  Civ.  App.  41. 


As  to  necessity  for  exceptions  to 
findings  of  court  in  order  to  question 
on  appeal  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings,  see  post, 
"To  Correctness  or  Sufficiency  of 
Finding,"  II,  O,  3. 

On  appeal  in  suit  for  specific  per- 
formance of  conditions  of  bond  for 
title,  sufficiency  of  proof  of  contents 
can  not  be  attacked  for  the  first  time. 
Vardeman  v,  Lawson,  17  Tex.  10,  15. 

Where  plaintiffs  claim  land  as  heirs 
of  intestate,  and  their  evidence  of  in- 
testate's identity  was  not  rebutted, 
sufficiency  of  proof  of  identity  can  not 
be  first  raised  on  appeal.  Holstein  tr. 
Adams,  72  Tex.  485,  487,  10  S.  W.  560. 

Sufficiency  of  evidence  to  sustain 
verdict  in  action  of  trespass  to  try  title 
can  not  be  raised  for  the  first  time  on 
appeal.  Eastham  v.  Sims,  11  Tex.  Civ. 
App.  133,  137,  138,  32  S.  W.  359. 

(8)   Exceptions  to  Rule. 

Where  No  Evidence  to  Support  Ver- 
dict and  Judgment. — In .  the  total  ab- 
sence of  evidence  to  support  the  ver- 
dict and  judgment,  the  rule  requiring 
the  question  to  be  raised  in  the  trial 
court  can  not  be  applied.  Parham  v, 
Shockler  (Civ.  App.),  73  S.  W.  839. 

The  petition  in  an  action  for  wrong- 
ful arrest  by  defendant  P.  alleged  that 
he  was  marshaled  and  had  executed 
bond,  with  defendants  S.  and  T.  as 
sureties.  The  answer  admitted  that  P. 
was  marshaled,  pleaded  the  general  is; 
sue,  and  did  not  mention  the  bond. 
Held,  that  judgment  against  S.  and  T. 
could  not  be  sustained  on  appeal, 
there  being  no  evidence  that  they  were 
such  sureties,  though  the  question  was 
not  raised  in  the  trial  court.  Parham 
r.  Shockler  (Civ.  App.),  73  S.  W.  839. 

"The  error  in  rendering  judgment 
against  the  alleged  sureties,  without 
any  proof  whatever  tending  to  estab- 
lish liability  is  fundamental  in  its  na- 
ture." Parham  v,  Shockler  (Civ. 
App.),  73  S.  W.  839. 

Where  Trial  before  Court  and  Judg- 
ment    Is     Excepted     to.— See     post. 
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"Where    Judgment    Excepted    to,"    II. 
O,  3,  b,  (1). 

b.  Specification  of  Particulars  Wherein 
Evidence  Insufficient 

Error  is  not  well  assigned  to  a  rul- 
ing on  the  sufficiency  of  the  evidence 
to  support  the  verdict  unless  the  court's 
action  thereon  has  been  invoked  by  a 
motion  for  a  new  trial  specifically 
stating  the  grounds  for  which  the  ver- 
dict is  sought  to  be  annulled.  Texas 
&  P.  Ry.  Co.  V.  Norman  (Civ.  App.), 
91   S.  W.  594. 

A  verdict  will  not  be  reviewed  on 
appeal  on  the  ground  that  it  is  not 
supported  by  the  evidence,  unless  the 
question  is  presented  in  the  trial  court 
by  motion  for  new  trial,  and  the  par- 
ticulars wherein  the  evidence  is  in- 
sufficient are  particularly  pointed  out, 
and  hence  a  motion  for  new  trial  on 
the  ground  that  the  verdict  is  con- 
trary to  the  law  and  the  evidence,  and 
is  not  supported  by  the  evidence,  is 
too  general,  and  will  not  be  consid- 
ered on  appeal.  Liljeblad  v.  Sasse  & 
Powell,  49  Tex.  Civ.  App.  512,  108  S. 
W.  787. 

"In  Clark  v,  Pearce,  80  Tex.  146,  15 
S.  W.  789,  Justice  Gaines  says:  'That 
before  it  can  be  claimed  that  there  is 
error  in  the  ruling  of  the  court  upon 
the  sufficiency  of  the  evidence  to  sup- 
port the  finding  of  the  jury,  the  action 
of  the  court  upon  the  matter  should 
be  invoked  by  a  motion  for  a  new 
trial,  which  states  specifically  the 
grounds  for  which  the  verdict  is 
sought  to  be  annulled.*  The  grounds 
for  new  trial  are  too  generally  stated, 
and  the  assignments  will  not  be  con- 
sidered. Branch  v,  Simons  (Civ. 
App.),  48  S.  W.  40  (sec  93  Tex.  636,  no 
op.) ;  Degener  v,  OXeary,  85  Tex.  171, 
19  S.  W.  1004."  Texas,  etc.,  R.  Co.  v, 
Norman  (Civ.  App.),  91  S.  W.  594. 

Error  assigned  to  insufficiency  of 
evidence,  which  was  only  urged  on 
motion  for  new  trial  by  a  complaint 
that  verdict  was  against  the  weight  of 
evidence,  which  was  too  general  to  be 


considered,  can  not  be  revised.  St. 
Louis,  etc.,  R.  Co.  v.  Bland  (Civ. 
App.),   34   S.   W.   768,   769. 

A  complaint  in  a  motion  for  new 
trial  that  the  verdict  is  contrary  to  and 
against  the  law  and  the  evidence,  and 
is  unsupported  thereby,  is  too  general 
to  present  any  question  for  review  by 
the  trial  court,  or  on  appeal.  Interna- 
tional &  G.  N.  R.  Co.  V.  Vandeventer, 
48  Tex.  Civ.  App.  366,  107  S.  W.  560. 

Where  a  motion  for  new  trial  is  not 
on  the  ground  that  the  evidence  was 
insufficient  to  warrant  the  verdict  but 
that  it  is  insufficient  in  certain  par- 
ticulars which  are  not  important  and 
the  assignment  of  error  is  simply  that 
the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial,  the  appellate  court 
will  not  inquire  whether  the  evidence 
is  insufficient  to  sustain  the  verdict  in 
particulars  not  stated  in  the  motion 
for  new  trial.  King  v.  Gray,  17 
Tex.  62. 

6.    Variance. 

See,  generally,  the  title  VARIANCE. 

To  be  available,  an  objection  because 
of  a  variance  must  be  taken  at  the  trial 
to  the  admission  of  evidence  on  that 
ground,  where  the  variance  is  not  such 
as  to  make  a  different  cause  of  action. 
Western  Union  Tel.  Co.  v.  Trice  (Civ. 
App.),  48  S.  W.  770. 

The  rule  that  an  objection  that  the 
verdict  is  contrary  to  the  evidence  will 
be  deemed  as  waived  if  not  called  to 
the  attention  of  the  court  below  in  a 
motion  for  a  new  trial  applies  where 
the  objection  is  that  the  proof  offered 
by  a  party  is  variant  from  the  alle- 
gation in  his  pleading.  Missouri,  etc., 
R.  Co.  V.  Ball,  25  Tex.  Civ.  App.  500, 
61  S.  W.  327. 

Where  evidence  is  admitted  •  without 
objection,  the  question  of  variance  be- 
tween the  pleading  and  the  proof  can 
not  be  raised  by  instructions.  Inter- 
national Harvester  Co.  of  America  v. 
Campbell,  96  S.  W.  93,  43  Tex.  Civ. 
App.  421. 

Where   the   petition  alleges   title  in 
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the  plaintiff  in  general  terms,  and  a 
deed  to  the  plaintiff's  wife  is  offered  in 
evidence,  the  objection  is  at  most  a 
variance  (the  presumption  being  that 
the  property  is  community)  and  can 
not  be  raised  in  the  instructions  to  the 
jury.     Moffatt  v.  Sydnor,  13  Tex.  628. 

The  admission  of  evidence  of  limi- 
tation without  being  pleaded  is  not  an 
error  which  can  be  urged  on  appeal, 
in  the  absence  of  an  exception  below 
to  the  pleadings  or  any  objection  to 
the  admission  of  the  evidence.  Dunn 
V.  Taylor  (Civ.  App.),  107  S.  W.  952. 

Pleadings  and  evidence  in  a  suit  on 
a  building  contractor's  bond  held  not 
to  be  construed  as  variant,  when  that 
question  was  first  raised  on  appeal. 
Brown  Iron  Co.  v.  Templeman,  30 
Tex.  Civ.  App.  50,  69  S.  W.  249,  af- 
firmed in  97  Tex.  627,  no  op. 

Objection  that  a  judgment  intro- 
duced in  evidence  was  rendered  in  the 
county  court,  instead  of  the  district 
court,  as  alleged  in  the  pleading,  first 
raised  after  verdict,  is  untenable.  Jones 
V.  Meyer  Bros.  Drug  Co.,  25  Tex.  Civ. 
App.  234,  61  S.  W.  553,  affirmed  in  94 
Tex.  710,  no  op. 

Where  plaintiff  did  not  object  to  the 
introduction  of  evidence  on  the  ground 
that  it  was  not  sustained  by  the  plead- 
ings he  can  not  ask  a  new  trial  on  the 
g^round  that  its  admission  operated  as 
a  surprise.  Bailey  v.  Hicks,  16  Tex. 
222. 

L.    WITNESSES. 

See.  generally,  the  title  WIT- 
NESSES. 

1.    Objection  That  Witness  Was  Not 
Sworn. 

Permitting  unsworn  witness  to  tes- 
tify without  objection  is  waiver  of  ob- 
jection to  evidence  based  on  failure  to 
swear  him.  Trammell  v.  Mount,  68 
Tex.  210,  215,  4  S.  W.  377. 
S.  Objections  as  to  Qualifications  and 
Competency  of  Witness. 

Necessity. — An  objection  to  the  com- 
petency of  a  witness  to  testify  as  an 


expert  can  not  be  raised  for  the  first 
time  on  appeal.  Texas,  etc.,  R.  Co.  v, 
Warner,  42  Tex.  Civ.  App.  280,  93  S. 
W.  849,  affirmed  in  101  Tex.  664, 
no  op. 

In  suit  for  legal  services,  tried  by 
court  without  jury,  objection  that  trial 
judge  was  the  only  witness  called  as 
expert  on  value  of  the  legal  services, 
comes  too  late  when  made  for  first 
time  in  the  appellate  court.  Wright  v. 
McCampbell,  75  Tex.  644,  649,  13  S. 
W.  293. 

A  party  to  a  suit  and  interested 
therein  can  not  testify  to  sustain  his 
interest,  but  if  one  joint  defendant  is 
called  by  the  other  and  testifies  and 
no  objection  is  taken,  on  appeal  such 
objection  will  be  deemed  waived.  Legg 
V.  McNeil,  2  Tex.  428,  430. 

In  a  suit  for  damages  to  live  stock 
for  failure  to  furnish  cars  on  time,  an 
objection  to  testimony  that  such  cattle 
sold  for  three  dollars  and  sixty  cents 
per  hundred  pounds  at  St.  Louis,  on 
the  ground  that  the  witness  was  in 
Texas  at  time  of  such  sale,  can  not  be 
first  raised  on  motion  for  a  new  trial, 
since  it  goes  to  his  competency.  Texas, 
etc.,  R.  Co.  V.  Jones,  23  Tex.  Civ.  App. 
551,  553,  58  S.  W.  174.  * 

Time  of  Taking.— Objection  to  the 
competency  of  a  witness  ought  gen- 
erally to  be  taken  before  he  is  ex- 
amined in  chief.  A  party  aware  of  the 
interest  will  not  be  permitted  to  ex- 
amine the  witness  and  then  object  to 
his  competency,  if  he  dislike  his  testi- 
mony. Johnson  v.  Alexander,  14  Tex. 
382. 

Form  and  Sufficiency. — An  objec- 
tion that  certain  testimony  was  "an 
opinion"  did  not  raise  a  question  as  to 
the  qualification  and  competency  of  a 
witness  to  testify  as  an  expert.  Texas, 
etc.,  R.  Co.  V.  Warner,  42  Tebc.  Civ. 
App.  280,  93  S.  W.  849,  affirmed  in 
101  Tex.  664,   no  op. 

The  question  whether  a  witness  was 
qualified  to  testify  as  to  the  value  of 
certain   property   could   not    be     con- 
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sidered  on  appeal,  where  his  testimony 
was  objected  to  merely  as  irrelevant 
and  immaterial.  Hammond  v.  Decker, 
46  Tex.  Civ.  App.  232,  102  S.  W.  453. 

M.    INSTRUCTIONS. 

See,  generally,  the  title  INSTRUC- 
TIONS. 

1.    Erroneous  Charge, 
a.    Necessity  for  Objections  below  to 

Appear  of  Record. 
(1)    In  General. 

Rule  Stated. — A  charge  io  the  jury, 
in  itself  erroneous,  will  not,  in  a  civil 
case,  be  sufficient  ground  for  a  re- 
versal, when  no  exception  is  taken  or 
countercharge  asked,  unless  it  clearly 
appear  that  the  jury  were  misled  by 
the  charge  given  and  complained  of. 
Davis  V.  Loftin,  6  Tex.  489;  Thatcher 
V,  Mills,  14  Tex.  13;  Earle  v,  Thomas, 
14  Tex.  583;  Mills  v,  Ashe,  16  Tex.  295; 
Case  V,  Jennings,  17  Tex.  661;  Far- 
quhar  v.  Dallas,  20  Tex.  200;  Thomp- 
son r.  Payne,  21  Tex.  621;  Hubby  v. 
Stokes,  22  Tex.  217,  220;  Vaughn  v. 
State,  21  Tex.  752;  Powell  v,  Haley,  28 
Tex.  52;  Cook  v.  Wootters,  42  Tex. 
294;  Beazlcy  v,  Denson,  40  Tex.  416; 
Pcregoy  v,  Kottwitz,  54  Tex.  497; 
Texas,  etc.,  R.  Co.  v.  Casey,  52  Tex. 
112;  Atchison,  etc.,  R.  Co.  v.  Worley 
(Civ.  App.),  25  S.  W.  478;  Atchison, 
etc.,  R.  Co.  V,  Bryan  (Civ.  App.),  28 
S.  W.  98;  Mexican  Cent.  R.  Co.  v, 
Lauricella  (Civ.  App.),  26  S.  W.  301. 
affirmed  in  87  Tex.  277;  San  Antonio 
V,  Wildenstein,  49  Tex.  Civ.  App.  514, 
109  S.  W.  231,  affirmed,  no  op.;  Wis- 
son  V.  Baird,  1  App.  Civ.  Cases,  § 
709;  Cheveral  v.  Bowman,  2  App.  Civ. 
Cases,  §  114.  And  see  the  title  AP- 
PEAL AND  ERROR,  vol.  l,  p.  313. 

It  seems  that  if  a  party  is  not  satis- 
fied with  a  charge  asked  by  the  adverse 
party  and  given  by  the  court,  he  should 
state  his  objection  at  the  time,  and 
cause  the  record  to  show  the  objection 
taken.    Thatcher  v.  Mills,  14  Tex.  13. 

It  is  well  settled  by  decisions  prior  to 
the  Revised  Statutes  that  an  erroneous 


charge  would  not,  in  a  civil  case,  be 
sufficient  ground  for  reversal,  when  no 
exception  was  taken  to  it  nor  addi- 
tional nor  counter  charges  asked,  un- 
less it  clearly  appeared  that  the  jury 
were  misled  by  the  charge  given  and 
complained  of.  Landes  v.  Eichel- 
berger,  2  App.  Civ.  Cases,  §  133. 

"Where  the  general  charge  fails  to 
cover  the  whole  law  of  the  case,  or  is 
correct  in  its  application  to  the  par- 
ticular case,  or  where  the  jury  could 
not  have  been  influenced  or  mistaken 
by  the  charge,  objection  must  be  made 
at  the  time  it  is  given,  otherwise  this 
court  will  not  revise  the  judgment." 
Beazley  z\  Denson,  40  Tex.  416. 

The  appellate  court  can  consider  in- 
structions with*  reference  only  to  the 
specific  objections  made  thereto,  not 
with  reference  to  objections  not  urged. 
Laughlin  v.  Schnitzer  (Civ.  App.),  106 
S.  W.  908. 

In  passing  on  charges  given,  only 
objections  made  thereto,  and  not 
others  which  might  have  been  made, 
will  be  considered  on  appeal.  Yoakum 
V,  Mettasch  (Civ.  App.),  26  S.  W.  129, 
affirmed  in  93  Tex.  698,  no  op. 

Objection  to  a  charge,  as  being  on 
the  weight  of  the  evidence,  should  be 
made  in  the  lower  court.  Atchison, 
etc.,  R.  Co.  V,  Worley  (Civ.  App.),  25 
S.  W.  478. 

Objection  that  charge  was  too  gen- 
eral can  not  be  first  raised  on  appeal. 
Davis  V,  Roosvelt,  53  Tex.  305,  317. 

Omission  of  charge  in  a  suit  lor 
damages,  to  confine  estimate  of  com- 
pensation for  mental  and  physical  suf- 
fering to  the  case  made  by  the  evi- 
dence, can  not  be  complained  of  on 
appeal  where  not  excepted  to  at  the 
time.  Missouri  Pac.  Ry.  v.  Jarrard, 
65  Tex.  560. 

The  fact  that  a  charge  embraced  the 
subject  of  both  actual  and  exemplary 
damages  and  purported  to  lay  down 
some  measure  of  damages  is  not 
ground  for  a  reversal  of  the  judgment, 
though  it  is  objectionable  for  not  de- 
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fining  the  difference  between  punitive 
and  actual  damages,  etc.,  where  the 
attention  of  the  court  was  not  called 
to  the  alleged  error  either  by  excep- 
tion or  by  the  asking  of  a  proper 
charge.  Texas  &  P.  R.  Co.  v,  Casey, 
52  Tex.  112. 

Where  no  complaint  is  made  in  the 
trial  court  of  that  part  of  a  charge 
which  allows  plaintiff  to  recover  an 
item  of  damage  not  proved,  and  the 
evidence  justifies  a  verdict  for  an 
amount  much  larger  than  is  awarded, 
plaintiff  will  be  allowed,  on  appeal,  to 
remit  the  amount  of  such  erroneous 
item  of  damage.  Galveston,  etc.,  R. 
Co.  V.  Ncel  (Civ.  App.),  26  S.  W.  788. 
See  the  title   REMITTITUR. 

A  carrier,  not  having  objected  to  an 
instruction  requiring  it  to  exercise  the 
highest  degree  of  care  to  protect  its 
passengers  from  insult  from  fellow 
passengers,  held  not  entitled  to  object 
to  a  request  which  imposed  only  the 
exercise  of  ordinary  care.  St.  Louis, 
etc.,  R.  Co.  V.  Duck  (Civ.  App.),  69  S. 
W.  1027,  affirmed  in  97  Tex.  645,  no  op. 

Rule  Construed. — A  party  wishing  to 
take  advantage  of  any  error  in  the 
charge  of  the  court  must  except,  but 
by  this  it  is  not  intended  that  he  shall 
take  a  bill  of  exceptions.  He  may  at- 
tain the  same  purpose  by  asking  such 
instruction  as  will  place  the  law  of  the 
case  in  a  proper  light  before  the  jury, 
which,  if  refused,  will  have  the  effect 
of  a  bill  of  exceptions.  Earle  v. 
Thomas,  14  Tex.  583. 

<8)   When  Unnecessary. 

Though  an  appellant  who  has  failed 
to  object  to  instructions  on  the  trial 
can  not  generally  avail  himself  of  er- 
ror in  the  charge  on  appeal,  yet  when 
the  verdict  of  the  jury  has  been  made 
to  turn  upon  an  erroneous  charge,  and 
the  judgment  upon  the  merits  is  thus 
founded  in  error,  it  will  be  reversed, 
though  the  charge  was  not  complained 
of  at  the  time.  Beazley  v.  Denson,  40 
Tex.  416. 

Though   the   defendant   should   have 


asked  proper  instructions  to  correct 
the  error  in  the  charge,  the  vice  in  the 
charge  being  manifest,  and  tending  to 
mislead  the  jury,  may  be  urged  on  ap- 
peal. Bergstroem  v.  State,  58  Tex. 
92.  See,  also,  Cook  v.  Wootters,  42 
Tex.  294. 

Where  the  error  is  a  positive  one  it 
is  assignable  without  the  request  of  a 
special  charge.  San  Antonio,  etc.,  Co. 
V,  White,  94  Tex.  468,  61  S.  W.  706. 

Reversal  will  be  had  for  erroneous 
charge,  although  no  instructions  were 
requested  in  relation  thereto.  Cham- 
blee  V.  Tarbox,  27  Tex.  139,  146. 

Where  a  charge  contains  positive  er- 
ror, it  is  not  necessary  to  ask  a  special 
charge  curing  such  error  to  entitle  the 
party  to  complain  of  such  charge  on 
appeal.  Interna'tional,  etc.,  R.  Co.  v. 
Kuehn,  11  Tex.  Civ.  App.  21,  23,  31  S. 
W.  322. 

Where  a  charge  excludes  material 
conclusions  to  be  deduced  from  the  evi- 
dence, it  is  reversible  error,  though  no 
exceptions  are  taken  thereto.  Stude 
V,  Saunders,  2  Posey   Unrep.  Cas.  12». 

A  charge  permitting  a  recovery  for 
medical  expenses  and  for  loss  of  earn- 
ing power  in  a  greater  sum  than  the 
respective  sums  alleged  in  the  petition 
under  those  items  of  damage,  and  per- 
mitting recovery  for  all  the  injuries 
shown  by  the  evidence,  where  the  evi- 
dence showed  more  extensive  injuries 
than  those  alleged  in  the  petition,  was 
reversible  error,  though  defendant  did 
not  ask  a  charge  correcting  the  de- 
fective charge,  and  no  objection  was 
made  to  the  evidence,  and  the  charge 
was  not  objected  to  in  defendant's 
motion  for  a  new  trial.  Rapid  Transit 
Ry.  Co.  V.  Strong  (Civ.  App.),  108  S. 
W.  394. 

Where  several  issues  were  raised  by 
the  pleadings  and  the  evidence,  a 
charge  directing  the  jury  to  consider 
only  one  of  them  was  reversible  er- 
ror, though  no  charge  was  requested. 
Eppstein  &  Co.  v,  Thomas,  16  Tex. 
Civ.  App.  619,  620,  44  S.  W.  893,  citing 
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Chamblee  v,  Tarbox,  27  Tex.  139, 
147. 

In  a  suit  against  the  indorser  of  a 
note,  not  brought  at  either  the  first  or 
second  term  after  its  maturity,  the 
allegation  that  the  maker  was  no- 
toriously insolvent,  relied  on  to  pre- 
vent discharge  of  the  indorser  by  such 
delay,  presented  a  material  issue  which, 
where  the  evidence  did  not  preclude  a 
finding  in  defendant's  favor,  it  was  er- 
ror to  withdraw  from  the  jury.  A 
charge  to  the  jury,  in  such  case,  to  find 
for  the  plaintiff,  unless  they  found  for 
defendant  under  the  second  clause  of 
the  charge,  which  second  clause  did 
not  submit  the  issue  of  the  principal's 
insolvency,  was  ground  for  reversal. 
It  was  not  necessary  to  request  an  in- 
struction submitting  the  issue,  since 
such  charge,  if  asked,  would  have  been 
in  direct  conflict  with  that  given. 
Smith  V,  Richardson  Lumber  Co.,  92 
Tex.  448,  49  S.  W.  574,  reversing  47  S. 
W.  386,  753. 

Where  the  court  has  given  an  in- 
correct charge  on  the  measure  of  dam- 
ages as  to  the  item  submitted,  this  is 
error,  and  a  special  charge  seeking  to 
correct  it  is  not  essential  in  order  to 
raise  the  objection  to  the  charge. 
Terry  v.  Gulf,  etc.,  R.  Co.,  14  Tex. 
Civ.  App.  451,  37  S.  W.  234. 

Where  the  charge  complained  of  was 
misleading,  and  as  matter  of  law  erro- 
neous when  applied  to  the  contract  and 
facts  on  which  plaintiff  based  his 
claim,  it  is  not  incumbent  on  defend- 
ants to  ask  a  charge  correcting  it. 
That  is  necessary  only  when  the 
charge  is  correct  as  far  as  it  goes,  but 
does  not  present  the  law  fully  on  some 
phase  of  a  case.  Alexander  v.  Robert- 
son, 86  Tex.  511,  26  S.  W.  41,  reversing 
24  S.  W.  680. 

On  issue  of  usury,  though  original 
contract  was  shown  to  be  usurious,  if 
valid  agreement  was  pleaded  and 
proved,  which  purged  the  original  con- 
tract of  its  illegality,  a  charge  that  the 
contract  was  usurious  was  affirmative 


error,  and  no  request  for  special  in- 
struction was  necessary  in  order  to 
raise  the  question  on  appeal.  Cotton, 
etc.,  Building  Co.  v.  Jones,  94  Tex. 
497,   501,   62   S.   W.  741. 

(3)  Charge  Considered  as  Excepted 
to  under  Present  Statute  and  Re- 
viewable without  Bill  of  Excep- 
tions. 

Under  the  present  Revised  Statutes^ 
charges  given  by  the  court  are  re- 
garded as  excepted  to  in  all  cases,  and 
subject  to  revision  for  errors  therein,, 
without  bill  of  exceptions  thereto^ 
Rev.  Stat.,  Art.  1318  (Sayles'  Civ.  Stat.,. 
Art.  1361).  International,  etc.,  R.  Co. 
V,  Welch,  86  Tex.  203,  64  S.  W.  390; 
Alexander  v.  Robertson,  86  Tex.  511, 
516,  26  S.  W.  41;  Landes  v,  Eichel- 
berger,  2  App.  Civ.  Cases,  §  133;  Mis- 
souri Pac.  R.  Co.  V.  Rabb,  3  App.  Civ. 
Cases,  §§  37,  39;  Missouri  Pac.  R.  Co. 
V.  Martin,  2  App.  Civ.  Cases,  §§  655,, 
656. 

Article  1318,  Rev.  Stat.,  does  not 
require  a  bill  of  exception  to  be  taken 
to  the  charge,  but  it  is  filed  and  con- 
stitutes a  part  of  the  record,  and  is 
regarded  as  excepted  to  and  subject 
to  revision  for  errors  therein.  Atchi- 
son, etc.,  R.  Co.  V.  Click,  5  Tex.  Civ, 
App.  224,  23  S.  W.  833. 

In  an  action  by  a  passenger  against 
a  carrier  for  personal  injuries,  an  in- 
struction that  the  carrier  must  use  "all 
possible  care"  for  a  safe  conveyance 
is  not  merely  a  defective  statement  of 
the  law,  but  is.  a  positive  error,  and,  as 
such,  stands  excepted  to,  under  Rev. 
St.  art.  1361,  and  no  request  for  a  spe- 
cial charge  in  respect  to  it  is  neces- 
sary. International  &  G.  N.  R.  Co.  v» 
Welch,  86  Tex.  203,  24  S.  W.  390. 

Under  Rev.  St.  art.  1318,  providing 
that  the  court's  charge  shall  be  filed^ 
and  shall  constitute  part  of  the  record, 
and  be  deemed  excepted  to,  and  sub- 
ject to  revision,  without  a  bill  of  ex- 
ceptions, an  instruction  on  a  matter 
not  in  issue  is  ground  for  reversal, 
when  it  was  assigned  below  on  motion 
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for  new  trial,  though  it  was  not  ex- 
cepted to,  nor  a  countercharge  re- 
quested. Atchison,  T.  &  S.  F.  R.  Co. 
r.  Click,  5  Tex.  Civ.  App.  224,  23  S. 
W.  833. 

Under  Rev.  St.  art.  1318,  providing 
that  the  charges  given  by  the  court 
arc  to  be  regarded  as  excepted  to  with- 
out the  necessity  of  taking  a  bill  of 
exceptions,  an  erroneous  charge  which 
has  no  bearing  on  the  issue  of  dam- 
ages, and  which  may  have  influenced 
the  verdict  of  the  jury,  is  cause  for 
reversal,  though  it  was  not  specially 
excepted  to.  Landes  v,  Eichelberger, 
2  Willson,  Civ.  Cas.  Ct.  App.  §  133. 
b.   Time  of  Making. 

In  GeneraL — An  objection  to  in- 
structions should  be  interposed  at  the 
time  the  instructions  are  given.  Hall 
r.  Stancell,  3  Tex.  400;  Beazley  v.  Den- 
son,  40  Tex.  416,  434;  Wright  v,  Don- 
nell,  34  Tex.  291,  305;  Owens  v.  Mis- 
souri Pac.  R.  Co.,  67  Tex.  679,  4  S.  W. 
593;  Texas,  etc.,  Co.  v.  Walters  (Civ. 
App.),  43  S.  W.  548. 

Where  a  jury  could  not  have  been 
misled  by  a  charge,  objection  to  it 
must  be  made  at  the  time  it  is  given 
to  warrant  reversal.  Beazley  v.  Den- 
son,  40  Tex.  416,  434. 

Exceptions  to  a  charge  not  taken 
when  the  charge  is  given  can  not  be 
considered  in  the  supreme  court.  Hall 
r.  Stancell,  3  Tex.  400. 

Objections  to  instructions,  not  made 
at  the  trial,  will  not  be  reviewed  on  ap- 
peal. Converse  &  Co.  v,  McKee,  14 
Tex.  20,  30. 

A  charge  on  the  weight  of  evidence 
must  be  excepted  to  at  the  trial.  Rob- 
inson V,  State,  24  Tex.  152,  154. 

It  will  be  in  time  to  except  to  any- 
thing in  the  charge  of  the  court  as 
soon  as  the  jury  shall  have  retired. 
Jones  r.  Thurmond's  Heirs,  5  Tex. 
318. 

The  proper  time  to  except  to  the 
charge  of  the  court  is  at  the  trial,  and 
before  the  jury  retire,  so  that  the  court 
may  have  an  opportunity  of  correcting 


errors  or  supplying  omissions  in  its 
charge.  Williams  v.  State,  4  Tex.  Cr. 
App.  5. 

Too  Late  after  Verdict  or  Trial.— 
Exceptions  to  the  giving  or  refusal  of 
instructions,  first  taken  after  verdict 
or  trial,  will  not  be  considered.  Hall 
V.  Stancell,  3  Tex.  400. 

Reduction  to  Writing  and  Signature 
at  Any  Time  during  Term. — Excep- 
tions to  the  charge  may  be  reduced  to 
writing  and  signed  by  the  judge  at  any 
time  during  the  term.  Jones  v, 
Thurmond,  5  Tex.  318.  See  the  title 
EXCEPTIONS,  BILL  OF,  AND 
STATEMENT  OF  FACTS  ON  AP- 
PEAL. 

c    Requisites  and  Sufficiency. 

Error  in  a  charge  excepted  to  must 
be  specifically  pointed  out.  Cook  v, 
Hughes,  37  Tex.  343,  345. 

An  exception  generally  to  the  charge 
of  the  court  is  insufficient.  An  excep- 
tion to  the  charge,  to  be  entitled  to  no- 
tice on  appeal,  must  point  out  the  ob- 
jection. Thompson  v.  State,  32  Tex. 
Cr.   App.  265,   22   S.  W.   979. 

Where  an  exception  to  a  charge  does 
not  state  the  objection  to  the  charge 
and  no  additional  charge  was  asked, 
an  assignment  of  error  complaining  of 
such  charge  will  not  be  considered  by 
the  appellate  court.  Garner  v. 
Butcher,  1  Posey  430. 

"The  sixth  paragraph  of  the  charge 
given  by  the  court  states  properly  a 
definition  of  a  general  agency.  The 
exception  to  the  charge  does  not  state 
the  point  of  objection  to  it,  nor  is  a 
countercharge  on  that  subject  matter 
asked  by  the  plaintiff;  and  we  need 
not  notice  an  assignment  which  com- 
plains simply  that  the  giving  it  in 
charge  was  error,  without  indicating 
the  ground  of  objection.  It  may  be 
remarked,  however,  that  the  evidence 
does  not  appear  to  warrant  a  charge 
based  on  the  hypothesis  that  Yantes 
was  a  general  agent  of  the  plaintiff. 
The  charge  was  calculated  to  mislead 
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the  jury."    Garner  v.  Butcher,  1  Posey 
430. 

d.  Attacking  Charge  on  Certain 
Grounds  at  Waiver  of  Other  Ob- 
jections. 

In  General. — ^The  fact  that  an  in- 
struction was  not  attacked  in  a  mo- 
tion for  a  new  trial  on  a  certain 
ground,  though  attacked  on  others, 
was  no  waiver  of  the  objection  not 
made.  Northern  Texas  Traction  Co. 
V,  Jamison,  38  Tex.  Civ.  App.  55,  85 
S.  W.  305. 

"It  is  next  insisted  by  appellee  that, 
inasmuch  as  the  appellant  in  its  mo- 
tion for  a  new  trial  did  not  make  this 
particular  objection  to  the  court's 
charge,  but  did  attack  it  for  other  rea- 
sons, that  it  has  waived  the  error  and 
can  not  be  heard  to  complain  in  this 
court.  While  a  number  of  the  authori- 
ties cited  seem  to  support  this  conten- 
tion nevertheless  the  rule,  as  thus  con- 
tended for,  if  it  ever  existed  under  our 
supreme  court  decisions,  has  been 
abrogated  by  the  decisions  in  Clark  v. 
Pearce,  80  Tex.  146,  15  S.  W.  787; 
Western  Union  Tel.  Co.  v.  Mitchell, 
89  Tex.  441,  35  S.  W.  4,  affirming  33 
S.  W.  1016,  12  Tex.  Civ.  App.  263,  and 
Greer  v,  Featherston,  95  Tex.  654,  69 
S.  W.  69.  In  the  case  first  cited.  Jus- 
tice Gaines  says:  *In  regard  to  the 
rulings  of  the  court  upon  exceptions 
to  the  pleadings,  the  admission  of  evi- 
dence, and  in  the  giving  or  refusal  of 
instructions,  a  different  rule  prevails. 
Having  once  acted,  it  is  not  to  be  pre- 
sumed that  the  judge  will  change  his 
rulings;  and,  hence,  in  order  to  ap- 
peal from  sufch  action,  it  is  not  neces- 
sary that  it  be  made  ground  for  a  new 
trial.  But  it  is  always  optional  and 
proper  to  do  so.'  This  language  is 
quoted  with  approval  in  the  second 
case  cited.  We  can  conceive  of  no 
reason  for  holding  that  appellant  is 
precluded  from  assigning  error  to  a 
charge  of  the  court  which  under  the 
statute  is  regarded  as  excepted  to, 
merely  because  he  has  seen  fit  to  at- 


tack other  parts  of  the  charge,  or  the 
same  part  for  a  different  reason,  in 
his  motion  for  a  new  trial  in  the  court 
below.  In  attacking  the  charge  in  the 
motion  for  a  new  trial,  the  appellant 
does  nothing  inconsistent  with  his 
right  to  assign  errors  upon  the  charge 
for  each  and  every  reason  he  may  con- 
sider the  same  to  be  erroneous.  While 
he  may  ask  the  trial  court  to  review 
errors  in  the  charge,  he  nevertheless 
is  not  compelled  to  do  so."  Northern 
Texas  Trac.  Co.  v.  Jamison,  38  Tex. 
Civ.  App.  55,  85  S.  W.  305. 

Unnecessary  to  Direct  Attention  of 
Trial  Court  by  Motion  for  New  TriaL 
—See,  generally,  the  title  NEW 
TRIALS. 

The  refusal  of  instructions  may  be 
reviewed  on  appeal,  notwithstanding 
the  attention  of  the  trial  court  was  not 
directed  thereto  by  motion  for  a  new 
trial.  McFadden  v.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas,  41  Tex.  Civ.  App. 
350,  92  S.  W.  989. 

Where  on  appeal  it  appears  that  ap- 
pellant, on  his  motion  for  a  new  trial, 
made  no  objection  to  the  charge  on 
the  ground  that  it  was  verbal,  it  may 
be  inferred  that  a  written  charge  was 
waived.  Schwartzlose  v,  Mehlitz  (Civ. 
App.),  81  S.  W.  68. 

2.  Omissions  or  Defects  in  Charge, 
a.  General  Rule  as  to  Duty  of  Par- 
ties to  Request  Additional  In- 
structions. 
Rule  Stated. — Mere  error  of  omis- 
sion in  a  charge  to  a  jury  is  not  ground 
for  reversal,  where  the  complaining 
party  made  no  effort  to  have  it  cor- 
rected below.  Barrett  v.  Feather- 
stone.  89  Tex.  567,  573,  35  S.  W.  11,  36 
S.  W.  245,  affirming  35  S.  W.  11; 
Western  Union  Tel.  Co.  v,  Johnson,  9 
Tex.  Civ.  App.  48,  61,  28  S.  W.  124,  af- 
firmed in  93  Tex.  743,  no  op.;  Van 
Zandt  V.  Brantley,  16  Tex.  Civ.  App. 
420,  427,  42  S.  W.  617;  Witt  v.  Repey. 
2  Posey  654,  657,  affirmed  in  93  Tex. 
742,  no  op.;  Templeton  v.  Green  (Civ. 
App.),  25  S.  W.  1073,  1074;  Gulf,  etc.. 
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R.  Co.  V.  Moody  (Civ.  App.),  30  S. 
W.  574,  575;  Austin  Rapid  Trans.  R. 
Co.  V.  Groethe  (Civ.  App.),  31  S.  W. 
197,  198;  Shilling  v.  Shilling  (Civ. 
App.),  35  S.  W.  420;  Burkitt  v.  Twy- 
man  (Civ.  App.),  35  S.  W.  421,  422,  af- 
firmed in  93  Tex.  656,  no  op.;  Stephens 
V.  Anderson  (Civ.  App.),  36  S.  W. 
1000,  affirmed  in  93  Tex.  739,  no  op. 

It  is  the  duty  of  parties  to  ask  addi- 
tional instructions  to  supply  any  defi- 
ciency in  the  instructions  as  given  by 
the  court,  and  where  a  party,  at  the 
trial  in  the  court  below,  made  no  ef- 
fort to  cure  defects  in  the  charge  by 
requesting  •  appropriate  instructions,  he 
will  not  be  heard  to  complain  on  ap- 
peal of  any  defects  in  the  charge  short 
of  essential  and  positive  error.  Rob- 
inson r.  Varnell,  16  Tex.  382,  387;  Cole 
V,  Cole,  17  Tex.  4;  Bast  v.  Alford,  20 
Tex.  226;  Berry  v,  Donley,  26  Tex.  737, 
748;  Farris  v.  Bennett,  26  Tex.  568; 
Tynan  v.  Paschal,  27  Tex.  286,  296; 
Peeler  v,  Guilkey,  27  Tex.  355;  Rob- 
inson V.  Davenport,  40  Tex.  333; 
Hughes  V.  Roper,  42  Tex.  116,  127; 
Keys  V.  Mason,  44  Tex.  140;  Houston, 
etc..  R.  Co.  v.  Harn,  44  Tex.  628,  630; 
Ford  V.  McBryde,  45  Tex.  498;  Hall 
V.  O'Malley,  49  Tex.  70;  Hamilton  v. 
Brooks,  51  Tex.  142,  146;  Van  Als- 
tyne  v.  H.  &  T.  C.  R.  Co.,  56  Tex.  373; 
T.  P.  R.  Co.  V.  O'Donnell,  58  Tex. 
27;  Endick  v.  Endick,  61  Tex.  559; 
Block,  etc.,  Co.  v.  Sweeney,  63  Tex. 
419,  427;  Belo  &  Co.  v.  Wren,  63  Tex. 
686,  727;  I.  G.  N.  R.  Co.  v.  Leak,  64 
Tex.  654;  San  Antonio  St.  R.  Co.  v. 
Helm,  64  Tex.  147;  Queens  Ins.  Co.  v. 
Jeflferson  Ice  Co.,  64  Tex.  578;  Cockrill 
r.  Cox,  65  Tex.  669;  Edwards  z/.  Dick- 
son, 66  Tex.  613,  2  S.  W.  718;  Hays  v. 
Hays,  66  Tex.  606,  1  S.  W.  895;  Gal- 
lagher V.  Bowie.  66  Tex.  265,  17  S.  W. 
407;  Walker  v.  Brown,  66  Tex.  556,  1 
S.  W.  797;  Smyth  v.  Caswell,  67  Tex. 
567,  4  S.  W.  348;  Half  V.  Curtis,  68 
Tex.  640,  5  S.  W.  451;  Tucker  v.  Smith, 
68  Tex.  473.  3  S.  W.  671;  Neyland  v. 
Bendy,  69  Tex.  711,  7  S.  W.  497; 
7  Tex— 5 


French  v.  McGinnis,  69  Tex.  19,  9  S. 
W.  323;  Beeks  v,  Adom,  70  Tex.  183, 
187,  7  S.  W.  702;  Edwards  v.  Smith,  71 
Tex.  156,  160,  9  S.  W.  77;  Weaver  v. 
Nugent,  72  Tex.  272,  10  S.  W.  458; 
Ramsay  v.  Hurley,  72  Tex.  194,  201, 
12  S.  W.  56;  Trinity,  etc.,  R.  Co.  v. 
Schofield,  72  Tex.  496,  10  S.  W.  575; 
Odom  V.  Woodward,  74  Tex.  41,  11 
S.  W.  916;  Currie  v.  Gunter,  77  Tex. 
490,  14  S.  W.  127;  Lagow  v.  Glover, 
77  Tex.  448,  14  S.  W.  141;  Hedrick  v. 
Smith,  77  Tex.  608,  14  S.  W.  197; 
Texas,  etc.,  R.  Co.  v.  Brown,  78  Tex. 
397,  401,  14  S.  W.  1034;  Wichita  Land, 
etc.,  Co.  V.  State,  80  Tex.  684,  16  S.  W. 
649;  Mayer  v.  Walker,  82  Tex.  222,  17 
S.  W.  505;  Stephens  v,  Motl,  82  Tex. 
81,  18  S.  W.  99;  Mckinney  v.  Nunn,  82 
Tex.  44,  17  S.  W.  516;  McDonald  v. 
International,  etc.,  R.  Co.,  86  Tex.  1, 
22  S.  W.  939;  Texas,  etc.,  R.  Co.  v. 
Gay,  86  Tex.  571,  26  S.  W.  599;  Burn- 
ham,  etc.,  Co.  V.  Logan,  88  Tex.  1,  29 
S..  W.  1067;  Barrett  v.  Featherstone, 
89  Tex.  567,  35  S.  W.  11,  36  S.  W.  245; 
Security  Co.  v.  Panhandle  Nat.  Bank, 
93  Tex.  575,  57  S.  W.  22,  reversing  54 
S.  W.  916;  Harlan  v.  Baker,  Dallam  578, 
580;  Dean  v.  Ingle,  1  Posey  186,  190; 
Chalk  V.  Foster,  2  Posey  701;  Gulf, 
etc.,  R.  Co.  V.  Shearer,  1  Tex.  Civ. 
App.  343,  351,  21  S.  W.  133,  affirmed 
in  93  Tex.  662,  no  op.;  Gulf,  etc.,  R.  Co. 
V.  Jones,  1  Tex.  Civ.  App.  372,  21  S. 
W.  145;  New  York,  etc.,  Co.  v.  Island 
City,  etc.,  Ass'n,  2  Tex.  Civ.  App.  490, 
21  S.  W.  1007;  Eddy  v.  Still,  3  Tex. 
Civ.  App.  346,  22  S.  W.  525;  Gulf,  etc.. 
R.  Co.  V.  Humphries,  4  Tex.  Civ.  App. 
333,  23  S.  W.  556;  Gulf,  etc.,  R.  Co.  v. 
Fink,  4  Tex.  Civ.  App.  269,  23  S.  W. 
330;  Taylor  v.  Callaway,  7  Tex.  Civ. 
App.  461,  27  S.  W.  934  (see  93  Tex. 
740,  no  op.);  Missouri,  etc.,  R.  Co.  v, 
Peay,  7  Tex.  Civ.  App.  400,  403,  26  S. 
W.  768;  Missouri,  etc.,  R.  Co.  i'.  Cook, 
8  Tex.  Civ.  App.  382,  27  S.  W.  769,  af- 
firmed in  93  Tex.  690,  no  op.;  Galves- 
ton, etc.,  R.  Co.  V.  Parr,  8  Tex.  Civ. 
App.  280,  28  S.  W.  264;  InternationaU 
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etc.,  R.  Co.  V.  Beasley,  9  Tex.  Civ. 
App.  569,  29  S.  W.  1121;  Ft.  Worth  St. 
R.  Co.  V,  Ferguson,  9  Tex.  Civ.  App. 
610,  29  S.  W.  61,  affirmed  in  93  Tex. 
660,  no  op.;  Chesher  v.  Clamp,  10  Tex. 
Civ.  App.  350,  30  S.  W.  466;  Missouri, 
etc.,  R.  Co.  V.  Thompson,  11  Tex.  Civ. 
App.  658,  33  S.  W.  718;  St.  Louis,  etc., 
R.  Co.  V.  Byas,  12  Tex.  Civ.  App.  657, 
35  S.  W.  22;  Texas  Land,  etc.,  Co.  v. 
Watkins,  12  Tex.  Civ.  App.  603,  34  S. 
W.  996;  Terry  v.  Gulf,  etc.,  R.  Co,  14 
Tex.  Civ.  App.  451,  37  S.  W.  234; 
Texas,  etc.,  R.  Co.  v,  Bingle,  16  Tex. 
Civ.  App.  653,  41  S.  W.  90,  affirmed  in 
91  Tex.  287;  O'Brien  v.  Scale,  16  Tex. 
Civ.  App.  260,  41  S.  W.  150;  Peoples* 
Bldg.  Ass'n  V.  Dailey,  17  Tex.  Civ.  App. 
38,  2  S.  W.  364;  St.  Louis,  etc.,  R.  Co. 
V.  Freedman,  18  Tex.  Civ.  App.  553,  46 
S.  W.  101,  affirmed  in  93  Tex.  738,  no 
op.;  Missouri,  etc.,  R.  Co.  v.  Settle,  19 
Tex.  Civ.  App.  357,  47  S.  W.  825,  af- 
firmed in  93  Tex.  647,  no  op.;  Texas, 
etc.,  R.  Co.  V.  Morrison,  etc.,  R.  Co., 
20  Tex.  Civ.  App.  144,  48  S.  W.  1103, 
affirmed  in  93  Tex.  722,  no  op.;  Arkan- 
sas, etc.,  Co.  V.  Eugene,  20  Tex.  Civ.  App. 
601,  50  S.  W.  736;  Haverman  v.  Fort 
Worth,  etc.,  R.  Co.,  20  Tex.  Civ.  App. 
610,  50  S.  W.  155,  affirmed  in  93  Tex. 
663,  no  op.;  Harris  v.  Flowers,  21  Tex. 
Civ.  App.  669,  52  S.  W.  1046;  Galves- 
ton, etc.,  R.  Co.  V.  Ford,  22  Tex.  Civ. 
App.  131,  54  S.  W.  37,  affirmed  in  93 
Tex.  706,  no  op.;  Texas,  etc.,  R.  Co.  v. 
Black,  23  Tex.  Civ.  App.  119,  57  S.  W. 
330,  affirmed  in  93  Tex.  673,  no  op.; 
Missouri,  etc.,  R.  Co.  v.  Ferris,  23  Tex. 
Civ.  App.  215,  55  S.  W.  1119,  affirmed 
in  93  Tex.  690,  no  op.;  Shelton  v. 
Willis,  23  Tex.  Civ.  App.  547,  58  S.  W. 
176;  Gulf,  etc.,  R.  Co.  v.  Gray,  25  Tex. 
Civ.  App.  99,  63  S.  W.  927,  affirmed  in 
95  Tex.  693,  no  op.;  Galveston,  etc., 
R.  Co.  V.  Buck,  27  Tex.  Civ.  App.  283, 
65  S.  W.  681,  affirmed  in  93  Tex.  678, 
no  op.;  Red  River,  etc.,  R.  Co.  v.  Rey- 
nolds, 38  Tex.  Civ.  App.  505,  85  S.  W. 
1169,  affirmed  in  101  Tex.  654,  no  op.; 
Bourland  v.  Schulz,  39  Tex.  Civ.  App. 
572,  87  S.  W.  1167;  Reed  v.  Hardeman 


(Sup.),  5  S.  W.  505;  Robinson  v.  Mc- 
Iver  (Civ.  App.),  23  S.  W.  915;  Gulf, 
etc.,  R.  Co.  V.  Vinson  (Civ.  App.),  24  S. 
W.  956;  Willis  v.  Lockett  (Civ.  App.), 
26  S.  W.  419;  Hargadine  v.  Davis  (Civ. 
App.),  26  S.  W.  424;  Mexican  Cent.  R. 
Co.  V.  Lauricella  (Civ.  App.),  26  S.  W. 
301,  affirmed  in  87  Tex.  277;  Brentham 
V,  Logan  (Civ.  App.),  30  S.  W.  97; 
Producers  Marble  Co.  v,  Bergen  (Civ. 
App.),  31  S.  W.  90,  affirmed  in  93  Tex. 
737,  no  op.;  Reichstetter  v.  Bostwick 
(Civ.  App.),  33  S.  W.  158;  Stephens  v. 
Anderson  (Civ.  App.),  36  S.  W.  1000, 
affirmed  in  93  Tex.  739,  no  op.;  Thomp- 
son V.  Hawkins  (Civ.  App.),  39  S.  W. 
187;  Comanche  v,  Zettlemeyer  (Civ. 
App.),  40  S.  W.  641;  Sanger  v.  Warren 
(Civ.  App.),  40  S.  W.  840;  Shetburn  v. 
McCrocklin  (Civ.  App.),  42  S.  W.  329; 
Bruner  v.  Bruner  (Civ.  App.),  4a 
S.  W.  796;  Ellis  z/.  Hudson  (Civ. 
App.),  44  S.  W.  550,  affirmed  in 
93  Tex.  638,  no  op.;  Allgeyer  v. 
Rutherford  (Civ.  App.),  45  S.  W. 
628;  Stubblefield  v.  Stubblefield 
(Civ.  App.),  45  S.  W.  965,  affirmed  in 
93  Tex.  696,  no  op.;  Hurst  v.  McMul- 
len  (Civ.  App.),  47  S.  W.  666,  affirmed 
in  93  Tex.  687,  no  op.;  Schwartzman 
V,  Cabell  (Civ.  App.),  49  S.  W.  113; 
Oak  CliflF  College,  etc.  v,  Armstrong 
(Civ.  App.),  50  S.  W.  610;  HalflF  v. 
Wangemann  (Civ.  App.),  54  S.  W.  937. 
affirmed  in  93  Tex.  640,  no  op.;  Mis- 
souri, etc.,  R.  Co.  V.  Jordan  (Civ. 
App.),  56  S.  W.  619;  Martin  v.  St. 
Louis,  etc.,  R.  Co.  (Civ.  App.),  66  S. 
W.  1011;  Klatt  V.  Houston,  etc.,  St. 
R.  Co.  (Civ.  App.),  57  S.  W.  1112;  San 
Antonio,  etc.,  R.  Co.  v.  Use  (Civ.  App.), 
59  S.  W.  564;  Paul  v.  Che  vault  (Civ. 
App.),  59  S.  W.  579;  Hargrave  v.  Wes- 
tern Union  Tel.  Co.  (Civ.  App.),  60  S. 
W.  687.  affirmed  in  94  Tex.  690,  no  op.; 
Schneider  v.  Sanders,  26  Tex.  Civ.  App. 
169,  61  S.  W.  727;  Lindsey  v.  White 
(Civ.  App.),  61  S.  W.  438;  Trinity  Val. 
R.  Co.  V.  Stewart  (Civ.  App.),  62  S. 
W.  1085;  Helsell  v,  McCutchen  (Civ. 
App.),  64  S.  W.  72;  Moore  v.  Brown, 
27  Tex.   Civ.   App.   208,  64  S.   W.   946; 
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Brin  V,  McGregor  (Civ.  App.),  64  S. 
W.  78;  International,  etc.,  R.  Co.  v. 
Harris  (Civ.  App.),  65  S.  W.  885,  af- 
firmed in  95  Tex.  346;  Hillie  v.  Het- 
Icch  (Civ.  App.),  65  S.  W.  491;  Mis- 
souri, etc.,  R.  Co.  V.  Dil worth  (Civ. 
App.),  65  S.  W.  502,  affirmed  in  95  Tex. 
327;  Abilene  Cotton  Oil  Co.  v.  Briscoe 
(Civ.  App.),  66  S.  W.  315,  affirmed  in 
95  Tex.  673,  no  op.;  Dunn  v.  Newberry 
(Civ.  App.),  86  S.  W.  626;  Ramm  v, 
Galveston,  etc.,  R.  Co.  (Civ.  App.),  92 
S.  W.'426;  affirmed  in  101  Tex.  653,  no 
op.;  Missouri,  Pac.  R.  Co.  v.  Martin, 
2  App.  Civ.  Cases,  §  655;  Robinson  v. 
Bogarden,  2  App.  Civ.  Cas.,  §  828;  Taul 
r.  Shanklin,  1  App.  Civ.  Cases,  §  1135. 

When  an  instruction  is  complained 
of  as  being  too  general,  but  is  correct 
as  far  as  it  goes,  the  attention  of  the 
court  below  should  be  called  to  the 
point,  so  that  the  omission  can  be  cor- 
rected, if  proper.  Robinson  v.  Daven- 
port. 40  Tex.  334. 

Where  the  defect  complained  of  in 
an  instruction  is  such  that  it  should 
have  been  called  to  the  attention  of 
the  court  and  an  appropriate  charge 
lor  curing  the  defect  requested,  the  de- 
fect will  not  be  considered  on  appeal 
if  the  error  is  not  pointed  out  to  the 
trial  court  and  the  appropriate  charge 
requested.  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Parr,  8  Tex.  Civ.  App.  280,  28 
S.  W.  264. 

Where  a  party  failed  to  present  to 
the  court  the  instructions  he  wished  to 
be  given  to  the  jury,  he  can  not  com- 
plain of  the  court's  refusal  to  give  the 
same.  Farris  v.  Bennett's  Executors, 
26  Tex.  568. 

Rule  Not  Altered  by  Fact  That 
Charges  Given  Are  Regarded  as  Ex- 
cepted to. — The  fact  that  charges  given 
by  the  court  are  to  be  regarded  as  ex- 
cepted to,  does  not  relieve  a  party 
from  the  duty  of  requesting  additional 
instructions,  if.  in  his  opinion,  those 
given  are  not  full  enough.  M.,  P.  R. 
Co.  V.  Martin,  2  App.  Civ.  Cases,  §§ 
655,  656. 


When  Request  Unnecessary. — Where 
it  is  apparent  that  the  court  would  re- 
fuse a  charge,  error  is  considered, 
though  the  charge  was  not  asked.  I. 
&  G.  N.  R.Co.  V.  Underwood,  64  Tex. 
463,  467.  And  see  St.  Louis,  etc.,  R» 
Co.  V.  McArthur,  31  Tex.  Civ.  App.  205, 
72  S.  W.  76,  affirmed  in  97  Tex.  645, 
no  op. 
b.    Applications  of  Rule. 

When  Charge  Correct  but  Not  Suf- 
ficiently Pull. — Where  charge  is  cor- 
rect but  not  full  enough,  error  can  not 
be  first  raised  on  appeal.  San  Antonio 
St.  Co.  V.  Helm,  64  Tex.  147,  148. 

If  the  charge  is  correct,  but  does 
not  fully  present  the  case,  error  is 
raised  by  asking  the  proper  charge 
and  assigning  its  refusal  as  error.  I. 
&  G.  N.  R.  Co.  V.  Leak,  64  Tex.  654, 
659.  See,  also.  Weaver  v.  Nugent,  72 
Tex.  272,  278,  10  S.  W.  458;  Wichita 
Land,  etc.,  Co.  v.  State,  80  Tex.  684, 
688,  16  S.  W.  649;  Lindsey  v.  White 
(Civ.  App.),  61  S.  W.  438. 

One  who  does  not  regard  the  charge 
of  the  court  as  sufficiently  full  should 
call  attention  to  the  fact  by  presenting 
and  asking  a  charge  supplying  the  sup- 
posed defect;  failing  to  do  this,  he 
can  not  urge  the  defect  fojr  the  first 
time  on  appeal.  Endick  v.  Endick,  61 
Tex.  559. 

Failure  to  Instruct  as  to  All  Facts 
Which  Should  Have  Been  Considered. 
— After  general  verdict  on  issue  of 
devisavit  vel  non,  party  failing  to  ask 
for  further  instructions  can  not  com- 
plain on  appeal  that  charge  failed  to 
instruct  as  to  all  facts  which  should 
have  been  considered.  Tynan  v.  Pas- 
chal, 27  Tex.  286,  296. 

The  omission  of  the  court  to  charge 
on  certain  points  can  not  be  considered 
on  appeal,  unless  the  party  complain- 
ing, by  asking  a  special  instruction, 
shows  that  he  is  not  speculating  on 
the  chances  of  a  favorable  verdict. 
Cockrill  V.  Cox,  65  Tex.  669,  676. 

Where  defendant  failed  to  request 
an  instruction  on  a  certain  point,  the 
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failure  of  the  court  to  instruct  on  such 
point  can  not  be  assigned  as  error. 
McKinney  v,  Nunn,  82  Tex.  44,  17  S. 
W.  516. 

In  the  absence  of  a  requested  in- 
struction the  failure  of  the  court  to 
instruct  on  a  given  point  is  not  such 
error  as  entitles  appellant  to  a  re- 
versal of  the  judgment.  Stephens  v. 
Motl,  82  Tex.  81,  18  S.  W.  99. 

Failure  to  Charge  All  Law  Appli- 
cable to  Case. — ^Judgment  will  not  be 
reversed  for  failure  to  charge  all  the 
law  applicable  to  the  case,  when  the 
attention  of  the  trial  court  was  not 
called  to  the  omission.  Edwards  v. 
Smith,  71  Tex.  156,  9  S.  W.  77.  See, 
also.  Chalk  v.  Foster,  2  Posey  701,  707; 
Robinson  v.  Varnell,  16  Tex.  382,  387; 
Texas,  etc.,  R.  Co.  v.  Black,  23  Tex. 
Civ.  App.  119,  57  S.  W.  330,  affirmed 
in  93  Tex.  673,  no  op.;  Stephens  v.  An- 
derson (Civ.  App.),  36  S.  W.  1000, 
1002,  affirmed  in  93  Tex.  739,  no  op.; 
Missouri,  Pac.  R.  Co.  v.  Martin,  2  App. 
Civ.  Cases,  §  655. 

A  charge,  correct  so  far  as  it  ap- 
plies to  the  facts  but  omitting  to  state 
the  law,  furnishes  no  jground  for  re- 
versal, unless  proper  instructions  re- 
lating to  t^e  matter  omitted  be  asked 
and  refused.  Texas  &  P.  Ry.  Co.  v. 
Gay,  86  Tex.  571,  26  S.  W.  599. 

When  a  charge,  though  correct,  is, 
by  reason  of  its  general  terms,  de- 
fective in  not  embracing  a  full  pre- 
sentation of  the  law  applicable  to  the 
•case,  it  is  too  late  to*  urge  for  the  first 
time  after  appeal,  objections  to  it. 
Davis  V.  Roosvelt,  53  Tex.  305. 

Where  the  charge  is  defective  merely 
in  not  more  fully  and  definitely  stating 
the  law,  the  appellant  should  have 
sought  to  cure  the  defect  by  request- 
ing a  correct  charge  from  the  court, 
and  having  failed  to  do  so,  he  will 
not  be  heard  to  complain  of  the  charge 
in  this  respect  upon  appeal.  Texas, 
etc.,  R.  Co.  V,  Bingle,  16  Tex.  Civ. 
App.  653,  41  S.  W.  90,  affirmed  in  91 
Tex.  287. 


Insufficient  Statement,  by  Court  be- 
low»  of  Cause  of  Action,  or  Nature  of 
Defense. — When  the  statement  of  the 
cause  of  action  and  of  the  nature  of 
the  defense,  made  by  the  court  below, 
was  not  full,  and  appellant  did  not  ask 
for  a  charge  giving  a  fuller  statement, 
he  can  not  complain  for  the  first  time 
on  appeal.  San  Antonio  St.  Ry.  Co. 
z\  Helm,  64  Tex.  147. 

Where  an  appellant  fails  to  request 
a  special  charge  embodying  all  the 
facts  essential  to  its  case  in  the 'court 
below,  it  can  not  object  on  appeal  that 
the  court's  •  general  charge,  in  group- 
ing the  facts  constituting  its  defense, 
omitted  an  essential  one.  Galveston, 
etc.,  R.  Co.  V.  Buch,  27  Tex.  Civ.  App. 
283,  65  S.  W.  681. 

A  defendant  who  asks  for  no  special 
charges  can  not  object,  on  appeal,  that 
the  charge  presents  matters  of  defense 
in  a  negative  instead  of  an  affirmative 
manner.  Mexican  Cent.  R.  Co.  v. 
Lauricella  (Civ.  App.),  26  S.  W.  301. 
affirmed  in  87  Tex.  277. 

Failure  to  Charge  on  Any  Particular 
Phase  of  Case. — It  is  well  settled  in 
Texas,  in  civil  cases,  that  in  order  to 
take  advantage  of  the  failure  of  the 
court  to  charge  on  any  particular  phase 
of  the  case,  the  party  desiring  such  a 
charge  must  ask  it  of  the  court  below; 
otherwise  an  assignment  complaining 
of  the  omission  will  not  be  noticed 
on  appeal.  Peoples*  Bldg.,  etc.,  Ass*n 
V.  Dailey,  17  Tex.  Civ.  App.  38,  42  S. 
W.  364.  See,  also,  Van  Alstyne  v,  H. 
&  T.  C.  R.  Co.,  56  Tex.  373;  Security 
Co.  V.  Panhandle  Nat.  Bank,  93  Tex. 
575,  57  S.  W.  22,  reversing  54  S.  W.  916; 
Berry  v.  Donley,  26  Tex.  737. 

Omission  to  present  one  of  several 
phases  of  a  case  (a  right  to  marshal 
securities)  is  not  reversible  error  in 
the  absence  of  a  request  for  an  in- 
struction presenting  such  issue.  Se- 
curity Co.  V.  Panhandle  Nat.  Bank.  93 
Tex.  575,  57  S.  W.  22,  reversing  54  S. 
W.  916. 

Where  the  charge  of  the  court  states 
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one  phase  of  the  question  upon  which 
a  verdict  should  have  been  found  for 
defendant  and  there  was  another  phase 
of  the  same  question  upon  which  the 
verdict  should  have  been  for  defend- 
ant, failure  to  charge  thereon  is  not 
reversible  error  where  no  charge  was 
requested  on  that  point.  Harris  v. 
Flowers,  21  Tex.  Civ.  App.  669,  672, 
52  S.  W.  1046. 

Failure  to  Submit  Defendants*  Theory 
of  the  Case. — Failure  to  submit  de- 
fendant's theory  of  the  case  is  not 
ground  for  reversal,  in  the  absence  of 
his  request  for  proper  charges  on  the 
subject.  San  Antonio,  etc.,  R.  Co.  v. 
Jones,  30  Tex.  Civ.  App.  316,  317,  70 
S.  W.  349. 

Failure  to  Charge  upon  Hypothesis 
Supported  by  Evidence. — Where  plead- 
ings are  sufficient  to  support  judgment, 
failure  to  give  a  charge  upon  a  hypoth- 
esis supported  by  evidence,  where  such 
charge  was  not  requested,  is  not  cause 
for  reversal.  Block,  etc.,  Co.  v. 
Sweeney,  63  Tex.  419,  427. 

Omission  to  Give  Definitions  or  Ex- 
plain Phrases  Used. — When  appellant 
did  not  request  a  charge  defining 
agency,  he  can  not  complain  of  the 
court's  failure  to  do  so.  Arkansas, 
etc..  Co.  V.  Eugene,  20  Tex.  Civ.  App. 
601,  602,  50  S.  W.  736. 

In  a  suit  involving  a  question  of 
acquiescence  in  boundary  line,  while 
the  charge  failing  to  define  acquies- 
cence is  defective,  it  is  not  ground 
for  reversal  where  a  definition  was  not 
requested.  Lagow  v.  Glover,  77  Tex. 
448,  451,  452,  14  S.  W.  141. 

Assignment  of  error  to  failure  of 
the  court  to  define  the  words  of  the 
statute  ''control,  command,  and  di- 
rection'' in  the  law  of  fellow  servants, 
is  not  well  taken  where  the  appellant 
made  no  request  for  more  explicit  in- 
structions. Galveston,  etc.,  R.  Co.  v. 
Ford,  22  Tex.  Civ.  App.  131,  133,  54  S. 
W.  37,  affirmed  in  93  Tex.  706,  no  op. 

Where  an  appellant  does  not  request 
a   definition,   he   can   not   complain   of 


the  court's  failure  to  explain  the  words 
"prima  facie"  in  an  instruction  stat- 
ing  that  certain  facts  constituted  a 
prima  facie  case  of  negligence.  San 
Antonio,  etc.,  R.  Co.  v.  Use  (Civ.  App.), 
59  S.  W.  564. 

A  mere  defect  in  a  charge,  in  failing 
to  explain  an  expression  used  in  it, 
can  not  avail  an  appellant  who  did 
not  ask  an  appropriate  instruction  at 
the  trial.  Texas  &  P.  Ry.  Co.  v.  O'Don-. 
nell.  58  Tex.  27. 

Duty  to  Request  Needed  Explana- 
tion or  Qualification. — If  a  charge 
needs  explanation  or  qualification,  the 
party  complaining  should  have  re- 
quested a  special  charge  and  failing  to 
do  so  can  not  complain  on  appeal. 
Gallagher  v.  Bowie,  66  Tex.  265,  17  S, 
W.  407. 

A  party  dissatisfied  with  a  charge, 
who  fails  to  ask  the  necessary  qualifi- 
cation by  special  instructions,  can  not 
avail  himself  of  an  omission  in  such 
charge  by  merely  assigning  same  as 
error.  French  v.  McGinnis,  69  Tex. 
19,  22,  9  S.  W.  323. 

An  appellant  can  not  complain  that 
certain  instructions  were  not  suffi- 
ciently explained,  where  he  made  no 
request  for  special  instructions.  Bru- 
ner  v,  Bruner  (Civ  App.),  43  S.  W.  796. 

Limitation  of  Evidence  to  Particu- 
lar Purpose. — Unless  a  special  charge 
is  asked,  appellant  can  not  complain 
that  the  court  did  not  charge  that 
testimony,  admissible  for  one  purpose, 
was  inadmissible  for  another.  Walker 
V.  Brown,  66  Tex.  556,  558,  1  S.  W.  797. 

Where  evidence  is  admissible  on  a 
certain  issue,  and  will  affect  no  other, 
and  there  is  no  request  for  an  in- 
struction limiting  its  operation,  an  as- 
signment of  error  in  its  admission  will 
be  overruled.  Brin  v.  McGregor  (Civ. 
App.),   64   S.  W.  78. 

Where  evidence  is  admissible  against 
one  party,  another  party,  as  to  whom 
it  is  incompetent,  can  not  complain,  in 
the  absence  of  a  request  to  the  court 
to    limit    the    eflFect    of    the    evidence. 
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Shelburn  v,  McCrocklin  (Civ.  App.), 
42  S.  W.  329. 

Omission  to  Instruct  as  to  Effect  of 
Certain  Evidence. — Mere  omission 
from  the  charge  to  state  what  a  grant 
is  prima  facie  evidence  of,  can  not  be 
complained  of  on  appeal,  no  special 
charge  to  that  effect  having  been 
asked  and  refused.  Paul  v.  Chenault 
(Civ.  App.),  59  S.  W.  579. 

Failure  to  Give  Rules  for  Determin- 
ing What  Constitute  Fixtures.— The 
failure  of  the  court  to  give  rules  to  de- 
termine whether  improvements  were 
nonseverable  fixtures  is  harmless  error 
in  the  absence  of  a  request  for  such 
instruction.  Shelton  r.  Willis,  23  Tex. 
Civ.  App.  547,  550,  58  S.  W.  176. 

Defective  Instruction  in  Action  for 
Wrongful  Attachment. — Where  a 
charge  in  an  action  for  wrongful  at- 
tachment did  not  restrict  the  jury,  in 
finding  the  value  of  the  goods,  to  the 
value  at  the  place  of  seizure,  defendants 
should  have  asked  a  special  charge  on 
such  point,  in  order  for  it  to  be  avail- 
able error  on  appeal.  Ellis  v.  Hudson 
(Civ.  App.),  44  S.  W.  550,  affirmed  in 
93  Tex.  638,  no  op. 

Failure  to  Charge  upon  Laws  of 
Sister  State. — Where  an  action  against 
a  railroad  for  injuries  sustained  by 
brakeman  in  Kansas  is  brought  in 
Texas,  defendant  can  not  complain  on 
appeal  of  failure  of  court  to  charge 
upon  laws  of  Kansas  unless  he  has  re- 
quested a  charge  on  the  subject.  Mis- 
souri, etc.,  R.  Co.  V.  Thompson,  11 
Tex.  Civ.   App.  658,  667,  33  S.  W.  718. 

Failure  to  Charge  as  to  Assumption 
of  Risk. — In  an  action  for  personal  in- 
jury, the  court's  failure  to  charge  that 
plaintiff  assumed  risk  incident  to  his 
employment  is  not  ground  for  re- 
versal, where  defendant  asked  no  spe- 
cial charge  thereon.  International, 
etc.,  R.  Co.  V.  Beasley,  9  Tex.  Civ. 
App.  569,  571,  29  S.  W.  1121. 

Instruction  as  to  Degree  of  Care. — 
If  plaintiff  considered  an  instruction 
relative  to  the  degree  of  care  required 


of  a  telegraph  company  as  not  suffi- 
ciently full,  he  should  have  requested 
a  fuller  one,  to  entitle  him  to  complain 
of  the  instruction  on  appeal.  Har- 
grave  v.  Western  Union  Tel.  Co.  (Civ. 
App.),  60  S.  W.  687,  affirmed  in  94  Tex. 
690,  no  op. 

Duty  to  Request  Special  Instruc- 
tions as  to  Relation  of  Carrier  and 
Passenger.— Where  defendant  did  not 
request  a  special  instruction  limiting 
the  rights  of  deceased  because  of  the 
nature  of  the  train  on  which  he  was 
riding  when  killed,  it  can  not  raise  the 
objection  on  appeal  that  the  deceased 
was  not  entitled  to  the  rights  of  a  pas- 
senger. Trinity  Val.  R.  Co.  v,  Stewart 
(Civ.  App.),  62   S.   W.  1085. 

Insufficient  Charge  as  to  Contribu- 
tory Negligence. — An  objection  to 
charge  on  contributory  negligence,  that 
it  is  too  general  and  does  not  particu- 
larize the  acts  and  omissions  com- 
plained of,  can  not  be  held  ground  for 
reversal  in  absence  of  special  requested 
charges  upon  the  point.  Missouri,  etc., 
R.  Co.  V.  Settle,  19  Tex.  Civ.  App.  357, 
362,  47  S.  W.  825,  affirmed  in  93  Tex. 
647,  no  op. 

A  charge  in  contributory  negligence 
at  railway  crossing  that  if  decedent 
failed  "to  look  and  listen,"  and  under 
the  circumstances  a  person  of  ordinary 
prudence  would  have  done  so,  such 
failure  "to  look  and  listen"  would  con- 
stitute negligence,  though  incomplete, 
is  not  ground  for  reversal  in  the  ab- 
sence of  a  request  supplying  the  omis- 
sion. Missouri,  etc.,  R.  Co.  v.  Ferris, 
23  Tex.  Civ.  App.  215,  218,  55  S.  W. 
1119,  affirmed  in  93  Tex.  690,  no  op. 

Where,  in  an  action  for  injuries,  con- 
tributory negligence  is  urged  as  a  de- 
fense, and  plaintiff  fails  to  request  an 
instruction  that  the  burden  of  proving 
that  defense  is  on  defendant,  he  can 
not  complain  on  appeal  of  a  failure  to 
so  instruct.  Martin  v.  St.  Louis,  etc., 
R.  Co.  (Civ.  App.),  56  S.  W.  1011. 

In  suit  by  employee  against. a  rail- 
way  company  for    personal     injuries. 
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where  the  court  charged  that  the  bur- 
den was  on  plaintiff  to  make  out  his 
case,  he  could  not  complain  of  failure 
to  charge  that  burden  was  on  defend- 
ant to  make  out  its  defense  of  con- 
tributory negligence,  in  absence  of  re- 
quest for  such  charge.  Haverman  v. 
Fort  Worth,  etc.,  R.  Co.,  20  Tex.. Civ. 
App.  610,  612,  50  S.  W.  155,  affirmed  in 
93  Tex.  663,  no  op. 

Failure  to  Charge  as  to  Effect  of 
Agreements. — Omission  to  charge  a 
jury  as  to  the  effect  of  agreement  of 
settlement  as  to  boundaries,  is  not  re- 
versible error,  where  the  complaining 
party  did  not  request  an  additional 
charge.  Stephens  v,  Motl,  82  Tex.  81, 
18  S.  W.  99. 

Failure  to  Charge  on  Constructive 
Fraud  in  Absence  of  Request  There- 
for.— Charge  allowing  defense  of  fraud 
if  statements  were  knowingly  false,  is 
not  ground  for  reversal,  where  the  is- 
sue was  as  to  the  making  of  representa- 
tions, and  there  was  no  request  for  a 
charge  on  constructive  fraud.  Barrett 
r.  Featherstone,  89  Tex.  567,  573,  35  S. 
\V.  11,  36  S.  W.  245. 

Omissions  in  Instructions  as  to 
Damages — As  to  Measure  and  Ele- 
ments.— Where  no  special  charge  was 
asked  defining  measure  and  elements 
of  damage  in  action  of  tort,  defendant 
can  not  complain  of  it  on  appeal.  Gulf, 
etc.,  R.  Co.  V.  Vinson  (Civ.  App.),  24 
S.  W.  956. 

Where  an  instruction  on  damages 
was  correct  as  far  as  it  went,  could 
not  have  been  misleading,  and  defend- 
ant requested  no  further  instruction  in 
respect  thereto,  he  was  not  entitled  to 
complain  that  the  court  did  not  sub- 
mit the  proper  measure  of  damages. 
Missouri,  etc.,  R.  Co.  v.  Jordan  (Civ. 
App.),  56  S.  W.  619. 

Appellant  can  not  complain  that  a 
charge  on  the  measure  of  damages  was 
not  sufficiently  specific  where  he  did 
not  request  a  fuller  one.  Fort  Worth 
St.  R.  Co.  V.  Ferguson,  9  Tex.  Civ. 
App.  610,  617.  29  S.  W.  61,  affirmed  in 
93  Tex.  660,  no  op. 


In  an  action  for  personal  injuries, 
where  the  court  had  charged  correctly, 
in  general  terms,  on  the  measure  of 
damages,  a  failure  to  explain  fully 
how  the  damages  for  permanent  in- 
juries were  to  be  measured  was  not 
available  error  to  a  party  who  re- 
quested no  further  instruction  on  the 
subject.  Red  River,  etc.,  R.  Co.  v, 
Reynolds,  38  Tex.  Civ.  App.  505,  85 
S.  W.  1169,  affirmed  in  101  Tex.  654, 
no  op. 

In  a  suit  against  a  carrier  for  the 
killing  of  a  horse  while  in  transitu, 
where  the  court  submits  the  value  of 
the  horse  at  the  point  of  destination 
as  the  basis  of  damages,  the  omission 
to  state  that  such  value  should  be  es- 
timated at  the  time  the  horse  was  killed 
is  harmless  in  absence  of  a  request  for 
such  instruction.  Missouri,  etc.,  R.  Co. 
V.  Cook,  8  Tex.  Civ.  App.  376,  382,  27 
S.  W.  769',  affirmed  in  93  Tex.  690, 
no  op. 

In  a  suit  against  a  city  for  damages 
resulting  from  a  defective  gutter,  omis- 
sion to  charge  that  damage  done  more 
than  two  years  before  suit  could  not 
be  considered  was  not  reversible  error, 
in  the  absence  of  a  request  for  such  a 
charge.  Comanche  v,  Zettlemoyer 
(Civ.  App.),  40  S.  W.  641. 

Failure  to  present  elements  of  dam- 
ages separately  in  a  charge  is  not 
ground  for  reversal,  in  the  absence  of 
a  request  for  a  special  charge.  Heilig- 
mann  v.  Rose,  81  Tex.  222,  224,  16  S. 
W.  931. 

Failure  to  Charge  Jury  to  Separate 
Exemplary  and  Actual  Damages. — 
Where  no  objection  was  made  in  the 
lower  court  to  neglect  to  charge  the 
jury  to  separate  exemplary  and  actual 
damages,  it  can  not  be  made  on  ap- 
peal. Belo  &  Co.  V.  Wren,  63  Tex. 
686.  727. 

It  is  the  proper  practice  in  cases  for 
recovery  for  actual  and  exemplary 
damages  to  instruct  the  jury  to  find 
separate  verdicts,  one  as  to  the  actual, 
and  the  other  as  to  the  exemplary  dam- 
ages, but  a  failure  to  do  so,  when  not 
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excepted  to,  and  when  a  proper  in- 
struction is  not  asked,  will  not  of  it- 
self be  sufficient  to  reverse  the  judg- 
ment. Texas  &  P.  R.  Co.  v.  Casey,  52 
Tex.  112. 

Submission  of  exemplary  damages  to 
a  jury  is  not  considered  in  the  absence 
of  objection  below,  where  verdict  is 
not  excessive  as  actual  damages. 
Brooke  v.  Clark,  57  Tex.  105,   113. 

Failure  to  Include  All  Items 
Claimed. — Failure  to  include  in  the 
charge  as  to  damages  all  the  items 
claimed,  the  charge  being  correct  as 
to  those  embraced  in  it,  will  not  be 
ground  for  reversal  unless  instructions 
remedying  omission  are  asked.  Terry 
V.  Gulf,  etc.,  R.  Co.,  14  Tex.  Civ.  App. 
451,  .37  S.  W.  234. 

Failure  to  Charge  as  to  Means  for 
Ascertaining  Damages. — Where  the 
court  errs  in  failure  to  charge  the 
means  of  assessing  damages,  after  giv- 
ing the  correct  measure  of  such  dam- 
ages, appellant  should  supply  the  omis- 
sion by  requesting  a  special  instruc- 
tion. Gulf,  etc.,  R.  Co.  V.  Jones,  1 
Tex.  Civ.  App.  372,  375,  21  S.  W.  145. 

Where  the  court  in  a  suil  for  de- 
struction of  pasture  fences  correctly 
charged  the  jury  as  to  damages  re- 
coverable, but  omitted  to  chari^e  as  to 
the  means  to  ascertain  it,  appellant  can 
not  complain  where  he  failed  to  re- 
quest a  special  instruction  covering 
the  omission.  Gulf,  etc.,  R.  Co.  v. 
Jones,  1  Tex.  Civ.. App.  372,  375,  21  S. 
W.  145. 

Failure  to  Instruct  as  to  Right  to 
Recover  Interest  on  Damages  Al- 
lowed.— In  a  suit  for  damages,  failure 
of  the  court  to  instruct  that  plaintiff 
could  recover  interest  on  damages  al- 
lowed, is  not  available  to  appellant 
when  no  request  for  such  charge  was 
made.  Gulf,  etc.,  R.  Co.  v.  Fink,  4 
Tex.  Civ.  App.  269,  271,  23  S.  W.  330. 

Failure  to  Require  Itemized  Ver- 
dict.— A  failure  of  the  charge  to  re- 
quire the  jury  to  itemize  their  verdict 
can  not  be  complained  of  where  such 


a  charge  was  not  requested,  and  the 
record  shows  no  objection  to  the  ver- 
dict made  below  on  that  account 
Jones  V.  Roach,  21  Tex.  Civ.  App.  301, 
51  S.  W.  549,  affirmed  in  93  Tex.  665, 
no  op. 

3.    Objections  Relating  to  Submission 

of  Issues, 
a.    That  Charge  Was    Erroneous     in 

Submitting  Issue. 

If  a  party  objects  to  the  court's 
charge  for  submitting  to  the  jury  an 
issue  which  he  deems  to  have  been  es- 
tablished as  matter  of  law,  he  should 
prepare  on  request  a  special  charge 
presenting  his  view.  Reichert  v.  In- 
ternational, etc.,  R.  Co.  (Civ.  App.), 
72  S.  W.  1031. 

Where  a  party  fails  to  request  the 
withdrawal  of  an  issue  of  fact  from 
the  jury  on  the  ground  that  it  has 
been  established  by  the  evidence  be- 
yond question,  he  can  not  complain 
on  appeal  of  the  court's  failure  to  with- 
draw such  issue.  International,  etc., 
R.  Co.  V,  Vanlandingham,  38  Tex.  Civ. 
App.  206,  85  S.  W.  847,  affirmed  in  101 
Tex.  644,  no  op. 

"'If  appellant  deemed  that  the  evi- 
dence was  such  as  warranted  its  with- 
drawal, as  an  issue  of  fact,  from  the 
jury,  it  should  have  by  a  special 
charge  requested  the  court  to  do  so. 
Having  failed  to  do  this,  the  main 
charge  being  a  correct  enunciation  of 
the  law,  it  is  in  no  attitude  to  com- 
plain.' Appellant  asked  no  special 
charge  giving  its  view  of  the  testi- 
mony, and  is  therefore  in  no  position 
to  complain."  International,  etc.,  R. 
Co.  V.  Vanlandingham,  38  Tex.  Civ. 
App.  206,  85  S.  W.  847,  affirmed  in  101 
Tex.  644,  no  op. 

In  the  absence  of  a  request  to 
withdraw  an  issue  of  contributory  neg- 
ligence from  the  jury,  defendant  can 
not  object  on  appeal  that  the  charge 
of  the  court  was  erroneous  in  sub- 
mitting such  issue.  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Pendleton,  70  S.  W. 
996,   30  Tex.   Civ.   App.   431. 
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Any  error  in  submitting  the  case  on 
special  issues,  and  refusing  a  re- 
quested general  charge  covering  all 
issues,  is  waived,  exception  not  hav- 
ing been  taken  at  the  time.  Bourland 
r.  Schulz,  39  Tex.  Civ.  App.  572,  87  S. 
W.  1167. 
b.    To  Form  of  Submission. 

The  form  of  submission  of  issues 
may  not  be  complained  of  for  the  first 
time  on  appeal.  Stahl  v,  Askey  (Civ. 
App.),  81  S.  W.  79. 

Complaint  of  the  general  way  in 
which  the  court  submitted  the  issues 
to  the  jury  is  not  available  on  appeal 
where  the  complaining  party  failed  to 
request  appropriate  instructions.  Bow- 
den  V.  Crow,  2  Tex.  Civ.  App.  591,  21 
S.  W.  612. 
c    For  Failure  to  Properly  State  or 

Submit  Issues  Involved. 
(1)    General  Rule  as  to  Necessity  for 
Request  for  Special  Charge. 

Rule  Stated. — Where  a  party  de- 
sires a  fuller  and  more  complete  state- 
ment of  the  issues  evolved  from  the 
pleading  and  evidence  than  is  given  in 
the  general  charge,  he  should  request 
special  charges  covering  the  desired 
matter,  or  else  the  omission  will  not 
constitute  reversible  error.  Johnson?/. 
International,  etc.,  R.  Co.,  24  Tex.  Civ. 
App.  148,  57  S.  W.  869,  affirmed  in  94 
Tex.  706,  no  op. 

A  failure  to  enumerate  all  the  issues 
in  the  statement  of  the  case  made  by 
the  judge  in  his  charge,  or  a  like  omis- 
sion in  the  body  of  the  charge,  must 
be  noted  in  the  trial  court  by  request 
that  the  omission  be  supplied.  Such 
defect  can  not  be  the  subject  of  com- 
plaint for  the  first  time  in  the  appel- 
late court.  Missouri,  etc.,  R.  Co.  v. 
Peay,  7  Tex.  Civ.  App.  400,  26  S.  W. 
768. 

Failure  of  court  in  preliminary 
part  of  the  charge  to  state  fully  the 
issues  is  not  reversible  error  where  no 
special  charge  correcting  the  omission 
is  asked  and  the  charge  given  covers 
every    material    issue.     Missouri,    etc.,  | 


R.  Co.  V.  Kirkland,  11  Tex.  Civ.  App. 
528,  530,  32  S.  W.  588,  affirmed  in  93 
Tex.  691,  no  op. 

Where  a  charge  undertaking  to  state 
the  issues  made  by  the  pleadings  is 
erroneous  in  omitting  a  part  of  them, 
the  error  is  not  generally  reversible 
unless  a  proper  charge  was  requested. 
Galveston,  etc.,  R.  Co.  v.  Lynch,  22 
Tex.  Civ.  App.  336,  338,  55  S.  W.  389. 

Where  appellant  has  not  asked  the 
trial  court  for  a  more  specific  presen- 
tation of  the  issues  to  the  jury  than  is 
made  in  the  general  charge,  he  can  not 
complain,  on  appeal,  that  the  charge 
was  not  prefaced  by  a  special  enumera- 
tion of  the  issues.  Galveston,  etc.,  R. 
Co.  V.  Buch,  27  Tex.  Civ.  App.  283,  65 
S.  W.  681,  affirmed  in  95  Tex.  678, 
no  op. 

An  omission  by  the  court  below  to 
charge  fully  upon  issues  made  in  the 
pleadings  and  evidence  will  not  be 
grounds  of  reversal  unless  the  omis- 
sion was  called  to  the  attention  of  the 
trial  judge  by  asking  additional  in- 
structions. Currie  v.  Gunter,  77  Tex. 
490,  14  S.  W.  127.  See,  also,  Galves- 
ton, etc.,  R.  Co.  V.  Daniels,  1  Tex.  Civ. 
App.  695,  20  S.  W.  955;  Shumard  v. 
Johnson,  66  Tex.  70,  17  S.  W.  398; 
Texas,  etc.,  R.  Co.  v.  Gay,  86  Tex.  571, 
609,  26  S.  W.  599;  Johnson  v.  Granger, 
51  Tex.  42;  Milmo  v.  Adams,  79  Tex. 
526,  530,  15  S.  W.  690;  Harrell  v,  Hous- 
ton, 66  Tex.  278,  280,  17  S.  W.  731. 

If  a  charge  given  by  the  court  to  the 
jury  be  thought  by  the  plaintiff  or  de- 
fendant to  be  not  sufficiently  full,  or 
as  not  covering  all  the  issues  in  the 
case,  it  is  their  duty  to  ask  such  ad- 
ditional instructions  as  they  believe 
are  necessary  for  its  proper  .determina- 
tion, and  having  failed  to  do  this  they 
can  not  complain  on  appeal.  Berry  v, 
Donley,   26  Tex.  737. 

Mere  failure  to  submit  an  issue 
made  by  pleadings  and  evidence  can 
not  be  urged  as  ground  for  reversal  by 
party  not  requesting  submission. 
Wilkinson  v.  Johnson,  83  Tex.  392,  395, 
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18  S.  W.  746;  Lindsley  v.  Sparks,  20 
Tex.  Civ.  App.  56,  48  S.  W.  204,  af- 
firmed in  93  Tex.  666,  no  op. 

Where  a  charge  is  correct  as  far  as 
it  goes,  judgment  will  not  be  reversed 
because  issue  properly  raised  was  not 
submitted,  in  absence  of  a  request  for 
a  further  charge.  Pace  v.  American, 
etc.,  Mortg.  Co..  17  Tex.  Civ.  App.  506, 
510,  43  S.  W.  36. 

Where  the  court's  charge  is  correct 
as  far  as  it  goes,  the  judgment  will  not 
be  reversed  because  of  a  failure  to 
charge  on  an  issue  made  by  the  plead- 
ings and  evidence,  unless  special  in- 
structions were  asked  to  supply  the 
deficiency.  Myer  v,  Fruin  (Sup.),  16 
S.  W.   868. 

It  is  not  reversible  error  to  fail  to 
charge,  on  an  issue  tendered  by  the  an- 
swer, where  no  special  charge  is  re- 
quested by  defendant.  Rees  v.  Clark 
(Civ.  App.),  39  S.  W.  160. 

Where  an  action  is  submitted  by  the 
court  on  one  issue  only,  though  two 
are  involved,  and  defendant  asks  no 
charge  on  the  issue  not  submitted,  but 
takes  his  chances  on  the  case  as  sub- 
mitted, held,  a  verdict  against  him  will 
not  be  reversed.  Behrends  v.  Cren- 
shaw (Civ.  App.),  53  S.  W.  586. 

Applications  of  Rule. — Assignment 
of  error  that  the  court  failed  to  sub- 
mit issue  of  limitations  can  not  be  con- 
sidered on  appeal  where  appellant  did 
not  request  the  submission  of  such  is- 
sue. Armstrong  v.  Elliott,  20  Tex. 
Civ.  App.  41,  46,  48  S.  W.  605.  49  S.  W, 
635,  affirmed  in  93  Tex.  654,  no  op. 

Error  assigned  of  court's  failure  to 
submit  a  special  defense  to  the  jury 
will  not  avail  when  appellant  asked 
for  no  such  charge.  Missouri,  etc.,  R. 
Co.  V.  Witherspoon,  18  Tex.  Civ.  App. 
615,   617,   45   S.   W.   424. 

Jury's  omission  to  allow  interest 
ean  not  be  complained  of  on  appeal, 
where  no  request  was  made  to  sub- 
mit that  issue.  Smith  v.  Smith,  10 
Tex.  Civ.  App.  485,  486,  32  S.  W.  28, 
affirmed  in  93  Tex.  671,  no  op. 


Where  defendant  in  an  action  on  a 
note  did  not  request  a  charge  on  the 
question  of  the  vendor's  fraud  in  in- 
ducing a  sale  of  land  for  which  it  was 
executed,  he  can  not  on  appeal  com- 
plain that  the  court  erred  in  not  sub- 
mitting that  issue.  Hurst  v.  McMullen 
(Civ.  App.),  47  S.  W.  666,  affirmed  in 
93  Tex.  687,  no  op. 

Where,  in  action  on  insurance 
policy,  the  court  did  not  submit  the 
question  of  total  destruction,  but  ren- 
dered judgment  for  the  full  amount, 
and  no  request  was  made  to  submit 
such  issue,  which  the  evidence  sus- 
tained, the  judgment  will  not  be  dis- 
turbed, under  Laws  of  1897,  page  15. 
Phoenix  Ins.  Co.  v.  Moore  (Civ.  App.), 
46  S.  W.  1131,  affirmed  in  93  Tex.  717, 
no  op. 

Where  plaintiff,  in  an  action  for  the 
death  of  a  servant,  failed  to  request 
the  submission  of  a  certain  issue  of 
negligence,  and  acquiesced  in  its  be- 
ing withheld  from  the  jury,  he  could 
not  complain  on  appeal  of  the  failure 
to  submit  it.  Ramm  v.  Galveston,  etc., 
R.  Co.  (Civ.  App.),  92  S.  W.  426,  af- 
firmed in  101  Tex.  653,  no  op. 

(8)  Necessity  for  Request  Though 
Case  Submitted  on  Special  Is- 
sues. 

Under  art.  1331,  Rev.  Stat.,  the  omis- 
sion to  submit  an  issue  is  not  ground 
for  reversal  unless  it  has  been  re- 
quested, notwithstanding  fact  that  the 
case  is  submitted  on  special  issues. 
Galveston,  etc.,  R.  Co.  v.  Botts,  22 
Tex.  Civ.  App.  609,  611,  55  S.  W.  514. 
See,  also,  as  to  necessity  for  request 
where  case  submitted  on  special  is- 
sues, the  following  cases:  Galveston, 
etc.,  R.  Co.  V,  Cody,  92  Tex.  632,  51  S 
W.  329,  affirming  50  S.  W.  135;  Texas 
Loan  Agency  v,  Fleming,  18  Tex.  Civ. 
App.  668,  672,  46  S.  W.  63;  Armstrong 
V.  Elliott,  20  Tex.  Civ.  App.  41,  46,  48 
S.  W.  605,  49  S.  W.  635,  affirmed  (see 
93  Tex;  654,  no  op.). 

Under  amended  art.  1331,  Rev.  Stat., 
failure    to    submit    an     issue      is      not 
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ground  for  reversal  upon  appeal  or 
writ  of  error,  unless  a  written  request 
therefor  is  made  by  the  party  com- 
plaining. Armstrong  v.  Elliott,  20 
Tex.  Civ.  App.  41,  46,  48  S.  W.  605,  49 
S.  W.  635  (see  93  Tex.  654,  no  op.). 

Under  Sayles'  Civ.  St.  1888-89,  art. 
1331,  providing  that  the  failure  to  sub- 
mit an  issue  is  not  ground  for  re- 
versal of  the  judgment  on  appeal  un- 
less its  submission  was  requested  by 
the  party  complaining  of  the  judg- 
ment, where  an  immaterial  issue  is 
submitted  but  not  answered  by  the 
jury,  and  is  in  effect  withdrawn,  and 
the  answers  to  the  material  issues  are 
received  by  the  court,  the  refusal  of 
a  new  trial,  for  failure  of  the  jury  to 
find  on  such  issue,  on  application  of  a 
party  who  did  not  request  the  sub- 
mission of  the  issue  nor  except  to  the 
action  of  the  court  in  regard  to  it,  is 
not  ground  for  reversal  of  the  judg- 
ment. Mabry  r.  Citizens'  Lumber  Co., 
47  Tex.  Civ.  App.  443,  105  S.  W.  1156. 

"Prior  to  1897  it  was  the  rule  that 
when  a  case  was  submitted  on  special 
issues  all  the  issues  of  fact  made  by 
the  pleading  must  be  submitted  and 
determined  by  the  jury  before  a  valid 
judgment  could  be  rendered,  but  art. 
1331,  Rev.  Stat.,  was  passed  to  remove 
the  rigor  of  the  rule,  and  it  was  pro- 
vided that  the  omission  to  submit  an 
issue  should  not  be  ground  for  rever- 
sal unless  it  had  been  requested  by  a 
party  to  the  cause.*'  Galveston,  etc.,  R. 
Co.  V.  Botts.  22  Tex.  Civ.  App.  609,  610, 
55  S.  W.  514. 

Where  special  issues  are  submitted 
to  a  jury,  a  party  can  not  complain 
for  the  first  time  in  the  supreme  court 
that  an  issue  raised  by  him  in  the 
pleadings  was  omitted.  De  Caussey 
r.   Baily,  57  Tex.  665. 

Where  party  fails  to  ask  special 
charge  or  fails  to  intimate  necessity 
for  giving  charge  on  certain  issues,  the 
cause  will  not  be  reversed  for  lack  of 
such  charge.  State  v.  Bender,  68  Tex. 
676,  5  S.  W.  674. 


(3)  When  Request  Unnecessary. 

It  is  not  necessary,  after  the  court 
ha«  charged,  withholding  issue  from 
the  jury,  that  the  aggrieved  party 
should  ask  for  an  instruction  submit- 
ting such  issue,  in  order  to  retain  the 
right  of  appeal.  Smith  v.  Richardson 
Lumber  Co.,  92  Tex.  448,  451,  49  S. 
W.  574,  affirming  47  S.  W.  386,  753. 

Where  bill  of  exceptions  taken  to 
rejection  of  testimony  on  certain  is- 
sue shows  that  the  court  ruled  that 
there  was  no  such  issue  in  the  case, 
the  defendant  was  excused  from  the 
necessity  of  asking  submission  of  is- 
sue as  a  prerequisite  to  assign  its  non- 
submission  as  error.  Myar  v.  El  Paso 
Grocery  Co.  (Civ.  App.),  63  S.  W.  337. 

(4)  Necessity  for  Written  Request. 
Failure  to  submit  any  issue  to  jury 

shall  not  be  deemed  ground  for  re- 
versal of  judgment  upon  appeal  or 
writ  of  error,  unless  its  submission  has 
been  requested  in  writing  by  the  party 
complaining  of  judgment.  Breneman 
V.  Mayer,  24  Tex.  Civ.  App.  164,  178, 
179,  58  S.  W.  725,  affirmed  in  94  Tex. 
703,  no  op.;  Armstrong  v.  Elliott,  20 
Tex.  Civ.  App.  41.  48  S.  W.  605,  49  S. 
W.  635,  affirmed  (see  93  Tex.  654, 
no  op.). 

(5)  Time  for  Request  for  Submission 
upon  Special  Issues. 

Request  for  submission  upon  special 
issues  should,  in  order  to  enable  re- 
view of  refusal,  appear  to  have  been 
made  before  the  main  charge.  Gal- 
veston, etc.,  R.  Co.  V.  Cody,  92  Tex. 
632,  633,  51  S.  W.  329,  affirming  50  S. 
W.  135. 
N.    VERDICT. 

See,  generally,  the  title  VERDICT. 
1.    Necessity  for  Objections  below, 
a.    Detects  or  Omissions. 
(1)    Formal  Defects  or  Irregularities. 

In  General.— The  judgment  of  an 
inferior  court,  based  on  a  verdict  de- 
fective in  form  only,  will  not  be  re- 
versed for  that  cause  when  no  objec- 
tion was  urged  in  the  court  below.  De 
Montel  V.  Speed,  53  Tex.  339. 
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Objection  to  an  irregularity  affect- 
ing the  validity  of  a  verdict  can  not 
be  first  raised  on  appeal.  Burton  v. 
Bondies,  2  Tex.  203,  204. 

Verdict  by  Less  than  Twelve  Ju- 
rors.— The  objection  that  a  verdict 
was  made  by  only  eleven  jurors  can 
not  be  first  raised  on  appeal.  Flana- 
gan V.  Pearson.  61  Tex.  302,  308. 

Signature  by  Foreman  Only.— The 
objection  that  a  verdict  was  signed 
only  by  a  foreman  can  not  be  first 
raised  on  appeal.  Flanagan  v,  Pear- 
son, 61  Tex.  302,  308. 

"It  is  assigned  as  error  that  'the 
judgment  recites  that  only  eleven 
jurors  made  the  verdict,  and  the  ver- 
dict was  only  signed  by  its  foreman, 
and  not  by  the  eleven,  which  verdict 
will  not  support  the  judgment.'  It 
does  not  appear  that  any  objection  was 
made  to  the  form  of  the  verdict  or  to 
the  manner  of  signing  it  in  the  court 
below,  and,  failing  to  do  so,  it  will  not 
urged  presented  as  a  ground  for  new 
trial.  This  question  will  not  be  con- 
sidered for  the  first  time  on  appeal. 
The  objection  ought  to  have  been 
made  at  the  proper  time  in  the  court 
below,  and,  failing  to  do  so,  it  will  not 
be  heard.  Williams  v.  Mudgett,  2  Tex. 
Law  Review  339  (consent  case,  de- 
cided by  commissioners  of  appeals, 
Tyler  term,  1883).  See  Hansborough 
V.  Towns,  1  Tex.  58;  Farley  v.  Des- 
londe,  58  Tex.  588.'*  Flanagan  v,  Pear- 
son, 61  Tex.  302. 

Failure  of  Jury  to  Apportion  Dam- 
ages among  Several  Plaintiffs. — That 
the  jury  in  a  verdict  for  damages 
failed  to  apportion  the  amount  found 
among  the  several  plaintiffs  as  allowed 
by  Paschal's  Dig.,  16,  is  no  ground  for 
reversal  of  a  judgment  rendered  upon 
it  in  the  absence  of  objection  to  such 
omission.  March  v.  Walker,  48  Tex. 
372. 

Failure  of  Jury  to  Discriminate  as 
to  Character  of  Damages. — Though 
the  proper  practice,  when  actual  and 
exemplary  damages  are  claimed,  is  to 


require  the  jury  to  discriminate  as  to 
the  character  of  damages  found  in 
their  verdict,  a  failure  to  do  this  will 
not,  of  itself,  authorize  the  reversal  of 
the  judgment  when  the  point  is  for 
the  first  time  raised  in  the  supreme 
court.  Texas,  etc.,  R.  Co.  v.  Casey,  52 
Tex.  112. 

Notwithstanding  the  better  practice 
is  to  separate  the  actual  from  the 
vindictive  damages  in  the  petition  as 
well  as  in  the  verdiqt,  if  this  be  not 
done,  the  informality  of  the  verdict  in 
this  respect  can  not  be  taken  advan- 
tage of  for  the  first  time  on  appeal. 
Moehring  v.  Hall,  66  Tex.  240,  1  S.  W. 
258. 

Failure  of  Jury  to  Estimate  Value 
of  Confederate  Money  at  Time  Note 
Executed. — In  an  action  on  a  note 
where  the  defense  is  that  it  was  the 
intention  of  the  parties  that  it  should 
be  paid  in  confederate  currency,  the 
objection  that  the  jury  did  not  es- 
timate the  value  of  confederate  money 
at  the  date  of  the  execution  of  the 
note  can  not  be  heard  when  raised  for 
the  first  time  in  the  case  in  the  su- 
preme court,  since  it  does  not  go  to 
the  foundation  of  the  action.  Johnson 
V.   Blount,  48  Tex.  38. 

Where  Case  Submitted  on  Special 
Issues. — Where  a  case  is  submitted  to 
the  jury  on  special  issues,  and  no  com- 
plaint is  made  in  motion  for  new  trial 
or  otherwise  in  the  court  below  of 
the  verdict,  it  becomes,  under  the  stat- 
ute, conclusive  as  to  the  facts  found. 
Rev.  Stat.,  art.  1332.  Robertson  v. 
Kirby,  25  Tex.  Civ.  App.  472,  61  S.  W. 
967,  affirmed  in  94  Tex.  696,  no  op. 

(8)   Defects  of  Substance. 
Failure  of  Jury  to  Find  the  Issue. 

— Where  the  jury  did  not  find  the  is- 
sue, but  only  an  agreement  of  the  par- 
ties, not  in  issue,  from  which  it  ap- 
peared that  the  matters  in  controversy 
were  not  to  be  determined  in  the  dis- 
trict court  until  after  the  appellate 
court  should  have  decided  the  ques- 
tion  of  title   in   favor  of  the  plaintiff, 
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held,  that  this  was  not  a  legal  verdict, 
upon  which  the  district  court  could 
give  final  judgment.  Although  the 
parties  acquiesce  in  such  verdict,  both 
in  the  district  and  appellate  court,  this 
does  not  cure  the  objection,  or  au- 
thorize the  latter  to  proceed  to  the 
adjudication  and  disposition  of  the 
case,  as  contemplated  by  the  agree- 
ment.    Phillips  V,   Hill,   3  Tex.   397. 

Special  Verdict  Defective  for  Fail- 
ure to  Find  Every  Fact  Essential  to 
Support  Judgment. — Defect  in  special 
verdict  in  failing  to  find  every  fact 
necessary  to  support  the  judgment, 
may  be  raised  tor  first  time  on  appeal, 
except  where  every  fact  essential  to 
support  the  judgment  is  in  the  record 
— though  not  in  special  verdict.  Arm- 
strong V.  Elliott,  20  Tex.  Civ.  App. 
41,  48  S.  W.  605,  49  S.  W.  635,  affirmed 
(see  93  Tex.  654,  no  op.). 

Verdict  Founded  upon  Answer  Pre- 
senting No  Defense  Sustained  by  Evi- 
dence.— "It  has  often  been  held  that 
a  verdict  can  not  be  sustained,  when 
founded  upon  an  answer  that  pre- 
sents no  defense  to  the  action  which 
has  been  sustained  by  the  evidence. 
(Borden  et  al.  v,  Houston,  2  Tex.  594, 
615;  Lucketts  v.  Townsend,  3  Tex. 
119,  133;  Patterson  v,  Goodrich,  3  Tex. 
331;  Ford  v,  Taggart,  4  Tex.  492.)" 
Johnson  v.  Blount,  48  Tex.  38. 

b.   Excessiveness  or  Inadequacy. 

See,  generally,  the  title  NEW 
TRIALS. 

Excessive  Verdict — Where  no  com- 
plaint is  made,  by  motion  for  a  new 
trial,  that  the  damages  are  excessive, 
the  question  can  not  be  raised  on  ap- 
peal. (Civ.  App.),  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Zantzinger,  49  S. 
W.  677,  affirmed  53  S.  W.  379,  93 
Tex.  64. 

A  judgment  will  not  be  reversed  for 
error  in  overruling  objections  to  lead- 
ing questions  which  only  tended  to 
show  the  duration  of  plaintiff's  in- 
juries,   when   no   objection   was   made 


that  the  verdict  was  excessive.  Inter- 
national, etc.,  R.  Co.  V,  Bibolet,  24  Tex, 
Civ.  App.  4,  57  S.  W.  974,  affirmed  in 
94  Tex.  691,  no  op. 

An  excess  in  a  verdict  of  one-fourth 
of  one  per  cent  of  the  recovery,  and 
not  brought  to  the  attention  of  the 
court  below,  on  appeal  will  be  con- 
sidered immaterial  and  is  no  ground 
for  reversal.  Schuster  v.  Frendenthal 
&  Co.,  74  Tex.  53,  11  S.  W.  1051. 
c.   Failure  to  Direct  Verdict. 

Defendant  can  not  complain  of  fail- 
ure to  instruct  the  jury  to  return  a 
verdict  for  it  where  no  such  instruc- 
tion was  requested.  Cook  Bros.  Car- 
riage Co.  V.  National  Bank,  38  Tex. 
Civ.  App.  441,  85  S.  W.  1169. 

A  party  who  does  not  move  for  the 
direction  of  a  verdict  is  thereby  pre- 
cluded from  contending  on  appeal  that 
there  is  no  evidence  to  support  the 
verdict.  People's  Building,  Loan  & 
Saving  Ass'n  v.  Dailey,  42  S.  W.  364, 
17  Tex.  Civ.  App.  38. 

2.   Time  of  Taking. 

In  the  absence  of  exceptions  taken 
on  the  trial,  the  right  to  object  to  the 
verdict  must  be  considered  as  waived. 
Mann  v,  Thruston,  Dall.  Dig.  370. 

"The  record  in  this  case  shows  no 
intimation  that  the  appellant  was  dis- 
satisfied with  the  judgment,  save  the 
simple  act  of  appealing,  which  was 
granted  as  a  privilege  of  right.  No 
objection  was  made  to  the  evidence, 
if  any  was  introduced,  and  if  the  judg- 
ment was  permitted  to  go  by  default, 
or  upon  the  statement  of  the  appel- 
lee's counsel,  the  appellant  must  suf- 
fer by  her  supineness.  The  defendant 
in  the  court  below  can  not  come  up 
here  to  show  wrong  in  the  plaintiff, 
when  she  was  more  in  error  herself. 
The  right  to  attain  the  verdict  must  be 
considered  as  waived  by  the  omission 
of  the  plaintiff  in  error  to  file  her  ex- 
ceptions in  the  court  below  at  the 
time  of  the  .rendition  of  the  judgment." 
Mann  v,  Thruston,  Dallam  370. 
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3.    Manner,  Form  and  Sufficiency. 

Necessity  for  Urging  Objections  in 
Motion  for  New  Trial. — See,  gen- 
erally, the  title  NEW  TRIALS. 

In  order  to  raise  an  objection  to 
the  verdict  and  judgment  where  the 
case  is  tried  before  a  jury,  on  the 
ground  that  it  is  not  supported  by 
the  evidence,  or  is  against  the  evi- 
dence, there  must  be  a  motion  for  a 
new  trial  made  in  the  court  below, 
raising  that  particular  question.  Texas, 
etc.,  R.  Co.  V.  Story  (Civ.  App.),  43 
S.  W.  933. 

An  objection  that  the  verdict  was 
against  the  weight  of  the  evidence,  and 
that  it  disclosed  that  the  jury  was  actu- 
ated by  prejudice  against  appellant 
because  of  the  fact  that  he  was  a 
negro,  could  not  be  considered  on  ap- 
peal where  not  urged  in  a  motion  for 
a  new  trial.  Friar  v.  Orange  &  N.  W. 
Ry.  Co.,  45  Tex.  Civ.  App.  564,  101  S. 
W.  274. 

Specification  of  Defects. — It  is  the 
rule  that  obtains  in  Texas  that  an  ob- 
jection to  the  verdict  and  the  judg- 
ment, urged  in  the  motion  for  a  new 
trial  only  upon  the  ground  that  it  is 
contrary  to  the  evidence,  without  stat- 
ing the  particulars  wherein  it  is  against 
the  evidence,  is  not  sufficient  upon 
which  to  base  assignments  of  error. 
Texas,  etc.,  R.  Co.  v.  Story  (Civ. 
App.),  43  S.  W.  933;  Clark  v.  Pearce, 
80  Tex.  146,  15  S.  W.  787;  Texas,  etc., 
R.  Co.  V,  Commander  (Civ.  App.),  29 
S.  W.  263;  Texas  &  P.  R.  Co.  v.  Lan- 
caster (Civ.  App.),  30  S.  W.  490,  af- 
firmed in  93  Tex.  574,  no  op. 

If  a  party  desires  to  have  a  verdict 
set  aside  he  must  in  his  motion  for  a 
new  trial  specifically  point  out  wherein 
the  verdict  is  not  supported  by  testi- 
mony, and  on  appeal  he  is  limited  to 
the  particular  objection  thus  made, 
and  will  not  be  heard  to  complain  that 
the  verdict  is  unsupported  in  other 
respects.  San  Antonio  v.  Thigpen 
(Civ.  App.),  75  S.  W.  836,  affirmed  in 
97  Tex.  646,  no  op.,  citing  Clark  v. 
Pearce,  80  Tex.  146,  15  S.  W.  787. 


Where  a  motion  for  a  new  trial 
stated  that  the  verdict  was  contrary  to 
the  law  and  evidence,  without  specify- 
ing the  particular  defects,  such  state- 
ment was  too  general  to  call  the  at- 
tention of  the  court  to  the  question 
raised,  and  hence  the  court  of  civil 
appeals  will  not  review  the  question  on , 
appeal.  Judgment,  Voelcker  v,  Mc- 
Key  (Civ.  App.),  60  S.  W.  798,  re- 
versed on  rehearing.  Voelcker  v,  Mc- 
Key   (Civ.  App.),  61  S.  W.  424. 

Simply  stating  that  the  verdict  is 
not  supported  by  evidence  or  is  con- 
trary to  the  evidence,  is  too  general, 
and  is  not  sufficient  as  basis  on  appeal 
for  objection  to  verdict  on  the  ground 
that  it  is  against  evidence.  St.  Louis, 
etc.,  R.  Co.  V.  Smith,  11  Tex.  Civ.  App. 
550,  551,  32  S.  W.  828.  See  the  title 
NEW  TRIALS. 

Same  Objections  Must  Have  Been 
Presented  below  as  Urged  in  Appel- 
late Court — ^The  appellate  court  will 
not  reverse  a  judgment  because  of  an 
erroneous  verdict,  unless  in  the  motion 
for  a  new  trial  the  same  objection  was 
presented  as  is  urged  in  the  appellate 
court.  Payton  v.  Love,  49  S.  W.  1109, 
20  Tex.  Civ.  App.  613. 

"It  is  now  the  established  appellate 
practice  not  to  reverse  a  judgment  on 
account  of  an  erroneous  verdict  unless 
in  the  motion  for  new  trial  the  same 
objection  to  the  verdict  was  distinctly 
made  and  thus  brought  to  the  atten- 
tion of  the  trial  court  that  is  urged  in 
the  appellate  court.  Suggs  r.  Terry 
(Civ.  App.),  34  S.  W.  354;  First  Nat. 
Bank  v.  Houts,  85  Tex.  69,  19  S.  W. 
1080;  Sanborn  v.  Murphy,  5  Tex.  Civ. 
App.  509,  25  S.  W.  459,  affirmed  in  86 
Tex.  437;  Branch  v.  Simons  (Civ. 
App.),  48  S.  W.  40  (see  93  Tex.  636. 
no  op.)."  Payton  v.  Love,  20  Tex. 
Civ.  App.  613.  614,  49  S.  W.  1109,  af- 
firmed in  93  Tex.  669,  no  op. 

An  assignment  complaining  of  the 
verdict  on  a  ground  not  called  to  the 
attention  of  the  trial  court  in  the  mo- 
tion for  new   trial  will   not  be  enter- 
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tained.  Carlowitz  v.  Bernstein,  28 
Tex.  Civ.  App.  8,  66  S.  W.  464. 

The  findings  of  the  jury  can  not  be 
attacked  as  contrary  to  the  prepon- 
derance of  the  evidence,  where  appel- 
lant did  not  attack  them  on  that 
ground  in  the  motion  for  a  new  trial. 
Moore  v.  Pierson  (Civ.  App.),  93  S. 
W.  1007,  affirmed  in  100  Tex.  113. 

"In  the  eleventh  and  last  assignment 
of  error,  appellant  insists  that  'the 
court  erred  in  refusing  to  set  aside  the 
special  finding  of  the  jury  on  special 
issue  No.  1,  because  it  was  contrary  to 
the  preponderance  of  the  evidence.' 
In  addition  to  what  we  have  before 
said  as  to  the  state  of  the  evidence,  we 
note  that  in  appellant's  motion  for  a 
new  trial  he  did  not  attack  the  finding 
of  the  jury  here  complained  of  on  such 
ground,  which  effectually  disposes  of 
the  assignment.  See  Scott  v.  Farm- 
ers, etc.,  Nat.  Bank  (Civ.  App.),  66 
S.  W.  485;  Armstrong  v.  Elliott,  20 
Tex.  Civ.  App.  41,  48  S.  W.  605,  49  S. 
W.  635,  affirmed  (see  93  Tex.  654,  no 
op.)."  Moore  v.  Pierson  (Civ.  App.), 
93  S.  W.  1007,  affirmed  in  100  Tex.  113. 

Defendant  in  an  action  for  over- 
flows of  land  can  not  complain,  on  ap- 
peal, that  the  evidence  showed  the 
overflows  were  so  extraordinary  and 
unprecedented  that  it  was  not  required 
to  guard  against  them,  where  its  mo- 
tion for  new  trial  alleged  merely  that 
the  verdict  was  contrary  to  the  law 
and  the  evidence,  in  that  there  was  no 
evidence  of  the  damage  to  the  land, 
and,  if  there  was,  the  verdict  was  ex- 
cessive. San  Antonio  &  A.  P.  Ry.  Co. 
V.  Thigpcn   (Civ.  App.),  75  S.  W.  836. 

An  assignment  of  error,  attacking 
the  verdict  on  the  ground  of  plaintiff's 
failure  to  prove  a  certain  matter,  will 
not  be  considered;  such  question  not 
having  been  raised  in  the  motions  for 
new  trial.  Riske  v.  Rotan  Grocery  Co, 
(Civ.  App.),  93  S.  W.  708. 

Where  defendant  objected  to  any 
testimony  bearing  on  the  intent  of  the 
grantor   in   executing  a   deed,   and  by 


special  charges  sought  to  present  his 
phase  of  the  case  to  the  jury,  and  in- 
sisted that  the  deed  conveyed  only  the 
grantor's  individual  interest  in  the 
land,  and  ih  his  motion  for  a  new  trial 
lenewed  all  the  objections  and  con- 
tended that  the  finding  of  the  jury  to 
the  effect  that  the  grantor  intended  to 
convey  not  only  his  interest  in  the 
land,  but  the  entire  community  in- 
terest, was  against  the  evidence,  and 
by  a  further  motion  urged  that  even 
under  the  jury's  finding  he  was  en- 
titled to  one-half  of  the  land,  it  could 
not  be  contended  that  defendant  did 
not  attack  in  the  lower  court  the  spe- 
cial findings  of  the  jury  as  to  what  the 
grantor  intended  to  convey.  White  v, 
Simonton,  79  S.  W.  621,  34  Tex.  Civ. 
App.  464. 

4.  Admission  of  Liability  as  Waiving 
Objections,  Save  as  to  Amount  of 
Verdict. 

Where  defendant,  a  telegraph  com- 
pany, in  its  motion  for  a  new  trial  ad- 
mitted its  error  and  mistake  in  send- 
ing a  message,  and  admitted  its  lia- 
bility for  a  small  amount  of  damages, 
it  can  not  on  appeal  urge  any  objec- 
tion, except  as  to  the  amount  of  the 
verdict.  Western  Union  Tel.  Co.  v, 
Patton  (Civ.  App.),  55  S.  W.  973,  af- 
firmed in  93  Tex.  723,  no  op. 

0.  FINDINGS  OF  COURT. 

See,  generally,  the  title  FINDINGS 
OF  COURT. 

1.  To  Failure  to  File. 

In  General. — No  exception  having 
been  taken  in  the  trial  court  to  its 
failure  to  file  conclusions  of  law  or 
fact,  no  complaint  on  that  ground  can 
be  heard  on  appeal.  Haywood  v, 
Scarborough  (Civ.  App.),  102  S.  W. 
469. 

In  order  to  enable  a  party  to  assail 
a  judgment  on  the  ground  of  the  fail- 
ure of  the  trial  court  to  find  a  fact,  he 
should  demand  the  filing  of  conclu- 
sions of  fact.    Reed  v.  Brewer,  90  Tex. 
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144,  148,  37  S.  W.  418,  affirming  36  S. 
W.   99. 

Failure  to  mal§e  findings,  not  re- 
quested, can  not  be  urged  as  error  on 
appeal.  Thomas  v,  Quarles,  64  Tex. 
491,  493;  Lainer  v,  Foust,  81  Tex.  186, 
189,  16  S.  W.  994;  Hensley  v,  Lewis,  82 
Tex.  595,  597,  17  S.  W.  913;  Reed  v. 
Brewer,  90  Tex.  144,  37  S.  W.  418,  affirm- 
ing 36  S.  W.  99;  Scurry  v,  Fromer  (Civ. 
App.),  26  S.  W.  461.  See,  also,  Caplen 
V.  Cox,  42  Tex.  Civ.  App.  297,  92  S.  W. 
1048,  affirmed  in  101  Tex.  630,  no  op.; 
Caldwell  V.  Button,  20  Tex.  Civ.  App. 
369,  49  S.  W.  723;  Arnold  v.  Hodge,  20 
Tex.  Civ.  App.  211,  49  S.  W.  714,  af- 
firmed in  93  Tex.  635,  no  op. 

Failure  of  the  court  to  file  con- 
clusions of  fact  and  law  is  not  ground 
for  reversal,  where  it  is  not  shown  by 
bill  of  exceptions  that  it  was  requested, 
and  refused,  to  do  so.  Scurry  v, 
Fromer  (Civ.  App.),  26  S.  W.  461.  See 
the  title  EXCEPTIONS.  BILL  OF, 
AND  STATEMENT  OF  FACTS  ON 
APPEAL. 

Necessity  for  Request  for  Addi- 
tional or  More  Specific  Findings.— It 
is  a  well-established  general  rule  that 
defects  in  findings  of  fact  and  law  will 
not  be  revised  on  appeal  unless  they 
were  called  to  the  attention  of  the 
court  below.  Fitzhugh  v,  Franco- 
Texas  Land  Co.,  81  Tex.  306,  313,  16 
S.  W.   1078. 

If  the  findings  are  defective  on  ac- 
count of  omissions,  a  request  for 
fuller  and  more  specific  conclusions 
should  be  presented  to  the  court,  and 
an  exception  reserved  to  its  refusal  to 
grant  the  request.  Gulf,  etc.,  R.  Co. 
V,  Fossett,  66  Tex.  338,  1  S.  W.  259; 
Andrews  v.  Key,  77  Tex.  35,  39,  13  S. 
W.  640;  Fitzhugh  v,  Franco-Texas 
Land  Co.,  81  Tex.  306,  313,  16  S.  W. 
1078;  Rio  Grande  Cattle  Co.  v.  Burns, 
«2  Tex.  50,  17  S.  W.  1043;  Cassin  v.  La 
Salle  County,  1  Tex.  Civ.  App.  127,  21 
S.  W.  122;  Spencer  v,  James,  10  Tex. 
Civ.  App.  327,  31  S.  W.  540,  43  S.  W. 
556;  Wetz  v,  Wetz,  27  Tex.  Civ.  App. 


597,  66  S.  W.  869;  Alcott  v,  Spencer, 
etc.,  Mfg.  Co.  (Civ.  App.),  31  S.  W. 
833,  affirmed  in  93  Tex.  724,  no  op.; 
Connor  v.  Blaisdell  (Civ.  App.),  60  S. 
W.  890. 

In  absence  of  a  request  for  specific 
finding  the  supreme  court  will  not  con- 
sider it  error  to  fail  to  give  it.  Tacka- 
berry  v.  City  Nat.  Bank,  85  Tex.  488, 
496,  22  S.  W.  151,  299,  affirming  22  S. 
W.  121. 

If  a  party  objects  to  the  conclusions 
filed  by  the  court  in  response  to  his 
motion  for  conclusions  of  law  and 
fact,  he  must  point  out  in  a  motion  for 
additional  conclusions  the  facts  on 
which  he  desires  a  finding.  Wetz  v, 
Wetz,  27  Tex.  Civ.  App.  597,  66  S.  W. 
869. 

Where  findings  are  not  sufficiently 
specific  to  form  the  basis  of  an  as- 
signment of  errors,  and  no  more  spe- 
cific findings  were  requested,  error  as- 
signed thereto  will  be  disregarded. 
Alcott  V.  Spencer,  etc.,  Mfg,  Co.  (Civ. 
App.),  31  S.  W.  833,  affirmed  in  93  Tex. 
724,  no  op. 

Failure  of  Trial  Judge  in  His  Con- 
elusions  to  Pass  on  All  Issues. — 
Where  the  trial  judge  fails  in  his  con- 
clusions to  pass  on  a  certain  issue,  it 
is  matter  of  omission,  to  which  his  at- 
tention should  have  been  called,  if  the 
issue  is  intended  to  be  relied  on  in  the 
appellate  court.  Chicago,  etc.,  R.  Co. 
V,  Mitchell  (Civ.  App.),  85  S.  W.  286, 
affirmed  in  101  Tex.  631,  no  op. 

The  failure  of  the  court  to  make  a 
finding,  when  the  case  is  tried  without 
a  jury,  upon  an  issue  fairly  involved 
in  the  pleadings  and  evidence,  where 
the  complaining  party  has  not  re- 
quested a  finding  upon  it,  can  not  be 
made  a  ground  of  error  when  urged 
for  the  first  time  in  the  supreme  court. 
Thomas  v,   Quarles,   64  Tex.   491. 

Omission  of  a  trial  judge  to  find  as 
to  value  of  rents  for  land  recovered  is 
not  ground  for  reversal,  where  no  ob- 
jection was  made  below.  Henry  r. 
Whitaker,  82  Tex.  9,  10,  17  S.  W.  509. 
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Necessity  for  Calling  Court's  Atten- 
tion to  Request. — ^Where  a  written  re- 
quest to  the  judge  to  file  conclusions 
of  law  and  of  fact  is  filed  sixteen  days 
after  the  trial,  and  there  is  nothing  to 
show  that  the  judge's  attention  was 
ever  called  to  the  request,  the  failure 
to  comply  with  it  can  not  be  assigned 
as  error.  Glass  v.  Wiles  (Sup.),  14 
S.  W.   225. 

Effect  of  Failure  Where  Demand 
Therefor  Duly  Made. — ^When  a  judge 
fails  to  state  his  conclusions  of  fact 
and  law  upon  proper  and  timely  de- 
mand therefor,  and  such  failure  is 
presented  by  proper  bill  of  exception, 
and  there  is  not  a  full  statement  of 
facts  in  the  record,  and  it  is  not  ap- 
parent that  such  failure  was  without 
injury  to  the  complaining  party,  the 
judgment  will  be  reversed  and  the 
cause  remanded  for  another  trial. 
(Callaghan  v.  Grant,  66  Tex.  236,  18 
S.  W.  507.)  Application  for  such  state- 
ment should  be  made  promptly,  and 
the  attention  of  the  court  duly  called 
thereto.  Dunlap  v.  Brooks,  3  App. 
Civ.  Cases,  §  357. 

When,  on  a  trial  by  the  court,  it  is 
pointed  out  that  there  is  no  finding  of 
facts,  or  that  the  conclusions  of  law 
and  fact  are  not  separately  stated,  and 
the  defect  is  not  remedied,  a  statutory 
right  is  denied  the  party  objecting. 
Seymour  Opera  House  Co.  v.  Wool- 
dridge  (Civ.  App.),  31  S.  W.  234. 

"It  appears  from  the  bill  of  excep- 
tions that  the  court  overruled  the  ob- 
jection urged  to  this  conclusion,  not 
only  on  the  ground  that  it  failed  to 
find  the  facts  showing  a  compliance 
with  the  statute  so  as  to  fix  a  lien,  but 
also  on  the  further  ground,  urged  alike 
to  the  entire  conclusions,  that  there 
was  a  failure  to  state  separately  the 
conclusions  of  law  and  fact,  and  re- 
fused to  file  any  additional  conclusions. 
A  statutory  right  was  thus  denied  ap- 
pellants. Not  having  waived  it  by 
failure  to  except,  they  may,  in  the  ab- 
sence of  a  statement  of  facts,  here 
insist  that  the  judgment  declaring  a 
7  Tex — 6 


lien  no,t  shown  to  exist  by  the  findings 
of  fact  is  not  supported  thereby." 
Seymour  Opera  House  Co.  v.  Wool- 
dridge  (Civ.  App.),  31  S.  W.  234,  235. 

For  a  full  treatment  of  the  tirne^ 
manner  and  sufficiency  of  requests  for 
findings,  see  the  title  FINDINGS  OF 
COURT. 

a.   To  Time  of  Filing. 

Where  counsel  for  appellant  knew 
that  the  judge  would  not  file  con- 
clusions of  fact  until  after  the  adjourn- 
ment of  court  and  failed  to  except  to 
such  failure,  he  can  not  complain  on 
appeal  of  such  failure.  Bradford  v. 
Knowles,  11  Tex.  Civ.  App.  572,  33  S. 
W.  149,  affirmed  in  93  Tex.  700,  no  op. 

3.    To    Correctness    or   Sufficiency   of 
Finding. 

a.    General  Rule. 

Rule  Stated.— The  findings  of  the  trial 
court  where  not  excepted  to  are  con- 
clusive, and  their  correctness  can  not 
be  attacked  on  appeal,  unless  the 
failure  to  except  has  been  waived. 
Continental  Ins.  Co.  v,  Milliken,  64 
Tex.  46,  48;  Galveston,  etc.,  R.  Co.  v. 
Reitz,  27  Tex.  Civ.  App.  411,  65  S.  W. 
1088;  Drake  v.  Davidson,  28  Tex.  Civ. 
App.  184,  66  S.  W.  889,  affirmed  in  95 
Tex.  677,  no  op.;  Pullman,  etc.,  Co.  v. 
Arents,  28  Tex.  Civ.  App.  71,  66  S.  W. 
329;  Smith  v,  Abadie,  29  Tex.  Civ.  App. 
60,  67  S.  W.  925,  affirmed  in  95  Tex. 
686,  no  op.;  Hughey  v.  Mosby,  31  Tex. 
Civ.  App.  76,  71  S.  W.  395;  Colley  v. 
Wood,  32  Tex.  Civ.  App.  306,  74  S.  W. 
602,  affirmed  in  97  Tex.  629,  no  op.; 
Buster  v.  Warren,  35  Tex.  Civ.  App. 
644,  80  S.  W.  1063,  affirmed  in  98  Tex. 
611,  no  op.;  Logan  v.  Lennix,  40  Tex. 
Civ.  App.  62,  88  S.  W.  364  (see  101 
Tex.  646,  no  op.);  Houston  v.  Kapner, 
43  Tex.  Civ.  App.  507,  95  S.  W.  1103; 
Jamison  zf.  Alvarado  Comp,  etc.,  Co., 
45  Tex.  Civ.  App.  263,  99  S.  W.  1053; 
Smith  V.  Ernest,  46  Tex.  Civ.  App.  247, 
102  S.  W.  129;  Biggerstaff  v.  Murphy 
(Civ.  App.),  21  S.  W.  773;  Hawkins  v. 
Omahundro  (Civ.  App.),  28  S.  W.  1011; 
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Moore  v.  Blagge  (Civ.  App.),  34  S.  W. 
311;  St.  Louis,  etc.,  R.  Co.  t'.*  White 
(Civ.  App.),  103  S.  W.  673.  affirmed  in 
102  Tex.  591,  no  op.;  McKee  v.  Price, 
3  App.  Civ.  Cases,  §  335. 

Findings  of  fact  covering  every  is- 
sue material  to  the  judgment  will  not 
be  inquired  into  for  their  correctness 
on  appeal,  unless  assailed  by  proper 
exceptions.  Drake  v.  Davidson,  28 
Tex.  Civ.  App.  184,  66  S.  W.  889,  af- 
firmed in  95  Tex.  677,  no  op. 

Where  neither  the  conclusions  of 
law  nor  the  judgment  is  excepted  to 
in  the  court  below,  and  the  failure  to 
except  is  not  waived,  the  only  inquiry 
on  appeal  will  be  whether  the  plead- 
ings justify  the  judgment,  and  no  other 
assignments  of  error  will  be  consid- 
ered. Continental  Ins.  Co.  v.  Milliken, 
64  Tex.  46;  McKee  v.  Price,  3  Willson, 
Civ.  Cas.  Ct.  App.  §  336;  BiggerstaflF  t'. 
Murphy   (Civ.   App.),  21   S.   W.   773. 

Where  the  trial  judge  sets  out  his 
conclusions  of  law  and  of  fact  at  the 
instance  of  the  attorney,  and  neither 
the  conclusions  of  law  nor  the  suffi- 
ciency of  evidence  to  sustain  the  judg- 
ment rendered  are  excepted  to,  the 
sufficiency  of  the  findings  of  fact  to 
sustain  the  conclusions  of  l-'w  will  not 
be  considered  on  appeal.  Continental 
Ins.  Co.  V.  Milliken,  64  Tex.  46. 

Appellee,  not  having  excepted  to 
findings  of  fact  of  the  trial  court  or 
the  judgment,  can  not,  on  appeal,  by 
cross  assignment  question  the  correct- 
ness of  the  same.  Jamison  v.  Alvarado 
Compress  &  Warehouse  Co.,  45  Tex. 
Civ.  App.  263,  99  S.  W.  1053. 

Appellees,  not  having  excepted  to 
findings  of  fact  of  the  trial  court,  may 
not,  on  appeal,  by  cross  assignment 
question  the  sufficiency  of  the  evidence 
to  sustain  the  findings.  Buster  v. 
Warren,  80  S.  W.  1063,  35  Tex.  Civ. 
App.  644. 

Applications  of  Rule. — An  objecticn 
to  conclusions  of  fact  by  the  court  be- 
low, such  as  that  the  allegata  and 
probata  do  not  correspond  on  a  minor 


point,  if  made  for  the  first  time  in  the 
appellate  court,  in  a  case  where  such 
conclusions  are  fully  supported  by  the 
evidence  upon  the  main  issue,  can  not 
be  sustained.  Burgher  v.  Henderson, 
9  Tex.  Civ.  App.  521,  29  S.  W.  522. 

Where  exceptions  are  not  taken  to 
findings  of  fact  by  the  trial  court,  an 
assignment  that  the  judgment  is  not 
supported  by  the  facts  will  not  be  con- 
sidered on  appeal.  Smith  v.  Abadie^ 
67  S.  W.  925,  29  Tex.  Civ.  App.  60,  re- 
hearing denied  (Civ.  App.),  67  S.  W. 
1077. 

Where  a  trial  court  erred,  in  an  ac- 
tion against  a  railroad  company  for 
killing  stock,  in  refusing  to  admit  evi- 
dence of  diligence  on  defendant's  part 
in  maintaining  fences,  and  found  as  a 
fact  that  there  was  no  negligence  in 
the  operation  of  defendant's  train, 
which  finding  was  not  Excepted  to  by 
plaintiff,  and  there  was  no  cross  as- 
signment of  error  attacking  such  find- 
ing as  unsupported  by  the  evidence, 
on  appeal  plaintifif  was  not  entitled  to 
contend  that  such  ruling  was  harmless 
on  the  ground  that  the  uncontradicted 
evidence  in  the  case  showed  that  de- 
fendant was  negligent  in  operating 
such  train.  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Reitz,  65  S.  W.  1088,  27  Tex. 
Civ.  App.  411. 

Where  facts  found  did  not  show  ad- 
verse possession  and  were  not  at- 
tacked, defendant  can  not  urge  error 
in  rulings  of  law  thereon.  Hanrick  v. 
Gurley,  93  Tex.  458,  467,  54  S.  W.  347, 
55  S.  W.  119,  56  S.  W.  330,  affirming  in 
part  and  reversing  in  part  48  S.  W. 
994. 

Where,  in  an  action  against  a  sleep- 
ing car  company  for  lost  baggage, 
there  is  no  testimony  as  to  value,  other 
than  that  of  plaintifif,  and  the  court 
finds  about  one-third  of  his  estimate, 
the  finding  should  not  be  siet  aside  on 
objection,  first  taken  on  appeal,  that 
part  of  plaintifTs  testimony  was  inad- 
missible. Pullman,  etc.,  Co.  v.  Arents, 
28  Tex.  Civ.  App.  71,  6«  S.  W.  329. 
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b.   Exceptions  to  Rule. 

(1)    Where  Judgment  Excepted  to. 

Where  exceptions  were  taken  to  the 
judgment  of  the  court  below,  the  find- 
ings of  the  trial  court  may  be  attacked 
on  appeal,  even  though  exceptions 
were  not  taken  to  the  findings.  Voight 
V.  Mackle,  71  Tex.  78,  8  S.  W.  62a; 
Thompson  v.  State,  23  Tex.  Civ.  App. 
370.  56  S.  W.  603;  Connellee  v.  Rob- 
erts, 1  Tex.  Civ.  App.  363,  23  S.  W. 
187;  Smith  v.  Abadie,  29  Tex.  Civ. 
App.  60,  67  S.  W.  925,  affirmed  in  95 
Tex.  686,  no  op.;  Brenton  v.  Peck,  39 
Tex.  Civ.  App.  224,  87  S.  W.  898;  Wil- 
kins  V.  Burns  (Civ.  App.),  25  S.  W. 
431,  afiirmed  in  93  Tex.  723,  no  op.; 
Gillespie  v.  Crawford  (Civ.  App.),  42 
S.  W.  621,  affirmed  in  93  T«c.  729,  no 
op.;  Temple  v.  Watkins  Land  Co. 
(Civ.  App.),  81  S.  W.  1188;  Mutual, 
etc.,  Life  Ass'n  v.  Green  (Ciy.  App.), 
109  S.  W.  1131.  See,  also,  Biggerstaff 
r.  Murphy  (Civ.  App.),  21  S.  W.  773; 
McKce  r.  Price,  3  App.  Civ.  Cases, 
§S  335,  336. 

Where  appellant  excepts  to  the 
judgment  of  the  trial  court  and  there 
is  a  statement  of  facts,  it  is  not  neces- 
sary to  the  appeal  that  he  should  ex- 
cept also  to  the  conclusions  of  fact  and 
law.  Patten  v.  Herring  &  Kelley,  9 
Tex.  Civ.  App.  640,  29  S.  W.  388. 

Though  there  were  no  exceptions 
filed  by  appellant  to  conclusions  of 
fact  by  the  trial  court,  the  findings 
may  be  revised  on  appeal,  if  exceptions 
were  filed  to  the  judgment,  and  if  the 
question  of  the  correctness  of  the 
finding's  is  fairly  raised  in  the  assign- 
ments of  error.  Mutual,  etc.,  Life 
Ass'n  V.  Green  (Civ.  App.),  109  S.  W. 
1131. 

A  party  excepting  to  the  judgment 
rendered  preserves  his  right  to  assail 
the  findings  of  fact  as  unsupported  by 
the  evidence.  Smith  v.  Abadie  (Civ. 
App.),  67  S.  W.  1077,  affirmed  in  95 
Tex.  686,  no  op.;  Brenton  v.  Peck,  39 
Tex.  Civ.   App.  224,  87  S.  W.  89u. 

A  motion  for  a  new  trial  is  not 
necessary   to   an  assault   on   the   suffi- 


ciency of  the  evidence  on  appeal,  the 
trial  having  been  before  the  court 
without  a  jury,  and  the  judgment  be- 
ing excepted  to.  D.  E.  Foote  &  Co- 
V.  Heisig  &  Norvell  (Civ.  App.),  94 
S.   W.   362. 

No  motion  for  a  new  trial^  for  the 
insufficiency  of  evidence  to  sustain  a 
judgment  is  necessary  to  enable  the 
court  on  appeal  from  a  judgment  in 
a  case  tried  without  a  jury  to  review 
the  case  upon  the  facts.  West  Bros. 
V.  Thompson  &  Greer,  48  Tex.  Civ, 
.App.   362,   106   S.   W.   1134. 

"Appellees  make  the  point  that  the 
sufficiency  of  the  facts  to  support  the 
finding  of  the  trial  court  and  the  judg- 
ment which  followed  can  not  be  as- 
sailed for  the  first  time  here  because 
there  was  no  motion  for  new  triaL 
They  cite  Wetz  v.  Wetz,  27  Tex.  Civ. 
App.  59*7,  66  S.  W.  869,  and  Black  v. 
Black  (Civ.  App.),  67  S.  W.  928,  which 
are  squarely  in  point.  Gillett  v.  Mis- 
souri, etc.,  R.  Co.  (Civ.  App.),  68  S. 
W.  61  (see  95  Tex.  681,  no  op.),  is  to 
the  same  effect.  Subsequent  to  the 
date  of  these  decisions,  and  with  the 
first  two,  cited  for  consideration,  the 
.supreme  court,  in  Greer  v.  Feathers- 
ton,  95  Tex.  654,  69  S.  W.  69,  held  that 
a  motion  for  new  trial  was  not  neces- 
sary to  an  assault  upon  the  suffi- 
ciency of  the  evidence  upon  appeal,  the 
trial  having  been  before  the  court  with- 
out a  jury  and  the  judgment  being  ex- 
cepted to.  The  question  is  no  longer 
an  open  one.  We  must  therefore  pro- 
ceed to  a  consideration  of  the  assign- 
ments." Foote  V,  Heisig  (Civ.  App.), 
94  S.  W.  362. 

A  general  exception  to  the  judgment 
of  the  court  trying  a  case  witho.ut  a 
jury  does  not  raise  the  question  of  the 
insufficiency  of  the  evidence  to  sup- 
port the  findings  of  fact.  St.  Louis,  L 
M.  &  S.  Ry.  Co.  V.  White  (Civ.  App.), 
103  S.  W.  673. 

An  exception  to  an  order  overruling 
a  motion  for  new  trial  authorizes  at- 
tack  on   the   findings    of     the     court. 
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though  no  exceptions  were  taken 
specially  to  them.  Thompson  v.  State, 
56  S.  W.  603,  23  Tex.  Civ.  App.  370; 
Temple  v.  Watkins  Land  Co.  (Civ. 
App.),  81  S.  W.  1188. 

"It  is  insisted  in  appellee's  briefs 
that  because  the  findings  of  the  court 
were  not  excepted  to,  the  appellants 
can  not  take  advantage  of  the  errors 
of  the  trial  judge  in  this  court,  and  in 
support  of  the  proposition  v^e  are  re- 
ferred to  the  case  of  Continental  Ins. 
Co.  V.  Milliken,  64  Tex.  46.  In  that 
case  neither  the  findings  nor  the  judg- 
ment were  excepted  to.  Here,  there 
is  an  exception  to  the  judgment,  and 
the  record  discloses  that  the  facts 
found  by  the  court  do  not  support  it. 
We  think  therefore  that  the  exception 
tc  the  judgment  of  the  court  is  suffi- 
cient, and  are  of  opinion  that  the  ex- 
ception and  assignment  of  error  upon 
it  are  well  taken."  Voight  v,  Mackle, 
71   Tex.  78,  8  S.  W.  623. 

(2)    Where  Record  Contains  All.  the 
Facts. 

Where  the  record  on  appeal  con- 
tains all  the  facts,  the  court  may  re- 
view the  sufficiency  of  the  evidence  to 
support  a  finding  of  fact,  though  such 
finding  was  not  excepted  to.  Tillman 
r.  Peoples,  67  S.  W.  201,  28  Tex.  Civ. 
App.  233;   Id.,   67   S.   W.   920. 

Where  there  is  a  statement  of  facts 
in  the  record,  it  is  not  necessary  to 
take  exceptions  to  the  findings  of  law 
and  facts  in  order  to  review  them  on 
appeal.  Tudor  v.  Hodges,  71  Tex.  392, 
1)  S.  W.  443;  Connellee  v.  Roberts,  1 
Tex.  Civ.  App.  363.  23  S.  W.  187;  Byrd 
V.  Perry,  7  Tex.  Civ.  .\pp.  378,  26  S. 
W.  749.  753;  Tillman  v.  Peoples,  28 
Tex.  Civ.  App.  233,  67  S.  W.  201; 
Hahl  V.  Kellogg,  42  Tex.  Civ.  App.  636, 
94  S.  W.  389,  affirmed  in  101  Tex.  640. 
no  op.;  Wilkins  v.  Burns  (Civ.  App.), 
25  S.-  W.  431,  affirmed  in  93  Tex.  723, 
no  op.;  Moore  v.  Blagge  (Civ.  App.), 
34  S.  W.  311;  Gillespie  v.  Crawford 
(Civ.  App.),  42  S.  W.  621,  affirmed  in 
93   Tex.   729,   no   op. 


An  exception  in  the  court  below  to 
the  conclusions  of  fact  and  law  is  not 
necessary  to  a  review  of  them,  w^ere 
they  are  contained  in  the  record,  to- 
gether with  bills  of  exception  and  a 
statement  of  facts.  Tudor  v.  Hodges, 
71  Tex.  392,  9   S.  W.  443. 

"It  is  settled  by  an  unbroken  line  of 
authorities  that  it  is  not  necessary  to 
take  exceptions  to  findings  of  law  and 
facts,  when  there  is  a  statement  of 
facts  in  the  record,  in  order  to  review 
them  on  appeal.  Voight  v.  Mackle, 
71  Tex.  78,  8  S.  W.  623;  Smith  v. 
Abadie,  29  Tex.  Civ.  App.  60,  67  S. 
W.  925,  affirmed  in  95  Tex.  686.  no  op.; 
Brenton  v.  Peck,  39  Tex.  Civ.  App.  224, 
87  S.  W.  898."  Hahl  v,  Kellogg,  42 
Tex.  Civ.  •App.  636,  94  S.  W.  389,  af- 
firmed in  101  Tex.  640,  no  op. 

Rev.  St.  1895,  art.  1333,  which  allows 
a  judgment  to  be  reviewed  without  any 
statement  of  facts,  if  the  appellant  has 
excepted  to  the  judgment,  does  not, 
require  such  exception  where  a  state- 
ment of  facts  is  made  part  of  the 
record  on  appeal.  Gillespie  v.  Craw- 
ford  (Civ.  App.),  42  S.  W.  621. 

"Under  art.  1333,  Rev.  Stat.  1895.  a 
party  may  have  the  judgment  of  the 
court  below  reviewed  upon  appeal  or 
writ  of  error,  upon  conclusions  of  fact 
and  law,  without  a  statement  of  facts 
being  contained  in  the  record,  when 
he  excepts  to  such  conclusions  of  law 
or  judgment  of  the  court,  and  causes 
his  exception  to  be  noted  on  the 
record  in  the  judgment  entry.  If  the 
case  is  brought  up  on  conclusions  of 
fact  and  law,  without  a  statement  of 
facts,  the  record  must  show  that  the 
appealing  party  excepted,  to  the  con- 
clusions of  law  or  judgment  of  the 
court.  There  is  no  such  requirement 
where  a  statement  of  facts  is  made 
part  of  the  record  on  appeal.  In  sup- 
port of  counsel's  contention,  we  are 
cited  to  the  case  of  Continental  Ins. 
Co.  V.  Milliken,  64  Tex.  46.  In  that 
case  it  is  manifest  that  there  was  no 
I  statement  of  facts  in   the  record,  and 
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the  court  correctly  held  that  an  ex- 
ception to  the  conclusion  of  law  or 
judgment  of  the  court  was  necessary 
to  the  consideration  of  the  assignment 
of  error.  In  the  later  case  of  Tudor 
V,  Hodges,  71  Tex.  392,  9  S.  W.  443, 
the  court  says:  'It  is  contended  by 
appellee  that,  appellant  having  failed 
to  except  in  the  court  below  to  the 
conclusions  of  law  and  fact,  he  can 
not  here  question  the  correctness  of 
these  conclusions;  and  the  case  of 
Continental  Ins.  Co.  v,  Milliken,  64 
Tex.  46,  48,  is  cited  in  support  of  the 
position  assumed  by  appellee."  Gilles- 
pie r,  Crawford  (Civ.  App.),  42  S. 
W.  621.  affirmed  in  93  Tex.  729,  no  op. 

(3)  Where  Conclusions  Rled  by 
Jadge  Voluntarily  and  without 
Request. 

Rev.  St.  1895,  art.  1333,  providing 
that  upon  a  trial  by  the  court  the  judge 
shall,  at  the  request  of  either  party, 
state  in  writing  the  conclusions  of 
facts  found  by  him  separately  from  the 
conclusions  of  law,  which  conclusions 
of  fact  and  law  shall  be  filed  with  the 
clerk  and  constitute  a  part  of  the 
record,  does  not  require  a  trial  judge 
to  file  such  conclusions  of  law  and 
fact  unless  so  requested  by  one  of  the 
parties,  and  when  such  conclusions 
are  voluntarily  filed  by  the  judge, 
neither  party  need  notice  them,  and 
no  exception  to  the  conclusion  is 
necessary  to  entitle  the  party  against 
whom  the  finding  is  made  to  attack 
the  judgment,  on  the  ground  that  it  la 
unsupported  by  the  evidence.  City 
of  Houston  V.  Kapner,  43  Tex.  Civ. 
App.  507,  95   S.  W.  1103. 

(4)  In  Absence  of  Objection  by  Ap- 
pellee. 

In  the  absence  of  objection  by  ap- 
pellee, an  assignment  challenging  suffi- 
ciency of  facts  to  support  the  trial 
court's  conclusions  of  law,  will  be  con- 
sidered, though  no  exception  was 
taken  below  and  the  record  contains 
no     statement    of   facts-     Hawkins  v. 


Omahundro  (Civ.  App.),  28  S.  W.  1011, 
1012. 

c.  Necessity,  Manner  and  Sufficiency 
of  Noting  on  Record  Exceptions 
under  Rev.  Stat.,  Art.  1333. 

"If  a  party  intends  to  have  a  case 
revised  on  the  conclusions  of  fact  and 
law  found  by  the  judge  who  tried  the 
case,  he  should  except  to  the  con- 
clusions and  have  his  exceptions  noted 
in  the  judgment  entry.  General  Laws, 
1879,  p.  119.  When  such  exception  is 
made  and  noted,  the  adverse  party 
must  take  notice  of  it,  and  if  in  his 
opinion  the  conclusions  of  fact  or  law 
are  not  so  full  or  accurate  as  they 
should  be,  for  his  own  protection,  it 
will  be  his  right  to  have  a  statement 
of  facts  from  which  the  judgment  may 
be  sustained;  or  in  any  other  respect 
to  have  a  complete  presentation  of  the 
case.  If  no  exception  to  the  conclu- 
sions of  law  or  judgment  of  the  court 
is  noted,  unless  the  failure  to  except 
be  Waived  or  not  insisted  on,  the  only 
inquiry  will  be,  whether  the  pleadings 
justify  the  judgment;  any  other  rule 
would  often  cause  the  reversal  of 
judgments  which  would  be  affirmed  if 
the  case  was  fully  presented."  Con- 
tinental Ins.  Co.  V,  Milliken,  64  Tex.  46. 

1  Sayles'  Civ.  St.  art.  1333,  requiring 
an  exception  to  the  judgment  "to  be 
noted  on  the  record  in  the  judgment 
entry,"  is  complied  with  by  havin^r  the 
exception  noted  in  the  order  overrul- 
ing a  motion  for  a  new  trial,  since  a 
party  should  not  be  required  to  lay 
the  foundation  for  his  appeal  by  ex- 
cepting to  the  action  of  the  trial  court 
until  he  has  exhausted  his  remedies 
there.  Continental  Ins.  Co.  v.  Milli- 
ken, 64  Tex.  46,  disapproved.  Bigger- 
staff  V.  Murphy,  3  Tex.  Civ.  App.  363, 
22  3.  W.  768. 

The  case  was  tried  by  the  judge 
without  a  jury,  and  appellants  excepted 
to  the  judgment,  and  the  exception 
was  noted  in  the  judgment  entry.  This 
was  in  accordance  with  the  statute,  and 
entitled  appellants  to  appeal  without  a 


Digitized  by 


Google 


«6 


Exceptions  and  Objections 


statement  of  facts,  and  to  call  in  ques- 
tion the  correctness  of  the  judgment 
upon  the  facts,  although  said  con- 
clusions had  not  been  excepted  to. 
Sayles'  Civ.  Stat.,  art.  1333;  Continen- 
tal Ins.  Co.  V,  Millikien,  64  Tex.  46. 
Craxton,  etc.,  Co.  v.  Ryan,  3  App.  Civ. 
Cases,   §   367. 

P.   JUDGMENTS. 

•  See,     generally,     the     title     JUDG- 
MENTS AND  DECREES. 
1.    Necessity  for  Raising  Objection  in 

Court  below, 
a.   When  Necessary. 
(1)    General  Rule. 

Where  error  in  judgment  responsive 
to  pleadings  is  not  fundamental,  it  will 
not  be  noticed  on  appeal  unless 
brought  to  the  attention  of  the  court 
below.  San  Antonio,  etc.,  R.  Co.  v. 
Knoepfli,  82  Tex.  270,  273.  17  S.  W. 
1052. 

Objections  to  a  judgment  appealed 
from,  when  urged  tor  the  first  time  in 
the  supreme  court,  will  not  be  con- 
sidered. Gaines  r.  National  Exchange 
Bank;  64  Tex.  18. 

<2)  Applications  of  Rule. 

Time  of  Rendition. — Failure  of  the 
trial  judge  to  comply  with  rule  65  and 
render  judgment  at  least  two  days  be- 
fore adjournment  of  term  is  not  cause 
for  reversal  where  no  exception  was 
taken  at  the  time.  Glenn  v.  Kin- 
brough,  70  Tex.  147,  149,  8  S.  W.  81. 

Finality. — See,  generally,  the  title 
FINAL  JUDGMENTS  AND  DE- 
CREES. 

Where  a  decree  in  a  former  suit  is 
held  to  be  res  judicata  of  the  contro- 
versy, an  objection  that  a  decree  in  such 
former  suit  is  not  conclusive  because 
ft  did  not  dispose  of  one  of  the  issues 
in  the  suit  comes  too  late  when  made 
for  the  first  time  on  appeal.  Jones  v. 
Lee  (Civ.  App.),  20  S.  W.  863. 

Failure  to  Afford  All  Relief  to 
Which  Party  Entitled.— The  fact  that 
a  judgment  did  not  afford  all  the  re- 
lief to  which  a  party  may  have  been  * 


entitled  will  constitute  no  ground  for 
reversal,  where  no  objection,  is  made 
to  the  form  of  the  judgment  prior  to 
the  filing  of  assignments  of  error.  G., 
C.  &  S.  F.  Ry.  Co.  V.  Donahoo,  59  Tex. 
128. 

A  party  filing  a  cross  assignment  of 
error  that  the  judgment  was  for  less 
than  he  was  entitled  to  waives  the  er- 
ror by  not  excepting  to  the  judgment 
below  or  otherwise  preserving  the 
question.  Gloor  v.  Allen,  47  Tex.  Civ. 
App.  519,  105  S.  W.  539. 

Excess  in  Judgment. — Error  for  an 
excess  in  judgment  which  has  not  been 
called  to  the  attention  of  the  trial  court 
will  not  be  considered  on  appeal.  Gass 
V.  Sanger  (Civ.  App.),  30  S.  W.  502, 
affirmed  in  93  Tex.  661,  no  op. 

An  assignment  of  error  that  the 
judgment  is  excessive,  will  not  be  con- 
sidered where  such  excess  was  not 
called  to  the  attention  of  the  trial  court. 
Petri  &  Bro.  v.  First  Nat.  Bank  of 
Fond  Du  Lac,  83  Tex.  424,  18  S.  W. 
752. 

A  judgment  which  is  excessive  to  the. 
extent  of  four  dollars  or  five  dollars 
will  not  be  reversed  where  error  was 
not  mentioned  below.  Simmons  i\ 
Rhodes  (Civ.  App.),  27  S.  W.  903. 

Objection  to  a  judgment  for  ten  per 
cent  attorney's  fees,  against  obligors 
on  a  note,  can  not  be  first  raised  on 
appeal.  Smith  %'.  Brownson,  53  Tex. 
271,  274. 

Judgment  foreclosing  lien  on  land  for 
larger  amount  that  prayed  for,  the  ex- 
cess not  being  property  of  defendant 
and  no  exception  having  been  taken  to 
it  in  the  trial  court,  is  not  ground  for 
reversal.  Nass  v.  Chadwick,  76  Tex. 
572,  574,  13  S.  W.  383. 

Judgment  for  cost  will  not  be  re- 
versed because  of  being  too  large  when 
the  question  is  first  raised  on  appeal. 
Torrey  v.  Martin  (Sup.).  4  S.  W.  642, 
644. 

Judgment  Defective  in  Failing  to 
Show  That  Trial  Was  upon  Agreed 
Statement  of  Facts. — Where  the  judg- 
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ment  was  submitted  to  appellant's 
counsel  before  being  put  on  record, 
and  he  failed  to  make  any  objections 
thereto,  or  to  make  a  motion  to  re- 
form, he  could  not,  after  the  appeal 
and  after  a  motion  to  strike  out  the 
statement  of  facts  was  filed,  submitted, 
and  sustained,  and  the  judgment  af- 
firmed, be  heard  to  say  that  the 
judgment  appealed  from  is  defective  in 
failing  to  show  that  the  case  was  tried 
upon  an  agreed  statement  of  facts, 
since  he  should  have  sought  to  have 
the  judgment  corrected  when  attention 
was  called  to  the  matter  in  the  motion 
to  strike  out.  Scott  v.  Co:^,  30  Tex. 
Civ.  App.  190,  191,  70  S.  W.  802,  af- 
firmed in  97  Tex.  646,  no  op.  See  the 
title  CERTIORARI,  vol.  4,  p.  35. 

Failure  to  Adduce  Evidence  in  Pos- 
session of  Defendant — That  defendant 
had  evidence  which  he  might  have  ad- 
duced, but  did  not,  can  not  avail  him 
as  objection  to  validity  of  judgment, 
on  appeal.  Wyser  v.  Calhoun,  11  Tex. 
323,  324.   - 

Default  Judgment  Allowed  under 
Misapprehension  That  No  Answer 
Piled. — Party  allowing  default  judg- 
ment under  misapprehension  that  no 
answer  filed,  without  objection  or  mov- 
ing to  correct  error,  can  not  raise 
question  on  appeal.  Hopkins  v. 
Donaho,  4  Tex.  336,  338. 

Order  of  Court  as  to  Sale  of  Land 
in  Foreclosure  Suit. — On  a  suit  to  fore- 
close a  mortgage  on  several  tracts  of 
land  where  no  request  as  to  the  order 
in  which  the  tracts  should  be  sold  is 
made,  the  court  may  determine  the 
order,  and  its  action  can  not  be  ob- 
jected to  on  appeal.  Price  v.  Lauve, 
49  Tex.  74. 

Assessment  of  Damages  on  Dissolu- 
tion of  Injunction. — In  a  suit  to  enjoin 
the  sale  of  certain  personal  property, 
an  objection  to  the  assessment  of  dam- 
ages on  dissolution  of  the  injunction 
would  not  be  reviewed,  where  it  ap- 
peared that  the  attention  of  the  trial 
court    was    not    called    thereto    in   the 


motion  for  a  new  trial.  Wm.  Cameron 
&  Co.  V.  Jones,  41  Tex.  Civ.  App.  4,  90 
S.  W.  1129. 

b.  Objections  Available  on  Appeal 
Though  Not  Raised  below. 

Judgment  Rendered  without  Proper 
Pleading. — To  render  judgment  with- 
out proper  pleading  is  error  of  law  ap- 
parent from  the  record,  and  should  be 
considered  on  appeal  without  assign- 
ment. Holloway  Seed  Co.  v.  City  Nat. 
Bank,  92  Tex.  187,  192,  47  S.  W.  95, 
516. 

A  judgment  must  be  warranted  by 
the  case  made  by  the  pleadings,  and 
if  it  be  against  such  case,  it  will  be  re- 
versed. Pas.  Dig.,  art.  1476,  note  572. 
Menard  v.  Sydnor,  29  Tex.  257. 

In  an  action  for  negligent  death, 
brought  by  the  mother,  widow,  and 
minor  children  of  decedent,  the  error 
in  the  judgment  for  plaintiffs,  arising 
from  the  fact  that  it  gives  their  attor- 
neys a  third  thereof,  in  the  absence  of 
pleading  and  evidence  on  the  subject 
or  a  verdict  to  support  it,  is  fundamen- 
tal, especially  because  of  the  interests 
of  the  minors.  El  Paso,  etc.,  R.  Co. 
r.  Murtle,  49  Tex.  Civ.  App.  273,  108 
S.  W.  998,  affirmed,  no  op. 

Absence  of  Evidence  to  Support 
Judgment  and  Verdict. — In  the  total 
absence  of  evidence  to  support  the 
judgment  and  verdict,  the  rule  requir- 
ing the  question  to  be  raised  in  ^  the 
trial  court  can  not  be  applied.  Par- 
ham  V.  Shockler  (Civ.  App.),  73  S.  W. 
839. 

An  error  in  rendering  judgment 
against  alleged  sureties,  without  any 
proof  whatever  tending  to  establish 
liability,  is  fundamental  in  its  nature, 
and  may  be  presented  for  the  first 
time  on  appeal  though  the  question  was 
not  raised  in  the  trial  court.  Parham 
V,  Shockler  (Civ.  App.),  73  S.  W.  839. 

Nonconformity  to  Verdict  or  Find- 
ings.— An  objection  that  the  judgment 
rendered  did  not  conform  to  the  ver- 
dict need  not  be  specifically  called  to 
the  attention   of  the  trial  court  by  a 
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motion  for  a  new  trial  to  enable  the 
party  objecting  to  raise  such  question 
on  appeal.  Letot  v.  Peacock  (Civ. 
App.),  94  S.  W.  1121. 

"The  motion  for  a  new  trial  in  the 
different  counts  does  present  to  the 
court  that  the  judgment  does  not  con- 
form to  the  verdict  of  the  jury,  but 
does  not  specifically  state  in  what  par- 
ticular the  judgment  does  not  conform 
to  the  verdict.  The  rendition  of  judg- 
ment was  an  act  of  the  court  and  had 
to  conform  to  the  verdict,  and  a  fail- 
ure  to  conform  thereto  was  not  a  mat- 
ter that  had  to  be  called  to  the  court's 
attention  by  a  motion  for  a  new  trial 
to  enable  the  party  to  present  it  here 
for  revision.  'Having  once  acted,  it  is 
not  to  be  presumed  that  the  judge  will 
change  his  ruling.'  Clark  v.  Pearce,  80 
Tex.  146,  15  S.  W.  787;  Western  Union 
Tel.  Co.  V.  Mitchell,  89  Tex.  441,  35  S. 
W.  4,  affirming  33  S.  W.  1016,  12  Tex. 
Civ.  App.  262;  Marsalis  v.  Crawford, 
8  Tex.  Civ.  App.  485,  28  S.  W.  371." 
Letot  V.  Peacock  (Civ.  App.),  94  S.  W. 
1121. 

Error  in  Awarding  Interest  on  Judg- 
ment Apparent  of  Record. — In  an  ac- 
tion for  penalties  for  failure  of  a 
railroad  to  maintain  waterclosets  at 
passenger  stations,  error  in  awarding 
interest  on  the  judgment  appearing  on 
the  face  of  the  record  and  being  fun- 
damental, the  judgment  will  be  re- 
formed, so  as  to  exclude  interest, 
though  the  point  was  not  raised  in  the 
trial  court,  nor  suggested  in  the  briefs. 
Missouri,  etc.,  R.  Co.  v.  State  (Civ. 
App.),  97  S.  W.  720. 

Errors  in  Law  Committed  in  Rendi- 
tion of  Judgment  by  Default. — Errors 
in  law,  committed  in  the  rendition  of 
judgment  by  default,  are  available  on 
writ  of  error,  though  they  were  not 
excepted  to  in  the  lower  court. 
Brooks  V.  Breeding,  32  Tex.  752. 

Errors  of  Clerk  in  Assessing  Dam- 
ages Where  Judgment  by  Default.— 
Errors  committed  by  the  clerk  in  the 
assessment     of     damages     where     the 


judgment  goes  by  default  are  not 
waived  by  a  failure  to  apply  to  the  dis- 
trict court  for  their  correction;  and  on 
error,  such  judgment  will  be  rendered 
as  the  court  below  ought  to  have  ren- 
dered.    Holland  v.  Cook,  10  Tex.  244. 

Motion  for  New  Trial  on  Grounds 
of  Excessive  Judgment  Unnecessary 
Where  Trial  by  Court — Where  an  ac- 
tion for  damages  is  tried  by  the  court, 
a  motion  for  new  trial  is  not  necessary 
to  raise  an  objection  that  the  judg- 
ment is  excessive.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V,  Gaedecke  (Civ.  App.),  39  S. 
W.  312. 

Void  Judgments. — It  seems  that  the 
objection  of  nullity,  when  apparent  on 
the  record,  may  be  taken  at  any  time 
and  by  any  person.  McCoy  v.  Craw- 
ford, 9  Tex.  363.  See  the  title  JUDG- 
MENTS AND  DECREES. 

2.  Form  and  Requisites  of  Objection* 
Objection  to  alleged  error  in  judg- 
ment must  point  out  the  ground  upon 
which  the  judgment  was  rendered. 
Chatham  v.  May,  2  Posey  456. 

3.  Reduction  of  Exceptions  to  Writ- 

ing. 

See,  generally,  the  title  EXCEP- 
TIONS, BILL  OF,  AND  STATE- 
MENT OF  FACTS  ON  APPEAL. 

Exceptions  to  the  opinion  of  the 
judge  should  be  reduced  to  writing 
at  the  time  the  opinion  is  given  or  the 
ruling  made.  Houston  v.  Jones,  4  Tex. 
170. 

Q.    COSTS. 

See,  generally,  the  title  COSTS,  vol. 

4.  p.  971. 

No  relief  can  be  had  on  appeal 
against  a  judgment  in  so  far  as  it  re- 
lates to  costs,  if  in  other  respects  cor- 
rect, unless  an  effort  to  correct  the 
judgment  as  to  costs  was  made  before 
the  trial  court.  Valentine  v.  Sweatt,  34 
Tex.  Civ.  App.  135,  78  S-  W.  385,  af- 
firmed in  98  Tex.  636,  no  op.  See,  also, 
Dalton  V.  Rainey,  75  Tex.  516,  13  S. 
W.  34;  Bridges  v.  Samuelson,  73  Tex. 
522,  523,  11  S.  W.  539;  Jones  v.  Ford, 
60   Tex.    127;    Allbright   v.    Corley,    64 


Digitized  by 


Google 


Exceptions  and  Objections 


89 


Tex.  372;  Cunningham  r.  McDonald 
(Civ.  App.),  80  S.  W.  871,  81  S.  W.  52, 
judgment  reversed,  83  S.  W.  372,  98 
Tex.  316;  De  Cordova  v.  Rodgers  (Civ. 
App.),  67  S.  W.  1042,  reversed  in  75  S. 
W.  16,  97  Tex.  60;  Edrington  v,  Butler 
(Civ.  App.),  33  S.  W.  143;  Sulphur 
Springs,  etc.,  R.  Co.  v.  St.  Louis,  etc., 
R,  Co..  2  Tex.  Civ.  App.  650,  22  S.  W. 
107,  23  S.  W.  1012,  affirmed  in  93  Tex. 
672,  no  op. 

•  An  objection  that  the  judgment  is 
against  only  some  of  the  defendants 
for  costs,  and  not  also  against  a  code- 
fendant,  should  be  primarily  made  in 
the  trial  court,  and  presented  on  ap- 
peal by  proper  assignments.  Hill  v. 
Smith,  6  Tex.  Civ.  App.  312,  25  S.  W. 
1079. 

Taxation  of  costs  will  not  be  re- 
viewed on  appeal  unless  a  motion  to 
correct  it  was  made  in  the  court  be- 
low. Edrington  v.  Butler  (Civ.  App.), 
33  S.  W.  143,  citing  Sulphur  Springs, 
etc.,  R.  Co.  V,  St.  Louis,  etc.,  R.  Co., 
2  Tex.  Civ.  App.  650,  22  S.  W.  107,  23 
S.  W.  1012,  affirmed  in  93  Tex.  672, 
no  op. 

A  party  against  whom  the  court  ad- 
judges the  cost  of  his  motion  to  retax 
costs,  and  who  takes  no  exceptions  to 
such  ruling  in  his  motion  for  a  rehear- 
ing, can  not  raise  the  objection  for 
the  first  time  on  appeal.  Allbright  v, 
Corley,  54  Tex.  372. 

Alleged  error  in  taxing  costs  in  jus- 
tice and  county  courts  will  not  be  con- 
sidered on  appeal  in  the  absence  of 
any  effort  to  have  such  error  corrected 
in  the  county  court.  Hockaday-Gray 
Co.  V.  Jonett  &  Campbell  (Civ.  App.), 
74   S.   W.   71. 

Where  no  demand  was  made  in  the 
trial  court  that  costs  of  an  amendment 
be  imposed,  the  right  to  such  costs  can 
not  l)e  urged  on  appeal.  Dalton  v, 
Raincy,  75  Tex.  516,  13  S.  W.  34. 

Where,  in  trespass  to  try  title,  the 
defendant  properly  vouches  in  his  sev- 
eral warrantors,  the  costs  of  so  doing 
are  correctly  adjudged  against  the 
plaintiff,  in  the  event  that  judgment 
goes    in    favor   of   the   defendants   for 


plaintiff's  failure  to  maintain  the  suit. 
Error  in  a  matter  of  this  kind,  to  be 
available  on  appeal,  must  be  first  called 
to  the  attention  of  the  court  below. 
Sulphur  Springs,  etc.,  R.  Co.  v,  St. 
Louis,  etc.,  R.  Co.,  2  Tex.  Civ.  App. 
650,  22  S.  W.  107,  23  S.  W.  1012,  af- 
firmed in  93  Tex.  672,  no  op. 

R.  RULINGS  ON  APPLICATIONS 
FOR  CONTINUANCES  OR 
POSTPONEMENTS. 

See,  generally,  the  title  CONTINU- 
ANCES, vol.  4,  p.  482. 

An  order  denying  a  continuance  can 
not  be  reviewed  on  appeal  unless  an 
exception  was  taken  thereto  in  the 
trial  court.  Johnson  v.  Brown,  25  Tex. 
Supp.  120;  Morris  t/.  Files,  40  Tex.  374; 
Texas,  etc.,  R.  Co.  v.  Mallon,  65  Tex. 
115;  Smith  r.  Hughes,  39  Tex.  Civ. 
App.  113,  86  S.  W.  936;  Ft.  Worth, 
etc.,  R.  Co.  V,  Garvin  (Civ.  App.),  29 
S.  W.  794;  McGregor  v.  Skinner  (Civ. 
App.),   47    S.   W.   398. 

Where  no  exception  to  a  ruling  on 
an  application  for  continuance  appears 
in  the  record,  it  will  afford  no  ground 
for  reversal.  Lovelady  v,  Bennett 
(Civ.  App.),  30  S.  W.  1124. 

Where  no  exception  is  taken  to  a 
ruling  on  an  application  for  a  continu- 
ance, as  required  by  Dist.  Ct.  Rule  55, 
the  presumption  is  that  circumstances 
justified  the  ruling,  and  it  will  not  be 
disturbed  on  appeal.  City  of  Sulphur 
Springs  V.  Weeks  (Sup.),  18  S.  W.  489. 

Under  rule  70  of  the  district  and 
county  courts  (84  Tex.  718),  providing 
that  the  ruling  on  a  motion  for  contin- 
uance should  be  made  a  ground  of  ob- 
jection in  a  motion  for  a  new  trial  or 
in  arrest  of  judgment,  if  it  is  desired 
to  be  relied  on  as  ground  of  error,  an 
objection  to  the  ruling  on  a  motion  for 
continuance  can  not  be  raised  on  appeal 
after  a  motion  for  new  trial  in  which 
no  complaint  was  made  of  the  ruling. 
Lion  Ins.  Co.  of  London  v.  Wicker 
(Civ.  App.),  54  S.  W.  294,  judgment  af- 
firmed Lion  Fire  Ins.  Co.  of  London 
V,  Same,  55  S.  W.  741,  93  Tex.  397. 

The  refusal  of  a  continuance  on  the 
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ground  of  surprise  on  amendment  to 
a  pleading  will  not  be  revised  where 
no  exception  is  taken  to  the  ruling. 
Contreras  v,  Haynes,  61  Tex.  103. 

When  defendant  is  surprised  by  an 
amendment,  which  entitles  him  to  a 
continuance,  he  must  ask  for  such  con- 
tinuance, and  if  refused  sue  a  bill  of 
exceptions,  otherwise  judgment  will  be 
affirmed.  Cunningham  v.  State,  74 
Tex.  511,  514,  12  S.  W.  217. 

Objection  to  the  court's  overruling 
application  for  continuance  for  wit- 
nesses on  ground  of  surprise  should 
not  be  raised  for  the  first  time  on  ap- 
peal. Tittle  V.  Vanleer  (Civ.  App.),  27 
S.  W.  736,  737. 

Where  there  is  an  affidavit  for  a  con- 
tinuance purporting  to  be  filed  on  the 
eve  of  trial,  but  no  entry  showing  that 
it  was  called  to  the  attention  of  the 
court,  an  assignment  of  error  that  the 
court  erred  in  overruling  the  applica- 
tion for  a  continuance  can  not  be  con- 
sidered.  Pennell  v,  Lovett,  15  Tex.  265. 

Where  plaintiff  in  garnishment  re- 
quests the  postponement  of  the  trial 
on  the  answer  of  the  garnishee  until 
the  garnishee  has  executed  a  trust  ex- 
isting between  himself  and  defendant, 
but  the  court  disregards  the  request, 
and  refuses  to  postpone  the  hearing  on 
the  garnishment,  plaintiff,  by  going  to 
trial  without  objection,  is  precluded 
from  complaining  on  appeal  that  the 
court  erred  in  refifsing  the  request. 
Carter  Bros.  &  Co.  r.  Bush.  79  Tex. 
29,  15  S.  W.  167. 

S.    RULINGS   ON   MOTIONS   FOR 
NEW  TRIAL. 

See,  generally,  the  title  NEW 
TRIALS.  .     • 

Defendant's  complaint  of  the  overrul- 
ing of  its  'motion  for  a  new  trial  on 
the  ground  that  there  was  no  evidence 
of  certain  facts  necessary  to  be  shown 
by  plaintiff  was  unavailing  on  appeal, 
no  such  objection  being  made  at  the 
time  the  ruling  was  made.  Red  River, 
etc.,  R.  Co.  V.  Eastin,  39  Tex.  Civ.  App. 
579.  88  S.  W.  530,  affirmed  in  101  Tex. 
653,  no  op. 


A  party  can  not  complain  that  a  mo- 
tion for  new  trial  was  continued  where 
he  took  no  exception.  Peoples  v, 
Terry  (Civ.  App.),  43  S.  W.  846. 

T.  FORM  AND  MANNER  OF 
PROSECUTING  APPEAL. 

See,  generally,  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  313. 

Exceptions  to  the  form  and  manner 
of  prosecuting  an  appeal  ought  all  to 
be  taken  at  once  and  in  the  first  in-* 
stance.     Bank  v.  Simonton,  2  Tex.  531. 

U.  OBJECTIONS  TO  CLAIMS 
PRESENTED  TO  ADMINIS- 
TRATOR 

See,  generally,  the  title  EXECU- 
TORS AND  ADMINISTRATORS. 

Objections,  on  the  ground  of  uncer- 
tainty, to  a  claim  presented  to  an  ad- 
ministrator can  not  be  raised  for  the 
first  time  on  appeal.  Trigg  v.  Moore, 
10  Tex.  199.  See  the  title  JUDG* 
MENTS  AND  DECREES. 

V.  OBJECTIONS  TO  AUDITORS' 
REPORTS. 

See,  generally,  the  title  REFER- 
ENCE. 

Objection  to  an  auditor's  report  can 
not  be  raised  for  the  first  time  on  ap- 
peal. Smith  V.  Smith,  10  Tex.  Civ. 
App.  485.  486,  32  S.  W.  28,  affirmed  in 
93  Tex.  671,  no  op. 

W.  OBJECTIONS  TO  VALIDITY 
OF  FOREIGN  ASSIGNMENTS 
FOR  BENEFIT  OF  CRED- 
ITORS. 

See,  generally,  the  title  ASSIGN- 
MENTS FOR  THE  BENEFIT  OF 
CREDITORS,  vol.  2,  p.  113. 

Whether  assignment  for  creditors 
executed  in  foreign  state,  and  contain- 
ing provisions  allowed  by  the  law  of 
such  state,  but  prohibited  in  Texas,  is 
valid,  embraces  questions  of  fact  as 
well  as  of  law,  can  not  be  raised  for 
the  first  time  on  apepal.  Carter,  Bat- 
tle Grocer  Co.  v.  Jackson,  18  Tex.  ,Civ. 
App.  353,  360,  45  S.  W.  615,  affirmed  in 
93  Tex.  726,  no  op. 
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BY  S.   BLAIR   FISHER. 

I.   Necessity  for  Bill  of  Exceptions  or  Statement  of  Facts  as 
Basis  for  Appellate  Beview,  96. 

A.  General  Rule   Stated  and  Applied,  96. 

B.  Presumptions  in  Absen-ce  of  Bill  or  Statement,  99. 

n.   Bill  of  Exceptions,  99. 

A.  Office  and  Scope,  99. 

1.  In  General,  99. 

2.  As  Distinguished  from   Statement  of  P*acts,   99. 

B.  Necessity  for  Bill,  100. 

1.  Matters  Which  Must  Be  Presented  by  Bill  of  Exceptions,  100. 

a.  General  Rule  as  to  Motions  and  Rulings  of  Court,  and  Orders 

Made  during  Trial,  100. 

b.  Ruling  on  Application  to  Withdraw  Announcement  of  Ready 

for  Trial,  100. 

c.  Action  of  Court  in  Forcing  Party  to  Trial  in  Absence  of  At- 

torney, 101. 

d.  Objections   to  Jurors,    101. 

e.  Rulings  on  Motion  to  Withdraw  Case  from  Jury  Trying  Same, 

101. 

f.  Rulings  on  Application  for  Continuance  or  Postponement,  lOL 

g.  Rulings  on  Application  for  Change  of  Venue,  103. 
h.  Rulings  in   Regard  to  Pleadings,   103. 

i.  Rulings  on  Admission  or  Exclusion  of   Evidence,  104. 

j.  Want  of  Notice  of  Objections  to  Depositions,  106. 
k.  Action  of  Court  in  Allowing  Recall  of  Witness  after  Retire- 
ment  of  Jury,    106. 

1.  Improper  Argument  of  Counsel,  106. 
m.  Action  of  Court  in  Interrupting  Argument  of  Counsel,  106. 
n.  Instructions,  106. 
o.  Submission   of  Issues,  107. 

p.  Failure  of  Court  to   File  Findings  as   Requested,   107. 
q.  Action  of  Court  in  Refusing  to  Receive  Verdict,  108. 
r.  Rulings  on  Objections  to  Award  of  Arbitrators,  108. 
s.  Rulings  on  Auditor's  Report,  108. 
t.  Refusal    of    District    Court    to    Dismiss    Appeal    from    County 

Court,  108. 
u.  Violation  of  Rules  of  Court,  109. 

2.  Matters  Reviewable  in  Absence  of  Bill  of  Exceptions,  109. 

a.  General    Rule   as    to   Matters   Constituting   Record,    109. 

b.  Instructions,  109. 

c.  Where  Judgment  Not  Supported  by  Pleadings,  110. 

d.  Dismissal,  at  Plaintiff's  Instance,  after  Plea  in  Reconvention 

by  Defendant,  110. 

e.  Refusal  to  Reform  Judgment,  110. 
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f.  Presentment  and  Allowance   of   Bill   of   Exceptions   after  Ex- 
piration of  Prescribed  Time,   110. 
3.  Substitutes  for  Bill  of  Exceptions,  111. 

C.  Form,  Requisites  and  Sufficiency,  111. 

1.  No  Particular  Form  of  Words  Required,  111. 

2.  Necessity  for  Compliance  with  Statute  and  Rules  of  Court,  111. 

3.  Propriety  of  Embodying  Several  Exceptions  in  One  Bill,   111. 

4.  Contents  and  Sufficiency,  111. 

a.  In  General,  111. 

b.  Rulings  and  Exceptions  Thereto,   112. 

c.  Objections  to  Ruling  or  Action  of  Court  with  Circumstances 

and  Evidence  Explaining  Same,   112. 

(1)  General   Rule   Stated  and   Construed,   112. 

(2)  Applications  of  Rule  to  Particular  Rulings  or  Actions  of 

Court,  113. 

(a)  Rulings  on  Motions  for  Continuance,   113. 

(b)  Rulings  on  Pleadings,  115. 

(c)  Rulings   as   to   Amendments,   115. 

(d)  Rulings  on  Objections  to  Trial  Judge,  115. 

(e)  Actions   of    Court   as   to   Acceptance    of   Jurors,    Al- 

lowance of  Challengers,  etc.,  116. 

(f)  Rulings    on    Evidence,    116. 

aa.  Showing  as  to  Court's  Action,  116. 
bb.  Objections  and  Grounds  Thereof,  117. 
(aa)  General  Rule,  117. 
(bb)  Admission  of  Evidence,   119. 
(cc)   Exclusion   of    Evidence,    122. 
cc.  Showing  as  to  Materiality  of  Evidence,  123. 
dd.  Incorporation    of    Evidence    Admitted     or     Ex- 
cluded, 125. 
(aa)  In    General,    125. 
(bb)  Evidence    Admitted,    125. 
(cc)  Showing  Character  of  Excluded  Testimony 
and  Matters  Proposed  to  Be  Proven,  127. 
(dd)  Necessity  for  Setting  Out  Excluded  Docu- 
ments,  130. 

(g)  Action  of  Court  in  Refusing  to  Submit  Case  on  Spe- 

cial Issues,  131. 

(h)  Improper  Arguments  of  Counsel,  131. 
(i)  Improper   Remarks   of   Court.    132. 

(j)  Action  of  Court  in  Interrupting  Argument  of  Coun- 
sel, 132. 

(k)  Rendition    of    Judgment    in    Violation    of    Rules    of 
Court,   132. 

(3)  Sufficient    Where    Evidence    Contained    in    Statement    of 

Facts,  132. 

5.  Definiteness  and  Certainty,  134. 

0.  Bill   Must  Be  Complete  in  Itself  or  by   Reference  to  Other  Parts 

of  Record,  135. 

D.  Preparation,  Presentation,   Settlement,   Authciuication   and   Filing.  135. 

1.  By  Whom  Prepared,  135. 

2.  Necessity  for  Presentation  to  Judge,   136 
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3.  Time  for  Preparation,  Presentation  and  Filing,  136. 

a.  Allowance  of    Time  during    Trial  to    Embody    Exceptions    in 

Written  Bill,  136. 

b.  Compliance  with  Provisions  as  to  Time   Essential  to  Consid- 

eration of  Bill,  137. 

c.  Statement  of  Rules  as  to  Time,  137. 

(1)  Must  Be  during  Term,  137. 

(2)  Presentation  within  Ten  Days  after  Conclusion  of  Trial, 

139. 

(3)  Extension    of    Time    after    Adjournment,    under    Act    of 

1903,  141. 

d.  Application  of  Rules  as  to  Time  Where  Bill  Incorporated  in 

Statement  of  Facts,  141. 

e.  Effect  of  Motion  for  New  Trial  as  Extending  Time,  142. 

f.  Presumption  as  to  Time  of   Prese.ntation  and   Filing,  142. 

4.  Submission  to  Adverse  Party,  143. 

5.  Approval  and  Signature,  144. 

a.  Essential  to  Validity  of  Bill,   144. 

(1)  General   Rule,   144. 

(2)  Statutory    Provision    as    to    Consideration    of    Unsigned 

Bills,  145. 

b.  Validity  of  Approval  by  Other  than  Trial  Judge,   145. 

c.  Effect  'of  Uncertainty  in   Appioval    ind   Explanations  of   Bill, 

146. 

d.  Duty  of  Judge  to  Sign  Correct  Bill,  146. 

e.  Procedure  Where   Bill   Found  by  Judge  to  Be   Incorrect,  146. 

(1)  Suggestion  of  Corrections  to  Party  Drawing  Bill,  146. 

(2)  Duty  of  Judge  to  Make  Out  Bill  Where  Corrections  Not 

Agreed  to,  147. 

(3)  Procedure   Where   Party   Dissatisfied  with   Bill    Filed   by 

Judge,   148. 

(4)  Effect  of  Failure  of  Judge  to  File  Bill  in  Lieu  of  That 

Refused,  150. 

6.  filing.   150. 

E.  Bill  as   Part  of  Record,  151. 

1.  In  General,  151. 

2.  Bill    Allowed,    Signed    and    Filed    Not    Subject    to    Alteration    by 

Judge,  151. 
3    Conclusiveness   as   against   Attack   in    Appellate    Court,    151. 

4.  Striking  Out  Bill,  151. 

a.  Grounds,  151. 

b.  Judge  Can  Not,  in  Vacation,  Sustain  Motion  to  Strike,  152. 

5.  Substitution  of  Lost  Bill,  152. 

F.  Construction  of  Bill,  152. 

1.  Presumption    as    to    Completeness    and    Verity    of    Statements    in 

Bill,  152. 

2.  Construction  of  Bill  in  Connection  with  Statement  of  Facts,  Where 

Not  Inconsistent,  153. 

3.  Rule  in  Case  of  Conflict  between  Bill  and  Statement  of  Facts,  153. 

m.   statement  of  Facts  on  Appeal,  i53. 

A.  Origin,  Purpose  and  Scope,  153. 
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1.  Of  Statutory  Origin,  153. 

2.  Purpose  and  Scope,  153. 

B.  Necessity,   154. 

1.  General  Rules,  154. 

2.  Matters  Not  Considered  in  Absence  of  Statement  of  Facts,  156. 

a.  Rulings  on  Applications  for  Continuance  or  Postponement,  156. 

b.  Disqualification  of  Trial  Judge,  156. 

c.  Rulings  as  to  Parties,  157. 

d.  Rulings   on   Pleadings,   157. 

e.  Matters  Relating  to  Evidence,  157. 

(1)  In  General,  157. 

(2)  Rulings    Admitting    or    Excluding    Evidence,    157. 

(a)  General  Rule  Stated,  Construed  and  Applied,  157. 

(b)  Exceptions  to  Rule,  161. 

(3)  Sufficiency  of  Evidence,   163. 

f.  Action  of  Court  in  Giving  or  Refusing  Instructions,  164. 

(1)  General   Rule   Stated,   Construed  and   Applied,   164. 

(2)  Exceptions  to   Rule,   166. 

g.  Improper  Argument  of  Counsel,   167. 

h.  Action  of  Jury  in  Taking  with  Them  Documentary  Evidence, 
167. 

i.  Where  Findings  of  Court  Sought  to  Be  Reviewed,  167. 

j.  Matters  Relating  to  Verdict,  169. 

k.  Ijisufficicncy  of  Description  of  Land  in  Judgment,  169. 

1.  Matters  Relating  to  Costs,  170. 
m.  Rulings  on  Motion  for  New  Trial,  170. 

3.  Substitutes   for   Statement  of  Facts,   170. 

C.  Contents  and  Sufficiency,  173. 

1.  Necessity  for  Statement  to  Contain  All   Material   Facts  and  Evi- 
dence,  173. 

a.  General  Rule  Stated,  Construed  and  Applied,  173. 

b.  Omission  of  Immaterial  Matters,  176. 

c.  Discretion  of    Trial  Judge  as    to  Contents  of    Statement    Pre- 

pared  by  Him,    176. 
2   Manner  and  Sufficiency  of  Stating  Evidence,  176. 
a.  Rules  Stated  and  Applied,  176. 

(1)  Where    Evidence  Sufficient    to  Establish  Facts    Alleged, 

176. 

(a)  General  Rule,  176. 

(b)  Impropriety    of  Using    Full  Stenographic    Notes    of 

Testimony  and  Proceedings,   177. 
aa.  In  General,  177. 
bb.  Under  Stenographers*  Acts  1905  and  1907,  178. 

(2)  Where  Doubt  as  to  Sufficiency  of  Evidence  to  Establish 

Fact,   178. 

(3)  Description  or  Insertion  of  Written  Instruments  Adduced 

in  Evidence,  179. 

(a)  In    General,    179. 

(b)  Propriety  of  Copying  Instrument  on  Which  Cause  of 

Action    or    Defense    Based,    179. 

(c)  Time  and  Manner  of  Incorporating  Written  Instru- 

ment When   Necessary,   180. 
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aa.  General  Rule,  180. 

bb.  Attachment  to  Statement  as  Exhibit,   182. 

(4)  Manner  of  Setting  Out  Commissions,  Notices  and  Inter- 

rogatories,  182. 

(5)  Manner  and  Sufficiency  of  Reference  to  Other  Parts  of 

Record  for  Evidence,  182. 
b.  Necessity  for  Compliance  with   Statutes  and   Rules  of  Court, 
183. 
3.  Effect  of  Copying  Charge  into  Statement  Where  Recitals  Not  Ad- 
mitted,  184. 
D.  Preparation,  Presentation,  Settlement,  Authentication  and  Filing,  184. 

1.  Preparation  by  Parties,  184. 

2.  Preparation  by  Judge,  185. 

a.  Power  and  Duty  to  Prepare  and   File,  185. 

(1)  In   General,  185. 

(2)  Failure  to  Prepare  as   Reversible   Error,   186. 

(3)  Procedure  to  Compel   Preparation   and   Filing,   188. 

•  (4)  Preparation   by   Successor  of  Trial  Judge   Unauthorized, 

190. 
(5)  Preparation   by   Judge   after   Resignation    Improper,   190. 

b.  Presumption  as   to  Disagreement   Where   Statement  Prepared 

by  Judge,  190. 

c.  Basis  of  Statement,  190. 

3.  Time  for  Preparation,   Settlement  and  Filing,  191. 

a.  In   Absence   of   Statute,    191. 

b.  Statutory  Provisions  as  to  Time,  191. 

(1)  General   Rule   Stated  and  Construed,  191. 

(2)  Extension,  of  Time,  194. 

(a)  By  Agreement  of  Parties,   194. 

(b)  By  Order  of  Court  Entered  of  Record,  195. 

aa.  Allowance  of  Ten"  Days  after  Adjournment,  under 
Rev.  Stat.,  Art.  1379,  195. 
(aa)  Provisions   Stated,   Construed   and   Applied, 

195. 
(bb)  Application    for   Order,    197. 
(cc)  Refusal     of     Court    to     Extend     Time    as 

Ground   for   Reversal,   198. 
(dd)  Necessity    for    Making    and    Filmg    within 
Time    Allowed,    198. 
bb.  Allowance   of   Twenty   Days   after   Adjournment, 
under  Act  1903,   199. 

c.  Effect  of  Noncompliance  with  Provisions  as  to  Time,  200. 

(1)  In  General,  200. 

(2)  Diligence    as    Excusing    Failure    to    File    in    Time    Pre- 

scribed, 200. 

(a)  In    General,   200. 

(b)  Provision  Construed  and  Applied,  201. 

(3)  Waiver    of    Objection    That    Statement    Was    Not    Filed 

within  Time  Prescribed,  205. 

d.  Conclusiveness   of   Indorsement   as   to  Time   of   Filing,   205. 

4.  Submission  to  Opposite  Party  or  Attorney,  206. 

5.  Approval  and  Signature,  206. 

a.  When  Statement  Agreed  to,  206. 
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(1)  By  Parties  or  Counsel,  206. 

(2)  By  Trial  Judge,  208. 

(a)  Necessity  for  Approval  and  Signature,  208. 

(b)  Time,   210. 

(c)  Power   of  Judge    to    Make   Corrections   before    Ap- 

proving Statement,  210. 

(d)  Remedy   Where  Judge   Refuses  Approval,  210. 

(«)  Remedy   Where  Judge   Misled    into    Signing   State- 
ment,  210. 

b.  Of  Statement  Prepared  by  Judge,  211. 

(1)  Necessity  for  Authentication,  211. 

(2)  Form  and  Sufficiency  of  Certificate,  211. 

c.  Effect  of  Alteration  after  Certification  by  Judge,  211. 

d.  Effect   of   Mutilations   and   Interlineations   in    Statement   Pre- 

pared by  Judge,  212. 

6.  Seal,  212. 

7.  Filing,  212.  ^ 

E.  Statement  as  Part  of  Record,  212. 

1.  In  General,  212. 

2.  Conclusiveness,   213. 

a.  Estoppel  of  Appellant  to  Show  Error,  213. 

b.  Inadmissibility   of   Affidavits   on   Appeal    to     Sustain   or    Dis- 

credit Statement,  213. 

3.  Striking  from   Record,  213. 

F.  Construction  of  Statement,  214. 

G.  Amendment  or  Correction  of  Statement,  214. 

IV.  Agreed  Case,  215. 

CROSS  REFERENCES. 

See  the  titles  AGREED  CASE,  vol.  1,  p.  171;  APPEAL  AND  ERROR,  vol. 
1,  p.  313:  CERTIORARI,  vol.  4,  p.  35:  CONTINUANCES,  vol.  4,  p.  482; 
DISMISSAL,  DISCONTINUANCE  AND  NONSUIT,  vol.  6,  p.  433;  EVI- 
DENCE, vol.  6,  p.  1098:  EXCEPTIONS  AND  OBJECTIONS,  ante.  p.  2; 
FINDINGS  OF  COURT;  JUDGMENTS  AND  DECREES:  LACHES; 
MANDAMUS;  NEW  TRIALS;  PARTIES;  PLEADING;  RECORDS;  STE- 
NOGRAPHERS;    TRIAL;    VARIANCE;    VERDICT;    WITNESSES. 


I.  Necessity  for  Bill  of  Excep- 
tions or  Statement  of  Facts 
as  Basis  for  Appellate 
Beview. 

A.  GENERAL  RULE  STATED  AND 
APPLIED. 
Essential  to  Review  of  Matters  Not 
Otherwise  a  Part  of  Record.— It  is  a 
general  rule  that  all  matters  which  do 
not  constitute  a  part  of  the  record 
proper  at  common  law  or  by  statute, 
must  be  brought  in  the  record  by  a 
bill  of  exceptions  or  a  statement  of 
facts.      San    Antonio,    etc.,    R.    Co.    v. 


Klaus.  34  Tex.  Civ.  App.  492,  7d  S.  W. 
58,  affirmed  in  98  Tex.  631,  no  op.;  Hall 
V.  Stancell,  3  Tex.  400;  Wright  v.  Pate 
(Sup.),  1  S.  W.  661;  Houston,  etc.,  R. 
Co.  V.  Kinser  (Civ.  App.),  91  S.  W. 
243;  Owens  v.  Caraway  (Civ.  App.), 
110  S.  W.  474;  Adams  v.  Duggan,  1 
App.  Civ.  Cases,  §  1268. 

Questions  to  be  revised  by  the  su- 
preme court,  if  not  otherwise  ap- 
parent, must  be  presented  by  a  bill  of 
exceptions  or  arise  out  of  a  statement 
of  facts — none  other  will  be  considered. 
Secrest  v.  Townsent,  1  Tex.  414;  Smith 
V.  Adriance,  1  Tex.  102. 
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Where  no  bills  of  exceptions,  case, 
or  statment  of  facts  has  been  filed,  the 
errors  alleged  will  not  be  reviewed. 
Harbert  v.  Henly,  31  Tex.  666;  Mad- 
den V,  Madden,  79  Tex.  595,  15  S.  W. 
480;  Smith  v.  Anderson,  8  Tex.  Civ. 
App.  188,  27  S.  W.  775;  Wachsmuth  v. 
Sims  (Civ.  App.),  32  S.  W.  821. 

The  Texas  Rev.  Stat,  prescribe  the  fol- 
lowing basis  for  the  exercise  of  ap- 
pellate jurisdiction  by  courts  of  civil 
appeals:  "In  all  case  of  appeal  or  writ 
of  error  to  the  courts  of  civil  appeals, 
the  trial  shall  be  on  a  statement  of 
facts  or  agreed  statement  of  the  plead- 
ings and  proof  as  agreed  upon  by  the 
parties  or  their  attorneys,  or  the  con- 
clusions of  law  and  fact  as  the  case 
may  be,  certified  to  by  the  judge  of 
the  court  below;  or,  should  the  parties 
fail  to  agree,  then  the  judge  of  the 
court  below  shall  certify  the  facts;  or 
on  a  bill  of  exceptions  to  the  opinion 
of  the  judge;  or  on  a  special  verdict; 
or  on  an  error  in  law,  either  assigned 
or  apparent  on  the  face  of  the  record; 
and  in  the  absence  of  all  these,  the 
case  shall  be  dismissed/*  etc.  Ennis, 
etc..  Co.  V.  Wathen,  93  Tex.  622,  57  S. 
W.  946;  El  Paso  v.  Dickens  (Civ.  App.), 
23  S.  W.  283;  Frost  v.  Frost,  45  Tex. 
324. 

Illustrations. — ^When  objections  are 
taken  to  the  ruling  of  the  district  court 
which  do  not  ordinarily  form  a  part 
of  the  record,  they  must  be  taken  and 
presented  by  formal  bill  of  exceptions 
or  by  the  statement  of  facts.  Griffin 
r.  Chadwick,  44  Tex.  406.  408. 

In  the  absence  of  statutory  agreed 
case,  or  of  the  statement  of  facts  or  of 
bill  of  exceptions  in  lieu  of  agreed  case, 
the  appellate  court  will  not  revise  the 
action  of  the  trial  court.  Whitaker  v. 
Gee,  61  Tex.  217,  219. 

Merits  of  defence  can  not  be  con- 
sidered in  the  absence  of  the  state- 
ment of  facts  or  bill  of  exceptions. 
Hodges  V.  Longcope,  23  Tex.  155,  156. 

In  the  absence  of  a  statement  of 
facts,  or  statement  of  evidence  in  bill 
7  Tex— 7 


of  exceptions  which  was  excepted  to, 
the  higher  court  can  not  rule  on  the 
admissibility  of  evidence.  May  v,  Fer- 
rill,  22  Tex.  340,  344. 

An  assignment  of  error  to  the 
court's  refusing  a  new  trial  can  not  be 
considered  in  the  absence  of  bill  of 
exceptions,  statement  of  facts,  or 
findings  of  fact  by  the  court.  Thur- 
mond V,  Bank  (Civ.  App.),  27  S.  W. 
317,  318. 

Appellate  court  will  not  disturb  rul- 
ing on  motion  for  new  trial,  where  no 
statement  of  facts  or  bill  of  excep- 
tions, no  matter  how  well  application 
for  ne\v  trial  was  supported  by  affi- 
davit of  absent  witness.  Angell  v. 
Street,  21  Tex.  485,  487. 

The  supreme  court  can  not  notice 
every  paper  that  may  have  been  filed 
in  the  cause  while  pending  in  the  court 
below,  when  it  is  not  made  to  appear, 
by  a  statement  of  facts,  bill  of  excep- 
tions, or  otherwise,  that  some  action 
was  taken  upon  it  by  the  court  below. 
Goss  V,  Pilgrim,  28  Tex.  263. 

Where  a  party  moved  for  a  new 
trial,  on  the  ground  of  newly-discov- 
ered evidence,  and  relied  upon  affi- 
davits, the  fact  that  these  affidavits 
were  brought  to  the  consideration  of 
the  court  must  appear  by  bill  of  ex- 
ceptions or  statement  of  facts.  Frizzell 
V,  Johnson,  30  Tex.  31. 

In  absence  of  a  statement  of  facts 
or  bill  of  exceptions  supporting  the 
alleged  error,  it  is  not  ground  for  re- 
versal that  in  the  judgment  and  de- 
cree of  foreclosure,  a  recital  gives  the 
date  for  the  note  and  mortgage  as  dif- 
ferent from  that  alleged  in  the  peti- 
tion. Hague  V.  Jackson,  71  Tex.  761, 
12  S.  W.  63. 

A  certified  copy  of  a  decree  of  an- 
other court,  though  found  in  the  trans- 
cript, will  not  be  considered  by  the 
supreme  court  for  any  purpose  unless 
the  same  has  been  made  a  part  of  a 
statement  of  facts  or  bill  of  exceptions, 
or  has  otherwise  been  so  made  a  part 
of  the-  record  in  the  cause  as  to  au- 
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thorize  the  court  to  consider  it.  Sid- 
bury  V,  Ware,  65   Tex.   252. 

The  fact  of  interlineation  or  erasure 
in  an  averment  or  record  can  only  be 
brought  to  the  knowledge  of  the  su- 
preme court  by  a  bill  of  exceptions  or 
statement  of  facts,  and  not  by  a  facsim- 
ile or  certificate  by  the  court  below, 
Dikes  V.  Monroe,  15  Tex.  236. 

Documentary  evidence,  not  made 
part  of  statement  of  facts  or  bill  of  ex- 
ceptions, but  improperly  included  in 
transcript  can  not  be  considered  on  ap- 
peal. McLarty  v.  Prior  (Sup.),  2  S. 
W.  752,  753. 

For  a  full  consideration  of  matters 
which  must  be  presented  by  bill  of  ex- 
ceptions, see  post,  "Matters  Which 
Must  Be  Presented  by  Bill  of  Excep- 
tions," II.  B,  1. 

As  to  the  necessity  for  a  statement 
of  facts  in  particular  instances,  see 
post,  "Matters  Not  Considered  in  Ab- 
sence of  Statement  of  Facts,"  III, 
B,  2. 

Matters  Considered  in  Absence  of 
Bill  or  Statement. — Error  apparent  on 
the  face  of  the  record  may  be  taken 
advantage  of  on  appeal  without  a  bill 
of  exceptions,  case,  or  statement  of 
facts.  Crook  v.  McGreal,  3  Tex.  487; 
Gibson  v,  Schoolcraft,  1  White  &  W. 
Civ.  Cas.  Ct.  App.  §  49;  McKinion  v, 
McGowan,  2  Posey,  Unrep.  Cas.  288; 
Wade  V.  Buford,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  1335. 

In  the  absence  of  a  statement  of 
facts  or  bill  of  exceptions,  the  appel- 
late court  can  only  inquire  into  errors 
apparent  upon  the  record.  Ward  v. 
Lattimer,  2  Tex.  245. 

In  absence  of  statement  of  facts  and 
bill  of  exceptions,  the  appellate  court 
can  only  examine  the  main  question 
in  the  light  of  conclusion  of  fact  as 
found  by  the  trial  court,  not  the  de- 
tails of  evidence  from  which  they  were 
drawn.  Rio  Grande  Cattle  Co.  v. 
Burns,  etc.,  Co.,  82  Tex.  50,  54,  17  S. 
W.  1043. 

Sufficiency  of  Pleadings  to  Support 


Verdict  and  Judgment  Alone  Con- 
sidered.— Where  there  is  no  case, 
statement  of  facts  or  bill  of  exceptions, 
the  appellate  court  will  consider  only 
the  sufficiency  of  the  pleadings  to  sup- 
port the  verdict  or  judgment.  Willis 
V,  Smith  (Civ.  App.),  39  S.  W.  377; 
Armstrong  v.  Dreaper  (Civ.  App.),  50 
S.  W.  1024;  Mayfield  v,  Williams,  73 
Tex.  508,  11  S.  W.  530;  Morris  v.  Files, 
40  Tex.  375;  May  v.  Ferrill,  22  Tex. 
340;  Armstrong  v,  Lipscomb,  11  Tex. 
649,  651;  Crawford  v,  McGinty  (Sup.). 
11   S.   W.  1066. 

"Any  other  rule,  it  is  said,  would 
result  in  the  reversal  of  many  judg- 
ments which  would  be  affirmed  if  the 
case  was  properly  presented."  Craw- 
ford V.  McGinty  (Sup.),  11  S.  W.  1066 
citing  Continental  Ins.  Co.  v.  Milliken, 
64  Tex.  46. 

Where  the  record  on  appeal  con- 
tains neither  findings  of  fact  nor  bills 
of  exceptions,  the  only  question  for 
determination  is  whether  or  noc  there 
is  sufficient  evidence  to  support  the 
judgment.  Holler  v,  Scott  (Civ. 
App.).   75   S.  W.  839. 

Judgment  will  be  affirmed  if  the  pe- 
tition states  a  cause  of  action  where 
there  is  no  statement  of  facts  or  bill 
of  exceptions.  Mundine  v,  Berwin,  62 
Tex.  341,  342. 

Judgment  Affirmed  Where  No  Fun- 
damental Error  Apparent  of  Record. 
—See,  generally,  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  313. 

Where  there  is  no  bill  of  exceptions 
or  statement  of  facts,  and  no  error 
apparent  of  record,  judgment  will  be 
affirmed.  Secrest  v,  Townsend,  1  Tex. 
414;  Jones  v.  Black,  1  Tex.  527;  Duf- 
field  V,  Bodine,  2  Tex.  292;  Gibbs  f* 
Anthony,   31    Tex.   157. 

Where  there  is  no  bill  of  exceptions^ 
statement  of  facts  or  special  verdict, 
it  is  impossible  to  ascertain  whether 
errors  assigned  are  well  taken  or  not 
and  judgment  must  be  affirmed.  Close 
V.  State,  30  Tex.  631. 

Where  a  writ  of  error  is  prosecuted. 
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but  no  statement  of  facts,  bill  of  ex- 
ceptions, finding  of  law  and  fact, 
assignments  of  error,  or  briefs  by  plain- 
tiff in  error  are  filed,  and  no  fundamen- 
tal errors  appear  in  the  record,  the 
judgment  will  be  aflFirmed.  Brooks  v, 
Perkins   (Civ.  App.),  46  S.  W.  842. 

Where  there  is  no  statement  of  facts, 
conclusions  of  facts,  nor  bill  of  excep- 
tions in  the  record  which  can  be  con- 
sidered on  appeal,  the  judgment  will 
be  affirmed.  Maury  v,  Keller  (Civ. 
App.),  53  S.  W.  59. 

B.   PRESUMPTIONS  IN  ABSENCE 
OF  BILL  OR  STATEMENT. 
See   the   title   APPEAL  AND   ER- 
ROR, vol.  1.  p.  722,  et  seq. 

n.  BiU  of  Exceptions. 

A.    OFFICE  AND  SCOPE. 
1.  In  GeneraL 

Makes  Matter  of  Record  Which 
Would  Otherwise  Not  Appear.— Bills 
of  exceptions  are  intended  to  make 
that  a  part  of  the  record  which  other- 
wise would  not  be.  Farrar  v.  Bates  & 
Co.,  55  Tex.  193;  Owens  v,  Missouri, 
etc.,  R-  Co.,  67  Tex.  679,  4  S.  W.  593; 
Cunning^ham  v,  Wheatly,  21  Tex.  184. 

A  bill  of  exceptions  serves  to  per- 
petuate in  the  record  the  ruling  of  the 
court  to  which  the  party  presenting 
the  bill  excepts.  Round  tree  -v.  Galves- 
ton. 42  Tex.  612. 

The  office  of  a  bill  of  exceptions 
is  to  enable  a  party  who  considers  him- 
self aggrieved  by  any  ruling,  opinion, 
or  action  of  the  court  below  upon  a 
given  point,  to  put  the  same  upon  the 
record,  with  his  objections  thereto, 
at  the  time  the  same  is  made  or  an- 
nounced. Firebaugh  v.  Ward,  51  Tex. 
409. 

The  office  of  a  bill  of  exceptions  is 
to  truly  and  correctly  show  the  action 
or  ruling  of  the  court  upon  any  par- 
ticular question  or  matter,  so  that  the 
action  or  ruling  may  be  reviewed  by 
the     supreme      court.      Daugherty   v. 


Harris,  2  Posey  458;  Gaines  z/.  Sal- 
mon, 16  Tex.  311,  312. 

Brings  up  Rejected  Testimony,  or 
Testimony  Admitted  over  Objection. 
— There  is  no  authority  for  bringing 
to  the  knowledge  of  the  supreme  court 
the  facts  proved  upon  the  trial  of  a 
case  through  the  medium  of  a  bill  of 
exceptions.  Such  a  bill  brings  up  re- 
jected testimony,  or  testimony  ad- 
mitted over  objections.  Dull  v.  Drake, 
68  Tex.  205,  4  S.  W.  364. 

Exceptions  Can  Not  Reach  Pro- 
ceedings of  Former  Term.— Excep- 
tions can  bring  in  question  only  the 
proceedings  in  a  case  had  at  the  term 
of  court  at  which  the  exceptions  are 
presented,  and  can  not  reach  the  pro- 
ceedings of  a  former  term.  Marshall 
V,  Spillane,  7  Tex.  Civ.  App.  532,  27. 
S.  W.   162. 

a.  As  Distinguished  from  Statement 
of  Facts. 
In  General. — "A  bill  of  exceptions 
and  statement  of  facts  are  alike  in- 
tended to  be  incorporated  into  and 
become  parts  of  the  record  of  the  case. 
Still  they  are  altogether  different  in 
their  character  and  purposes,  as  well 
as  in  the  manner  of  their  preparation 
and  authentication.  The  first  serves 
to  perpetuate  in  the  record  the  ruling 
of  the  court  to  which  the  party  pre- 
senting the  bill  excepts.  Only  such 
facts  are  set  out  in  it,  as  are  neces- 
sary for  the  proper  understanding  of 
the  action  of  the  court  to  which  the 
exception  is  taken.  In  its  preparation 
and  completion  the  opposite  party  has 
no  necessary  connection,  and  is  fre- 
quently not  even  cognizant  of  its  con- 
tents until  it  has  become  a  part  of  the 
record.  While  the  latter  is  intended 
to  embody  in  the  record  all  the  evi- 
dence introduced  on  the  trial  as  agreed 
to  by  the  parties  and  approved  by  the 
court;  or  if  the  parties  failed  to  agree, 
as  certified  to  by  the  court  after  exam- 
ining the  statements  prepared  by  them 
respectively."  Roundtree  v.  Galveston, 
42  Tex.  612. 
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Bill  as  Substitute  for  Statement  of 
Facts. — A  bill  of  exceptions  can  not 
supply  a  statement  of  facts,  however 
full  its  recital  of  facts  may  be.  Round- 
tree  V.  Galveston,  42  Tex.  612,  623; 
Gates  V.  McGlure,  27  Tex.  Giv.  App. 
459,  66  S.  W.  224,  affirmed  in  95  Tex. 
G75,  no   op. 

A  bill  of  exceptions,  though  it  pro- 
fesses to  state  all  the  facts  the  plain- 
tiffs evidence  tended  to  prove,  and 
that  there  was  no  other  evidence,  can 
not  be  regarded  as  a  statement  of 
facts.  Garolan  v.  Jefferson,  24  Tex. 
229. 

Bill  of  exceptions  can  not  be  made 
to  supply  the  place  of  statement  of 
facts  by  incorporating  evidence  ad- 
mitted in  order  to  show  importance  of 
rejected  testimony  referred  to  in  the 
bill.  Dull  V.  Drake,  68  Tex.  205,  4  S. 
W.  364. 

"Gounsel  for  appellant  calls  our  at- 
tention to  the  fact  that  there  is  a  bill 
of  exceptions  in  the  record  which  con- 
tains a  statement  of  all  the  facts 
proven  on  the  trial  affecting  the  issue 
of  damages,  which  it  is  insisted  should 
be  treated  as  a  statement  of  facts;  but 
in  thus  seeking  to  have  us  pass  upon 
the  sufficiency  of  the  evidence  to  sus- 
tain the  judgment,  the  learned  counsel 
must  have  overlooked  the  rule  of  prac- 
tice long  since  established  in  this  state 
by  the  decisions  of  our  supreme  court, 
that  it  is  inadmissible  to  substitute  a 
bill  of  exceptions  for  a  statement  of 
facts.  Garolan  v,  Jefferson,  24  Tex. 
229,  and  Roundtree  v.  Galveston,  42 
Tex.  612."  Gates  i\  McGlure,  27  Tex. 
Giv.  App.  459,  66  S.  W.  224,  affirmed  in 
95  Tex.  675,  no  op. 

B.    NECESSITY  FOR  BILL. 

1.    Matters  Which  Must  Be  Presented 

by  Bill  of  Exceptions, 
a.    General   Rule   as  to   Motions   and 

Rulings   of    Court,     and     Orders 

Made  during  Trial. 
Motions  and  Rulings  Thereon. — Mo- 
tions of  various  kinds  made  during  the 
progress  of  the  cause,  and  the  rulings 


of  the  court  granting  or  denying  them, 
must,  in  order  to  be  reviewed  on  ap- 
peal, be  taken  up  by  bills  of  excep- 
tions. San  Antonio,  etc.,  R.  Go.  v. 
Klaus,  34  Tex.  Giv.  App.  492,  79  S.  W. 
58,  affirmed  in  98  Tex.  631,  po  op. 

Every  ruling  of  the  lower  court 
made  a  ground  of  error  should  plainly 
appear  in  the  transcript,  and  nothing 
be  left  to  inference.  All  rulings,  save 
those  particularly  excepted  by  rules 
53  and  54  of  the  district  court,  upon 
incidental  motions,  must  be  made  the 
subject  of  a  bill  of  exceptions,  or  they 
will  be  considered  as  waived.  Rule  55 
of  Rules  for  District  and  County 
Courts.  Supreme  Gommandery  Knights 
V.  Rose,  62  Tex.  321;  Texas,  etc.,  R. 
Co.  V,  Mallon,  65  Tex.  115;  Moore  v, 
Masterson,  19  Tex.  Civ.  App.  308,  46 
S.  W.  855;  Chicago,  etc.,  R.  Go.  v.  Long, 
32  Tex.  Giv.  App.  40,  74  S.  W.  59,  af- 
firmed in  97  Tex.  69;  Home  Circle  Soc. 
V.  Shelton  (Giv.  App.),  81  S.  W.  84; 
Borden  v.  Le  Tulle,  etc.,  Co.  (Civ. 
App.),  99  S.  W..128;  Panhandle,  etc., 
R.  Co.  V.  Kirby  (Giv.  App.),  108  S.  W. 
498;  Texas,  etc.,  R.  Co.  v,  Byrd  (Civ. 
App.),  110  S.  W.  199;  Texas,  etc.,  R. 
Go.  V.  Evans,  2  Posey  318;  Shaw  v. 
Adams,  2  App.  Civ.  Gases,  §  177. 

Rulings  of  the  court,  when  not  pre- 
sented by  bill  of  exceptions  or  shown 
by  an  order  regularly  entered  on  the 
minutes  of  the  court,  will  not  be  re- 
viewed. Gulf,  etc.,  R.  Co.  V,  Garter 
(Giv.   App.),  25   S.  W.  1023. 

Orders  of  Court  Made  during  Prog- 
ress of  Trial. — Orders  of  the  court 
made  during  the  progress  of  trial  of 
the  cause  are  ordinarily  no  part  of  the 
record  proper,  and  must  be  brought  in 
by  bill  of  exceptions.  San  Antonio, 
etc.,  R.  Co.  V.  Klaus,  34  Tex.  Civ.  App. 
492,  79  S.  W.  58,  affirmed  in  98  Tex. 
631,  no  op. 

b.     Ruling    on    Application    to    With- 
draw Announcement  of  Ready  for 
Trial. 
Assignments    of    error,    based    on    a 

refusal    to    permit    the    withdrawal    of 
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an  announcement  of  ready  for  trial 
in  order  to  have  the  accounts  of  a 
partnership  audited,  and  file  an  affi- 
davit denying  the  partnership,  will  not 
be  sustained,  where  not  based  on  any 
bill  of  exceptions,  and  where,  in  the 
application  to  withdraw,  no  excuse 
was  offered  for  having  gone  to  trial 
without  attending  to  these  matters. 
Merchants*  &  Farmers'  Nat.  Bank  of 
Cisco  V,  Johnson,  49  Tex.  Civ.  App. 
242,  108  S.  W.  491. 

c  Action  of  Court  in  Forcing  Party 
to  Trial  in  Absence  of  Attorney. 
An  assignment  that  the  court  erred 
"in  forcing  defendant  to  trial  on  the 
appearance  day  of  said  court  in  the  ab- 
sence of  his  attorney  of  record"  is  not 
available  in  the  absence  of  a  bill  of 
exceptions  complaining  of  such  action. 
Warren  &  Sons  v,  McCutcheson  & 
Co^  16  Tex.  Civ.  App.  167,  40  S.  W. 
826. 

d.  Objections  to  Jurors. 

See,  generally,  the  title  JURY. 

Objection  to  jurors  should  be  saved 
by  bill  of  exception.  Thomae  v,  Zush- 
lag,  25  Tex.  Supp.  225,  228. 

"The  record  contains  no  statement 
of  the  facts  given  in  Evidence  "on  the 
trial.  The  only  questions  in  the  case, 
therefore,  which  merit  any  notice,  are 
those  presented  by  the  several  bills  of 
exception  taken  by  the  defendant  in 
the  court  below,  and  to  be  found  in 
the  record.  In  the  motion  for  a  new 
trial,  it  is  stated  that  the  defendant  ex- 
cepted to  certain  jurors,  when  they 
were  called,  because  they  did  not  un- 
derstand the  English  language.  This 
statement  can  not  be  regarded.  The 
fact  should  be  shown  by  a  bill  of  ex- 
ceptions." Thomae  v.  Zushlag,  25 
Tex.  Supp.  225. 

e.  Rulings   on   Motion   to   Withdraw 
Case  from  Jury  Trying  Same. 

In  order  that  the  ruling  of  the  trial 
court  in  refusing  a  motion  to  with- 
draw a  case  from  the  jury  trying  it 
and  submit  it  to  another  or  continue 
may  be   revised,  a  proper  bill  of  ex- 


ceptions to  the  action  of  the  court 
must  be  taken.  San  Antonio,  etc.,  R. 
Co.  V.  Klaus,  34  Tex.  Civ.  App.  492, 
79  S.  W.  58,  affirmed  in  98  Tex.  631, 
no  op. 

f.     Rulings    on    Application   for   Con- 
tinuance or  Postponement. 

See,  generally,  the  title  CONTINU- 
ANCES, vol.  4,  p.  482. 

General  Rule. — The  action  of  the 
court  on  an  application  for  a  continu- 
ance can  not  be  reviewed  in  an  ap- 
pellate court  unless  a  bill  of  excep- 
tions is  properly  prepared  and  made  a 
part  of  the  record.  District  Court  Rule 
55.  Campion  v.  Angier,  16  Tex.  93; 
Parker  v,  McKelvain,  17  Tex.  157;  Mc- 
Mahan  v.  Busby,  29  Tex.  191;  Harrison 
V.  Cotton,  25  Tex.  53;  Johnson  v. 
Brown,  25  Tex.  Supp.  120;  Cocker 
V,  State,  31  Tex.  498;  Robson  v,  Jones, 
33  Tex.  324;  Bruckmiller  v.  Wolf,  37 
Tex.  342;  Morris  v.  Files,  40  Tex.  375; 
Meredith  v.  State,  40  Tex.  480;  Davis 
V,  Calhoun,  41  Tex.  554;  Anderson  v. 
State,  42  Tex.  389;  Contreras  v, 
Haynes,  61  Tex.  103;  Texas,  etc.,  R- 
Co.  V,  Mallon,  65  Tex.  115;  Waites  v, 
Osborne,  66  Tex.  648,  2  S.  W.  665; 
Moss  V,  Katz,  69  Tex.  411,  6  S.  W.  764; 
Alamo  Fire  Ins.  Co.  v.  Lancaster,  7 
Tex.  Civ.  App.  677,  28  S.  W.  126,  af- 
firmed in  93  Tex.  699,  no  op.;  Moore 
V.  Masterson,  19  Tex.  Civ.  App.  308, 
46  S.  W.  855;  Scalfi  v.  Graves,  31  Tex. 
Civ.  App.  667,  74  S.  W.  795;  St.  Louis, 
etc..  R.  Co.  V.  Bowles,  32  Tex.  Civ. 
App.  118,  72  S.  W.  451,  affirmed  in  97 
Tex.  645,  no  op.;  Chicago,  etc.,  R.  Co. 
V.  Long,  32  Tex.  Civ.  App.  40.  74  S. 
W.  59,  affirmed  in  97  Tex.  69;  Ft. 
Worth,  etc.,  R.  Co.  v.  Partin,  33  Tex. 
Civ.  App.  173,  76  S.  W.  236,  affirmed 
in  97  Tex.  632.  on  op.;  Smith  v, 
Hughes,  39  Tex.  Civ.  App.  113,  86  S. 
W.  936;  Gray  v.  Frontroy,  40  Tex. 
Civ.  App.  302,  80  S.  W.  1090;  Texas, 
etc.,  R.  Co.  V.  Dunn  (Sup.),  17  S.  W. 
822;  Strain  v,  Greer  County  (Sup.), 
19  S.  W.  513;  Clitus  V.  Langford  (Civ. 
App.),  24  S.  W.  325;  Gulf,  etc.,  R.  Co. 
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V.  Cannon  (Civ.  App.),  29  S.  W.  689; 
Ft.  Worth,  etc.,  R.  Co.  v.  Garvin  (Civ. 
App.),  29  S.  W.  794;  Jones  v.  League 
(Civ.  App.),  46  S.  W.  283;  Simpson  v. 
Texas  Tram,  etc.,  Co.  (Civ.  App.).  51 
S.  W.  655;  Orange  Mill-Supply  Co.  v. 
Goodman  (Civ.  App.),  26  S.  W.  700, 
affirmed  in  94  Tex.  701,  no  op.;  Pierce 
V.  Galveston,  etc.,  R.  Co.  (Civ.  App.), 
108  S.  W.  979;  Texas,  etc.,  R.  Co.  v. 
Byrd  (Civ.  App.),  110  S.  W.  199; 
Texas,  etc.,  R.  Co.  v.  Crump  (Civ. 
App.),  110  S.  W.  1013;  Shaw  v,  Adams, 
2  App.  Civ.   Cases,  §  177. 

Refusal  to  grant  continuance  will  not 
be  reviewed  in  absence  of  bill  of  ex- 
ceptions. Harrison  v.  Cotton,  25 
Tex.  53. 

"It  has  been  repeatedly  decided,  that 
it  should  appear  by  a  bill  of  excep- 
tions that  the  action  of  the  court  in 
overruling  the  application  for  a  con- 
tinuance was  excepted  to  at  the  time, 
so  that  the  judge  may  give  any  ex- 
planation thereon  which  he  may  think 
necessary  to  sustain  his  ruling. 
(Campion  v.  Angier,  16  Tex.  93;  Parker 
r.  McKelvain,  17  Tex.  157;  Cotton  v. 
State,  32  Tex.  614,  640,  and  numerous 
others  down  to  40  Tex^as,  inclusive.)" 
Anderson  v.  State,  42  Tex.  389. 

"The  correct  practice  doubtless  is, 
in  no  case  to  revise  the  judgment  ^f  the 
court  refusing  a  continuance,  unless 
the  party  seeking  a  reversal  on  that 
ground  has  reserved  the  point  by  a  bill 
of  exceptions.  It  not  unfrequently 
happens  that  we  would  be  at  a  loss  to 
discover  upon  what  ground  a  con- 
tinuance has  been  refused,  were  it  not 
for  reasons  contained  in  the  bill  of 
exceptions.  When  called  upon  to  sign 
a  bill  of  exceptions,  the  court  may 
state  very  satisfactory  reasons,  ap- 
parent to  the  court  there,  which  would 
not  otherwise  be  made  to  appear  to 
this  court;  as,  that  the  evidence  sought 
was,  in  fact,  within  the  reach  of  the 
party  (Hall  v.  York,  16  Tex.  18),  or 
there  was  evidence  before  the  court 
that  the  affidavit  was  not  in  fact  true." 


Campion  v.  Angier,  16  Tex.  93.  And 
see  Cocker  v.  State,  31  Tex.  498. 

The  correct  rule  is  in  no  case  to  re- 
vise a  judgment  refusing  a  continu- 
ance, unless  the  point  has  been .  re- 
served by  bill  of  exceptions;  but,  as 
the  practice  has  always  been  to  con- 
sider the  question  as  raised  by  the  en- 
tries upon  the  record,  it  should  not  be 
suddenly  changed,  to  the  prejudice  of 
parties  litigant.  Dangerfield  v.  Pas- 
chal, 20  Tex.  536. 

In  McMahan  v.  Busby,  29  Tex.  191, 
while  it  was  held  to  be  the  better  prac- 
tice, in  all  cases,  to  except  to  the  a*:- 
tion  of  the  court  overruling  a  motion 
for  a  continuance,  yet,  as  the  affidavit 
wholly  failed  to  show  diligence,  the 
court  determined  upon  its  sufficiency 
without  a  bill  of  exceptions. 

The  action  of  the  court  below  in  re- 
fusing to  postpone  the  trial  of  a  cause 
can  not  be  considered  in  the  absence 
of  a  bill  of  exceptions.  Moss  v.  Katz, 
69  Tex.  411,  6  S.  W.  764. 

An  assignment  of  alleged  error  to 
the  refusal  to  suspend  a  trial  to  per- 
mit a  party  to  ascertain  by  whom  cer- 
tain facts  could  be  proved  will  not  be 
considered  on  appeal,  where  there  is 
no  statement,  and  it  does  not  appear 
from  appellant's  brief  that  any  bill  of 
exceptions  was  reserved  to  the  action 
of  the  court.  Pierce  v,  Galveston,  etc., 
R.  Co.   (Civ.  App.),  108  S.  W.  979. 

Rule  Not  in  Conflict  with  Statute.— 
The  rule  providing  that,  in  the  absence 
of  a  bill  of  exceptions,  the  overruling 
of  applications  for  continuance  will  not 
be  reviewed,  held  not  in  conflict  with 
the  statute.  St.  Louis,  etc.,  R.  Co.  f. 
Bowles,  32  Tex.  Civ.  App.  118,  72  S. 
W.  451,  affirmed  in  97  Tex.  645,  no  op. 

Substitutes  for  Bill  Held  Insuffi- 
cient.— An  exception  noted  in  the 
judgment  refusing  a  continuance  will 
not  supply  the  place  of  a  proper  bill 
of  exceptions.  Simpson  v.  Texas 
Tram,  etc.,  Co.  (Civ.  App.),  51  S.  W. 
655,  citing  Campion  v,  Angier,  16  Tex. 
93;  Harrison  v.  Cotton,  25  Tex.  53,  54; 
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McMahan  v.  Busby,  29  Tex.  191,  195; 
Texas,  etc.,  R.  Co.  v.  Hardin,  62  Tex. 
a67;  Philipowski  v.  Spencer,  63  Tex. 
604;  Texas,  etc.,  R.  Co.  v.  Mallon,  65 
Tex.  115;  Waites  v.  Osborne,  66  Tex. 
648,  2  S.  W.  665. 

Where  neither  the  contents  of  an 
application  for  a  continuance,  nor  the 
grounds  on  which  it  was  asked,  are 
shown  by  the  record,  except  in  the  mo- 
tion for  new  trial,  the  ruling  of  the 
court  on  the  application  can  not  be 
reviewed,  as  the  motion  can  not  take 
the  place  of  a  bill  of  exceptions.  Bal- 
lew  V,  Casey  (Sup.),  9  S.  W.  189. 

g.   Rulini^  on  Application  for  Change 
of  Venue. 

Sec,  generally,  the  title  VENUE. 

In  GeneraL — The  rulings  of  the  court 
upon  applications  for  change  of  venue, 
when  sought  to  be  complained  of  as 
erroneous,  must  be  presented  by  a  bill 
of  exceptions.  Rule  55  of  Rules  for 
District  and  County  Courts.  Pan- 
handle, etc..  R.  Co.  V,  Kirby  (Civ. 
App.),  108  S.  W.  498. 

By  the  express  provisions  of  rule  55 
(67  S.  W.  xxiv),  the  court's  action  in 
granting  a  change  cf  venue  to  a  county 
whose  seat  is  not  the  least  distant  from 
the  county  seat  where  the  case  was 
brought  will  not  be  reviewed,  in  the 
absence  of  a  bill  of  exceptions  thereto, 
though  such  action  is  excepted  to  and 
the  exception  entered  of  record.  Pan- 
handle, etc.,  R.  Co.  r.  Kirby  (Civ. 
App.),  108  S.  W.  498. 

Insufficiency  of  Mere  Statement  of 
Tacts  on  Issue  Presented  by  Motion. 
— A  mere  statement  of  facts  on  the  is- 
sue presented  by  a  motion  for  a 
change  of  venue,  which  nowhere  con- 
tains an  exception  to  the  court's  rul- 
ing, can  in  no  view  be  construed  a  bill 
of  exceptions  for  the  purpose  of  re- 
viewing the  court's  action  in  granting 
the  change  to  a  county  whose  seat  is 
not  the  least  distant  from  the  county 
seat  where  the  case  was  brought,  even 
though  the  statement  was  filed  m  the 


lower  court  within  the  time  required 
by  law.  Panhandle,  etc.,  R.  Co.  v. 
Kirby  (Civ.  App.),  108  S.  W.  498. 

"The  fact  that  the  action  of  the  trial 
court  was  duly  excepted  to,  and  that 
the  same  was  entered  of  record,  will 
not  supply  the  place  of  the  necessary 
bill  of  exceptions.  See  Alamo  Fire 
Ins.  Co.  V,  Lancaster,  7  Tex.  Civ.  App. 
677,  28  S.  W.  126,  affirmed  in  93  Tex. 
691>,  no  op.,  and  cases  therein  cited. 
The  mere  recitation,  therefore,  in  the 
court's  order  changing  the  venue  to 
Wilbarger  county,  that  appellant  ex- 
cepted to  the  action  of  the  court  on 
the  motion  is  insufficient,  and  it  seems 
quite  clear  to  us  that  the  statement  of 
facts  hereinbefore  referred  to  can  in 
no  view  be  construed  as  a  bill  of  ex- 
ceptions. It  nowhere  contains  an  ex- 
ception to  the  court's  ruling  on  the 
motion,  and  even  if  filed  in  the  county 
court  of  Hardeman  county  within  the 
time  required  by  law,  which  is  not 
made  to  affirmatively  appear,  it  wholly 
fails  to  come  within  the  accepted  defi- 
nitions of  a  bill  of  exceptions.  See 
Cates  V,  McClure,  27  Tex.  Civ.  App. 
459,  66  S.  W.  224,  affirmed  in  95  Tex. 
675,  no  op.,  and  authorities  cited  in 
Words  and  Phrases,,  vol.  1,  under  title 
*Bill  of  Exceptions,'  p.  783."  Pan- 
handle, etc.,  R.  Co.  r.  Kirby  (Civ. 
App.),   108   S.   W.   498. 

h.    Rulings  in  Regard  to  Pleadings. 

Rulings  on  Demurrers  or  Except 
tions  to  Pleadings. — A  bill  of  excep- 
tions or  statement  of  facts  is  neces- 
sary in  order  to  review  a  ruling  on  de- 
murrer. Harbert  v.  Henly,  31  Tex. 
666. 

Assignment  of  error  to  action  of  trial 
court  in  sustaining  exceptions  to  ap- 
pellant's pleadings  will  not  be  con- 
sidered on  appeal  where  only  evidence 
that  exceptions  were  acted  upon  by 
the  court  at  all,  is  certificate  of  clerk 
to  copy  of  the  judge's  notes  upon  his 
docket,  with  statement  that  orders  thus 
indicated  were  never  carried  into 
minutes  of  court.    Massie  v.  State  Nat. 
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Bank,  11  Tex.  Civ.  App.  280,  282,  32  S. 
W.  797,  citing  Swearinger  v,  Wilson, 
2  Tex.  Civ.  App.  157,  21  S.  W.  74. 

Ruling  Striking  Out  Plea  or  An- 
swer.— Where  entry  is  so  indefinite  as 
to  create  doubt  as  to  which  of  two 
pleas  was  struck  out,  and  there  is  no 
statement  of  facts  or  bill  of  excep- 
tions, the  ruling  will  not  be  revised  on 
error.  Seawall  v,  Lowery,  16  Tex. 
47,  51. 

There  being  neither  a  motion  to 
strike  out  the  defendant's  answer,  an 
exception  to  the  answer,  nor  order  of 
court  upon  such  motion  or  exception, 
and  the  record  containing  neither  bill 
of  exceptions  nor  a  statement  of  facts, 
the  errors  assigned,  to  the  striking  out 
the  defendant's  answer — that  the  plain- 
tiff was  a  foreign  administrator — and 
that  interest  was  allowed  according  to 
the  laws  of  the  state  of  Kentucky, 
without  proper  allegation  and  proof — 
can  not  be  considered.  Cannon  v. 
Tompkins,  22  Tex.  35. 

Rulings  on  Special  Pleas. — The  ac- 
tion of  the  trial  court  in  overruling  a 
special  plea  will  not  be  revised  where 
there  is  no  bill  of  exceptions  showing 
the  testimony  on  which  the  ruling  was 
based.  Cadwallader  v.  Lovece,  10 
Tex.  Civ.  App.  1,  29  S.  W.  666. 

An  assignment  of  error  in  refusing 
to  sustain  a  plea  of  privilege  to  be 
sued  in  a  'certain  county  is  not  well 
taken,  as  presented,  where  the  plea 
was  contested  on  the  merits,  and  ap- 
pellants failed  to  reserve  a  bill  of  ex- 
ceptions or  statement  of  facts.  Varner 
V.  Dexter  Gin,  etc.,  Ass'n  (Civ.  App.), 
39  S.  W.  206. 

Rulings  upon  Oral  Pleadings  in  Jus- 
tice's Court. — Since  pleadings  in  jus- 
tice court  may  be  stated  orally,  and 
oral  pleadings  can  not  be  incorporated 
in  the  record  save  by  bill  of  excep- 
tions, rulings  of  the  court  upon  them 
can  not  be  reviewed  unless  the  plead- 
ings are  shown  in  that  way;  it  being 
otherwise  presumed  that  the  pleadings 
were   good   as   against  the   exceptions 


taken.  Postal  Tel.  Co.  v.  Levy  &  Co. 
(Civ.  App.),  102  S.  W.  134,  citing  Wil- 
liams V.  Deen,  5  Tex.  Civ.  App.  575, 
24  S.  W.  537. 

i.  Rulings  on  Admission  or  Exclusion 
of  Evidence. 

In  General. — The  rulings  of  the 
court  below  upon  the  admission  or  re- 
jection of  evidence,  when  sought  to 
be  complained  of  as  erroneous,  must 
be  presented  in  a  proper  bill  of  ex- 
ceptions. Rule  55  of  Rules  for  District 
and  County  Courts.  Borden  v.  Le 
Tulle,  etc.,  Co.  (Civ.  App.),  99  S.  W. 
128;  Jones  v.  Neal,  44  Tex.  Civ.  App. 
412,  98  S.  W.  417,  affirmed  in  102  Tex. 
582,  no  op.;  Whitaker  v.  Gee,  61  Tex. 
217;  McGehee  v.  Lane,  34  Tex.  390; 
Roberts  v.  State,  5  Tex.  Cr.  App.  141; 
Willis  V.  Smith  (Civ.  App.),  39  S.  W. 
377,  reversed  in  90  Tex.  635;  Holt  v. 
Cave,  38  Tex.  Civ.  App.  62,  85  S.  W. 
309,  affirmed  in  101  Tex.  641,  no  op.; 
Phillips  V,  Texas  Loan  Co.,  26  Tex. 
Civ.  App.  505,  63  S.  W.  1080,  affirmed 
in  95  Tex.  684,  no  op. 

Parties  aggrieved  by  rulings  of  the 
district  court  on  questions  of  evidence 
must  make  the  rulings  matter  of  record 
by  proper  bills  of  exception,  in  order 
to  entitle  themselves  to  a  revision  of 
the  rulings  by  the  supreme  court.  It 
does  not  suffice  that  the  rulings  were 
complained  of  in  a  motion  for  a  new 
trial,  no  bill  of  exceptions  having  been 
taken.    McGehee  v.  Lane,  34  Tex.  390. 

The  only  objections  to  evidence  that 
will  be  considered  on  appeal  are  those 
made  in  the  trial  court,  as  shown  by 
the  bill  of  exceptions.  Jones  v.  Neal, 
44  Tex.  Civ.  App.  412,  98  S.  W.  417, 
affirmed  in  102  Tex.  582,  no  op. 

To  entitle  one  to  a  revision  of  the 
ruling  of  the  court  below  in  regard  to 
the  admission  or  rejection  of  evidence, 
the  matter  must  be  so  presented  by 
bill  of  exceptions,  filed  in  proper  time, 
as  to  enable  the  court  to  fully  under- 
stand and  know  all  the  facts  on  which 
the  correctness  or  error  of  the  ruling 
depends.      Hence,    when    the    decision 
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of  a  questipn  attempted  to  be  raised 
by  exception  depended  on  knowing  the 
contents  of  a  deposition,  and  the  tran- 
script contained  an  agreement  signed 
by  counsel  as  to  what  papers  should 
be  copied  therein,  and  among  those 
copied  was  the  deposition,  but  there 
was  no  agreement,  signed  by  counsel 
and  approved  by  the  trial  court,  that 
such  deposition  was  used  or  offered  on 
the  trial,  the  bill  of  exceptions  can 
not  be  considered.  Whitaker  v.  Gee, 
61   Tex.  217. 

Admission  of  Evidence. — In  the  ab- 
sence of  a  bill  of  exceptions,  an  as- 
signment of  error  as  to  the  admission 
of  evidence  is  not  available.  Ellis  v, 
Marshall  Car  Wheel,  etc.,  Co.,  41  Tex. 
Civ.  App.  501,  95  S.  W.  689;  Spicer  v. 
Taylor  (Civ.  App.).  21  S.  W.  314;  Fea- 
gan  t\  Barton-Parker  Mfg.  Co.,  42  Tex, 
Civ.  App.  373,  93  S.  W.  1076;  Texas, 
etc.,  R.  Co.  V.  Birdwell  (Civ.  App.),  86 
S.  W.  1067;  Texas,  etc.,  R.  Co.  v,  Jow- 
crs  (Civ.  App.),  110  S.  W.  946. 

Alleged  error  in  the  admission  of 
testimony  will  not  be  considered  on 
appeal  where  there  was  no  bill  of  ex- 
ceptions reserved  except  by  the  state- 
ment of  facts  filed  more  than  ten  days 
after  the  trial.  King  v,  Sassaman  (Civ. 
App.),  54  S.  W.  304. 

Alleged  error  in  the  reception  of 
evidence  can  not  be  reviewed  on  ap- 
peal when  no  bill  of  exceptions  is  re- 
ferred to  in  appellant's  brief  and  none 
appears  in  the  record.  Texas,  etc.,  R. 
Co.  V.  Jowers  (Civ.  App.),  110  S.  W. 
946. 

Under  rule  55  (67  S.  W.  xxiv),  re- 
quiring  rulings  on  the  admission  or  re- 
jection of  evidence  complained  of  as 
error  to  be  presented  by  bills  of  ex- 
ceptions, the  refusal  of  a  court  to 
strike  out  answers  of  witnesses  to  in- 
terrogatories will  not  be  reviewed 
where  the  matter  is  not  presented  by 
a  bill  of  exceptions.  Borden  v.  Le 
Tulle,  etc.,  Co.  (Civ.  App.),  99  S.  W. 
128. 

The  ruling  of  the  court  on  plaintiff's 


exception  to  the  reading  of  a  certain 
deposition  should  have  been  presented 
by  bill  of  exception  embodying  the 
grounds  of  objection  before  it  could 
be  revised.  That  not  being  done,  the 
error  complained  of  can  not  be  con- 
sidered. Cundiff  V,  McLean,  40  Tex. 
391. 

Where  no  bill  of  exceptions  was 
taken  to  the  ruling  of  the  court  over- 
ruling defendant's  motion  to  suppress 
certain  depositions,  the  error  com- 
plained of  is  not  the  subject  of  re- 
vision on  appeal.  Texas,  etc.,  R.  Co.  v. 
Evans,  2  Posey  318. 

Where  plaintiff  made  a  written  mo- 
tion setting  forth  his  grounds  of  ob- 
jection to  certain  testimony,  and  pray- 
ing for  its  exclusion,  and  an  order  was 
entered  overruling  the  motion,  which 
order  contained  a  recital  that  plaintiff 
excepted  in  open  court,  it  constituted 
no  part  of  the  record  proper,  in  the 
sense  that  the  same  might  be  reviewed 
without  a  bill  of  exceptions.  If  the 
motion  and  order  were  regarded  as  a 
bill  of  exceptions,  it  was  insufficient 
because  not  allowed  by  the  court  as 
such  or  approved  by  him.  Holt  v. 
Cave,  38  Tex.  Civ.  App.  62,  85  S.  W. 
309,  affirmed  in  101  Tex.  641,  no  op.  * 

Necessity  for  Bill  in  Addition  to 
Statement — A  formal  bill  of  excep- 
tions is  unnecessary  if  exceptions  to 
the  admissibility  of  evidence  appears 
in  statement  of  facts.  Howard  v. 
North,  5  Tex.  290. 

Exceptions  to  admission  of  deeds  in 
evidence,  incorporated  in  statement  of 
facts  filed  by  order  of  the  court  after 
adjournment  of  court,  can  not  be  con- 
sidered on  appeal  in  absence  of  bill  of 
exceptions.  Yoe  v,  Montgomery,  68 
Tex.  338,  4  S.  W.  622. 

Exclusion  of  Evidence. — The  ex- 
clusion of  evidence  will  not  be  re- 
viewed on  appeal  where  no  bill  of  ex- 
ceptions was  reserved  to  the  ruling. 
Holmes  v,  Adams  (Civ.  App.),  100  S. 
W.  816;  Durham  v.  Atwell  (Civ.  App.), 
27     S.     W.  316;    German   Ins.   Co.  v. 
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Everett      (Civ.      App.), 
125. 

The  only  question  that  can  be  con- 
sidered in  regard  to  excluded  evidence 
is,  when  properly  raised  by  bill  of  ex- 
ceptions and  urged  by  an  assignment 
of  error,  the  action  of  the  court  in  ex- 
cluding such  evidence,  for  until  ad- 
mitted in  evidence  it  can  not  be  con- 
sidered as  such.  Stubblefield  v,  Han- 
son (Civ.  App.),  94  S.  W.  406,  affirmed 
in  101  Tex.  661,  no  op. 

Rulings  on  the  exclusion  of  evi- 
dence must  be  preserved  by  bill  of  ex- 
ceptions, and  not  in  the  statement  of 
facts.  Home  Circle  Soc.  v.  Shelton 
(Civ.  App.),  81  S.  W.  84;  Scott  v. 
Llano  County  Bank  (Civ.  App.),  85 
S.  W.  301,  reversed  in  99  Tex.  221,  89 
S.  W.  749. 

Where  no  bill  of  exceptions  is  taken 
to  the  action  of  a  trial  court  in  ex- 
cluding certain  depositions,  there  is 
nothing  for  the  appellate  court  to  pass 
on.  Noell  v,  Bonner  (Civ.  App.),  21 
S.  W.  553. 

In  the  absence  of  bill  of  exceptions 
approved  by  the  trial  court,  recital  in 
motion  for  new  trial  that  certain  evi- 
dence was  offered  and  rejected  is  in- 
sufficient to  have  assignment  of  error 
to  rejection  of  such  evidence  con- 
sidered on  appeal.  Burnett  v.  Powell, 
6  Tex.  Civ.  App.  39,  40,  25  S.  W.  1030 
(see  86  Tex.  382). 

j.  Want  of  Notice  of  Objections  to 
Depositions. 

Want  of  notice  of  objections  in  writ- 
ing to  depositions  must  be  shown  by 
bill  of  exceptions.  Garner  v.  Cutler, 
28  Tex.   175,   184. 

k.  Action  of  Court  in  Allowing  Recall 
of  Witness  after  Retirement  of 
Jury. 

After  the  retirement  of  the  jury  they 
recalled  a  witness  and*  submitted  to 
him  a  written  question,  which  he  an- 
swered. Held:  The  action  of  the 
court  in  this  respect  could  not  be  re- 
vised when  no  objection  thereto  was 
«aved   by  bill  of  exceptions.     Martin- 


Brown  Co.  V.  Wainscott,  66  Tex.  131, 
1  S.  W.  264. 

I.  Improper  Argument  of  Counsel. 

See,  generally,  the  title  ARGU- 
MENT OF  COUNSEL,  vol.  2,  p.  42. 

Alleged  abuse  of  the  privilege  of 
argument  by  counsel  can  not  be  re- 
vised in  the  absence  of  bill  of  excep- 
tions. International,  etc.,  R.  Co.  v. 
Mills,  34  Tex.  Civ.  App.  127,  78  S.  W. 

II,  affirmed  in  98  Tex.  621,  no  op. 

An  assignment  of  error  presenting 
objections  to  part  of  counseKs  argu- 
ment can  not  be  considered  on  ap- 
peal, where  there  is  no  bill  of  excep- 
tions approved  by  the  court;  affidavits 
presented  in  the  motion  for  a  new  trial 
not  being  a  sufficient  substitute.  Colo- 
rado Canal  Co.  r.  McFarland,  50  Tex. 
Civ.  App.   92,   109   S.  W.  435. 

Complaint  urged  to  alleged  im- 
proper remarks  of  counsel  is  properly 
made  by  bill  of  exceptions  and  not  by 
motion  for  new  trial  accompanied  by 
affidavits.  Gulf,  etc.,  R.  Co.  v.  Rowland 
(Civ.  App.),  35  S.  W.  31,  32. 

m.    Action   of   Court   in   Interrupting 
Argument  of  CounseL 

A  bill  of  exception  to  the  action  of 
the  judge  in  the  court  below,  in  in- 
terrupting counsel  while  arguing  the 
law  to  the  court,  to  read  to  the  jury  a 
statute  relating  to  the  matter  in  con- 
troversy, does  not  disclose  matter  of 
which  the  supreme  court  can  take  ju- 
dicial cognizance.  Edrington  r.  Rog- 
ers,  15  Tex.   188. 

n.   Instructions. 

Giving  or  Refusing. — Generally  as 
to  the  necessity  for  a  bill  of  excep- 
tions to  action  of  court  in  giving,  re- 
fusing, or  qualifying  instructions,  see 
post,  "Instructions,"  II,  B,  2,  b. 

Failure  to  Again  Read  General 
Charge  When  Giving  Additional  In- 
structions.— Where  a  case  is  submitted 
to  a  jury,  and  two  days  thereafter 
additional  instructions  are  given,  an 
error  assigned   because   the  court   did 
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not  again  read  the  general  charge  when 
giving  the  additional  instruction  will 
be  overruled,  when,  no  bill  of  excep- 
tions was  reserved  to  the  court's  ac- 
tion, and  the  record  does  not  show 
that  the  general  charge  was  not  again 
so  gfiven.  American  Well  Works  v, 
De  Aguayo  (Civ.  App.).  53  S.  W.  350, 
affirmed   in  93  Tex.  724,  no  op. 

Failure  to  Instruct  Jury  Not  to  Con- 
sider Certain  Testimony. — In  order  to 
predicate  error  on  the  couit's  failure 
to  instruct  the  jury  not  to  consider 
certain  testimony,  a  bill  of  exceptions 
must  be  reserved  to  the  ruling.  San 
Antonio  r.  Wildenstein,  49  Tex.  Civ. 
App.  514,  109  S.  W.  231,  affirmed, 
no  op. 

Action  of  Court  in  Charging  Jury 
Verbally.— In  Gulf,  etc.,  R.  Co.  v. 
Holt,  1  App.  Civ.  Cases,  §  835,  it  was 
assigned  as  error  that,  upon  the  trial, 
the  judge  charged  the  jury  verbally. 
There  was,  however,  no  bill  of  excep- 
tions in  the  record  presenting  this  ac- 
tion of  the  court,  and  it  was  therefore, 
held  not  subject  to  revision. 

Statement  of  Court  to  Jury.— A 
statement  by  the  court  to  the  jury,  to 
which  no  bill  of  exceptions  was  re- 
served, can  not  be  considered  on  ap- 
peal. Texas  Telegraph  &  Telephone 
Co.  r.  Seiders,  9  Tex.  Civ.  App.  431, 
29  S.  W.  258. 
o.    Submission  of  Issues. 

A  party  who  desires  to  review  the 
action  of  the  court  in  refusing  to  sub- 
mit a  case  upon  special  issues  should 
except  to  the  ruling  of  the  court  and 
take  a  bill  of  exceptions  thereto.  Gal- 
veston, etc..  R.  Co.  V.  Cody,  92  Tex. 
632.  51  S.  W.  329,  affirming  50  S.  W. 
135.  20  Tex.  Civ.  App.  520. 

The  failure  of  the  court  to  submit 
certain  issues  to  the  jury  can  not  be 
considered  on  review  where  the  record 
fails  to  show  by  bill  of  exceptions  or 
otherwise  that  special  issues  were 
presented  to  the  court  or  called  to  its 
attention.  Kahler  v.  Carruthers,  18 
Tex.  Civ.  App.  216,  45  S.  W.  160. 


An  assignment  of  error  complaining 
of  a  refusal  to  submit  the  case  to  the 
jury  on  special  issues  is  not  review- 
able, where  there  is  no  bill  of  excep- 
tions taken  to  such  action  of  the  court. 
Galveston,  etc.,  R.  Co.  v.  Robinett 
(Civ.  App.),  64  S.  W.  263,  affirmed  in 
93  Tex.  707,  no  op.,  citing  Galveston, 
etc.,  R.  Co.  V,  Cody,  92  Tex.  632,  51 
S.  W.  329,  affirming  50  S.  W.  135,  20 
Tex.  Civ.  App.  520. 

"We  are  of  opinion  that  a  party 
who  desires  to  review  the  action  of 
the  court  in  refusing  a  submission 
upon  special  issues  should  except  to 
the  ruling  of  the  court  and  take  a  bill 
of  exceptions  thereto.  Such  a  request 
is  neither  a  charge  given  nor  a  re- 
quested charge  refused,  and  it  stands 
upon  a  very  different  footing.  •  The 
propriety  of  a  bill  of  exceptions  in 
such  a  case  is  shown  by  the  very 
record  before  us.  We  are  clearly  of 
the  opinion  that  a  request  for  a  sub- 
mission upon  special  issues  should  be 
made  before  the  main  charge  is  given 
to  the  jury.  If  the  proceedings  are  in- 
serted in  the  transcript  in  the  order 
of  time,  then  the  request  in  this  case 
was  made  after  the  charge  was  given 
to  the  jury.  This  was  too  late.  A 
proper  bill  of  exceptions  would  have 
shown  at  what  point  in  the  progress 
of  the  trial  the  request  was  made. 
Being  of  the  opinion  that  the  action 
of  the  court  in  the  particular  we  have 
had  under  consideration  can  not  be 
reviewed  in  the  absence  of  a  bill  of 
exceptions,  the  application  is  again  re- 
fused." Galveston,  etc.,  R.  Co.  v, 
Cody.  92  Tex.  632,  51  S.  W.  329,  af- 
firming 50  S.  W.  135,  20  Tex.  Civ.  App. 
520. 

p.    Failure  of  Court  to  File  Findings 
as  Requested. 

See,  generally,  the  title  FINDINGS 
OF  COURT. 

A  bill  of  exceptions  must  be  taken 
to  the  failure  of  the  trial  court  to  file 
conclusions  of  law  and  fact  as  re- 
quested, in  order  to  entitle  the  matter 
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to  consideration  upon  appeal.  Su- 
preme Commandery  Knights  v.  Rose, 
62  Tex.  321;  Hess  v.  Dean,  66  Tex. 
663,  2  S.  W.  727;  Cleveland  v.  Sims,  69 
Tex.  153,  6  S.  W.  634;  Cotulla  v,  Gog- 
gan  &  Bros.,  77  Tex.  32,  13  S.  W.  742; 
Landa  v,  Heermann,  85  Tex.  1,  19  S. 
W.  885;  Sloan  v,  Thompson,  4  Tex. 
Civ.  App.  419,  23  S.  W.  613;  American, 
etc.,  Ins.  Co.  v.  Green,  16  Tex.  Civ. 
App.  531,  41  S.  W.  74,  affirmed  in  93 
Tex.  531,  no  op.;  Wetz  v,  Wetz,  27 
Tex.  Civ.  App.  597,  66  S.  W.  869; 
Alamo  Fire  Ins.  Co.  v,  Shacklett  (Civ. 
App.),  26  S.  W.  630;  Hopson  v, 
Schoelkopf  (Civ.  App.),  27  S.  W.  283; 
Garza  v.  Western  Mortg.,  etc.,  Co. 
(Civ.  App.),  27  S.  W.  1090;  Maverick 
V,  Burney  (Civ.  App.).  30  S.  W.  566, 
reversed  in  88  Tex.  560. 

Where  there  is  a  full  statement  of 
facts,  the  refusal  of  the  trial  court  to 
file  conclusions  of  law  and  fact,  when 
asked  to  do  so,  is  no  ground  of  re- 
versal, in  the  absence  of  a  bill  of  ex- 
ceptions. Landa  v,  Heermann,  85  Tex. 
1,  19  S.  W.  885,  and  Cotulla  v.  Gog- 
gan,  77  Tex.  32,  13  S.  W.  742,  followed. 
Alamo  Fire  Ins.  Co.  v,  Shacklett  (Civ. 
App.),  26  S.  W.  630. 

Failure  of  judge  trying  case  with- 
out jury  to  file  written  conclusions  of 
law  and  fact,  is  waived,  in  absence  of 
a  bill  of  exceptions,  although  a  motion 
so  to  do  had  been  granted  appellant. 
American,  etc.,  Ins.  Co.  v.  Green,  16 
Tex.  Civ.  App.  531,  41  S.  W.  74,  af- 
firmed in  93  Tex.  531,  no  op. 

Where  it  was  not  disclosed  by  the 
record  or  by  bill  of  exceptions  that  a 
motion  that  the  court  file  conclusions 
of  law  and  fact  was  insisted  on  or 
called  to  the  court's  attention,  the  mat- 
ter would  not  be  considered  on  appeal. 
Sloan  V.  Thompson,  4  Tex.  Civ.  App. 
419,  23   S.  W.  613. 

Where,  on  the  last  day  of  court,  ap- 
pellant's attorney  knew  that  the  trial 
judge  would  not  file  his  conclusions  of 
fact  until  after  adjournment  for  the 
term,  and   did  not  take  a  bill  of  ex- 


ceptions to  such  failure  to  file  them 
during  the  term,  he  is  not  entitled  on 
appeal  to  have  the  judgment  reversed 
because  of  such  failure  to  file  them  in 
due  time.  Bradford  v.  Knowles,  11 
Tex.  Civ.  App.  572,  33  S.  W.  149,  af- 
firmed  in  93  Tex.  700,  no  op. 

q.  Action  of  Court  in  Refusing  to  Re- 
ceive Verdict. 

See,  generally,  the  title  VERDICT. 

The  trial  court's  action  in  refusing- 
to  receive  the  first  verdict  returned 
can  not  be  reviewed  when  not  pre- 
sented by  bill  of  exceptions.  Int.  & 
G.  N.  R.  R.  Co.  V.  Stewart,  57  Tex. 
166. 

r.   Rulings  on'i  Objections  to  Award  of 
Arbitrators. 

Where  a  cause,  pending  in  the  dis- 
trict court,  has  been  referred  to  arbi- 
trators, and  either  party  desires  to  ob- 
ject to  the  award  because  a  day  for  the 
trial  was  not  assigned  by  the  clerk,  or 
because  he  had  no  notice  of  the  time 
and  place  of  trial,  or  that  the  arbi- 
trators were  not  sworn,  he  must  bring- 
his  objections  and  the  facts  to  the 
notice  of  the  court  below,  and  if  his 
objections  be  overruled,  he  must  cause 
the  facts  to  appear  in  a  bill  of  excep- 
tions or  statement  of  facts.  Hall  v^ 
Little,  11  Tex.  404.  See  the  titles 
ARBITRATION  AND  AWARD,  voL 
2,  p.  25;   REFERENCE. 

s.    Rulings  on  Auditor*s  Report 

Complaint  of  the  action  of  the  court 
in  refusing  to  strike  out  an  auditor's 
report  on  motion  should  be  based  on 
a  bill  of  exceptions  reserved  to  such 
ruling.  Moore  v.  Waco  Bldg.  Ass'n^ 
19  Tex.  Civ.  App.  68,  45  S.  W.  974, 
affirmed  in  93  Tex.  692,  no  op. 

t.    Refusal  of  District  Court  to   Dis- 
miss Appeal  from  County  Courts 

Refusal  of  district  court  to  dismiss 
appeal  from  county  court  will  not  be 
considered  where  there  is  no  bill  of 
exceptions  and  nothing  in  statement  of 
facts    to    show    facts    on   which    error 
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<iepended.      Higgs   v.    Garrison     (Civ. 

App.),  27   S.  W.  34,  35. 

iL   Violation  of  Rules  of  Court. 

Under  court  rules  No.  121,  which 
provides  that  the  party  prejudiced  by 
a  violation  of  the  rules  may  reserve  a 
bill  of  exceptions  and  assign  the  same 
as  error,  an  assignment  of  error  based 
upon  an  alleged  violation  of  the  rules 
will  not  be  considered  when  no  excep- 
tion has  been  reserved.  Glenn  v, 
Kimbrough,  70  Tex.  147,  8  S.  W.  81. 
S.  Matters  Reviewable  in  Absence  of 
Bin  of  Exceptions. 

a.  General  Rule  as  to  Matters  Con- 
stituting Record. 

A  bill  of  exceptions  is  not  necessary 
to  show  facts  that  are  properly  mat- 
ters of  record.  Cunningham  v, 
Whcatly.  21  Tex.  184. 

Though  the  case  comes  before  the 
appellate  court  without  a  statement  of 
facts  or  bill  of  exceptions,  still,  if  there 
is  error  assigned  or  apparent  on  the 
face  of  the  record,  or  the  special  ver- 
dict found  by  the  jury  does  not  war- 
rant the  judgment,  it  must  be  re- 
versed.    Frost  V,  Frost,  45  Tex.  324. 

Where  the  ruling  or  other  action  of 
the  court  appears  otherwise  of  record, 
no  bill  of  exceptions  shall  be  neces- 
sary to  reserve  an  exception  thereto. 
Sayles'  Civ.  Stats.,  art.  1364   (1362). 

It  is  expressly  provided  by  rule  53 
of  rules  for  district  and  county  courts 
that  "there  shall  be  no  bills  of  excep- 
tions taken  to  the  judgments  of  the 
court  rendered  upon  those  matters 
which  at  common  law  constitute  the 
record  proper  in  the  case,  as  the  cita- 
tion, petition,  answer,  and  their  sup- 
plements anrf  amendments,  and  mo- 
tion for  new  trial,  or  in  arrest  of  judg- 
ment, and  final  judgment."  Supreme 
Commandery  Knights  v.  Rose,  62 
Tex.  321. 

b.  Instructions. 

Errors  in  Instructions. — ''It  is  well 
settled  by  decisions  prior  to  the  Rev. 
Stat  that  an  erroneous  charge  will 
aot,  in  a  civil  case,  be  sufficient  ground 


for  reversal,  when  no  exception  is 
taken  to  it,  nor  additional  nor  counter 
charges  asked,  unless  it  clearly  ap- 
pears that  the  jury  were  misled  by  the 
charge  given  and  complained  of.  (W.  & 
W.  Con.  Rep.,  §§  413,  626,  710;  Mills  v, 
Ashe,  16  Tex.  295,  304;  Cook  v.  Woot- 
ters,  42  Tex.  294.)"  Wallis  &  Co.  v. 
Eichelberger,  2  App.  Civ,  Cases,  §§  133, 
135. 

Under  the  present  practice,  however, 
no  bill  of  exceptions  need  be  taken  to 
a  charge  of  the  court,  in  order  to 
secure  the  action  of  the  supreme  court 
thereon,  regarding  any  errors  it  may 
contain.  Western  Union  Tel.  Co.  v, 
Edsall,  63  Tex.  668;  Missouri,  etc.,  R. 
Co.  V.  Rabb,  3  App.  Civ.  Cases,  §  37. 

"The  statute  provides  that  the 
charge  is  to  be  filed,  *and  shall  con- 
stitute a  part  of  the  record  of  the 
cause,  and  shall  be  regarded  as  ex- 
cepted to,  and  subject  to  revision  for 
errors  therein,  without  the  necessity  of 
taking  any  bill  of  exceptions  thereto.' 
Rev.  Stat.,  art.  1318."  Western  Union 
Tel.  Co.  r.  Edsall,  63  Tex.  668.  See, 
also,  Atchison,  etc.,  R.  Co.  v.  Click,  5 
Tex.  Civ.  App.  224.  23  S.  W.  833;  Wal- 
lis &  Co.  V,  Eichelberger,  2  App.  Civ. 
Cases,   §§   133,   135. 

Article  1318,  Rev.  Stat.,  does  not  re- 
quire a  bill  of  exceptions  to  be  taken 
to  the  charge,  but  it  is  filed  and  con- 
stitutes a  part  of  the  record,  and  is 
regarded  as  excepted  to,  and  subject 
to  revision  for  errors  therein.  Defend- 
ant had  a  right  to  present  special  in- 
structions on  the  subject,  but  his  fail- 
ure to  present  them  would  not  deprive 
him  of  the  right  to  have  none  but  the 
proper  issue  submitted  to  the  jury. 
Atchison,  etc.,  R.  Co.  v.  Click,  5  Tex. 
Civ.  App.  224,  23  S.  W.  833. 

Giving,  Refusing  or  Qualifying  In- 
structions.— Under  the  present  Rev. 
Stat.,  it  is  expressly  provided  that  the 
ruling  of  the  court  in  the  giving,  re- 
fusing or  qualifying  of  instructions  to 
the  jury  shall  be  regarded  as  excepted 
to  in  all  cases,  without  the  necessity  of 
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taking  any  bill  of  exceptions  thereto. 
Act  1846,  §§  100,  101,  Sayles'  Civ. 
Stats.,  arts.   1363,  1361. 

"The  statute  appears  to  provide  that 
no  bill  of  exceptions  is  required  to 
bring  up  for  review  instructions  that  are 
given  or  refused  and  so  marked  by  the 
judge.  Rev.  Stat.,  art.  1320."  Redus 
V.  Burnett,  59  Tex.  576. 

By  rule  64  of  rules  for  the  district 
and  county  courts,  "the  charges  of  .the 
court  that  are  given,  and  those  asked 
that  are  refused,  when  signed  by  the 
judge  and  filed  by  the  clerk  being 
made  thereby  a  part  of  the  record  by 
statute,  should  not,  in  civil  causes,  be 
made  a  part  of  a  bill  of  exceptions." 
Supreme  Commandery  Knights  v. 
Rose,  62  Tex.  321. 

It  has  sometimes  been  said  that  a 
party  wishing  to  take  advantage  of 
any  error  in  the  charge  of  the  court 
must  except.  But  by  this  it  is  not  in- 
tended that  he  shall  take  a  bill  of  ex- 
ceptions, for  he  may  attain  the  same 
purpose  by  asking  such  instructions  as 
will  place  the  law  of  the  case  in  a 
proper  light  before  the  jury,  which,  if 
refused,  will  have  the  effect  of  a  bill 
of  exceptions.  (Hart.  Dig.,  art.  754.) 
Earle  v,  Thomas,  14  Tex.  583. 

Parties  must  submit  to  the  court,  in 
writing,  whatever  instructions  they  de- 
sire to  be  given;  and  to  their  being 
given  or  refused  no  formal  bill  of  ex- 
ceptions is  necessary.  Jones  v,  Thur- 
mond, 5  Tex.  318. 

"In  our  practice  the  parties  are  re- 
quired to  submit  to  the  court  in  writ- 
ing such  instructions  as  they  may  de- 
sire, which  the  court  will  give  or  re- 
fuse, and  as  to  these  no  formal  bill  of 
exceptions  is  necessary.  (Acts  of 
1846,  p.  390,  sec.  100.)  If  in  the  charge 
of  the  court  there  is  anything  to  which 
either  party  desires  to  except,  it  will 
be  in  time  to  indicate  his  exception  as 
soon  as  the  jury  shall  have  retired; 
and  the  instructions  indicated,  when 
reduced  to  writing  and  signed  by  the 
judge,  may  be  filed  at  any  time  during 


the  term  and  made  a  part  of  the  rec- 
ord. The  whole  term  is  allowed  for 
reducing  to  form  the  statement  of 
facts.  No  reason  is  perceived  why  the 
same  period  may  not  also  be  given  for 
placing  upon  the  record  the  instruc- 
tions of  the  court,  provided  the  excep- 
tions to  them  were  taken  in  time.  It  is 
the  common  practice,  where  exceptions 
were  taken  during  the  trial,  to  reduce 
to  form  and  sign  the  bill  of  exceptions 
afterwards."  Jones  v,  Thurmond,  5 
Tex.  318. 

c.  Where  Judgment  Not  Supported  by 

Pleadings. 

Judgment  not  supported  by  plead- 
ings will  be  reversed  although  jthere 
are  no  statement  of  facts  or  bill  of  ex- 
ceptions. Morris  v.  Montgomery,  Z 
Posey  385. 

Where  there  are  no  pleadings  to  sup- 
port the  judgment,  it  will  be  reversed^ 
although  there  be  no  statement  of  facts, 
cr  bill  of  exceptions,  in  the  record. 
Neill  V.  Newton,  24  Tex.  202. 

d.  Dismissal,  at  Plaintiff's  Instance, 
After  Plea  in  Reconvention  by  De- 
fendant. 

See,  generally,  the  title  DISMISSAL, 
DISCONTINUANCE  AND  NON- 
SUIT, vol.  6,  p.  433. 

Dismissal,  at  instance  of  plaintiff, 
after  plea  in  reconvention  by  defend- 
ant, is  deemed  a  ruling  adverse  to  de- 
fendant, and  bill  of  exceptions  is 
unnecessary.  Cunningham  v.  Wheatly, 
21  Tex.  184. 

e.  Refusal  to  Reform  Judgment 

No  bill  of  exceptions  is  necessary 
where  the  action  of  the  court  in  re- 
fusing to  reform  a  judgment  is  appar- 
ent on  the  record.  Randall  v.  Collins, 
52  Tex.  435. 

f.  Presentment  and  Allowance  of  Bill 

of  Exceptions  after  Expiration  of 
Prescribed  Time. 

A  bill  of  exceptions  is  not  necessary 
to  present  an  objection  that  appel- 
lant's bill  of  exceptions  was  presented 
and  allowed  after  the  time  for  its  pre- 
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sentment   had    expired.     San   Antonio 
&  A.  P.  Ry.  Co.  V.  Holden,  55  S.  W. 
603,   23   Tex.   Civ.  App.   144. 
$.    Subctitutes  for  Bill  of  Exceptions. 

Statement  of  Facts  as  Serving  Pur- 
pose of  BilL — Under  the  liberal  Texas 
practice, .  discarding  mere  matters  of 
form,  the  statement  of  facts  may  be 
made  to  serve  the  purpose  also  of  a 
bill  of  exceptions;  for  the  reason  that 
it  bears  upon  its  face  the  concurrent 
assent  of  the  parties  and  the  court. 
Roundtree  v.   Galveston,  42  Tex.  612. 

That  Action  of  Court  Was  Excepted 
to  and  Same  Entered  of  Record  Not 
a  Substitute  for  Bill.— The  fact  that 
action  of  the  court  below  was  excepted 
to,  and  the  same  was  entered  of 
record,  does  not  supply  necessary  bill 
of  exceptions.  Alamo  Fire  Ins,  Co.  v. 
Lancaster,  7  Tex.  Civ.  App.  677,  678,  28  S. 
W.  126,  aflFrmed  in  93  Tex.  699,  no  op. 

Exceptions  to  an  instruction,  in  or- 
der to  be  considered  on  appeal,  must 
be  taken  at  the  time,  and  a  bill  of  ex- 
ceptions prepared,  tendered  to,  and 
signed  by  the  judge,  after  having  been 
submitted  to  the  opposing  attorney  as 
required  by  statute.  The  mere  state- 
ment of  the  judge,  of  the  facts  in  the 
record,  although  written  by  him  and 
signed  officially,  can  not  be  received  as 
its  substitute.  Owens  v.  Missouri  Pac. 
Ry.  Co.,  67  Tex.  679,  4  S.  W.  593. 

Stenographer's  Transcript  as  Bill  of 
Exceptions.— See  the  title  STENOG- 
RAPHERS. 

A£Bdavit8  in  Appellate  Court  Not 
Admissible  to  Supply  Bill  of  Excep* 
tions. — See,  generally,  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  313. 

Affidavits  in  the  supreme  court  are 
not  admissible  to  supply  either  a  state- 
ment of  facts  or  bill  of  exceptions. 
Live  Oak  County  v.  Heaton,  39  Tex. 
499. 

C.  FORM,  REQUISITES  AND  SUF- 
FICIENCY: 

L  No  Particular  Form  of  Words  Re- 
quired. 

It  is  expressly  provided  by  statute 


that  "no  particular  form  of  words 
shall  be  required  in  a  bill  of  excep- 
tions." Sayles*  Civ.  Stats.,  art.  1361 
(1359). 

3.  Necessity  for  Compliance  with  Stat- 

ute and  Rules  of  Court. 
Bills  of  exception  are  intended  to 
make  that  a  part  of  the  record  which 
otherwise  would  not  be,  and  to  ac- 
complish this  object,  the  material  req- 
uisites of  the  statute  and  of  the  pre- 
scribed rules  of  practice  should  be 
complied  with.  Farrar  v.  Bates  &  Co., 
55  Tex.  193;  Lanier  v.  Ferryman,  59 
Tex.  104,  110. 

8.    Propriety    of    Embodjring    Several 
Exceptions  in  One  Bill. 

In  Stephens  v,  Herron,  99  Tex.  63, 
87  S.  W.  326,  the  supreme  court  held 
that  while  in  regulating  the  manner  in 
which  bills  of  exception  should  be 
made  parts  of  the  record,  the  legisla- 
ture had  in  mind  the  preparation  of  a 
separate  bill  for  each  exception,  yet 
exceptions  would  be  good  though  more 
than  one  be  embodied  in  a  single  bill. 

4.  Contents  and  Sufficiency, 
a.    In  General. 

It  is  the  duty  of  a  party  complain- 
ing of  denial  to  him  of  a  right  upon 
the  trial  to  take  such  bill  of  exceptions 
as  will  show  appellate  court  what  he 
proposed  to  do  and  what  the  judge 
refused  to  permit  him  to  do.  Barker 
V.  Swenson,  66  Tex.  407,  413, 1  S.  W.  117; 
Dunham  v,  Forbes,  25  Tex.  23;  Moss 
V.  Cameron,  66  Tex.  412,  1  S.  W.  177. 

"It  is  for  the  party  claiming  that 
there  was  error,  to  show  it  by  a  bill 
of  exceptions  presenting  the  question 
passed  upon."  Flanagan  v.  Boggess, 
46  Tex.  330. 

Where  bill  of  exceptions  does  not 
indicate  the  point  decided  or  the  ex- 
ception sustained,  it  will  be  disre- 
garded. Stephens  v,  Bowerman,  27 
Tex.  18. 

He  who  complains  of  an  erro- 
neous ruling  of  the  court  must  pre- 
serve such  evidence  of  it  in  the  record 
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as  will  leave  no  doubt  about  tfie  mat- 
ter in  the  appellate  court.  Baily  v. 
Trammell,  27  Tex.  317. 

b.    Rulings  and  Exceptions  Thereto. 

Showing  of  Ruling  Complained  of. 

— A  bill  of  exceptions  must  show  the 
particular  ruling  complained  of.  An- 
derson V.  Anderson,  23  Tex.  639;  Sim- 
onton  V.  Forrester,  35  Tex.  584. 

Necessity  for  Showing  That  Ruling 
Was  Excepted  to. — Error  in  admitting 
a  document  in  evidence  on  trial  will 
not  be  considered  on  appeal,  where  the 
bill  of  exceptions  does  not  show  that 
any  exception  was  taken  to  the  ruling 
admitting  the  evidence.  Foley  v. 
Houston,  etc.,  R.  Co.,  50  Tex.  Civ. 
App.  218,  108  S.  W.  169,  110  S.  W.  96. 

A  bill  of  exceptions  to  the  exclusion 
of  evidence  should  show  that  excep- 
tion was  taken  to  such  exclusion.  Fox 
V.  Brady,  1  Tex.  Civ.  App.  590,  20  S. 
W.  1024. 

Though  evidence  incorporated  in  a 
statement  of  facts  does  not  appear 
therein  to  have  been  excepted  to,  it  is 
sufficient  if  bill  of  exceptions  shows 
that  an  exception  was  reserved.  Heff- 
ron  V.  Pollard,  73  Tex.  96,  98,  11  S. 
W.  165. 

Where  a  bill  of  exceptions  to  an  al- 
leged error  in  the  admission  of  evi- 
dence failed  to  show  that  the  trial 
court  admitted  the  evidence,  or  that 
an  exception  was  reserved,  but  merely 
showed  that  certain  evidence  was  of- 
fered, to  which  an  objection  was  taken, 
and  the  ground  of  the  objection,  the 
alleged  ruling  could  not  be  reviewed. 
Hausmann  v.  Trinity,  etc.,  R.  Co.  (Civ. 
App.),  82  S.  W.  1052,  affirmed  in  98 
Tex.  619,  no  op. 

Generally,  as  to  the  necessity  for  a 
bill  of  exceptions  to  alleged  error  in 
the  admission  or  exclusion  of  evidence 
to  show  that  such  evidence  was  ad- 
mitted or  excluded,  see  post,  "Show- 
ing as  to  Court's  Action,"  II,  C,  4,  c, 
(2),    (f),  aa. 


c  Objections  to  Ruling  or  Action  of 
Court     with     Circumstances    and 
Evidence  Explaining  Same. 
(1)    General   Rule   Stated    and    Con* 
strued. 

Provisions  of  Statute  and  Rules  of 
Court.-r-The  bill  of  exceptions  should 
state  the  objection  to  the  ruling  or  ac- 
tion of  the  court,  with  such  circum- 
stances, or  so  much  of  the  evidence  as 
may  be  necessarj*-  to  explain  it,  and  no 
more,  and  the  whole  as  briefly  as  pos- 
sible. Sayles  Civ.  Stats.,  art.  1361, 
(1359).  Hurd  V.  Texas  Brewing  Co., 
21  Tex.  Civ.  App.  296,  51  S.  W.  883,  57 
S.  W.  573,  affirmed  in  93  Tex.  664, 
no  op.;  Adams  v,  Missouri,  etc.,  R. 
Co.  (Civ.  App.),  70  S.  W.  1006;  Ander- 
son V,  Anderson,  28  Tex.  639. 

When  objections  are  taken  to  the 
ruling  of  the  trial  court  which  did  not 
ordinarily  form  a  part  of  the  record, 
not  only  must  exceptions  be  taken  and 
presented  by  formal  bill  of  exceptions 
or  by  statement  of  facts,  but  all  the 
facts  and  circumstances  pertinent  to 
the  exceptions,  and  necessary  to  en- 
able the  supreme  court  to  determine 
the  questions  decided,  must  also  be  set 
forth  in  the  bill  or  statement  of  facts, 
or  be  identified  and  referred  to 
therein.  Griffin  v.  Chadwick,  44  Tex. 
406. 

"Rule  59  of  the  district  courts  is  as 
follows:  'Bills  of  exceptions  must 
state  enough  of  the  evidence  or  facts 
proved  in  the  case,  to  make  intelligible 
the  ruling  of  the  court  excepted  to,  in 
reference  to  the  issue  made  by  the 
pleadings.'  *  *  *  This  rule  is  not 
of  modern  origin,  but  has  been  en- 
forced almost  from  the  beginning  of 
our  judicial  system.  Burleson  v.  Han- 
cock, 28  Tex.  81,  83;  Jones  v.  Cavasos, 
29  Tex.  428,  432;  Bast  v.  Alford,  22 
Tex.  399;  King  v.  Gray,  17  Tex.  62,  71; 
Styles  V,  Gray,  10  Tex.  503,  507."  Here- 
ford Cattle  Co.  V.  Powell,  13  Tex.  Civ. 
App.  496,  36  S.  W.  1033,  affirmed  in  93 
Tex.  731,  no  op.  See,  also,  Stark  v. 
Ellis,  69  Tex.  543,  7  S.  W.  76. 
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It  seems  that,  in  taking  a  bill  of  ex- 
ceptions to  the  decision  of  a  motion 
which  involves  matters  of  fact,  the 
matters  of  fact  should  be  stated;  or  it 
should  be  stated  that  no  evidence  was 
offered  respecting  the  same,  otherwise 
the  presumption  will  be  that  such  evi- 
dence was  offered,  and  in  the  absence 
thereof  the  decision  can  not  be  re- 
vised. Ponton  V.  Bellows,  13  Tex. 
254. 

The  supreme  court  will  not  reverse 
for  insufficiency  of  evidence,  unless  the 
facts  are  set  out  by  bill  of  exceptions. 
Mann  v.  Thurston,  Dallam  370. 

Showing  of  Error  Prejudicial  to 
Complainant. — It  must  appear  from  the 
bill  of  exceptions  that  error  to  the 
prejudice  of  the  party  complaining  has 
been  done.  Hurd  v,  Texas  Brewing 
Co.,  21  Tex.  Civ.  App.  296,  51  S.  W. 
883,  57  S.  W.  573,  affirmed  in  93  Tex. 
664,  no  op. 

"Every  presumption  is  in  favor  of 
the  action  of  the  court,  and  the  cir- 
cumstances may  have  been  such  as  to 
show  that  the  court's  discretion  was 
properly  exercised  in  the  matter." 
Hurd  V.  Brewing  Co.,  21  Tex.  Civ. 
App.  296,  51  S.  W.  883,  57  S.  W.  573, 
affirmed  in  93  Tex.  664,  no  op. 

It  is  the  duty  of  the  party  complain- 
ing of  the  rulings  of  the  court  below 
to  show  the  particulars  in  which  they 
are  erroneous  to  his  injury.  Pridham 
r.  Weddington,  74  Tex.  354,  12  S.  W. 
49;  Beeman  v.  Jester  Bros.,  62  Tex.  431, 
433:  Moss  V,  Cameron,  66  Tex.  412,  1 
S.  W.  177. 

"In  the  absence  of  a  statement  of 
facts,  in  order  to  show  that  an  error 
has  been  committed  to  the  plaintiff's 
injury,  either  in  the  charge  of  the 
court,  the  refusal  of  instructions  or 
the  rejection  of  evidence,  the  bill  or 
bills  of  exception  must  disclose  facts 
enough  to  show  that  the  supposed  er- 
ror is  not  merely  abstract,  but  one 
which  may  have  operated  to  the  in- 
jury of  the  complaining  party."  Lit- 
ton V.  Thompson,  2  Posey  577. 
7  Tex— 8 


Grounds  of  Objection.— A  bill  of 
exceptions  must  state,  not  only  the 
rulings  of  the  lower  court,  objected  to, 
but  also  and  specifically,  the  grounds 
of  objection  there  taken.  Simonton  v, 
Forrester,  35  Tex.  584;  Dunham  v, 
Forbes,  25  Tex.  23;  Scott  v.  State,  25 
Tex.  Supp.  168;  Gaines  v.  Salmon,  16 
Tex.  311;  Jones  v,  Thurmond,  5  Tex. 
318;  Harlan  v.  Baker,  Dallam  378. 

Strong  equities  may,  however,  in- 
duce court  to  waive  strictly  technical 
compliance  with  this  rule.  Simonton 
V,  Forrester,  35  Tex.  584. 

It  is  presumed  that  bill  of  excep- 
tions gives  objections  and  rulings  as 
they  were.  Oppenheimer  v,  Robinson, 
87  Tex.  174,  27  S.  W.  95. 

Only  Such  Facts  to  Be  Set  Out  as 
Are  Necessary  for  Proper  Understand- 
ing of  Court's  Action. — All  facts  and 
circumstances  pertinent  to  the  excep- 
tions and  necessarj'^  to  enable  the  court 
to  properly  understand  and  determine 
the  questions  decided  below  must  be 
set  forth  in  the  bill  of  exceptions  or 
identified  and  referred  to  therein  so 
as  to  become  part  of  -the  record. 
Griffin  v,   Chadwick,  44  Tex.   406,  408. 

Only  such  facts  are  set  out  in  the 
bill  of  exceptions,  as  are  necessary  for 
the  proper  understanding  of  the  ac- 
tion of  the  court  to  which  the  excep- 
tion is  taken.  Roundtree  v,  Galveston, 
42  Tex.  612. 

(2)    Applications  of  Rule  to  Particu- 
lar Rulings  or  Actions  of  Court. 
1.    Rulings  on  Motions   for   Continu- 
ance. 

Ground  of  Court's  Action. — A  bill 
directed  to  the  action  of  the  trial  court 
in  overruling  a  motion  for  a  continu- 
ance should  fully  state  the  ground  on 
which  the  action  of  the  court  in  over- 
ruling the  motion  was  based.  Texas 
&  P.  Ry.  Co.  V.  Hardin,  62  Tex.  367. 

Statement  of  Material  Facts.— The 
refusal  of  the  court  to  grant  a  continu- 
ance will  not  be  revised  unless  the 
record  contains  a  bill  of  exceptions  in 
which    the    material    facts    are    stated. 
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Parker  v,  McKelvain,  17  Tex.  157,  159. 

Setting  Out  or  Identifjring  Applica- 
tion for  Continuance. — The  action  of 
the  trial  court  in  overruling  a  motion 
for  a  continuance  will  not  be  reviewed 
v.'here  the  bill  of  exceptions  thereto 
does  not  contain  the  motion,  or  in  any 
other  way  sufficiently  identify  it.  Chi- 
cago, etc.,  R.  Co.  V,  Long,  32  Tex.  Civ. 
App.  40,  74  S.  W.  59,  affirmed  in  97 
Tex.  69. 

Where  the  bill  of  exceptions  to  the 
court's  refusal  to  grant  a  continuance 
neither  includes  the  application  nor  in 
any  manner  brings  the  same  before  the 
appellate  court,  an  assignment  of  er- 
ror based  on  the  refusal  is  of  no  avail 
to  appellant.  Ft.  Worth,  etc.,  R.  Co. 
r.  Partin,  33  Tex.  Civ.  App.  173,  76  S. 
W.  236,  affirmed  in  97  Tex.  632,  no  op. 

An  application  for  continuance  need 
not  be  copied  in  the  bill  of  exceptions. 
Wilborn  v,  Elmendorf  (Civ.  App.),  40 
S.  W.  1059. 

Setting  Out  Affidavit  on  Which  Mo- 
tion for  Continuance  Based. — Bill  of 
exceptions  on  appeal  from  order  deny- 
ing motion  for  continuance  based  on 
affidavit,  should  set  out  said  affidavit 
in  full.  Bruckmiller  v.  Wolf,  37  Tex. 
•^42,  343. 

'We  think  there  is  another  very 
cogent  reason  for  requiring  not  only 
a  bill  of  exceptions,  but  also  that  the 
bill  of  exceptions  should  generally  set 
out  in  full  the  affidavit  upon  which  the 
motion  was  founded.  And  that  is  the 
necessity  of  an  identification  of  the 
very  affidavit  upon  which  the  ordev  of 
the  court  was  made.  It  is  well  kno*vn 
to  the  profession  that  on  the  trial  of 
causes  in  the  district  court,  there  is 
necessarily  much  confusion  in  using 
and  keeping  the  numerous  papers  filed 
in  a  cause  in  that  court,  and  it  not  un- 
frequently  happens  that  more  than  one 
affidavit  is  made  at  the  same  term, 
though  but  one  perhaps  has  ever  come 
to  the  knowledge  of  the  court;  and  in 
such  a  case  it  might  be  quite  impos- 
sible to   determine,   without   a  bill   of 


exceptions  as  herein  indicated,  which 
affidavit  was,  and  which  was  not  the 
basis  of  the  ruling  of  the  court.  We 
think  the  rule  as  heretofore  estab- 
lished by  this  court,  too  well  founded  in 
wisdom  and  good  practice,  to  be  dis- 
regarded in  this  case,  and  we  must 
therefore  decline  to  consider  appel- 
lant's first  assig^nment  of  errors,  for  the 
reason  herein  given."  Bruckmiller  v. 
Wolf,  37  Tex.  342. 

It  is  improper  to  incorporate  in  the 
transcript  an  affidavit  for  continuance 
unless  it  be  included  in  a  bill  of  ex- 
ceptions to  the  ruling  of  the  court 
thereon.     Morris  v.  Files,  40  Tex.  375. 

"If  parties  desire  to  have  this  court 
review  the  action  of  the  district  in  re- 
fusing an  application  for  a  continu- 
ance, it  is  their  duty  to  incorporate  the 
ruling  of  the  court  and  their  excep- 
tion taken  at  the  time  into  the  record 
by  a  bill  of  exception.  A  departure 
from  this  well-established  rule  is  for- 
bidden alike  by  principle  and  policy, 
for  when  the  bill  of  exceptions  is  pre- 
sented to  the  judge,  he  has  an  oppor- 
tunity, before  ordering  its  incorpora- 
tion into  the  record  of  the  case,  not 
only  to  see  that  nothing  improper  is 
stated  in  the  bill,  but  he  may  also  have 
all  the  facts  stated,  and,  if  he  desire  it, 
matters  of  explanation  which  induced 
the  ruling  to  which  exception  is  taken. 
The  recitation  in  the  minutes  of  the 
court  on  the  application  for  continu- 
ances does  not  supply  the  place  of  the 
bill  of  exceptions.  It  forms  no  part 
of  the  judgment  of  the  court  in  the 
cause.  It  is  but  the  recital  of  facts 
transpiring  during  the  progress  of  the 
trial,  of  which  no  record  was  required 
to  be  made.  But  even  if  the  recital  in 
the  entry  can  be  made  to  supply  the 
place  of  the  bill  of  exceptions,  which 
we  are  not  called  upon  now  to  de- 
cide, unquestionably  it  would  have  to 
show  the  fact  that  the  ruling  of  the 
court  on  the  application  was  excepted 
to,  which  is  not  done  in  this  case." 
Morris  v.  Files,  40  Tex.  375. 
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Showing  as  to  Whether  Overruled 
Application  for  Continuance  Was 
First,  Second  or  Third. — A  bill  of  ex- 
ceptions to  the  overruling  of  an  ap- 
plication for  the  continuance  should 
show  whether  it  was  the  first  or  sub- 
sequent application.  Arnold  &  Co.  v, 
Hockney  &  Bro.,  51  Tex.  46,  48;  City 
Nat.  Bank  v.  Stout,  61  Tex.  567,  570; 
Watkins  v,  Atwell  (Civ.  App.),  45  S. 
W.   404. 

Showing  as  to  Ground  of  Overruled 
Application  for  Continuance.— The 
action  of  the  court  below  in  overruling 
an  application  for  a  continuance  will 
not  be  reviewed  by  an  appellate  court 
in  the  absence  of  a  bill  of  exceptions 
showing  the  grounds  of  the  applica- 
tion. Strain  v.  Greer  County  (Sup.), 
19  S.  W.  513. 

Showing  as  to  Diligence  in  Issuing 
Subpoena  Where  Continuance  Re- 
fused.— Subpoenas  are  not  copied  into 
the  record  and  on  refusal  of  continu- 
ance bill  of  exception  should  show  due 
diligence  in  issuing  subpcena.  Baker  z'. 
Kellogg,  16  Tex.  117,  118. 

(b)    Rulings  on  Pleadings. 

The  sufficiency  of  oral  pleadings  in 
justice's  court  will  not  be  reviewed  on 
appeal,  unless  such  pleadings,  together 
with  the  objections  interposed,  and 
the  rulings  of  the  court  thereon,  arc 
fully  shown  by  bills  of  exceptions;  and 
the  brief  statement  of  the  pleadings 
required  to  be  noted  in  the  justice's 
docket  will  not  supply  the  place  of 
such  a  bill.  Williams  v,  Deen,  5  Tex. 
Civ.  App.  575,  24  S.  W.  536. 

A  bill  of  exceptions,  on  a  judgment 
rendered  on  an  appeal  from  a  justice, 
showing  that  a  party  "claimed  that  he 
had  pleaded"  a  certain  issue  orally,  is 
not  sufficient  to  establish  the  fact  that 
such  oral  plea  was  made.  Stanger  v, 
Dorsey,  55  S.  W.  129,  22  Tex.  Civ. 
App.  573. 

A  judgment  overruling  defendant's 
plea  of  privilege  will  not  be  revised 
where  the  evidence  on  which  the  rul- 
ing was  based  is  not  preserved  by  bill 


of  exceptions.    Campbell  v,  Cates  (Civ. 
App.),  51  S.  W.  268. 

The  court  below  overruled  plain- 
tiff's exceptions  to  the  defendant's 
plea  to  the  jurisdiction,  and  rendered 
a  judgment  dismissing  plaintiff's  suit. 
Plaintiff's  bill  of  exceptions  recited 
that  by  agreement  of  parties  the  issue 
was  submitted  to  the  judge  without  a 
jury,  and  that  the  judgment  was  ren- 
dered "after  hearing  the  evidence  and 
the  argument  of  counsel."  The  issue 
on  the  plea  to  the  jurisdiction  pre- 
sented questions  of  fact  as  well  as  of 
law,  and  there  was  no  statement  of 
facts,  nor  did  the  bill  of  exceptions 
recapitulate  the  evidence  adduced. 
Held,  that  there  being  no  means 
whereby  this  court  can  be  put  in  pos- 
session of  the  evidence  adduced  upon 
the  issue,  the  judgment  can  not  be  re- 
vised, although,  so  far  as  the  record 
discloses,  there  appears  to  have  been 
no  good  reason  for  sustaining  the 
plea  to  the  jurisdiction.  Chandler  v^ 
Sappington,   36   Tex.   272. 

(c)  Rulings  as  to  Amendments. 
Refusal  of  leave  to  file  a  trial  amend- 
ment will  not  be  deemed  an  abuse  of 
the  court's  discretion  where  the 
grounds  of  the  ruling  and  the  circum- 
stances relating  thereto  are  not  set 
out  in  the  bill  of  exceptions.  Rev. 
Stat.,  arts.  1188,  1361.  Hurd  v,  Texas 
Brewing  Co.,  21  Tex.  Civ.  App.  206, 
51  S.  W.  883,  57  S.  W.  573,  affirmed  in 
93  Tex.  664,  no  op. 

Bill  of  exceptions  to  refusal  to  al- 
low amendment  should  show  amend- 
ment proposed,  and  state  facts  upon 
which  court  acted.  DeWitt  v.  Jones, 
17  Tex.  620.  624. 

(d)  Rulings   on   Objections   to   Trial 
Judge. 

The  statement  of  facts  was  on  mo- 
tion stricken  from  the  record.  An 
exception  was  taken  in  the  court  be- 
low to  the  action  of  the  special  judge 
in  overruling  objections  to  his  trying 
the  cause;  the  ground  of  the  objection 
being  that  he  was  the  attorney  tor  a 
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claim  against  an  insolvent  assignor, 
and  could  not  sit  as  judge  in  a  cause 
involving  the  validity  of  the  assign- 
ment. Held,  that  in  the  absence  of  any 
statement  in  the  bill  of  exceptions 
showing  the  ground  on  which  the  ob- 
jection was  overruled,  it  will  be  pre- 
sumed that  it  was  because  the  alleged 
ground  of  disqualification  did  not  ex- 
ist. King  V.  Pfeiflfer  &  Co.,  62  Tex. 
307. 

(3)  Actions  of  Court  as  to  Acceptance 
of  Jurors,  Allowance  of  Chal- 
lenges, etc. 

A  bill  of  exceptions  complaining  of 
the  acceptance  on  the  jury  of  two  men 
who  had  not  paid  their  poll  tax  for  the 
preceding  year,  which  recited  the  num- 
ber of  persons  in  the  county  who  had 
paid  their  poll  tax  and  the  number 
who  had  proved  their  exemption  from 
the  tax,  but  failed  to  show  how  many 
of  those  persons  were  qualified  jurors, 
whether  the  jurors  complained  of  ac- 
tually owed  a  poll  tax  and  were  not 
exempt,  that  any  peremptory  chal- 
lenges were  directed  to  poll  tax  de- 
linquents, and  that  the  party  com- 
plaining was  in  any  wise  injured  by 
the  acceptance  of  the  jurors,  is  de- 
fective. (Civ.  App.),  San  Antonio  & 
A.  P.  Ry.  Co.  V.  Lester,  84  S.  W.  401, 
reversed,  89  S.  W.  752,  99  Tex.  214. 

It  seems  that  a  bill  of  exception  to 
action  of  the  court  in  allowing  each  of 
several  defendants  six  peremptory 
challenges  should  show  specifically 
that  the  party  excepting  to  such  rul- 
ing was  prejudiced  thereby.  Wag- 
goner V,  Dodson,  96  Tex.  6,  68  S.  W. 
813,  69  S.  W.  993. 
(f)  Rulings  on  Evidence, 
aa.    Showing  as  to  Court's  Action. 

Showing  That  Evidence  Complained 
of  Was  Admitted.— Where  the  bill  of 
exceptions  fails  to  show  that  the  testi- 
mony complained  of  was  introduced  in 
evidence,  the  court  on  appeal  need  not 
search  the  record  to  ascertain  if  the 
testimony  was  in  fact  introduced,  but 
will   disregard   the   assignment   of   er- 


ror. Jamison  v.  Dooley,  79  S.  W.  91, 
34  Tex.  Civ.  App.  428,  affirmed  82  S. 
W.  780,  98  Tex.  206. 

Bills  of  exceptions  to  the  overruling 
of  objections  to  offered  evidence, 
which  do  not  show  that  such  evidence 
was  admitted,  fail  to  show  error. 
Chicago,  R.  I.  &  T.  Ry.  Co.  v, 
Halsell,  80  S.  W.  140,  35  Tex.  Civ. 
App.  126,  judgment  affirmed  83  S.  W. 
15,  98  Tex.  244. 

A  bill  of  exceptions  to  an  alleged 
error  in  the  admission  of  evidence 
which  fails  to  show  that  the  trial  court 
admitted  the  evidence,  is  insufficient. 
Hausmann  v.  Trinity,  etc.,  R.  Co.  (Civ. 
App.),  82  S.  W.  1052,  affirmed  in  99 
Tex.  619,  no  op. 

Bill  of  exceptions  to  refusal  to  sup- 
press deposition  on  ground  that  the 
officer  taking  it  failed  to  write  his 
name  across  the  seal,  should  show  that 
some  part  of  such  deposition  was  read 
in  evidence.  Western  Union  Tel.  Co. 
V,  Hinkle,  3  Tex.  Civ.  App.  518,  22  S. 
W.  1004. 

An  assignment  of  error  to  the  court's 
refusal  to  strike  out  part  of  the  answer 
of  a  witness,  testifying  by  deposition, 
will  not  be  sustained  where  neither  the 
bill  of  exceptions  taken  nor  the  state- 
ment of  facts  shows  that  the  objec- 
tionable deposition  was  read  to  the 
jury.  Bell  v.  Bates,  36  Tex.  Civ. 
App.  233,  81  S.  W.  551. 

Error  in  the  admission  of  evidence 
can  be  shown  on  review  only  by  a  bill 
of  exceptions,  in  which  it  must  be 
made  to  appear  not  only  that  objec- 
tionable evidence  was  offered,  but  that 
a  valid  objection  to  its  admission  was 
timely  interposed,  and  that  the  objec- 
tion was  overruled,  and  the  evidence 
admitted.  Saenz  v.  Mumme  &  Co. 
(Civ.  App.),  8^  S.  W.  59,  citing  Fox 
V,  Brady,  1  Tex.  Civ.  App.  590,  20  S. 
W.  1024. 

As  to  necessity  for  testimony,  stated 
by  the  bill  of  exceptions  to  have  been 
given,  to  be  set  forth  in  the  statement 
of   facts,   in   order   that   objections   to 
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such  testimony  may  be  considered, 
see  post,  "Incorporation  of  Evidence 
Admitted  or  Excluded,"  II,  C,  4,  c,  (2), 
(f).  dd. 

Showing  as  to  Offer  and  Exclusion 
of  Evidence. — Bill  of  exceptions  must 
distinctly  show  that  the  evidence  ex- 
cluded was  offered  at  a  proper  time 
and  that  the  court  refused  to  admit  it. 
Litton  V,  Thompson,  2  Posey  577,  580; 
Anderson  v.  Anderson,  23  Tex.  639. 

Where  a  bill  of  exceptions  does  not 
show  testimony  was  excluded  or  that 
any  objection  was  made  to  its  intro- 
duction nor  that  any  exception  was 
taken  to  its  exclusion,  if  excluded,  an 
assignment  of  error  complaining  of  its 
exclusion  can  not  be  sustained.  Fox 
r.  Brady,  1  Tex.  Civ.  App.  590,  20  S. 
W.  1024. 

When  a  bill  of  exceptions  is  taken 
to  the  exclusion  of  evidence,  the  bill 
of  exceptions  as  well  as  the  brief  of 
counsel,  who  claims  that  the  ruling 
was  erroneous,  should  both  show  the 
objection  made  and  sustained.  John- 
son V.  Crawl,  55  Tex.  571,  citing  White- 
head V,  Foley,  28  Tex.  268;  Hagerty 
V.  Scott,  10  Tex.  525. 

Failure  to  Show  That  Particular 
Person  Was  Offered  as  a  Witness. — 
Error  in  refusing  to  permit  defendant 
to  prove  a  certain  fact  by  a  particular 
witness  is  not  shown  by  a  bill  of  ex- 
ceptions in  which  it  does  not  appear 
that  such  person  was  offered  as  a  wit- 
ness on  that  subject.  Hurst  v,  Mc- 
Mullen  (Civ.  App.),  47  S.  W.  666,  re- 
hearing denied  (Civ.  App.),  48  S.  W. 
744. 

Statement  as  to  Time  of  Motion  to 
Withdraw  Testimony  from  Jury.— 
Bill  of  exceptions  stating  refusal  to 
withdraw  testimony  from  jury  should 
state  when  motion  was  made.  Gulf, 
etc.,  R.  Co.  V.  Rowland  (Civ.  App.),  23 
S.  W.  421,  422. 

bb.  Objections,  and  Grounds  Thereof, 
(aa)    General  Rule. 

It  is  the  established  rule  that  bills 
of  exception,  in  order  to  be  considered 


by  appellate  courts,  must  show  the  ob- 
jection made  to  the  admission  or  ex- 
clusion of  evidence.  Hagerty  v.  Scott, 
10  Tex.  525;  Croft  v.  Rains,  10  Tex. 
520;  Wright  v,  Thompson,  14  Tex.  558; 
Hamilton  v.  Rice,  15  Tex.  382;  Harris 
V,  Leavitt,  16  Tex.  340;  Fulton  v, 
Bayne,  18  Tex.  50;  Butler  v.  Dunagan, 
19  Tex.  559;  Rector  v,  Hudson,  20  Tex. 
234;  Frizzell  v,  Johnson,  30  Tex.  31; 
Whitehead  v,  Foley,  28  Tex.  268; 
Johnson  v,  Newman,  35  Tex.  166; 
Simonton  v.  Forrester,  35  Tex.  584; 
Griffin  v.  Chadwick,  44  Tex.  406; 
Flanagan  v.  Boggess,  46  Tex.  330; 
Norvell  v,  Phillips,  46  Tex.  161;  Rags- 
dale  V,  Robinson,  48  Tex.  379;  Hous- 
ton, etc.,  R.  Co.  V.  Knapp,  51  Tex.  569, 
577;  Young  v.  O'Neal,  54  Tex.  544; 
Johnson  v.  Crawl,  55  Tex.  571;  Un- 
derwood V.  Coolgrove,  59  Tex.  164; 
Lockett  V,  Schurenberg,  60  Tex.  610; 
Brothers  v.  Mundell,  60  Tex.  240;  En- 
dick  V.  Endick,  61  Tex.  559;  Bonart  v, 
Waag,  61  Tex.  33;  Franklin  v.  Tier- 
man,  62  Tex.  92;  Houston,  etc.,  R.  Co. 
V.  Adams,  63  Tex.  200;  G.  H.  &  S.  A.  R. 
Co.  V,  Gage,  63  Tex.  568,  575;  Heffron 
V,  Pollard,  73  Tex.  96,  11  S.  W.  165; 
Torrey  v.  Cameron  &  Co.,  74  Tex. 
187,  190,  1  S.  W.  1088;  Kimmarle  v, 
Houston,  etc.,  R.  Co.,  76  Tex.  686,  12 
S.  W.  698;  Arambula  v.  Sullivan,  80 
Tex.  615,  16  S.  W.  436;  Stephens  v. 
Moth,  81  Tex.  115,  16  S.  W.  731;  Op- 
perheimer  v.  Robinson,  87  Tex.  174, 
27  S.  W.  95;  Waller  v,  Leonard,  89 
Tex.  507,  35  S.  W.  1045.  reversing  34 
S.  W.  789;  Wheeler  v,  Taylor,  etc.,  R. 
Co.,  91  Tex.  356,  43  S.  W.  876,  affirm- 
ing 41  S.  W.  517;  New  York,  etc.. 
Steamship  Co.  v.  Island  City  Boating 
Ass'n,  2  Tex.  Civ.  App.  490,  21  S.  W. 
1007;  Western  Union  Tel.  Co.  v, 
Arwine,  3  Tex.  Civ.  App.  156,  22  S. 
W.  105;  Smith  v.  Powell,  5  Tex.  Civ. 
App.  373,  378,  23  S.  W.  1109;  Alamo 
Fire  Ins.  Co.  v.  Lancaster,  7  Tex.  Civ. 
App.  677,  28  S.  W.  126,  affirmed  in  93 
Tex.  699,  no  op.;  Cabell  v.  Halloway, 
10  Tex.  Civ.   App.  307,  31   S.   W.  201, 
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affirmed  in  93  Tex.  656,  no  op.;  Texas, 
etc.,  Coal  Co.  v.  Lawson,  10  Tex.  Civ. 
App.  491,  31  S.  W.  847;  Kolp  v.  Specht, 
11  Tex.  Civ.  App.  685,  33  S.  W.  714, 
affirmed  in  93  Tex.  665,  no  op.;  Cun- 
ningham V,  Holt,  12  Tex.  Civ.  App. 
150,  33  S.  W.  981,  affirmed  in  93  Tex. 
B58,  no  op.;  Wallace  v,  Byers  Bros., 
14  Tex.  Civ.  App.  674,  38  S.  W.  574, 
iiffirmed  in  93  Tex.  676;  Ingenhuett  v. 
Hunt,  15  Tex.  Civ.  App.  248,  39  S.  W. 
310,  affirmed  in  93  Tex.  710,  no  op.; 
Hendricks  v.  Huffmeyer,  15  Tex.  Civ. 
App.  93,  38  S.  W.  523,  affirmed  in  90 
Tex.  577;  Gulf,  etc.,  R.  Co.  v.  Brown, 
16  Tex.  Civ.  App.  Ill,  40  S.  W.  608 
(see  93  Tex.  684,  no  op.);  Green  v. 
White,  18  Tex.  Civ.  App.  509,  4^  S.  W. 
389,  affirmed  in  93  Tex.  708,  no  op.; 
Grinnan  v.  Rousseaux,  20  Tex.  Civ. 
App.  19,  48  S.  W.  58,  781,  affirmed  in  93 
Tex.  661,  no  op.;  Herndon  v.  De  Car- 
dovo,  22  Tex.  Civ.  App.  202,  54  S.  W. 
401;  Clark  v.  McKnight,  25  Tex.  Civ. 
App.  60,  61  S.  W.  349,  affirmed  in  94 
Tex.  694,  no  op.;  Chicago,  etc.,  R.  Co. 
V.  Long,  26  Tex.  Civ.  App.  601,  65  S. 
W.  882  (see  95  Tex.  681,  uq  op.); 
Caplen  v.  Hawkins,  27  Tex.  Civ.  App. 
608,  66  S.  W.  471,  affirmed  in  95  Tex. 
674,  no  op.;  Lindsey  v.  State,  27  Tex. 
Civ.  App.  540,  66  S.  W.  332;  Metropoli- 
tan Life  Ins.  Co.  v.  Gibbs,  34  Tex.  Civ. 
App.  131.  78  S.  W.  398;  Kesterson  v, 
Bailey,  35  Tex.  Civ.  App.  235,  80  S. 
W.  97,  affirmed  in  98  Tex.  622,  no  op.; 
Jones  V.  Humphreys,  39  Tex.  Civ.  App. 

644,  88  S.  W.  403,  affirmed  in  101  Tex. 

645,  no  op.;  Ft.  Worth,  etc.,  R.  Co.  v, 
James,  39  Tex.  Civ.  App.  408,  87  S.  W. 
730;  St.  Louis,  etc.,  R.  Co.  v,  Boyd, 
40  Tex.  Civ.  App.  93,  88  S.  W.  509,  af- 
firmed in  101  Tex.  655,  no  op.;  Texas, 
etc.,  R.  Co.  V.  Terry,  43  Tex.  Civ.  App. 
591,  97  S.  W.  325;  Jones  v,  Neal,  44 
Tex.  Civ.  App.  412,  98  S.  W.  417,  af- 
firmed in  102  Tex.  582,  no  op.;  Linn  v. 
Waller  (Civ.  App.),  98  S.  W.  430;  Cal- 
houn V,  Quinn  (Civ.  App.),  21  S.  W. 
705;  Gulf,  etc.,  R.  Co.  v.  Rowland  (Civ. 
App.),  23  S.  W.  421;  Davis  v,  Wheeler 
(Civ.    App.),    23    S.    W.    435;    Neal    v. 


Minor  (Civ.  App.),  26  S.  W.  882; 
Sutherland  v,  Mclntire  (Civ.  App.),  28 
S.  W.  578;  Houston,  etc.,  R.  Co.  ^.  Wil- 
liams (Civ.  App.),  31  S.  W.  556;  Minor 
V.  Powers  (Civ.  App.),  38  S.  W.  400; 
Schoch  V,  San  Antonio  (Civ.  App.),  57 
S.  W.  893;  International,  etc.,  R.  Co. 
V.  Jones  (Civ.  App.),  60  S.  W.  978, 
affirmed  in  94  Tex.  705,  no  op.;  South- 
ern, etc.,  R.  Co.  V,  Crump  (Civ.  App.), 
74  S.  W.  335,  affirmed  in  97  Tex.  647, 
no  op.;  Watson  v.  Williamson  (Civ. 
App.),  76  S.  W.  793;  Everett  v.  Kemp 
(Civ.  App.),  80  S.  W.  534;  Texas,  etc.. 
R.  Co.  V.  Birdwell  (Civ.  App.),  86  S. 
W.  1067;  Austin  v.  Forbes  (Civ.  App.), 
86  S.  W.  29,  reversed  in  99  Tex.  234; 
Buckler  v.  Kneezell  (Civ.  App.),  91 
S.  W.  367,  affirmed  in  101  Tex.  630,  no 
op.;  Ramm  v,  Galveston,  etc.,  R.  Co. 
(Civ.  App.),  92  S.  W.  426,  affirmed  in 
101  Tex.  653,  no  op.;  St.  Louis,  etc., 
R.  Co.  V,  Dodson  (Civ.  App.),  97  S. 
W.  523;' San  Antonio  Tract.  Co.  v. 
Lambkin  (Civ.  App.),  99  S.  W.  574; 
Snow  V,  Price,  1  App.  Civ.  Cases,  § 
1343;  Missouri,  etc.,  R.  Co.  v.  Round- 
tree,  2  App.  Civ.  Cases,  §  387. 

An  appellate  court  will  not  under- 
take to  decide  upon  the  validity  of  ob- 
jections to  evidence  where  the  bill 
only  states  that  an  objection  was  made 
and  overruled,  without  giving  the 
ground  of  objection.  Hagerty  v, 
Scott,  10  Tex.  525;  Simonton  v.  For- 
rester, 35  Tex.  584;  Johnson  v.  Crawl, 
55  Tex.  571;  Franklin  v,  Tiernan,  62 
Tex.  92. 

Exceptions  taken  to  the  action  of 
the  trial  court  in  admitting  or  reject- 
ing evidence  must  be  specific,  and 
show  clearly  what  was  excepted  to. 
McAuley  v.  Harris,  71  Tex.  631,  9  S. 
W.  679;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Locker,  78  Tex.  279,  14  S.  W.  611; 
Cheek  v.  Herndon,  82  Tex.  146,  .17  S. 
W.  763. 

In  taking  his  bill  of  exceptions  the 
party  excepting  must,  it  has  been  said, 
"lay  his  finger  on  those  points  which 
arise  either  in  admitting  or  denying 
evidence."    Cheatham  v.  Riddle,  8  Tex. 
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162,  quoting  from  Cow.  &  Hills  notes 
to  Phil.  Ev.  part,  2,  N.  403,  p.  of  notes 
778-9,    3rd    Ed. 

Bills  of  exception  must  show  the 
objection  made  to  the  evidence  ad- 
mitted or  excluded.  .  Every  presump- 
tion is  in  favor  of  the  correctness  of 
the  ruling  of  the  court  below.  New 
York,  etc..  Steamship  Co.  v.  Island 
City  Boating  Ass'n,  2  Tex.  Civ.  App. 
490,  21  S.  W.  1007,  citing  G.  H.  &  S. 
A.  R.  Co.  V.  Gage,  63  Tex.  568. 

"The  bill  of  exceptions  does  not  dis- 
close the  objections  made  to  the  testi- 
mony, and  can  not,  therefore,  be  con- 
sidered. This  rule  was  laid  down  in 
Hagerty  v,  Scott,  10  Tex.  525,  in  1853, 
and  has  never  been  varied.  Franklin 
V.  Tiernan,  62  Tex.  92;  G.  H.  &  S.  A. 
R.  Co.  V.  Gage,  63  Tex.  568;  Arambula 
V.  Sullivan,  80  Tex.  615,  16  S.  W.  436; 
Ingenhuett  v.  Hunt,  15  Tex.  Civ.  App. 
248,  39  S.  W.  310,  affirmed  in  93  Tex. 
710,  no  op."  Gulf,  etc.,  R.  Co.  v,  Pearce, 
43  Tex.  Civ.  App.  387,  95  S.  W.  1133, 
affirmed  in  101  Tex.  639,  no  op. 

The  bill  of  exceptions  controls  the 
assignment  of  errors;  and  only  the 
grounds  of  objection  stated  in  the  bill 
will  be  considered,  though  the  assign- 
ment may  be  upon  other  grounds. 
Kimmarle  v.  Houston,  etc.,  Co.,  76 
Tex.  686,   12  S.  W.  698. 

Where  objection  in  lower  court  to 
evidence  of  witness  appears  affirma- 
tively from  bill  of  exceptions  to  have 
been  based  on  specific  grounds  not  in- 
volving objection  to  witness  giving 
opinion,  that  ground  of  objection  can 
not  be  raised  on  appeal  for  first  time. 
Houston,  etc.,  R.  Co.  v,  Knapp,  51 
Tex.  569,  577. 

The  bill  of  exceptions  not  having  in 
terms  stated  the  ground  of  objection 
made  to  evidence,  though  it  may  be 
inferred  therefrom  that  a  certain  ob- 
jection was  made,  and  the  statement 
of  facts  having  stated  the  objection  as 
something  else,  reversal  may  not  be 
had  on  the  ground  that  the  first  ob- 
jection     was     made.       Kesterson    v. 


Bailey,  80  S.  W.  97,  35  Tex.  Civ.  App. 
235. 

(bb)    Admission  of  Evidence. 

In  General.— "It  is  the  well-estab* 
lished  rule  of  this  court  that,  upon  a 
bill  of  exceptions  to  evidence  ad- 
mitted, this  court  will  consider  only 
such  objections  as  were  presented  in 
the  trial  court  and  as  are  stated  in  the 
bill  of  exceptions.  Houston,  etc.,  R. 
Co.  V,  Adams,  63  Tex.  200;  Rector  v, 
Hudson,  20  Tex.  234;  Hamilton  v. 
Rice,  15  Tex.  382,  385;  Herndon  v. 
Casiano,  7  Tex.  322,  333;  Waller  v. 
Leonard,  89  Tex.  507,  35  S.  W.  1045." 
Wheeler  v.  Tyler,  etc.,  R.  Co.,  91  Tex. 
356,  43  S.  W.  879,  affirming  41  S.  W. 
517.  See  cases  cited  ante,  "General 
Rule,"  II,  C,  4.  c,  (2),  (f),  bb,  (aa). 

"A  bill  of  exceptions  must  point  out 
the  specific  error  in  admitting  testi- 
mony, and  it  must  show  distinctly 
what  the  ^evidence  was  objected  to. 
Houston  V.  Perry,  5  Tex.  462,  468; 
Sadler  v.  Anderson,  17  Tex.  245;  I.  & 
G.  N.  R.  Co.  V.  Leak,  64  Tex.  654." 
Gulf,  etc.,  R.  Co.  V,  Brown,  16  Tex. 
Civ.  App.  93,  40  S.  W.  608,  writ  of  er- 
ror dismissed  (see  93  Tex.,  684,  no  op.). 

When,  by  the  bill  of  exceptions,  it 
is  not  shown  that  the  testimony,  was 
under  no  circumstances,  admissible, 
the  court  will  suppose  that  the  court 
below  would  have  made  the  proper 
ruling,  had  the  objection  been  insisted 
on  to  the  testimony,  so  far  as  it  seems 
objectionable.  Norvell  v,  Phillips,  46 
Tex.   161. 

By  rule  57  of  rules  for  district  and 
county  courts,  it  is  provided  that  "Ex- 
ceptions to  the  admission  of  evidence 
on  the  trial  where  no  reason  is  as- 
sig^ned  for  objecting  to  it,  shall  not  be 
sustained  where  the  evidence  is  ob- 
viously competent  and  admissible  as 
tending  to  prove  any  of  the  facts  put 
in  issue  in  the  pleadings;  and  in  all 
cases  the  court  when  deemed  neces- 
sary may  call  upon  the  party  offering 
the  evidence  to  explain  the  object  of 
its  admission,  and  also  upon  the  party 
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excepting  the  reason  of  his  objections; 
which,  when  done  in  either  or  both 
cases,  may  form  a  part  of  the  bill  of 
exceptions."  Bonart  v,  Waag,  61 
Tex.  33. 

Exceptions  to  the  admission  of  evi- 
dence where  the  ground  of  objection 
is  assigned,  shall  be  considered  in 
reference  to  the  objection  made  to  it, 
and  the  objection  shall  be  stated  in  the 
bill  of  exceptions  to  its  admission  or 
exclusion.  Rule  58  of  Rules  for  the 
District  and  County  Courts.  Willis  & 
Bro.  V.  McNeill,  57  Tex.  465;  Suther- 
land V,  Mclntire  (Civ.  App.),  28  S.  W. 
578;  Stark  z/.  Ellis,  69  Tex.  543,  7  S.  W. 
76;  Cunningham  v.  Holt,  12  Tex.  Civ. 
App.  150,  33  S.  W.  981,  affirmed  in  93 
Tex.  658,  no  op. 

In  a  suit  for  damages  for  injuries 
received  from  a  battery  by  defendant, 
exception  was  taken  to  the  action  of 
the  court  below  in  sustaining  an  ob- 
jection to  the  following  question: 
"For  what  purpose  did  you  strike 
Waag"  (the  plaintiff).  The  bill  of  ex- 
ceptions failed  to  reveal  the  objection 
stated  to  the  question.  Held,  that  the 
bill  of  exceptions  was  not  in  accord- 
ance with  rule  57,  and  the  ruling  below 
would  not  be  revised.  Bonart  z/.  Waag, 
61  Tex.  33. 

"The  bill  of  exception  taken  to  the 
action  of  the  court  in  refusing  to  al- 
low the  appellant  Ben  Bonart  to  an- 
swer the  question  asked  him,  as  to  the 
purpose  that  induced  him  to  strike 
the  appellee,  does  not  show,  as  it 
ought  to  do  (see  district  court  rules, 
No.  57),  what  was  the  objection  of 
appellee  to  the  question."  Bonart  v, 
Waag,  61  Tex.  33. 

When  the  matter  contained  in  .the 
answer  of  a  witness  is  admissible  on 
some  issue  presented  by  the  pleading, 
though  the  manner  of  answering  might 
be  subject  to  objection,  as  where  the 
witness  substitutes  opinion  for  facts, 
the  supreme  court  will  not  for  that 
cause  reverse  the  judgment,  when  the 
bill  of  exceptions  fails  to  indicate  the 


objection  to  either  question  or  an- 
swer. Houston,  etc.,  R.  Co.  v,  Adams, 
63  Tex.  200. 

If  the  ground  of  objection  to  evi- 
dence is  that  it  is  secondary,  it  should 
be  stated  at  the  time  when  the  objec- 
tion is  made,  and  the  bill  of  exceptions 
should  show  that  it  was  so  stated. 
Croft  V.  Rains,  10  Tex.  520. 

Bill  of  exceptions  should  state  ob- 
jections to  documentary  evidence,  and 
party  excepting  must  confine  himself 
thereto.  Herndon  v,  Casiano,  7  Tex. 
322. 

Objections  Not  Urged  Held  to  Be 
Waived. — A  bill  of  exceptions  to  the 
admissibility  of  evidence  operates  as  a 
waiver  of  the  objections  not  urged. 
Ann  Berta  Lodge,  No.  42,  I.  O.  O.  F. 
r.  Leverton,  42  Tex.  18. 

Where  a  bill  of  exception  to  the  ad- 
mission of  a  deposition  over  objec- 
tions for  want  of  notice  of  the  interrog- 
atories is  so  qualified  as  to  indicate 
that  notice  may  have  been  waived,  the 
bill  of  exceptions  should  negative  the 
fact  of  such  waiver,  to  make  the  point 
available  on  appeal.  Texas,  etc.,  R. 
Co.  V.  Murti.shaw,  34  Tex.  Civ.  App. 
447,  78  S.  W.  953. 

Failure  to  State  Grounds  Not  a  Rea- 
son for  Striking  Out  Bill.— The  failure 
to  state  in  the  bill  the  grounds  of  ob- 
jection to  the  admission  of  evidence  is 
not  a  reason  for  striking  out  the  bill 
itself.  Heffron  v.  Pollard,  73  Tex.  96, 
11  S.  W.  165. 

Showing  as  to  Actual  Existence  of 
Facts  on  Which  Objection  Predicated. 
— Bills  of  exception  on  their  faces,  or 
in  connection  with  the  pleadings  and 
statement  of  facts,  should  clearly 
show  that  evidence  objected  to  was 
not  admissible.  Willis  r.  Donac,  61 
Tex.  588. 

It  is  necessary  for  a  bill  of  excep- 
tions to  the  admission  of  evidence  to 
show  that  the  facts  on  which  the  ob- 
jection to  the  evidence  is  predicated 
actually  existed,  as  that  the  party 
objecting  to  a  deposition  for  want  of 
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notice  of  the  interrogatories  had  no 
such  notice.  Ward  v,  Cameron,  97 
Tex.  466,  80  S.  W.  69,  affirming  76  S. 
W.  240. 

Bill  of  exceptions  to  action  of  the 
trial  court  in  overruling  motion  to 
suppress  depositions,  must  show  that 
grounds  of  motion  were  true  in  fact. 
Fact  that  motion  was  overruled  be- 
cause presented  late  does  not  show 
that  the  court  admitted  grounds  of 
motion  to  be  true.  Terrell  v,  Mc- 
Cown,  91  Tex.  231,  241,  43  S.  W.  2. 

A  bill  of  exception,  reserved  to  the 
trial  court's  action  in  overruling  a  mo- 
tion to  quash  a  deposition  on  the 
ground  that  the  certificate  of  the  dep- 
osition officer  did  not  comply  with 
the  law,  not  containing  the  certificate 
nor  stating  its  contents,  the  ruling  can 
not  be  reviewed.  Gulf,  etc.,  R.  Co.  v, 
Sauter,  46  Tex.  Civ.  App.  309,  103  S. 
W.  201,  affirmed  in  102  Tex.  584,  no  op. 

Bill  of  exceptions  to  admission  of 
deed  without  proof  and  three  days*  no- 
tice, must  show  that  the  deed  had  not 
been  filed  for  three  days.  Henry  v, 
Whitaker,  82  Tex.  5,  17  S.  W.  509. 

"An  affidavit  was  made  by  the  at- 
torney of  the  plaintiffs  that  the  deed 
*is  not  in  the  possession  of  the  plain- 
tiffs, and  they  do  not  know  where  it 
is  and  can  not  procure  the  same.*  This 
was  sufficient  to  show  that  it  was  not 
in  the  power  of  the  plaintiffs  to  pro- 
duce the  deed,  and  there  is  nothing 
suggested  by  the  form  of  the  affidavit, 
or  otherwise,  to  indicate  that  the  de- 
fendant was  prejudiced  by  the  failure 
of  one  of  the  plaintiffs  to  make  an 
affidavit  of  the  same  facts.  It  is  not 
shown  by  the  bill  of  exceptions  nor 
by  any  other  part  of  the  record  that 
the  copies  of  the  deed  admitted  in  evi- 
dence had  not  been  on  file  among  the 
papers  of  the  cause  for  three  days  be- 
fore the  trial.  If  such  was  not  the 
fact  it  should  have  been  so  stated  in 
the  bill  of  exceptions  in  addition  to 
the  objection  made  upon  that  ground." 
Henry  r.  Whitaker,  82  Tex.  5,  17  S. 
W.  509. 


Objections  Held  Insufficient. — ^The 
admission  of  testimony  objected  to  will 
not  be  reviewed  on  appeal,  where  the 
bill  of  exceptions  merely  recited  that 
the  evidence  was  objected  to,  but  did 
not  specify  the  objection.  Buckler  v, 
Kneezell  (Civ.  App.),  91  S.  W.  367, 
affirmed  in  101  Tex.  630,  no  op. 

An  objection  to  the  testimony  of  a 
witness  merely  on  the  ground  of  in- 
competency is  insufficient.  Wright  v, 
Thompson,  14  Tex.  558. 

Defendants  to  impeach  plaintiff 
read  certain  answers  from  depositions 
as  admissions  made  by  him.  Plaintiff, 
to  rebut  the  impeachment,  read  the 
remainder  of  the  depositions.  Held, 
that  where  a  bill  of  exceptions  re- 
served to  the  overruling  of  defendant's 
objection  did  not  point  out  the  par- 
ticular answers  objected  to,  but 
sweepingly  included  the  statements 
constituting  the  remainder  of  the  dep- 
ositions, the  objection  could  not  be 
considered  on  appeal.  Wright  v,  Solo- 
mon  (Civ.  App.),  46  S.  W.  58. 

A  bill  of  exceptions  to  the  admission 
in  evidence  of  a  judgment,  showing 
merely  that  appellants  introduced  evi- 
dence "tending  to  establish"  that,  at 
the  institution  of  the  suit  culminating 
in  the  judgment,  the  defendant  therein 
was  dead,  does  not  raise  the  question 
of  the  validity  of  the  judgment.  Led- 
better  v.  Higbee,  13  Tex.  Civ.  App. 
267,  35  S.  W.  801. 

A  recital  in  a  bill  that  objection  to 
the  introduction  of  a  deposition  in  evi- 
dence was  made  because  "neither  the 
caption  nor  certificate  disclose  in  what 
case  it  was  taken,"  and  that  "written 
notice  of  the  objection  was  served  on 
the  adverse  counsel  before  trial,"  suffi- 
ciently shows  the  nature  of  the  ob- 
jection made,  and  the  service  of  writ- 
ten notice  thereof  on  the  adverse  coun- 
sel before  trial.  Southern  Pac.  R.  Co. 
V,  Royal  (Civ.  App.),  23  S.  W.  316. 

Where  the  bill  of  exceptions  to  the 
introduction  of  several  amended  classi- 
fications and  appraisements  of  certain 
public  lands  in  evidence  failed  to  set 
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out  the  land  commissioner's  certificate, 
stating  that  one  of  the  two  pieces  of 
such  land  "was  classified  and  ap- 
praised at  two  dollars  per  acre,  and 
has  never  been  changed,"  and  that  the 
other  "has  never  been  classified  nor 
appraised,"  which  was  the  ground  of 
the  objection  to  the  admission  of  such 
evidence,  the  question  was  not  before 
the  court  on  the  record.  Clark  v,  Mc- 
Knight,  25  Tex.  Civ.  App.  60,  61  S.  W. 
349,  affirmed  in  94  Tex.  694,  no  op. 

When  Qeneral  Objection  Sufficient. 
— To  the  general  rule  that  the  ground 
of  objection  must  be  stated,  there  may 
be  exceptions,  depending  on  the  char- 
acter of  the  proposed  evidence.  It 
may  be  so  manifestly  incompetent  to 
prove  the  proposed  fact,  or  its  inad- 
missibility may  be  so  apparent,  that  it 
will  be  sufficient  to  object  generally  to 
its  admission.  Cheatham  v.  Riddle,  8 
Tex.  162. 

Objection  Construed. — Where  a  bill 
of  exceptions  recites  that  a  deed  was 
admitted  in  evidence  over  the  objec- 
tion that  it  did  not  appear  therefrom 
that  the  deed  had  been  acknowledged 
as  required  by  law  in  that  the  officer 
certifying  the  same  failed  to  state  in 
his  certificate  that  the  grantor  ac- 
knowledged that  he  executed  the  deed 
for  the  purposes  and  considerations 
therein  expressed,  the  objection  will  be 
held  to  include  an  objection  that  it 
failed  to  show  that  he  had  acknowl- 
edged it  at  all.  Stephens  v.  Motl,  81 
Tex.  115,  16  S.  W.  731. 

(cc)    Exclusion  of  Evidence. 

In  General. — "It  is  a  rule  well  set- 
^  tied  in  this  state  that  a  bill  of  excep- 
tions to  the  exclusion  of  evidence 
must  disclose  the  ground  upon  which 
it  was  excluded."  International,  etc., 
R.  Co.  V.  Jones  (Civ.  App.),  60  S.  W. 
978,  affirmed  in  94  Tex.  705,  no  op. 
And  see  cases  cited  ante,  "General 
Rule."  II,  C,  4,  c,  (2),  (f),  bb,  (aa). 

Where  the  bill  of  exceptions  taken 
to  the  exclusion  of  evidence  fails  to 
specify  the  objection  sustained  by  the 


court,  an  assignment  of  error  to  the 
court's  action  will  not  be  considered. 
Texas,  etc..  Coal  Co.  v.  Lawson,  10 
Tex.  Civ.  App.  491,  31  S.  W.  847;  Ca- 
bell V,  Holloway,  10  Tex.  Civ.  App. 
307,  31  S.  W.  201,  affirmed  in  93  Tex. 
656,  no  op.;  Ft.  Worth,  etc.,  R.  Co.  v. 
James,  39  Tex.  Civ.  App.  408,  87  S. 
W.  730. 

Where  the  exclusion  of  testimony  is 
claimed  to  be  erroneous,  the  party  in- 
jured should  show,  by  bill  of  excep- 
tions, what  objections  were  made  to 
the  testimony,  and  why  it  was  ex- 
cluded. Flanagan  v,  Boggess,  46  Tex. 
330. 

Where  the  ground  upon  which  testi- 
mony was  excluded  by  the  court  be- 
low is  not  shown  in  the  bill  of  excep- 
tions, the  appellate  court  does  not  feel 
called  upon  to  review  the  ruling  of 
the  court  below  in  excluding  the  evi- 
dence, unless  injustice  has  manifestly 
been  done.  Whitehead  v,  Foley,  28 
Tex.  268. 

A  bill  of  exceptions  to  the  exclusion 
of  certain  evidence,  which  fails  to 
show  what  objections  were  interposed 
thereto,  and  sustained  by  the  court 
was  insufficient  to  authorize  a  review 
of  the  ruling  on  appeal.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V,  Dodson  (Civ.  App.), 
97  S.  W.  523. 

The  supreme  court  will  not  resort 
to  conjecture  to  determine  the  grounds 
on  which  an  appellee  objected  to  the 
introduction  of  evidence,  the  exclusion 
of  which  was  assigned  as  error.  If 
the  objection  was  a  general  one,  the 
bill  of  exceptions  should  still  show  the 
grounds  on  which  the  judge  below 
based  his  ruling.  Franklin  v,  Tiernan, 
62  Tex.  92. 

A  party  complaining  of  rejection  of 
testimony  must  show  ground  of  re- 
jection and  if  the  record  be  silent  pre- 
sumption is  in  favor  of  the  court's  rul- 
ing. Texas,  etc.,  R.  Co.  v.  De  Milley, 
60  Tex.  194. 

When  the  bill  of  exceptions  does  not 
show  the  objection  on  which  testimony 
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was  excluded,  the  court  must  presume 
that  it  was  a  valid  one.  Neal  v.  Minor 
(Civ.  App.),  26  S.  W.  882. 

A  bill  to  the  exclusion  of  a  deposi- 
tion should  show  that  it  was  not  ob- 
jected to  on  the  ground  that  it  was  in- 
formally taken  and  returned.  Harris 
V.  Leavitt,  16  Tex.  340.     " 

Where  bills  of  exception  to  the  ex- 
clusion of  evidence  merely  stated  that 
plaintiff  objected  to  the  testimony, 
such  bills  were  insufficient  to  authorize 
a  review  of  the  rulings.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v,  Jarrell,  86  S. 
W.  632,  88  Tex.  Civ.  App.  425. 

A  bill  of  exception  certifying  "that 
on  the  trial  defendants,  to  maintain  the 
issues  on  their  part,  offered  in  evi- 
dence certified  copies  of  the  entries  on 
the  execution  docket  of  the  district 
court  of  T.  county  in  a  certain  cause 
specified,  among  which  entries  was  the 
sheriffs  return  (see  transcript,  pages 
22  and  25),**  was  incomplete  in  itself, 
and  insufficient  to  point  out  the  objec- 
tion relied  on.  Veatch  v.  Gray,  91  S. 
W.  324,  41  Tex.  Civ.  App.  145. 

*'The  bills  of  exception  taken  to  the 
exclusion  of  evidence  do  not  state  the 
objections  which  were  urged  to  the 
evidence,  nor  the  grounds  on  which  it 
was  excluded.  In  such  case,  and  es- 
pecially so  when  there  is  no  statement 
of  facts,  rulings  of  a  court  in  exclud- 
ing evidence  will  not  be  considered. 
Thompson  v.  Callison,  27  Tex.  438; 
Lockett  V,  Schurenberg,  60  Tex.  610; 
Whitehead  v.  Foley,  28  Tex.  268.  The 
same  matters  may  have  been  proved 
by  other  evidence  introduced  in  the 
case,  so  far  as  we  can  know  from  the 
record,  and  if  so,  no  injury  may  have 
resulted  from  the  ruling  of  the  court 
even  if  erroneous.*'  Endick  v,  En- 
tiick,  61  Tex.  559. 

A  bill  of  exceptions  to  the  exclusion 
of  testimony  will  be  taken  as  stating 
the  very  objection  made  to  the  ques- 
tion. Where  the  only  statement  of  the 
objection  contained  in  the  bill  is  in  the 
words  "To  which  plaintiff  objects"  it 


will  be  considered  that  the  objection 
was  general  and  should  be  sustained 
only  in  case  the  question  was  not  cal- 
culated to  elicit  competent  and  ma- 
terial testimony.  The  appellate  court 
will  not  assume  that  specific  objec- 
tions were  made  and  refuse  to  con- 
sider the  bill  because  they  do  not  ap- 
pear in  it.  Waller  v.  Leonard,  89  Tex. 
507,  35  S.  W.  1045,  reversing  34  S.  W. 
789. 

See,  however,  Kingsbury  v,  Waco 
State  Bank,  30  Tex.  Civ.  App.  387,  70 
S.  W.  551,  holding  that  error  in  ex- 
clusion of  evidence  may  be  considered, 
though  the  bill  of  exceptions  does  not 
show  that  any  special  ground  of  ob- 
jection was  assigned. 

"We  are  urged  to  disregard  appel- 
lants* bills  of  exception  to  the  ex- 
clusion of  the  evidence  discussed  in  the 
foregoing  assignments,  because  the 
bill  does  not  show  what  objection  was 
made  in  the  lower  court,  and  that  we 
can  not  revise  the  ruling  of  that  court 
without  knowing  precisely  what  it  was. 
There  are  some  authorities  which  seem 
to  sustain  this  contention,  but  under 
the  rule  now  adopted  by  our  supreme 
court  the  bills  are  entitled  to  be  con- 
sidered. Waller  v,  Leonard,  89  Tex. 
507,  35  S.  W.  1045.**  Kingsbury  v. 
Waco  State  Bank,  30  Tex.  Civ.  App. 
387,  70  S.  W.  551. 

Facts  Showing  Error  in  Rejection  of 
Deposition  Taken  in  Another  Trial. — 
Bill  of  exceptions  to  refusal  to  admit 
deposition  of  witness  taken  in  another 
trial  must  show  that  witness  is  dead 
or  beyond  jurisdiction.  Sadler  v,  An- 
derson, 17  Tex.  245,  255. 

CO.  Showing  as  to  Materiality  of  Evi- 
dence. 
In  General. — Where  error  is  assigned 
as  to  the  admission  or  exclusion  of 
evidence,  the  appellate  court  should  be 
furnished  with  a  full  statement  of  the 
facts  proven  on  the  trial,  or  at  least 
the  bill  of  exceptions  should  show 
with  certainty  the  materiality  of  the 
evidence  when  considered   in   connec- 
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Hon  with  all  that  has  been  proved 
upon  the  trial.  Bupp  v,  O'Con- 
nor &  Co.,  1  Tex.  Civ.  App.  328, 
21  S.  W.  619,  citing  Lockett  v,  Schuren- 
berg,  60  Tex.  610.  See,  also,  G.  H.  & 
S.  A.  R.  Co.  V.  Stovall,  3  App.  Civ. 
Cases,  §§  251,  255;  Rose  v,  San  An- 
tonio, etc.,  R.  Co.,  31  Tex.  49;  Vance 
V,  Saathoff,  2  Posey  658. 

Bills  of  exceptions  to  exclusion  of 
testimony  should  state  facts  enough 
to  show  relevancy  and  materiality  of 
evidence.  King  v.  Gray,  17  Tex.  62, 
70;  Tarlton  v.  Daily,  55  Tex.  92,  96;  G., 
H.  &  S.  A.  R.  Co.  V,  Stovall,  3  App. 
Civ.  Cases,  §  251. 

"In  order  to  enable  this  court  to  re- 
vise the  decision  of  the  court  below, 
in  excluding  testimony,  the  relevancy 
of  the  evidence  excluded  should  be 
made  to  appear  either  by  the  bill  of 
exceptions  or  some  part  of  the  record, 
that  it  was  relevant  to  the  issue.*' 
Bryant  v.  Kelton,  1  Tex.  434. 

A  bill  of  exceptions  to  the  exclusion 

of    testimony    should    show    that     the 

testimony    would    have    benefited     the 

\  party  excepting.     McKay  v,   Overton, 

65   Tex.   82. 

When  the  record  shows  no  state- 
ment of  facts  from  which  the  materi- 
ality of  excluded  testimony  can  be  de- 
termined, and  the  bill  of  exceptions 
based  on  such  exclusion  fails  to  state 
enough  of  the  facts  established  in  the 
case  to  make  intelligible  the  ruling  of 
the  court  in  reference  to  the  issue 
made  by  the  pleadings,  the  exception 
will  be  disregarded  on  appeal.  Stark 
V.  Ellis,  69  Tex.  543,  7  S.  W.  76. 

Where  a  bill  of  exceptions  shows 
that  objections  to  the  competency  of  a 
witness  were  overruled,  the  record 
should  also  show  that  he  swore  to 
something  material,  or  the  point  will 
not  be  reviewed.  Stone  v.  Darnell,  25 
Tex.   Supp.   430. 

Where  there  was  an  exception  to 
excluding  the  deposition  of  a  certain 
witness,  the  bill  of  exceptions  must 
show  the  materiality  of  the  evidence. 


Pas.  Dig.,  art.  217,  note  280;  Morris  v. 
Runnells,  12  Tex.  175;  Harris  v. 
Leavitt,  16  Tex.  340;  King  v.  Gray,  17 
Tex.  62;  Rose  v,  San  Antonio,  etc.,  R. 
Co.,  31  Tex.  49. 

A  bill  of  exceptions  to  the  suppres- 
sion of  a  second  deposition  of  a  wit- 
ness on  the  same  interrog^atories  was 
based  on  a  conflict  between  it  and  the 
first  deposition.  Held,  that  where  it 
failed  to  point  out  the  conflict,  or 
show  that  the  second  deposition  was 
material,  it  was  insufficient.  White  v^ 
Houston  &  T.  C.  R.  Co.  (Civ.  App.)^ 
46  S.  W.  382. 

Where  a  bill  of  exceptions  to  the  ex- 
clusion of  plaintiff's  deposition  as 
taken  and  filed  by  defendant  merely 
stated  the  fact  of  such  exclusion  and 
the  reasons  therefor, — an  error  in  ad- 
dressing the  commission  in  the  full 
terms  of  the  statute, — and  it  appeared 
that  plaintiffs  testified  in  the  case  by 
depositions  taken  in  their  own  behalf 
with  cross-interrogatories  by  defend- 
ant, and  there  was  nothing  to  show 
that  the  plaintiffs  refused  to  answer 
defendant's  interrogatories,  or  ta 
what  they  related,  the  bill  was  not 
sufficient  to  show  there  was  material 
error  in  suppressing  the  deposition. 
Caplen  v,  Hawkins,  27  Tex.  Civ.  App. 
608,  66  S.  W.  471,  affirmed  in  95  Tex, 
674,    no    op. 

Where  an  action  was  brought  for  di- 
vorce on  the  ground  of  cruel  treat- 
ment, and  error  was  assigned  upon  the 
refusal  of  the  trial  court  to  admit  in 
evidence  a  writing  of  the  husband 
made  about  a  year  before  the  trial, 
the  appellate  court  will  overrule  the 
assignment  where  the  bill  of  excep- 
tions does  not  show  that  its  slanderous 
parts  had  reference  to  the  wife,  and 
the  only  name  mentioned  in  it  is  of 
another  than  hers.  Luhn  v,  Luhn  (Civ. 
App.),  93  S.  W.  525. 

A  bill  of  exceptions  is  sufficient, 
without  a  statement  of  facts,  when  it 
discloses  facts  enough  to  show  that 
the    court    excluded    competent    testi- 
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TOony,  the  relevancy  and  materiality 
of  which  appear  from  the  pleadings. 
Salinas  v.  Wright,  11  Tex.  572;  Sublett 
V.  Kerr,  12  Tex.  367;  Fox  v,  Sturm,  21 
Tex.  406;  Tarlton  v.  Daily,  55  Tex.  92; 
Craxton  v.  Ryan,  3  Willson,  Civ.  Cas. 
Ct  App.  §  367. 

dd.    Incorporation    of    Evidence    Ad- 
mitted or  Excluded. 
<aa)   In  GeneraL 

To  obtain  a  review  of  a  ruling  ad- 
mitting or  excluding  evidence,  the  evi- 
dence admitted  or  excluded  must  be 
embodied  in  a  bill  of  exceptions.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Day  (Civ.  App.), 
^  S.  W.  772. 

Bill  of  exceptions  should  set  out  evi- 
dence offered  and  rejected.     Styles  v. 
Cray,  10  Tex.  503,  507. 
<bb)   Evidence  Admitted. 

In  General. — Bill  of  exceptions  to 
admission  of  evidence  should  set  out 
evidence  objected  to.  Williams  v. 
Decn,  5  Tex.  Civ.  App.  575,  24  S.  W. 

A  bill  of  exceptions  to  evidence  ad- 
mitted should  contain  the  evidence  ob- 
jected to,  and  not  refer  therefor  to  the 
testimony  of  the  witness,  as  preserved 
in  the  statement  of  facts.  Gulf,  etc., 
R.  Co.  V.  Brown,  16  Tex.  Civ.  App.  93, 
40  S.  W.  608,  writ  of  error  dismissed 
<sec  93  Tex.  684,  no  op.). 

Where,  in  an  assignment  of  error,  it 
is  claimed  that  evidence  was  improp- 
erly received,  the  evidence  complained 
of  must  be  set  out  in  the  bill  of  ex- 
ceptions. Gulf,  etc.,  R.  Co.  V.  Day 
(Civ.  App.),  22  S.  W.  772,  affirmed  in 
^3  Tex.  661.  no  op.;  West  End,  etc., 
Co.  V,  Galveston  City  Co.  (Civ.  App.). 
55  S.  W.  752. 

The  court  of  civil  appeals  is  not  re- 
<]uired  to  look  to  the  evidence  con- 
tained in  the  statement  of  facts  in  aid 
of  a  bill  of  exceptions.  St.  Louis,  etc., 
R.  Co.  V.  Demsey,  40  Tex.  Civ.  App. 
398,  89  S.  W.  786. 

Where  the  bill  of  exceptions  does 
not  show  the  testimony  objected  to, 
the  appellate  court  need  not  look  to 


the  records  therefor,  but  may  disre- 
gard the  assignment  of  error.  Fields 
V,  Haley  (Civ.  App.),  52  S.  W.  115. 

"In  the  absence  of  a  bill  of  excep- 
tion distinctly  stating  what  testimony 
was  objected  to,  we  can  not  revise  the 
action  of  the  court  below  in  admitting 
the  evidence."  I.  &  G.  N.  R.  Co.  v. 
Leak,   64  Tex.  654. 

Questions  and  An9wers  Where  Ob- 
jection Overruled.— A  bill  of  excep- 
tions taken  to  the  admission  of  evi- 
dence is  defective  where  it  fails  to 
show  what  the  answer  of  the  witness 
to  the  question  objected  to  was.  Gip- 
son  V.  Morris,  83  S.  W.  226,  36  Tex. 
Civ.   App.   593. 

A  cause  will  not  be  reversed  on  ac- 
count of  the  admission  in  evidence  of 
answers  to  interrogatories,  when  the 
question  and  answer  are  not  set  forth 
in  the  bill  of  exceptions,  and  when  the 
statement  of  facts  is  so  made  up  as  to 
convey  no  information  regarding  the 
real  character  of  such  question  and 
answer.  Still  v.  Focke,  66  Tex.  715,  2 
S.  W.  59. 

''Complaint  is  made  in  the  ninth  as- 
signment that  the  court  should  have 
excluded  th^  answer  of  the  witness  • 
Hicks  to  the  third  cross-interrogatory, 
on  the  ground  that  the  answer  in  argu- 
mentative. The  bill  of  exceptions  does 
not  set  out  the  interrogatory,  and  we 
are  hence  unable  to  say  that  the  an- 
swer was  not  properly  responsive  to  the 
question."  Wallace  v.  Byers  Bros.,  14 
Tex.  Civ.  App.  574,  38  S.  W.  228,  af- 
firmed in  93  Tex.  676. 

A  bill  of  exceptions  taken  to  the  ad- 
mission of  certain  testimony,  merely 
reciting  that  the  questions  objected 
to  elicited  the  replies  of  the  wit- 
ness embodied  in  the  bill  of  excep- 
tions, but  failing  to  set  out  the  ques- 
tions, was  insufficient.  Galveston,  etc., 
R.  Co.  V,  Paschall,  41  Tex.  Civ.  App. 
357,  92  S.  W.  446. 

Assignments  of  error  relating  to  the 
admission  of  certain  testimony  based 
on  a  bill  of  exceptions,  which  fails  to 
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state  what  the  answers  to  the  ques- 
tions objected  to  were,  will  not  be  con- 
sidered. Mullen  V.  Galveston,  etc.,  R. 
Co.  (Civ.  App.),  92  S.  W.  1000,  af- 
firmed in  101  Tex.  650,  no  dp. 

Where  the  answer  of  a  \^4tness  has 
been  objected  to  on  the  ground  that 
it  was  not  responsive  to  the  question 
propounded,  and  the  record  states 
neither  the  language  nor  the  substance 
of  the  question,  it  will  be  assumed  that 
the  trial  court,  in  overruling  the  ob« 
jection,  considered  that  the  interroga- 
tory did  call  for  the  answer  given,  and 
the  court's  ruling  in  that  particular  will 
not  be  revised,  in  the  absence  of  a 
knowledge  of  what  the  interrogatory 
was.  Missouri  Pac.  R.  Co.  v.  Jarrard, 
C5  Tex.  660. 

When  neither  the  bill  of  exceptions 
nor  the  statement  of  facts  show  what 
answer  was  given  to  a  question  claimed 
to  have  been  improperly  asked,  the 
point  will  not  be  considered  on  appeal. 
Haney  v.  Clark,  65  Tex.  93. 

A  ruling  on  an  objection  to  a  ques- 
tion will  not  be  reviewed  on  appeal, 
where  the  answer  does  not  appear  in 
the  bill  of  exceptions.  Selkirk  v,  Wat- 
kins  (Civ.  App.),  105  S.  W.  1161. 

Where  the  testimony  of  witnesses  is 
objected  to,  on  the  ground  that  one  of 
them  is  a  codefendant,  and  interested 
in  the  suit;  and  that,  as  to  the  other, 
there  is  no  foundation  in  the  pleadings 
for  the  evidence  offered;  and  there  is 
neither  a  statement  of  facts,  nor  does 
it  appear,  by  the  bill  of  exceptions, 
what  was  testified  to  by  the  witnesses; 
the  supreme  court  can  not  consider  the 
question  of  the  correctness  of  the  rul- 
ing admitting  the  testimony.  May  v. 
Ferrill,  2  Tex.  340. 

Bill  of  exceptions  to  overruling  of 
objection  to  attorney  of  adverse  party 
as  witness  on  ground  of  interest, 
should  disclose  evidence  given.  Han- 
cock V,  Dimon,  17  Tex.  369,  372. 

Where  it  appeared  by  bill  of  excep- 
tions that  the  plaintiff  called  his  attor- 
ney as  a  witness,  to  whose  competency 


the  defendant  objected,  "because  said 
witness  is  interested,  his  interest  being 
his  commission  upon  the  note  set  up, 
which  is,  according  to  custom,  ten  per 
cent  upon  the  amount  recovered  in 
controversy,"  which  objection  was  over- 
ruled; this  court  declined  to  revise 
the  point,  on  the  ground  that  the  bill 
of  exceptions  did  not  disclose  the  evi- 
dence of  the  witness,  remarking  that 
the  witness  might  have  testified  in  re- 
lation to  some  matter  not  at  all  con- 
nected with  the  note,  and  if  so,  his 
commissions  could  not  be  affected  by 
such  testimony.  Hancock  v.  Dimon^ 
17  Tex.  369,  370. 

A  bill  of  exceptions  stating  that  the 
court  permitted  experts  to  testify  to 
plaintiff's  statements  to  them,  as  to 
**the  history  of  his  case,"  and  "the  way 
he  had  been  affected,"  without  show- 
ing the  particular  testimony,  is  not 
sufficiently  definite.  Gulf,  C.  &  S.  F.  • 
Ry.  Co.  V,  Brown,  40  S.  W.  608,  15 
Tex.  Civ.  App.  93. 

Setting  Out  Deposition  Read  in  Evi- 
dence over  Objection. — To  enable  the 
supreme  court  to  revise  the  action  of 
the  district  court  in  overruling  objec- 
tions which  were  read  in  evidence,  it 
is  necessary  that  the  bill  of  exception 
contain  the  deposition  or  certificate 
objected  to  and  the  grounds  of  objec- 
tion urged.  Griffin  v,  Chadwick,  44 
Tex.  406. 

"The  objections  taken  in  the  court 
below  to  the  deposition  of  the  defend- 
ant in  error  are  not  presented  by  the 
record  in  such  manner  as  to  enable  us 
to  review  the  action  of  the  court  over- 
ruling, them.  The  bill  of  exceptions 
taken  by  the  plaintiff  states  the 
grounds  of  his  objection  to  the  admis- 
sibility of  the  deposition,  but  it  does 
not  set  forth  the  deposition  or  certifi- 
cate, the  insufficiency  of  which  is 
mainly  relied  upon  for  the  exclusion  of 
the  deposition,  so  as  to  enable  us  to 
determine  whether  the  alleged  defects 
in  the  certificate  in  fact  exist,  nor  does 
the  statement  of  facts  set  out  the  depo- 
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shion,  but  properly  states  merely  the 
facts  found  by  it.  The  deficiency  of 
the  bill  of  exceptions  is  therefore  in  no 
way  supplied  by  the  statement  of  facts, 
if  we  could  properly  look  to  it  for  this 
purpose."  Griffin  v,  Chadwick,  44  Tex. 
406. 

Setting  Out  Statute,  Admission  of 
Which  Is  Complained  of. — Where  a 
special  act  of  the  legislature,  the  ad- 
mission of  which  is  complained  of,  is 
not  set  out  in  the  bill  of  exceptions 
nor  in  the  statement  of  facts,  a  ruling 
of  the  court  in  admitting  it  is  not  re- 
viewable. Wallace  v.  Byers  Bros.,  14 
Tex.  Civ.  App.  574,  38  S.  W.  228. 

(cc)  Showing  Character  of  Excluded 
Testimony  and  Matters  Proposed 
to  Be  Proven. 
General  Rule  Stated  and  Applied. — 
As  a  general  rule,  a  bill  of  exceptions 
to  the  exclusion  of  testimony  must 
show  what  the  testimony  would  have 
been,  or  what  was  proposed  to  be 
proved  by  the  witness.  Brothers  v. 
Mundell,  60  Tex.  240;  Beeman  v.  Jes- 
ter Bros.,  62  Tex.  431;  Milliken  v, 
Smoot,  64  Tex.  171;  Reddin  v.  Smith, 
65  Tex.  26;  Moss  v.  Cameron,  66  Tex. 
412,  1  S.  W.  177;  Vance  v,  Upson,  66 
Tex.  476,  1  S.  W.  179;  Overstreet  v. 
Manning,  67  Tex.  657,  4  S.  W.  248; 
Orr,  etc..  Shoe  Co.  v,  Ferrell,  68  Tex. 
638,  5  S.  W.  490;  Tucker  v.  Smith,  68 
Tex.  473,  3  S.  W.  671;  Beeks  v.  Odom, 
70  Tex.  183,  7  S.  W.  702;  McAuley  v. 
Harris,  71  Tex.  631,  9  S.  W.  679;  Prid- 
ham  V,  Weddington,  74  Tex.  354,  12  S. 
W.  49;  Gulf,  etc.,  R.  Co.  v.  Locker,  78 
Tex.  279,  14  S.  W.  611;  Cheek  v.  Hern- 
don,  82  Tex.  146,  17  S.  W.  763;  Cun- 
ningham V.  Austin,  etc.,  R.  Co.,  88  Tex. 
534,  31  S.  W.  629;  Stephenson  v,  Steph- 
enson, 6  Tex.  Civ.  App.  529,  25  S.  W. 
649,  affirmed  in  93  Tex.  650,  no  op.; 
Ortiz  V.  Navarro,  10  Tex.  Civ.  App. 
195,  30  S.  W.  581,  affirmed  in  93  Tex. 
716,  no  op.;  Northern  Assur.  Co.  v, 
Samuels,  11  Tex.  Civ.  App.  417,  33  S. 
W.  239;  Bailey  v.  Chapman,  15  Tex. 
Civ.  App.  240,  38  S.  W.  544;  Herring  r. 


Mason,  17  Tex.  Civ.  App.  559,  43  S.  W. 
797,  affirmed  in  93  Tex.  686,  no  op.; 
Houston,  etc.,  R.  Co.  v,  Wallace,  21 
Tex.  Civ.  App.  394,  53  S.  W.  77,  af- 
firmed in  93  Tex.  731,  no  op.;  Herndon 
V,  De  Cordova,  22  Tex.  Civ.  App.  202, 
54  S.  W.  401;  First  Nat.  Bank  v.  Hicks, 
24  Tex.  Civ.  App.  269,  59  S.  W.  842; 
Curlee  v.  Rose,  27  Tex.  Civ.  App.  259, 
65  S.  W.  197;  Texarkana,  etc.,  R.  Co. 
V,  Spencer,  28  Tex.  Civ.  App.  251,  67 
S.  W.  196,  affirmed  in  95  Tex.  687,  no 
op.;  Chimine  v.  Baker,  32  Tex.  Civ. 
App.  520,  75  S.  W.  330;  Shippers  Com- 
press, etc.,  Co.  V,  Davidson,  35  Tex. 
Civ.  App.  558,  80  S.  W.  1032, 
affirmed  in  98  Tex.  632,  no  op.; 
Ex  parte  Battis,  40  Tex.  Cr.  App. 
112,  114,  48  S.  W.  513;  Houston 
V.  Potter,  41  Tex.  Civ.  App.  381,  97  S. 
W.  389;  Chicago,  etc.,  R.  Co.  v.  Birk, 
44  Tex.  Civ.  App.  615,  99  S.  W.  753, 
affirmed  in  102  Tex.  679,  no  op.;  Ft. 
Worth,  etc.,  R.  Co.  v.  Travis,  45  Tex. 
Civ.  App.  117,  99  S.  W.  1141;  Sabine, 
etc.,  R.  Co.  V.  Johnson  (Sup.),  7  S.  W. 
378;  Gulf,  etc.,  R.  Co.  v.  Rowland  (Civ. 
App.),  23  S.  W.  421;  Neal  v.  Minor 
(Civ.  App.),  26  S.  W.  882;  Western 
Union  Tel.  Co.  v.  Hill  (Civ.  App.),  26 
S.  W.  252,  affirmed  in  93  Tex.  653,  no 
op.;  Farmer  v,  Randel  (Civ.  App.),  28 
S.  W.  384;  Maury  v.  Smith  (Civ.  App.), 
37  S.  W.  463;  Ivey  v,  Bondies  (Civ. 
App.),  44  S.  W.  916,  affirmed  in  93 
Tex.  732,  no  op.;  Adams  v.  Missouri, 
etc.,  R.  Co.  (Civ.  App.),  70  S.  W.  1006; 
Texas,  etc.,  R.  Co.  v.  Meeks  (Civ. 
App.),  74  S.  W.  329;  Long  v.  Red  River, 
etc..  R.  Co.  (Civ.  App.),  85  S.  W.  1048; 
Ramm  v.  Galveston,  etc.,  R.  Co.  (Civ. 
App.),  92  S.  W.  426,  affirmed  in  101 
Tex.  653,  no  op.;  Meredith  v.  Miller 
(Civ.  App.),  99  S.  W.  430;  Bluestein  v. 
Collins  (Civ.  App.),  103  S.  W.  687; 
Moss  V.  Gulf,  etc.,  R.  Co.  (Civ.  App.), 
103  S.  W.  221;  Pierce  v,  Galveston,  etc., 
R.  Co.  (Civ.  App.),  108  S.  W.  979;  El 
Paso,  etc.,  R.  Co.  v,  Bolgiana  (Civ. 
App.),  109  S.  W.  388;  Vance  v,  Saat- 
hoff,  2  Posey  658. 
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**It  has  been  repeatedly  held  by  this 
court,  that  the  materiality  of  the  ex- 
cluded testimony  must  be  made  to  ap- 
pear by  statement  of  facts  or  bill  of 
exceptions,  which  should  set  forth  the 
testimony  itself,  so  that  this  court  may 
determine  its  materiality,  and  whether 
the  complaining  party  has  been  injured 
by  the  erroneous  ruling  of  the  court. 
Fox  V.  Sturm,  21  Tex.  407;  Har- 
vey V.  Hill,  7  Tex.  591,  593."  Jones  v. 
Cavasos,  29  Tex.  428. 

Bill  of  exceptions  to  exclusion  of  evi- 
dence must  show  nature  of  evidence 
and  that  its  exclusion  may  have  influ- 
enced judgment.  Holstein  v,  Adams, 
72  Tex.  485,  10  S.  W.  560. 

Bill,  of  exceptions  to  exclusion  of  an- 
swers to  interrogatories  in  deposition 
must  state  what  answers  were.  King 
V.  Gray,  17  Tex.  62,  70. 

To  support  an  assignment  that  "the 
court  erred  in  refusing  to  permit  de- 
fendant to  prove,  as  it  offered  to  do, 
each  and  every  allegation  made  in  the 
fourteenth  paragraph  of  its  *  *  * 
answer,"  the  bill  of  exceptions  must 
set  out  the  specific  testimony  which 
was  sought  to  be  introduced,  and 
which  was  objected  to,  as  required  by 
rule  59  of  the  district  courts,  which 
provides  that  *'bills  of  exception  must 
state  enough  of  the  evidence  or  facts 
proved  in  the  case  to  make  intelligible 
the  ruling  of  the  court  excepted  to,  in 
reference  to  the  issue  made  by  the 
pleadings."  Hereford  Cattle  Co.  v. 
Powell,  36  S.  W.  1033,  13  Tex.  Civ. 
App.  496. 

Where  exception  is  taken  to  the  ex- 
clusion of  evidence,  the  excluded  evi- 
dence must  be  set  forth  in  the  record, 
in  order  that  the  appellate  court  may 
be  enabled  to  judge  of  its  relevancy 
and  materiality,  otherwise  the  court 
can  not  determine  whether  its  exclu- 
sion was  error  of  which  the  appellant 
could  complain.  Pas.  Dig.,  art.  217, 
note  280;  art.  1581,  note  613.  Burle- 
son V.  Hancock,  28  Tex.  81,  82. 

Where  neither  the  bill  of  exceptions 


nor  the  assignment  of  error  discloses 
what  the  offered  evidence  would  have 
shown,  its  materiality  and  sufficiency 
can  not  be  determined,  and  the  action 
of  the  trial  court  in  excluding  the  evi- 
dence will  not  be  reviewed.  First  Nat. 
Bank  v.  Hicks,  24  Tex.  Civ.  App.  269, 
59  S.  W.  842. 

Bill  of  exceptions  taken  to  rejection 
of  witness  in  rebuttal,  should  show 
what  was  to  be  proven  by  witness  and 
what  judge  did.  Dunham  v.  Forbes, 
25  Tex.  23,  25. 

Bill  of  exception  neither  stating  ob- 
jection raised  to  question  asked  wit- 
ness, nor  what  the  answer  of  witness 
would  have  been  if  admitted  will  not 
be  considered.  Orr,  etc.,  Shoe  Co.  v. 
Ferrell,  68  Tex.  638,  640,  5  S.  W,  490, 
citing  Moss  v,  Cameron,  66  Tex.  412,  1 
S.  W.  177;  Dunham  v.  Forbes,  25  Tex. 
23,  25. 

Where  objections  are  sustained  to 
a  question  asked  a  witness,  the  bill  of 
exceptions  taken  to  the  ruling  should 
show  the  evidence  proposed  to  be 
elicited,  so  that  its  materiality  may  be 
determined  on  appeal.  Mathews  v. 
State,  44  Tex.  376. 

Alleged  error  in  the  exclusion  of  evi- 
dence can  not  be  considered  on  ap- 
peal, when  the  bill  of  exceptions  does 
not  show  that  the  witness  would,  if 
permitted,  have  testified  as  claimed. 
Bailey  v.  Chapman,  15  Tex.  Civ.  App. 
240,    38   S.   W.   544. 

When  the  excluded  evidence  is  not 
made  a  part  of  the  bill  of  exceptions 
or  shown  in  the  record,  it  will  be  pre- 
sumed that  it  was  properly  excluded. 
St.  Louis,  etc.,  R.  Co.  v.  McAnellia 
(Civ.  App.),  110  S.  W.  936. 

Under  Sayles'  Ann.  Civ.  St.  art.  1360, 
authorizing  a  party  dissatisfied  with  a 
ruling  to  except  thereto,  and  secure 
time  to  make  a  written  bill,  and  article 
1361,  providing  that  the  objection  shall 
be  stated  with  such  circumstances,  or 
so  much  of  the  evidence,  as  may  be 
necessary  to  explain  it,  the  lower 
court's    action    in    excluding    evidence 
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can  not  be  reviewed  where  the  bill  of 
exceptions  fails  to  state  the  question 
ksked  the  witness,  the  exception  made 
thereto,  or  what  it  was  expected  to 
prove.  Adams  v.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  (Civ.  App.),  70  S.  W. 
1006. 

The  action  of  the  court  in  excluding 
testimony  offered  to  show  that  such  of 
plaintiffs  cattle  as  did  not  die  from 
the  effects  of  the  overflow  brought 
about  by  defendant's  negligence  were 
greatly  depreciated  in  value  thereby, 
will  not  be  revised  on  appeal,  where 
it  does  not  appear  from  the  bill  of  ex- 
ceptions what  the  evidence  proposed 
to  be  introduced  on  that  point  was. 
Sabine,  etc.,  R.  Co.  v.  Johnson  (Sup.), 
7  S.  W.  378. 

Where  a  bill  of  exceptions  to  the 
action  of  the  court  in  sustaining  an 
objection  to  a  hypothetical  question 
does  not  disclose  what  the  witness 
would  have  answered,  no  prejudice 
from  the  ruling  of  the  court  is  shown. 
El  Paso  Elect.  Co.  r.  Bolgiana  (Civ. 
App.),  109  S.  W.  388. 

In  an  action  for  delay  in  delivering 
a  telegrani,  stating  that  plaintiff's 
brother  was  dead,  and  his  funeral 
would  be  the  next  day,  whereby  plain- 
tiff was  prevented  from  attending  the 
funeral,  an  assignment  that  defendant 
was  not  allowed  to  show  that,  by  a 
reasonable  postponement  of  the  funeral, 
plaintiff  would  have  arrived  in  time 
therefor,  can  not  be  considered  where 
it  is  not  shown  what  testimony  would 
have  been  given.  Western  Union  Tel. 
Co.  V.  Hill  (Civ.  App.),  26  S.  W.  252, 
affirmed  in  93  Tex.  653,  no  op. 

A  bill  of  exceptions  to  the  rejection 
of  evidence  offered  which  fails  to  set 
forth  the  specific  testimony  rejected, 
but  which  recites  that  "the  defendant 
offered  evidence  to  prove  actual  and 
exemplary  damages,  to  which  plain- 
tiff objected,  because  there  was  no  al- 
legation in  defendant's  answer  to  ad- 
mit such  evidence,"  is  not  sufficient. 
There  being  nothing  to  show  what  the 
7  Tex— 9 


rejected  testimony  was,  the  presump- 
tion must  prevail  that  what  was  of- 
fered did  not  correspond  with  the 
allegations  in  the  pleading.  Brothers 
V.  Mundell,  60  Tex.  240. 

In  an  action  against  a  carrier  for 
expulsion  of  a  woman  from  a  train, 
defendant's  counsel  asked  plaintiff  on 
cross-examination  why  she  -did  not 
take  certain  medicines  prescribed  by 
her  family  physician.  On  her  refusal 
to  answer,  he  further  asked  her  if  it 
was  not  because  she  was  a  Christian* 
Scientist.  After  objection  by  plaintiff's 
counsel  had  been  sustained,  defendant's 
counsel  stated  that  he  wanted  to  prove 
that  the  witness  would  not  take  medi- 
cine on  the  ground  suggested,  and  to 
ascertain  if  it  was  not  her  belief  that 
she  only  suffered  when  she  thought 
she  suffered,  and  did  not  suffer  when 
she  thought  she  did  not.  Held,  that 
the  issue  submitted  by  an  assignment 
that  the  court  erred  in  refusing  to  per- 
mit defendant's  attorney  to  interrogate 
the  witness  with  reference  to  her  be- 
lief in  Christian  Science  for  the  pur- 
pose of  showing  that,  as  a  Christian 
Scientist,  she  could  not  suffer  either 
mentally  or  physically,  but  lived  on  a 
spiritual  plane  high  above  mental  and 
physical  suffering,  was  sufficiently 
presented  by  the  record,  where  it  ap- 
peared from  the  bill  of  exceptions  that 
counsel  for  defendant  in  a  statement 
of  the  object  of  such  testimony,  made 
to  the  stenographer  pursuant  to  the 
direction  of  the  trial  court,  expressed 
his  desire  to  prove  that  "she  lived  in 
a  spiritual  plane  above  mental  and 
physical  suffering,  that  it  was  an  arti- 
cle of  her  faith  that  there  was  no  such 
a  thing  as  mental  or  physical  suffering, 
and  that  she  did  not  actually  suffer." 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Travis, 
45  Tex.   Civ.  App.  117,  99  S.  W.  1141. 

Reason  for  Rule. — Where  bills  of  ex- 
ceptions taken  to  rulings  excluding 
evidence  do  not  disclose  what  the  pro- 
posed evidence  was,  or  what  the  wit- 
ness would  have  stated  in  answer  to  a 
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question,  the  appellate  court  is  unable 
to  determine  whether  the  rulings  were 
prejudicial  to  appellant  or  not.  Prid- 
ham  V,  Weddington,  74  Tex.  354,  12  S. 
W.  49;  Shippers  Compress,  etc.,  Co. 
V,  Davidson,  35  Tex.  Civ.  App.  558,  80 
S.  W.  1032,  affirmed  in  98  Tex.  632,  no 
op.;  Neal  v.  Minor  (Civ.  App.),  26  S. 
W.  882;  Pennington  f.  McQueen  (Sup.), 
3  S.  W.  315. 

"A  bill  of  exceptions  should  show 
what  the  witness  whose  evidence  is 
6ffered  would  have  testified,  for,  with- 
out it  is  disclosed  that  the  proof  which 
was  offered  could  have  been  made,  no 
injury  is  shown  by  the  court's  sustain- 
ing an  objection  to  the  testimony  of- 
fered." Neal  V.  Minor  (Civ.  App.),  26 
S.  W.  882. 

It  is  the  duty  of  the  party  complain- 
ing of  such  rulings,  to  show  the  partic- 
ular in  which  they  are  erroneous  to 
his  injury.  Pridham  v.  Weddington, 
74  Tex.  354,  12  S.  W.  49. 

When  Unnecessary. — Where  ques- 
tions were  excluded  on  cross-examina- 
tion, a  bill  of  exceptions,  based  on  such 
exclusion,  was  not  objectionable  on 
the  ground  that  it  did  not  show  defi- 
nitely what  answer  the  witness  would 
have  made  to  the  questions  had  he 
been  permitted  to  answer.  Cunning- 
ham V.  Austin  &  N.  W.  R.  Co.,  88  Tex. 
534,  31   S.   W.  629. 

A  bill  of  exceptions  to  the  exclusion 
of  an  answer  to  a  question  asked  on 
cross-examination  need  not  show  what 
answer  the  witness  was  expected  to 
make.  Long  v.  Red  Jliver,  etc.,  R. 
Co.   (Civ.  App.),  85  S.  W.  1048. 

"It  has  been  held  that  the  general 
rule  which  requires  a  party  to  show  by 
his  bill  of  exception  what  answer  he  | 
expected  to  elicit  from  the  witness,  in 
order  that  the  court  may  see  that  he 
had  been  deprived  of  legitimate  evi- 
dence, does  not  apply  to  a  case  where 
he  is  cross-examining  the  witness  of 
his  adversary,  with  whose  knowledge 
of  the  matter  about  which  he  is  being 
interrogated  he  is  not  expected  to  be 


familiar.  The  rule  is  limited  to  a  case 
'where  the  party  i§  seeking  to  intro- 
duce original  evidence,  the  nature  of 
which  he  should  be  expected  to  know 
before  he  offers  the  same.'  Cunning- 
ham V.  Austin,  etc.,  R.  Co.,  88  Tex.  534^ 
31  S.  W.  629."  Long  v.  Red  River, 
etc.,  R.  Co.  (Civ.  App.),  85  S.  W.  1048. 
Where  a  question  is  proper,  no  mat- 
ter what  the  answer  might  be,  its  ex- 
clusion will  be  considered  on  appeaU 
though  the  bill  of  exceptions  fails  to 
show  the  expected  answer.  Brown  r. 
Wilson  (Civ.  App.),  29  S.  W.  530. 

(dd)  Necessity  for  Setting  Out  Ex- 
cluded Documents. 

In  General. — It  has  been  frequently 
held  that  where  an  exception  is  taken 
to  the  rejection  of  a  written  docu- 
ment as  evidence,  the  exception  must 
be  set  out  in  such  document,  so  that  the 
appellate  court  may  judge  of  its  suffi- 
ciency and  materiality.  Watson  v, 
Mathews,  36  Tex.  278,  citing  Ponton  r. 
Bellows,  13  Tex.  254;  Morris  v.  Run- 
nells,  12  Tex.  175;  Styles  v.  Gray,  10 
Tex.  503;  Frizzell  r.  Johnson,  30 
Tex.  31. 

Depositions. — Where  an  exception 
is  taken  to  the  exclusion  of  a  dep- 
osition, the  bill  of  exceptions  should 
contain  the  deposition.  Harris  v.  Leav- 
itt.    16  Tex.  340.  343. 

Where  a  bill  of  exceptions  does  not 
show  why  the  deposition  of  a  witness 
was  excluded,  nor  what  it  contained, 
the  court  will  presume  that  it  was 
rightly  excluded.  Pas.  Dig.,  art.  217, 
note  280.  Greenwade  v.  Walling,  30 
Tex.  377. 

Where  error  was  predicated  on  the 
suppressing  of  depositions  of  plaintiffs 
taken  by  defendant,  but  the  bill  of  ex- 
ceptions merely  stated  the  fact  of  such 
exclusion  and  the  reason  therefor,  with- 
out setting  out  the  interrogatories,  the 
bill  of  exceptions  was  insufficient  to 
show  the  alleged  error.  Caplen  v. 
Hawkins,  66  S.  W.  471,  27  Tex.  Civ. 
App.  608. 

County       Records. — An       exception^ 
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which  merely  states  that  "the  defend- 
ant offered  the  book  of  records  of  the 
county  clerk's  office  to  show  an  out- 
standing title  in  a  third  person  to  the 
land  in  question,  which  testimony  was 
ruled  out,"  is  too  vague.  It  should 
have  stated  what  the  evidence  sub- 
stantially was.  Styles  v.  Gray,  10  Tex. 
503. 

Assessment  Rolls.— Where  the  re- 
fusal of  the  court  to  admit  in  evidence 
an  assessment  roll  is  assigned  as  er- 
ror, the  bill  of  exceptions  should  state 
what,  in  fact,  was  contained  in  the 
assessment  roll  which  was  offered. 
Vance  v.  Saathoff,  2  Posey  658. 

Setting  Out  Links  in  Chain  of  Title 
Subsequent  to  Conveyance  to  Which 
Objection  Sustained. — The  better 
practice  is,  when  objections  are  sus- 
tained to  one  of  several  mesne  con- 
veyances, through  which  appellant 
sought  to  connect  himself  with  the 
sovereignty  of  the  soil,  for  the  bill  of 
exceptions  to  set  forth  the  subsequent 
connecting  links  in  the  chain  of  title, 
or  to  give  in  the  bill  their  dates,  con- 
tents, etc.  Bowles  v.  Beal,  60  Tex.  322. 
(g)  Action  of  Court  in  Refusing  to 
Submit  Case  on  Special  Issues. 

An  assignment  alleging  error  in  a 
refusal  to  submit  the  case  by  special 
issues  will  not  be  considered  where 
the  bill  of  exceptions  does  not  show  a 
request  for  such  submission.  San  An- 
tonio, etc.,  R.  Co.  i\  Williams  (Civ. 
App.),  52  S.  W.  89,  affirmed  in  93  Tex. 
719,  no  op. 
(h)   Improper  Arguments  of  Counsel. 

In  General. — Rule  for  district  courts 
41  (67  S.  W.  xxii\)  provides  that,  when 
violations  of  rules  as  to  arguments  are 
not  noticed  and  corrected  by  the  court, 
opposing  counsel  may  ask  leave  to 
present  his  point  of  objection.  Held, 
that  where  appellant's  bill  of  excep- 
tions, which  was  properly  approved  by 
the  judge*  showed  that  appellant  called 
attention  to  the  language  complained 
of,  and  duly  objected  thereto,  this  was 
sufficient  to  properly  present  the  ques- 


tion raised  by  the  objection  for  re- 
vision; it  further  appearing  from  the 
bill,  as  construed  by  the  court,  that  the 
trial  court  did  not  sustain  the  objec- 
tion. St.  Louis  Southwestern  Ry.  Co 
of  Texas  v.  Boyd,  88  S.  W.  509,  40 
Tex.  Civ.  App.  93. 

An  assignment  of  error  complaining 
of  a  statement  alleged  to  have  been 
made  to  the  jury  by  appellee's  counsel 
can  not  be  considered  where  the  bill 
of  exceptions  does  not  contain  such 
statement.  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Walter  (Civ.  App.),  25  S.  W. 
163. 

Where  counsel,  after  several  excep- 
tions taken  to  the  argument  of  the 
opposing  counsel,  declined  to  interrupt 
him  further,  but  gave  notice  that  he 
would  except  to  all  improper  argu- 
ments, a  bill  of  exceptions  taken  to  the 
remarks  of  counsel  treating  as  an  ad- 
mission of  liability  the  fact  that  de- 
fendant had  settled  with  others  injured 
in  the  siaime  accident  with  plaintiff, 
which  did  not  show  that  the  objection 
was  called  to  the  court's  attention  at  the 
time  nor  show  wherein  the  argument 
was  improper,  did  not  present  ground 
for  reversal.  Gulf,  etc.,  R.  Co.  v.  Brown, 
16  Tex.  Civ.  App.  93,  40  S.  W.  608,  writ 
of  error  dismissed  (see  93  Tex.  684, 
no   op.). 

Sufficient  if  Language  Substantially 
Set  Out. — Where  a  bill  of  exceptions 
to  words  spoken  in  argument  is  filed, 
a  motion  to  have  same  corrected  is 
properly  overruled  where  effect  of 
language  admitted  in  motion  is  sub- 
stantially same  as  that  shown  in  such 
bill.  Gulf,  etc.,  R.  Co.  v.  Jones,  73 
Tex.  232,  235,  11  S.  W.  185. 

The  bill  of  exceptions  stated  the 
language  of  counsel  to  be,  "If  the  plain- 
tiff, J.,  fails  to  recover  herein,  he  will 
be  turned  loose  upon  the  county  as  a 
pauper.  He  has  no  means  of  support 
outside  of  his  labor.  It  means  that 
you  and  I,  or  the  county,  will  have  to 
support  him."  On  motion  to  amend 
the  bill  it  was  admitted  the  language 
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used  was:  "It  was  contrary  to  public 
policy  for  indiscreet  minors  like  the 
defendant  [plaintiflF],  who  had  no 
means  of  support  outside  of  his  labor, 
to  be  employed  in  dangerous  positions, 
and  that  such  a  policy  was  calculated 
to  increase  the  pauperism  of  the 
county,  and  means  that  you  and  I  and 
the  county  have  them  to  support." 
Held,  that  the  effect  of  the  language 
set  out  in  the  bill  was  substantially 
the  same  as  that  given,  and  plaintiff 
was  not  prejudiced  by  refusal  to  order 
the  bill  amended.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Jones,  73  Tex.  232,  11  S.  W.  185. 
(i)  Improper  Remarks  of  Court. 

"With  respect  to  the  matters  com- 
plained of  in  the  tenth  assignment  of 
error,  it  does  not  appear  from  the  bill 
of  exceptions  that  the  remarks  of  the 
court  objected  to  were  made  in  the 
presence  or  hearing  of  the  jury,  so 
that  they  could  have  been  in  any  man- 
ner affected  thereby."  Alexander  v, 
McGaffey,  39  Tex.  Civ.  App.  8,  88  S. 
W.  462.  affirmed  in  101  Tex.  627,  no  op. 

(j)    Action   of    Court   in   Interrupting 
Argument  of  Counsel. 

Bill  of  exceptions  merely  setting  out 
that  court  interrupted  counsel's  argu- 
ment to  read  law  to  jury,  is  too  gen- 
eral to  warrant  attention  on  appeal. 
Edrington  v.  Rogers,  15  Tex.  188,  197. 

Showing  as  to  Matter  Proposed  to 
Be  Read  by  Counsel  to  Jury. — A  bill 
of  exceptions  to  the  refusal  of  the 
court  to  permit  counsel  to  read  from  a 
legal  authority  or  work  of  science,  must 
show  what  it  was,  and  how  much  the 
counsel  proposed  to  read;  in  order 
that  the  supreme  court  may  see 
whether  it  was  pertinent,  and  whether 
the  counsel  proposed  to  confine  the 
reading  within  reasonable  limits.  Wade 
V.  De  Witt,  20  Tex.  398. 
(k)  Rendition  of  Judgment  in  Viola- 
tion of  Rules  of  Court. 

Where  a  bill  of  exceptions  recites 
the  rendition  of  judgment  on  the  last 
day  of  the  term  under  circumstances 
constituting   a   violation   of   the    court 


rules,  "to  which  action  defendant  ob- 
jected in  open  court,  and  here  and  now 
in  open  court  objects,"  etc.,  it  does 
not  show  that  the  objection  was  made 
before  the  judgment  was  rendered,  and 
is  insufficient  to  warrant  reversal. 
Harris  v.  Harris,  50  Tex.  Civ.  App. 
188,  109  S.  W.  1138. 

(3)  Sufficient  Where  Evidence  Con- 
tained in  Statement  of  Facts. 
In  General. — It  is  expressly  provided 
by  statute  (Sayles'  Civ.  Stats,  art. 
1362),  that  where  the  statement  of 
facts  contains  all  the  evidence  requi- 
site to  explain  the  bill  of  exceptions, 
it  shall  not  be  necessary  to  set  out 
such  evidence  in  the  bill  of  exceptions, 
but  it  shall  be  sufficient  to  refer  to  the 
same  as  it  appears  in  the  statement  of 
facts.  Stephens  v:  Herron,  99  Tex,  63. 
87  S.  W.  326,  rehearing  denied  (Sup.), 

87  S.  W.  1144;  Jamison  v.  Dooley,  34 
Tex.  Civ.  App.  428.  79  S.  W.  91,  affirmed 
in  98  Tex.  206;  Northern  Texas,  etc.. 
Co.   T'.' Yates,   39   Tex.   Civ.   App.   114, 

88  S.  W.  283. 

It  is  further  provided  by  rule  56  of 
rules  for  the  district  and  county  courts, 
that  "exceptions  to  evidence  admitted 
over  objections  made  to  it  on  the  trial 
may  be  embraced  in  the  statement  of 
facts  in  connection  with  the  evidence 
objected  to,  provided  the  statement  of 
facts  be  presented  to  the  judge  within 
the  time  allowed  for  presenting  bills 
of  exceptions,  and  be  filed  in  term 
time."  Stephens  v.  Herron,  99  Tex. 
63,  87  S.  W.  326,  rehearing  denied 
(Sup.),  87  S.  W.  1144. 

"The  purpose  of  the  statement  of 
facts,  which  was  unknown  to  the 
practice  at  common  law,  and  which 
was  introduced  into  our  system  by 
statute,  is  to  make  the  evidence  intro- 
duced upon  the  trial  a  part  of  the  rec- 
ord in  the  case;  and  in  a  number  of 
cases  in  this  court  it  has  been  looked  to 
and  considered  in  connection  with  the 
bills  of  exception,  and  the  bills  have 
frequently  been  construed  in  the  light 
of  the  evidence  disclosed  by  the  state- 
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mcnt  of  facts."  Heffron  v.  Pollard,  73 
Tex.  96,  11  S.  W.  165;  Wiseman  v. 
Baylor,  69  Tex.  63,  6  S.  W.  743;  Ram- 
sey r.  Hurley,  72  Tex.  194,  202,  12  S. 
W.  56;  McClelland  v.  Fallon,  74  Tex. 
236,  12  S.  W.  60;  Jamison  v,  Dooley, 
98  Tex.  206,  82  S.  W.  780,  affirming  79 
S.  W.  71.  ' 

Under  the  express  provisions  of 
Sayles'  Ann.  Civ.  St.  1897,  art.  1362, 
where  evidence  in  the  statement  of 
facts  would  explain  or  show  the  rele- 
vancy of  evidence  embraced  in  the 
bill  of  exceptions,  it  is  sufficient  for 
the  bill  to  refer  to  such  evidence  as  it 
appears  from  the  statement  of  facts, 
without  setting  it  out.  Northern  Texas 
Traction  Co.  v,  Yates,  88  S.  W.  283, 
39  Tex.    Civ.   App.   114. 

Rev.  St.  1895,  art.  1362,  providing 
that,  where  the  statement  of  facts  con- 
tains all  the  evidence  requisite  to  ex- 
plain the  bill  of  exceptions,  it  shall 
not  be  necessary  to  set  out  such  evi- 
dence in  the  bill,  but  it  shall  be  suffi- 
cient to  refer  to  the  same  as  it  appears 
in  the  statement  of  facts,  does  not 
render  sufficient  a  bill  of  exceptions 
which  does  not  set  out  the  evidence, 
nor  refer  to  it  as  it  appears  in  the  state- 
ment of  facts.  Jamison  v.  Dooley,  79 
S.  W.  91,  34  Tex.  Civ.  App.  428,  affirmed 
in  82  S.  W.  780,  98  Tex.  206. 

Where  the  statement  of  facts  is  sub- 
stantially a  bill  of  exceptions,  an  ob- 
jection that  an  exception  taken  to  the 
exclusion  of  evidence  should  have  been 
preserved  in  a  separate  bill,  and  not 
incorporated  into  the  statement,  is 
without  merit.  International  Build- 
ing &  Lroan  Ass'n  v.  Hardy  (Civ* 
.\pp.),  26  S.  W.  523. 

A  bill  of  exceptions  to  the  admission 
of  evidence  is  sufficient  to  require  the 
ruling  thereon  to  be  considered  where 
It  shows  that  the  evidence  was  objected 
to,  and  the  objections,  and  that  they 
were  overruled,  though  it  does  not 
show  that  the  evidence  was  admitted, 
but  the  fact  that  it  was  admitted  is 
shown   by   its   appearing  in   the  state- 


ment of  facts,  which  constitutes  a 
part  of  the  record  and  may  be  con- 
sidered in  connection  with  the  bill. 
Jamison  v.  Dooley,  98  Tex.  206,  82  S. 
W,  780,  affirming  79  S.  W.  71. 

District  court  rule  56  (20  S.  W.  xv) 
provides  that  exceptions  to  evidence 
admitted  over  objections  may  be  em- 
braced in  th^  statement  of  facts  in 
connection  with  the  evidence  objected 
to.  The  statutes  in  relation  to  bills 
of  exception  provide  for  a  statement 
of  facts  independent  of  the  bills  of  ex- 
ception, and  that  evidence  which  ap- 
pears in  the  statement  of  facts  need 
not  be  embodied  in  the  bill.  Held, 
that  where  a  bill  of  exceptions  to  the 
exclusion  of  evidence  was  incorporated 
in  the  statement  of  facts  without  objec- 
tion from  appellee,  and  the  bill  was 
seasonably  drawn,  approved,  signed, 
and  filed  in  conformity  with  Rev.  St. 
1895,  arts.  1364-1366,  the  bill  was 
open  to  consideration  on  appeal. 
Stephens  v,  Herron,  99  Tex.  63,  87  S. 
W.  326,  rehearing  denied  (Sup.),  87  S. 
W.  1144. 

A  bill  of  exceptions  to  the  admission 
of  evidence  of  plaintiff's  worldly*  con- 
dition and  as  to  how  many  children  he 
had  and  whether  they  were  dependent 
upon  him  for  isupport  is  substantially 
supported  by  a  statement  of  facts 
showing  the  number  of  plaintiffs  chil- 
dren and  that  he  stated  that  he  had  to 
support  them.  Dreiss  v.  Friedrich,  57 
Tex.  70. 

"A  difficulty  in  the  way  of  our  hold- 
ing upon  this  question  is  presented  by 
rule  56  of  rules  for  the  government  of 
the  district  courts,  which  was  first 
adopted  in  the  year  1877  and  which 
reads  as  follows:  'Exceptions  to  evi- 
dence, admitted  over  objections  made 
to  it  on  the  trial,  may  be  embraced  in 
the  statement  of  facts,  in  connection 
with  the  evidence  objected  to.'  This 
rule  does  not  expressly  prohibit  the  in- 
corporation of  a  bill  of  exceptions  to 
the  ruling  of  the  court  in  excluding 
evidence,    in    the    statement.      Its    Ian- 
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S:uage  is  permissive  and  directory;  and 
it  may  be  gravely  doubted,  whether 
the  purpose  was  not  to  leave  the  law 
as  to  exceptions  of  the  latter  character 
as  it  aforetime  was.  But  our  decisions 
distinguish  rules  of  the  court  from 
statutory  rules  and  hold  that  the 
former  unlike  the  latter  are  not  in- 
flexible. In  Mills  V.  Bagby,  4  Tex.  320, 
speaking  on  this  subject,  Judge  Lips- 
comb says:  'If  it  had  rested  on  a  rule 
of  practice  established  by  the  court, 
it  would  have  been  competent  for  the 
court  so  to  adapt  its  exercise  as  to 
prevent  any  particular  oppression  and 
to  make  it  yield  to  the  particular  cir- 
cumstances of  the  case.'  (See,  also, 
DeLeon  v.  Owen,  3  Tex.  153.)  Be- 
sides it  is  held  in  Langton  v.  Marshall, 
59  Tex.  296,  that  if  a  party  wishes  to 
take  advantage  of  the  faiUire  of  the  ad- 
verse party  to  comply  with  a  mere 
rule  of  practice  he  should  make  his 
objection  in  the  trial  court.  The  ap- 
pellee in  this  case  not  having  objected 
to  the  incorporation  of  the  bill  of  ex- 
ceptions in  the  statement  and  the  bill 
otherwise  having  been  seasonably  and 
•  properly  drawn,  approved  and  signed 
and  filed,  we  are  of  opinion  he  can*  not 
upon  appeal  complain  that  it  is  not  in 
compliance  with  the  rule."  Stephens 
V.  Herron,  99  Tex.  63,  87  S.  W.  326. 

Rules  Prescribed  for  Bills  of  Ex- 
ceptions Must  Be  Followed.— Where 
statement  of  facts,  instead  of  bill  of 
exceptions,  is  employed  to  preserve 
record  of  objections  below,  rules  pre- 
scribed for  bills  of  exceptions  must  be 
followed.  Howard  v.  Mayor.  59  Tex. 
76;  Bonnell  v.  Prince,  11  Tex.  Civ. 
App.  399.  32  S.  W.  855,  affirmed  in  89 
Tex.   104. 

5.    Definiteness  and  Certainty. 

It  is  the  rule  in  Texas,  established 
by  a  long  line  of  decisions,  that  a  bill 
of  exceptions  should  state  the  facts  in 
regard  to  the  matter  of  which  com- 
plaint is  made  in  such  a  manner  as  to 
exclude  any  reasonable  hypothesis 
upon   which   the   decision   of  the   trial 


court  can  be  sustained.  San  Antonio^ 
etc.,  R.  Co.  V.  Lester  (Civ.  App.),  84 
S.  W.  401,  reversed  on  another  point 
in  99  Tex.  214. 

Sufficient  facts  must  be  stated  in  a 
bill  to  exclude  any  reasonable  con- 
clusion of  fact  therefrom  upon  which 
the  decision  can  be  sustained.  Sadler 
r.  Anderson,  17  Tex.  245. 

Every  point  in  the  bill  of  exceptions 
must  be  so  clear  and  full  that  nothing 
will  be  left  to  inference  or  implication. 
San  Antonio,  etc.,  R.  Co.  v.  Lester 
(Civ.  App.),  84  S.  W.  401,  reversed  on 
another  point  in  99  Tex.  214,  citing 
Merlin  v.  Manning,  2  Tex.  351;  Sadler 
I'.  Anderson,  17  Tex.  245;  Anderson  v. 
Anderson,  23  Tex.  639,  641;  Hill  v. 
Cunningham,  25  Tex.  25,  32;  Supreme 
Commandery  Knights  r.  Rose,  62  Tex. 
::21;  Snow  r.  Starr,  75  Tex.  411.  12 
S.  W.  673.  See,  also,  as  to  the  cer- 
tainty required  in  a  bill  of  exceptions, 
Nalle  V.  Gates.  20  Tex.  315. 

1      Points    presented    by    bill    of    excep- 
j  tions    should    be    so    distinct    and    ex- 
pressive as   to   the  party's   object  that 
nothing    should    be    left    to    inference. 
Merlin  r.   Manning,  2  Tex.  351. 

Assignments  of  error  based  upon 
bills  of  exceptions  so  general  that  the 
court  can  not  specifically  decide  the 
question  will  not  be  passed  upon.  Run- 
nells  v.  Pecos  &  N.  T.  Ry.  Co.,  49  Tex. 
Civ.  App.  150,  107  S.  W.  647. 

Error  can  not  be  predicated  upon 
bill  of  exceptions  incomplete  and  ob- 
scure in  its  statements.  Sweetzer,  etc.. 
Co.  V.  Claflin  &  Co.,  82  Tex.  513,  516. 
17   S.  W.  769. 

A  bill  of  exceptions  dealing  only  in 
general  expressions,  without  indicat- 
ing the  exact  point  decided  on  the  ex- 
ception sustained,  is  insufficient.  Ste- 
phens V.  Bowerman's  Heirs,  27  Tex.  18. 

A  bill  of  exception  complaining  of 
all  of  the  evidence,  some  of  which  is 
admissible,  presents  nothing  for  re- 
view. Dolan  V.  Meehan  (Civ.  App.), 
SO  S.  W.  99. 
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6.  Bill  Must  Be  Complete  in  Itself  or 
by  Reference  to  Other  Parts  of 
Record. 

In  GeneraL — Parties,  in  taking  bills 
of  exceptions,  should  make  them  com- 
plete within  themselves,  or  by  refer- 
ence to  such  other  parts  of  the  record 
as  under  the  rules  may  be  thus  referred 
to.  Taylor  v.  Davis  (Sup.),  13  S.  W. 
642. 

Where  the  bill  shows  that  a  judg- 
ment and  petition  in  a  case  between 
plaintiff  and  a  third  person  were  of- 
fered in  evidence,  but  they  are  not 
made  part  of  the  bill,  papers  in  the 
record,  purporting  to  be  the  judgment 
and  petition  in  an  action  between  plain- 
tiff and  such  third  person,  but  not 
identified  as  the  papers  referred  to  in 
the  bill  of  exceptions,  do  not  form  part 
of  the  bill.  Taylor  r.  Davis  (Sup.),  13 
S.  \V.  642. 

Error  can  not  be  predicated  on  the 
refusal  of  the  trial  court  to  charge,  on 
an  inquiry  made  by  the  jury  after  they 
had  retired,  where  it  does  not  appear 
by  the  bill  of  exceptions,  but  only  by 
an  affidavit  filed  with  the  motion  for  a 
new  trial,  that  the  jury  requested  ad- 
ditional instructions.  Taylor  v.  Davis 
( Sup.),  13  S.  W.  642. 

An  assignment  of  error  based  on  the 
refusal  of  the  court  to  consider  a  will 
as  eVidence  will  not  be*  considered, 
where  the  bill  of  exceptions  nor  the 
statement  of  facts  contains  a  copy  of 
the  will,  although  the  record  contained 
a  copy  of  a  paper  purporting  to  be  a 
copy  of  the  will  and  its  probate.  Matt- 
feld  r.  Huntington,  17  Tex.  Civ.  App. 
716,  43  S.  W.  53. 

Bill  of  exceptions  referring  to  docu- 
ments and  depositions  not  contained  in 
record  can  not  be  considered.  Morris 
r.  Runnells,  12  Tex.  175,  178. 

**The  record  is  evidently  incomplete 
in  not  containing  the  protest  and  dep- 
osition referred  to.  and  properly  con- 
stituting a  part  of  the  statement  of 
facts.  Every  presumption  is  in  favor 
of  the  judgment.    And  in  the  absence 


of  the  protest  and  deposition  in  ques- 
tion, it  would  not  be  unreasonable  to 
suppose  that,  taken  in  connection,  they 
may  have"  afforded  competent  evidence 
of  the  due  presentation  and  nonpay- 
ment of  the  receipt."  Morris  v.  Run- 
nells,   12   Tex.    175.    176. 

All  Bills  to  Be  Literally  Transcribed 
— Impropriety  of  Copsring  Instruments 
Referred  to.— Under  Sup.  Ct.  Rule  No. 
82a  (14'  S.  W.  iv),  providing  that  "all 
bills  of  exceptions  and  statements  of 
facts  shall  be  literally  transcribed,  and 
the  clerks  are  hereby  prohibited  from 
copying  as  parts  of  the  same  any  in- 
strument in  writing  or  document  not 
originally  inserted  therein,  but  merely 
referred  to  and  directed  to  be  copied 
from  some  other  paper  in  the  case," 
the  clerk,  where  a  bill  of  exceptions 
is  taken  in  an  action  on  a  note,  is  pro- 
hibited from  copying  the  indorsements 
of  the  note  into  the  blanks  left  in  the 
bill  of  exceptions,  and  the  party  ?ip- 
pealing  can  not  complain  of  the  other 
party's  refusal  to  permit  the  clerk  to 
copy  the  indorsements.  Sparks  v. 
Texas  Loan  Agency  (Sup.),  19  S.  W. 
256. 

D.  PREPARATION,  PRESENTA- 
TION,  SETTLEMENT,  AU- 
THENTICATION  AND  FIL- 
ING. 

1.    By  Whom  Prepared. 
Duty   of  Parties  to   Prepare   Bill. — 

As  a  general  rule  the  bill  of  exceptions 
is  prepared  by  the  party  who  has  ex- 
cepted, during  the  progress  of  a  cause, 
or  the  trial  thereof,  to  the  decisions  or 
opinion  of  the  court  and  desires  to  ap- 
peal therefrom.  Act  May  13,  1846,  § 
101;  Sayles'  Civ.  Stats.,  art.  1360, 
(1358).  Stephens  v.  Herron,  99  Tex. 
63,  87  S.  W.  326;  International,  etc.,  R. 
Co.  V.  Mercer  (Civ.  App.),  78  S.  W. 
562,  affirmed  in  98  Tex.  621,  no  op.; 
Maury  v.  Keller  (Civ.  App.),  53  S.  W. 
59,  affirmed  in  93  Tex.  714,  no  op.; 
Carolan  z\  Jefferson,  24  Tex.  229;  Mi 
Palmo  V.  Slayden  &  Co.,  100  Tex.  13. 


Digitized  by 


Google 


136 


Exceptions,  Bii,l  oi^,  etc. 


92  S.  W.  796,  affirming  90  S.  W.  908; 
Houston  V,  Jones,  4  Tex.  170. 

In  the  preparation  and  completion 
of  a  bill  of  exceptions  the  opposite 
party  has  no  necessary  connection  and 
is  frequently  not  even  cognizant  of  its 
contents  until  it  has  become  a  part  of 
the  record.  Roundtree  v,  Galveston, 
42  Tex.  612. 

The  opposite  party  is  not  bound  to 
see  that  the  bill  of  exceptions  con- 
tains all  the  facts,  or  to  agree  to  it; 
and  has  no  control  over  it.  Carolan  v. 
Jeflferson,  24  Tex.  229. 

Where  the  appellant  omits  to  make 
a  bill  of  exceptions,  or  a  statement  of 
the  case,  prepared  and  settled  as  re- 
quired by  law,  the  order  or  judgment 
appealed  from  should  be  affirmed. 
Hodges  V.  Longcope,  23  Tex.  155. 

Preparation  by  Trial  Judge. — A  bill 
of  exceptions  may,  at  the  request  of 
appellant's  counsel,  be  prepared  by  the 
trial  court.  Doll  v,  Mundine,  84  Tex. 
315,  19  S.  W.  394. 

Preparing  bill  of  exceptions  at  re- 
quest of  counsel  is  an  act  which  the 
court  may  perform  in  its  discretion, 
and  if  statement  so  prepared  accords 
with  the  facts  and  counsel  have  op- 
portunity to  examine  it,  such  action  is 
unobjectionable.  Doll  v.  Mundine,  84 
Tex.  315,  317,  19  S.  W.  394. 

The  trial  judge,  in  preparing  bill  of 
exceptions,  should  follow  strictly  all 
statutory  requirements.  Lanier  v. 
Ferryman,  59  Tex.  104,  110. 

As  to  the  duty  of  the  judge  to  make 
out  bill  where  the  party  drawing  the 
bill  does  not  agree  to  proposed  cor- 
rections therein,  see  post,  '*Duty  of 
Judge  to  Make  Out  Bill  Where  Cor- 
rections Not  Agreed  to,"  II,  D,  5, 
e,   (2). 

2.      Necessity     for     Presentation      to 
Judge. 

In  General. — It  is  expressly  required 
by  the  Texas  statutes  and  rules  of 
court,  that  the  bill  of  exceptions,  after 
being  reduced  to  writing,  shall  be  pre- 
sented to  the  judge  for  his  allowance 


and  signature,  within  a  prescribed 
time.  Sayles'  Civ.  Stats.,  art.  1365, 
(1363);  Rule  56  of  Rules  for  District 
and  County  Courts.  Stephens  v.  Her- 
ron,  99  Tex.  63,  87  S.  W.  326;  San  An- 
tonio, etc.,  R.  Co.  V,  Holden,  23  Tex. 
Civ.  App.  144,  55  S.  W.  603,  affirmed  in 
93  Tex.  694.  no  op.;  Owens  v,  Mis- 
souri, etc.,  R.  Co.,  67  Tex.  679,  4  S.  W. 
593.  And  see  cases  cited  post,  "Time 
for  Preparation,  Presentation  and  Fil- 
ing," II.  D,  3. 

Manner  and  Sufficiency. — The  mere 
fact  that  a  bill  of  exceptions  was  read 
by  counsel  in  presenting  a  motion  for 
a  new  trial,  and  that  it  was  placed 
among  the  files  in  the  case,  and  de- 
livered to  the  judge  when  he  took  the 
motion  under  consideration,  is  not  a 
sufficient  presentment  of  the  bill  for 
allowance  unless  his  attention  was 
specially  called  to  the  bill  with  a  re- 
quest that  it  be  considered  as  presented 
for  allowance.  San  Antonio  &  A.  P. 
Ry.  Co.  r;  Holden,  55  S.  W.  603,  23 
Tex.  Civ.   App.  144. 

A  bill  of  exceptions  which  was  not 
filed  among  the  papers,  nor  called  to 
the  court's  attention,  will  not  be  con- 
sidered. Spencer  v»  James,  10  Tex. 
Civ.  App.  327,  31  S.  W.  540,  43  S.  W. 
556. 

3.   Time  for  Preparation^  Presentation 

and  Filing.  ' 

a.  Allowance  of  Time  during  Trial  to 
Embody  Exceptions  in  Written 
BiU. 
By  art.  1360  Sayles'  Civ.  Stats. 
(1358),  it  is  provided  that  "whenever, 
in  the  progress  of  a  cause,  either  party 
is  dissatisfied  with  any  ruling,  opinion 
or  other  action  of  the  court,  he  may 
except  thereto  at  the  time  the  same  is 
made  or  announced,  and  at  his  request 
time  shall  be  given  to  embody  such 
exception  in  a  written  bill."  Interna- 
tional, etc.,  R.  Co.  V,  Mercer  (Civ. 
App.),  78  S.  W.  562,  affirmed  in  98  Tex. 
621,  no  op. 

Refusal  of  the  court  to  suspend  the 
trial  for  a  reasonable  time  to  enable  a 
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party  to  prepare  and  present  to  the 
judge  a  bill  of  exceptions,  is  not  avail- 
able on  appeal  where  the  bill  of  ex- 
ceptions was  obtained  and  approved 
by  the  judge  notwithstanding  such  re- 
fusal. Gonzales  v,  Batts,  20  Tex.  Civ. 
App.  421,   50  S.  W.  403. 

'it  is  doubtless  the  right  of  counsel 
when,  in  the  trial  of  a  cause  he  ex- 
cepts to  any  action  of  the  court,  to 
require  a  suspension  of  the  trial  for  a 
reasonable  time  ^to  enable  him  to  pre- 
pare and  present  to  the  judge  his  bill 
of  exceptions;  and  a  denial  of  this  right 
and  a  refusal  to  suspend  the  trial  for 
this  purpose  for  a  reasonable  time, 
when  excepted  to.  and  when  no  bill 
of  exceptions  to  the  ruling  complained, 
of  were  secured  by  counsel  by  reason 
of  the  refusal  of  the  court  to  suspend 
the  trial,  would  be  reversible  error, 
unless  the  exception  should  show  of 
itself  that  it  was  without  merit.  But 
in  this  case  counsel  sought  and  ob- 
tained his  bill  of  exceptions,  approved 
by  the  judge,  notwithstanding  the  re- 
fusal of  the  court  to  suspend  the  trial 
and  permit  the  bill  to  be  prepared  at 
the  time  of  the  execution.  Under  these 
circumstances  the  appellant  can  not 
be  heard  to  complain  that  the  court 
did  not  suspend  the  trial."  Gonzales 
r.  Batts,  20  Tex.  Civ.  App.  421,  50  S. 
W.  403. 

b.  Compliaiice  with  Provisions  as  to 
Time  Essential  to  Consideration 
of  BUI. 

A  bill  of  exceptions  not  presented, 
allowed,  and  filed  within  the  time  al- 
lowed can  not  be  considered.  San  An- 
tonio &  A.  P.  Ry.  Co.  V,  Holden,  55  S. 
W.  603.  23  Tex.  Civ.  App.  144;  Gray  v. 
Frontroy,  89  S.  W.  1090,  40  Tex.  Civ. 
App.  302,  and  see  cases  cited  post, 
"Statement  of  Rules  as  to  Time,"  II, 
D.  3,  c. 

Where  a  reversal  is  claimed  because 
of  appellant's  inability,  without  fault 
on  his  part,  to  obtain  a  bill  of  excep- 
tions within  the  time  required,  a  bill 
signed  by  the  judge  and  filed  after  the 


expiration  of  the  required  time  is  in- 
operative, and  can  not  be  looked  to  to 
determine  whether  or  not  exceptions 
were  duly  preserved  to  the  rulings  ob- 
jected to.  London  v.  Crow,  46  Tex. 
Civ.    App.    190,    102    S.   W.   177. 

Insufficient  Excuse  for  Failure  to 
Present  in  Time. — A  showing  that  one 
of  two  attorneys  representing  appel- 
lant was  engaged  in  the  trial  of  a  case 
during  the  time  the  bill  of  exceptions 
should  have  been  presented  for  settle- 
ment, is  not  a  sufficient  excuse  for 
failure  to  present  it  in  time,  when  no 
excuse  is'oflFered  for  failure  of  his  as- 
sociate to  present  it.  San  Antonio  & 
A.  P.  Ry.  Co.  V.  Holden,  55  S.  W.  603, 
23  Tex.  Civ.  App.  144. 

Absence  of  the  trial  judge  from  the 
county  is  not  an  excuse  for  not  pre- 
senting a  bill  of  exceptions  within  the 
statutory  time,  when  appellant  knew 
where  the  judge  was  during  such  time, 
since  the  bill  could  have  been  sent  to 
him  through  the  mail.  San  Antonio  & 
A.  P.  Ry.  Co.  V.  Holden.  55  S.  W.  603, 
23    Tex.    Civ.   App.    144. 

c.    Statement  of  Rules  as  to  Time. 
(1)    Must  Be  during  Term. 

General  Rule. — It  is  required  by 
statute  and  by  supreme  court  rules  that 
bills  of  exception  shall  be  prepared, 
presented,  settled  and  filed  during  the 
term  at  which  the  cause  was  tried,  in 
order  to  constitute  them  part  of  the 
record  and  as  such  entitled  to  con- 
sideration in  the  appellate  court.  Frost 
V.  Frost,  45  Tex.  324;  Price  v.  Lauve, 
49  Tex.  74;  Farrar  v.  Bates  &  Co.,  55 
Tex,  193;  Blum  v.  Schram.  58  Tex.  524; 
Sabine,  etc.,  R.  Co.  v.  Joachimi,  58  Tex. 
452;  Howard  v.  Mayor,  59  Tex.  76.  78; 
G.  C.  &  S.  F.  R.  Co.  V,  Eddins.  60  Tex. 
656:  Lockett  v.  Schurenberg.  60  Tex. 
GIO;  Willis  I'.  Donac.  61  Tex.  588; 
Brack  v.  McMahan.  61  Tex.  1;  Inter- 
national, etc.,  R.  Co.  V.  Underwood,  62 
Tex.  21;  Tom  v.  Sayers.  64  Tex.  339; 
Hess  V.  Dean,  66  Tex.  663,  2 
S.  W.  727;  Caldwell  County  v. 
Harbert,      68      Tex.      321,      4      S.      W. 
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607;  Yoe  v.  Montgomery,  68  Tex. 
338,  4  S.  W.  622;  Heffron  v.  Pollard, 
73  Tex.  96,  98,  11  S.  W.  165;  Schaub  v, 
Dallas  Brewing  Co.,  80  Tex.  634,  637, 
16  S.  W.  429;  Landa  v.  Heennann,  85 
Tex.  1,  19  S.  W.  885;  White  v,  Harris, 
85  Tex.  42,  19  S.  W.  1077;  Saul  v, 
PVame,  3  Tex.  Civ.  App.  596,  22  S.  W. 
984;  Marshall  v.  Spillane,  7  Tex.  Civ. 
App.  532,  27  S.  W.  162;  Siebert  v.  Lott, 
20  Tex.  Civ.  App.  193,  49  S.  W.  783; 
Everett  v.  Galveston,  etc.,  R.  Co.,  28 
Tex.  Civ.  App.  528,  67  S.  W.  453,  af- 
firmed in  95  Tex.  678,  no  op.;  St.  Louis, 
etc.,  R.  Co.  V.  McArthur,  31  Tex.  Civ. 
App.  205,  72  S.  W.  76,  affirmed  in  97 
Tex.  645,  no  op.;  Pennington  v.  Mc- 
Queen (Sup.),  3  S.  W.  315;  Franco- 
Texan,  etc.,  Co.  V.  Chaptive  (Sup.),  3 
S.  W.  32;  .Morris  v,  Rhine  (Sup.),  8  S. 
.W.  315;  White  v.  HoUey  (Civ.  App.), 
20  S.  W.  859;  Baxter  v.  Baker  (Civ. 
App.),  22  S.  W.  258;  Campbell  v.  Cook 
(Civ.  App.),  24  S.  W.  977;  Trezevant 
V.  Rains  (Civ.  App.),  25  S.  W.  1094,  af- 
firmed in  93  Tex.  652,  no  op.;  Maverick 
V.  Burney  (Civ.  App.),  30  S.  W.  566. 
reversed  in  88  Tex.  560;  Youree  v. 
League  (Civ.  App.),  31  S.  W.  81;  Waco 
Ice,  etc.,  Co.  v.  Wiggins  (Civ.  App.), 
32  S.  W.  58;  Niagara,  etc.,  Co.  v.  Oliver 
(Civ.  App.),  33  S.  W.  689;  Baker  v. 
Milde  (Civ.  App.),  33  S.  W.  152;  Texas, 
etc.,  R.  Co.  V.  Johnson,  2  App.  Civ. 
Cases,  §  185;  Cullers  v.  Britton,  2  App. 
Civ.  Cases,  §  185;  Missouri,  etc.,  R. 
Co.  V.  Rabb,  3  App.  Civ.  Cases,  §  37. 

A  bill  of  exceptions,  in  order  to  be 
part  of  the  record,  must  be  made  and 
filed  during  the  term  in  which  the 
trial  was  had  and  the  objections  were 
taken,  and,  if  made  and  filed  after  the 
term,  the  bill  is  not  a  part  of  the  rec- 
ord. White  V.  Holley  (Civ.  App.),  20 
S.  W.  859;  Youree  v.  League  (Civ. 
.App.),  31  S.  W.  81. 

Bills  of  exception  must  be  filed  dur- 
ing the  term  of  the  court  at  which  the 
trial  was  had,  unless  the  time  be  ex- 
tended by  consent  or  order.  Farrar  v. 
Bates,  55  Tex.  193;  Locket  v,  Schuren- 


berg,  60  Tex.  610;  Trezevant  v.  Rains 
(Civ.  App.),  25  S.  W.  1092;  Niagara 
Stamping  &  Tool  Co.  v.  Oliver  (Civ. 
App.),   33   S.  W.  689. 

**The    statement    of    facts    and    bills 

of  exceptions  are  required  in  plain  and 

unambiguous   language,   as    has     been 

frequently  decided  by  the  court,  to  be 

prepared   and   submitted   to   the  judge 

and  signed  by  him,  and  filed  as  a  part 

of  the  record  during  the  term  of  the 

court  at  which  such  bill  was  taken  or 

when  said  cause  was  tried.     (Paschal's 

Dig.,  arts.  149  and  217-8-9.)"     Frost  v. 

Frost,   45   Tex.   324. 

Rule  60  of  the  supreme  court  for  the 

'  government  of  the  district  courts  also 

I  requires   bills   of  exception   to   the   ad- 

:  mission  of  testimony  to  be  filed  during 

the  term  of  'the  court  at  which  taken. 

Farrar  v.  Bates  &  Co.,  55  Tex.  193. 

To  be  made  available  on  appeal,  bill 
of  exceptions  must  be  prepared,  signed 
by  judge  and  filed  with  clerk  of  court 
before  adjournment  of  term.  Missouri, 
etc.,  R.  Co.  V.  Rabb,  3  App.  Civ.  Cases, 
§  37. 

A  bill,  signed  and  filed  after  the  term 
at  which  judgment  is  entered,  comes 
too  late,  unless  it  appears  that  it  was 
so  signed  and  filed  by  consent  of  par- 
ties, or  in  compliance  with  a  rule  of 
court,  or  an  order  made  at  the  trial 
term,  or  the  court's  control  over  the 
record  was  preserved  by  the  pendency 
of  a  motion  for  a  new  trial.  Missouri 
Pac.  Ry.  Co.  v.  Rabb,  3  Willson,  Civ. 
Cas.  Ct.  App.  §  38;  Campbell  v.  Cook 
(Civ.  App.),  24  S.  W.  977. 

Exceptions  to  evidence,  taken  at  one 
term  of  court,  will  not  be  considerejd  on 
appeal,  where  the  bill  of  exceptions 
was  signed  by  the  judge,  and  filed  at 
the  next  succeeding  term.  Campbell 
r.  Cook  (Civ.  App.),  24  S.  W.  977,  re- 
versed in  86  Tex.  630. 
I  An  assignment  of  error  based  on  a 
bill  of  exceptions  taken  to  the  admis- 
sion of  testimony,  when  the  bill  w^as 
taken  and  filed  after  the  adjournment 
of     court,     can     not      be      considered. 
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Hess  r.  Dean,  66  Tex.  663,  2  S.  W. 
727. 

Objection  to  the  introduction  of 
deeds  can  not  be  considered  where  the 
bills  of  exception  were  filed  after  the 
adjournment  of  the  term.  Willis  & 
Bro.  f.  Smith,  17  Tex.  Civ.  App.  543, 
43  S.  \V.  325.  affirmed  in  93  Tex.  698, 
no  op. 

Where  an  order  is  entered  granting 
the  request  of  a  party  that  the  court 
file  his  conclusions  of  law  and  fact, 
the  failure  of  the  court  to  file  his  con- 
clusions can  not  be  reviewed  on  ap- 
peal, except  by  a  bill  of  exceptions 
taken  by  such  party  before  the  ad- 
journment of  the  court.  Landa  v. 
Heermann,  85  Tex.   1,   19  S.  W.  885. 

Bill  of  exceptions  to  exclusion  of 
deposition  should  be  taken  at  the  time 
of  suppression  instead  of  at  the  trial 
where  suppressed  at  previous  term. 
Gulf,  etc.,  R.  Co.  r.  Dwyer,  75  Tex. 
572.   12   S.   W.    1001. 

Bill  of  exception  to  order  of  court 
sustaining  exceptions  to  plea  of  per- 
sonal privilege  must  be  filed  at  term 
of  court  at  which  order  complained  of 
is  made,  and  within  time  allowed  by 
law.  Marshall  v.  Spillane.  7  Tex.  Civ. 
App.   532.   534.  27   S.   W.   162. 

Bills  of  exception  prepared  upon  the 
trial  at  a  term  subsequent  to  that  at 
which  the  motions  were  made,  the  rul- 
ings on  which  were  the  subject  of  the 
exceptions,  will  not  be  considered  on 
appeal.  Galveston,  etc.,  R.  Co.  v. 
Eaten    (Civ.   App.).  44   S.   W.   562. 

Where  appellant's  attorney  made  no 
effort  to  file  a  bill  of  exceptions  within 
the  term,  as  required  by  statute,  a  bill 
filed  after  the  term  will  not  be  con- 
sidered on  appeal.  Adams  v.  State 
(Cr.   App.),  60   S.  W.  255. 

Proper  at  Any  Time  during  Term 
under  Former  Practice. — Where  an 
exception  to  a  ruling  is  necessary  it 
must  be  taken  at  the  time  of  the  rul- 
ing but  by  consent  of  the  court  the 
bill  of  exceptions  may  be  drawn  up 
and  signed  at  any  time  during  the 
term.     Price  v.  Lauve.  49  Tex.  74. 


Exceptions  to  the  charge  may  be 
reduced  to  writing  and  signed  by  the 
judge  at  any  time  during  the  term. 
Jones  V.  Thurmond,  5  Tex.  318,  and 
see  Hall  v.  Stancell,  3  Tex.  401. 

EfiFect  of  Adjournment  before  Ex- 
piration of  Time  Allowed  by  Judge  to 
Perfect  Bill. — Where  the  judge  ad- 
journed couit  before  the  time  allowed 
by  him  to  perfect  the  bill  of  excep- 
tions had  expired,  the  appellant  will 
not  be  demied  relief  on  the  ground  that 
the  bill  was  not  approved  and  filed  be- 
fore the  adjournment.  Williams  v. 
Dean  (Civ.  App.),  38  S.  W.  1024. 
(2)  Presentation  within  Ten  Days 
after  Conclusion  of  Trial. 

Statutory  Provision. — By  .\rt.  1365, 
Saylc's  Stats.  (1363)  it  is  provided  that 
it  shall  be  the  duty  of  the  party  tak- 
ing any  bill  of  exceptions  to  reduce  the 
same  to  writing  and  present  the  same 
to  the  judge  for  his  allowance  and 
signature  during  the  term,  and  within 
ten  days  after  the  conclusion  of  the 
trial.  Farrar  r.  Bates  &  Co.,  55  Tex. 
193;  Blum  z:  Schram,  58  Tex.  524; 
Sabine,  etc.,  R.  Co.  v.  Joachimi,  58 
Tex.  452;  G.  C.  &  S.  F.  R.  Co.  v.  Holli- 
day,  65  Tex.  512;  Stephens  v.  Herron, 
99  Tex.  63,  87  S.  W.  326;  Mi  Palmo  r. 
Slayden  &  Co.,  100  Tex.  13,  92  S.  W.  796, 
affirming  90  S.  W.  908;  Saul  z:  Frame, 
3  Tex.  Civ.  App.  596,  22  S.  W.  984; 
Ellis  V.  Ellis,  5  Tex.  Civ.  App.  46,  23 
S.  W.  996;  Marshall  r.  Spillane,  7  Tex. 
Civ.  App.  532,  27  S.  W.  162;  Maxon  v. 
Jennings,  19  Tex.  Civ.  App.  700.  48  S. 
W.  781,  affirmed  in  93  Tex.  646,  no  op.; 
San  Antonio,  etc.,  R.  Co.  v.  Holden» 
23  Tex.  Civ.  App.  144,  55  S.  W.  603, 
affirmed  in  93  Tex.  694,  no  op.;  West- 
ern Union  Tel.  Co.  v.  Rowe,  44  Tex. 
Civ.  App.  84,  98  S.  W.  228,  affirmed  in 
102  Tex.  596,  no  op.;  International, 
etc.,  Ass'n  v.  Hardy  (Civ.  App.),  26 
S.  W.  523;  Maury  v.  Keller  (Civ. 
App.),  53  S.  W.  59,  affirmed  in  93  Tex. 
714,  no  op.;  G.  C.  &  S.  F.  R.  Co.  i\ 
Lockhart,  4  App.  Civ.  Cases,  §  297,  18 
S.  W.  649;  Exon  v.  State,  33  Tex.  Cr. 
App.  461,  26  S.  W.  1088. 
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"Our  statute  requires  that  bills  of 
exception  should  be  reserved  at  the 
time  of  the  alleged  erroneous  act  of 
omission  or  commission  on  the  part 
of  the  court.  (Rev.  Stat.,  art.  1358.) 
They  may,  however,  be  reserved,  and 
presented  to  the  court  within  ten  days 
after  the  conclusion  of  the  trial.  (Art. 
1363.)"  G.  C.  &  S.  F.  R.  Co.  V.  Lock- 
hart,  4  App.  Civ.  Cases,  §  297,  18  S. 
W.   649. 

"Whatever  may  have  been* the  prac- 
tice prior  to  the  adoption  of  the  Rev. 
Stat.  (Pasch.  Dig.,  .\rts.  217-219; 
Houston  V.  Jones,  4  Tex.  170),  it  is 
now  the  statutory  right  of  a  party  tak- 
ing a  bill  of  exceptions,  if  not  per- 
mitted to  do  so  at  the  trial,  to  write 
out  and  present  the  same  to  the  judge 
for  his  signature  during  the  term,  and 
within  10  days  after  the  conclusion  of 
the  trial."  Exon  v.  State,  33  Tex.  Cr. 
App.   461,   26   S.   W.   1088. 

"The  statute  requires  bills  of  ex- 
ception to  be  presented  to  the  judge 
for  allowance  within  ten  days  atter 
the  case  is  finally  disposed  of;  and  if 
not  presented  within  that  time,  the 
party  complaining  is  not  entitled  to 
have  the  bill  considered  on  appeal,  al- 
though it  may  be  allowed  by  the 
judge.  Batts'  Civ.  Stats.,  art.  1365,  and 
cases  there  cited."  San  Antonio,  etc., 
R.  Co.  V.  Holden,  23  Tex.  Civ.  App. 
144,  55  S.  W.  603,  affirmed  in  93  Tex. 
694,  no  op. 

An  interlocutory  ruling  will  not  be 
reviewed  on  appeal  where  a  bill  of  ex- 
ceptions thereto  is  not  filed  during  the 
term,  and  within  10  days  after  the  con- 
clusion of  the  trial,  as  provided  by 
Rev.  Stat.,  arts.  1358,  1363.  Marshall 
r.  Spillane,  7  Tex.  Civ.  App.  532,  27 
S.  W.  162. 

Noncompliance  with  Rule  as 
Ground  for  Striking  Bill  from  Record. 
— Bills  of  exception  which  have  not 
been  presented  to  the  district  judge 
for  signature  within  10  days  after  the 
refusal  of  a  motion  for  a  new  trial 
will,  on  motion,  be  stricken  from  the 


record  in  the  supreme  court.    Blum  v. 
Schram,  58  Tex.  524. 

Mandamus  to  Compel  Certification 
Refused  Where  Bill  Not  Presented  in 
Proper  Time. — A  mandamus  to  compel 
a  county  judge,  who  tried  a  cause,  to 
certify  a  bill  of  exceptions  stating  that 
he  failed  to  comply  with  Rev.  St.  art. 
1306,  requiring  him  to  admonish  the 
jury,  when  about  to  disperse  for  the 
night,  not  to  converse  with  any  one 
on  the  subject  of  the  trial,  will  not  is- 
sue where  no  exception  was  reserved 
at  the  time,  as  required  by  article  1358. 
or  presented  within  10  days  after  the 
close  of  the  trial,  as  allowed  by  article 
1363.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Lock- 
hart,  4  Willson,  Civ.  Cas.  Ct.  App. 
§  297.   18  S.  W.  649. 

Presumption  as  to  Negligence  of 
Appellant. — Where  appellant's  bills  of 
exceptions  were  not  filed  within  ten 
days  after  the  conclusion  of  the  trial, 
and  the  record  does  not  disclose  that 
the  fault  lay  with  the  judge  or  the  ap- 
pellee, the  presumption  of  negligence  is 
against  the  appellant,  and  it  can  not 
complain  if  the  bills  are  not  legally  be- 
fore the  supreme  court.  G.  C.  &  S.  F. 
R.  Co.  V.  Holliday,  65  Tex.  512. 

Provision  Construed  as  Limited  to 
Presentation  of  Bill.— "Art.  1363,  Rev. 
Stat.,  is  to  the  eflFect  that  the  bill  of 
exceptions  must  be  presented  to  the 
judge  for  his  allowance  and  signature 
during  the  term  and  within  ten  days 
after  the  conclusion  of  the  trial.  Art. 
1364  provides  that  the  judge  shall  sub- 
mit the  bill  to  the  adverse  party  or 
counsel,  and  if  the  same  is  found  cor- 
rect, sign  without  delay,  and  file  it 
with  the  clerk  during  the  term.  It  is 
questionable  whether  or  not  the  statute 
requires  the  filing  of  the  bill  to  occur 
within  the  ten  days,  or  only  the  pre- 
sentation of  it  to  the  judge.  If  just 
before  the  expiration  of  the  tenth  day 
the  bill  should  be  presented  to  the 
judge,  he  might  not  be  able  to  have  it 
examined  by  the  opposite  counsel,  and 
passed  upon  by  him  and  filed,  before 
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the  time  limited  expired.  The  term 
^without  delay*  is  somewhat  indefinite, 
and  can  not  be  measured  .well  by  days, 
but  should  be  determined  by  the  cir- 
cumstances of  each  case."  Sabine, 
etc.,  R.  Co.  f.  Joachimi,  58  Tex.  452. 

Effect  of  Signature  and  Approval 
within  Proper  Time  of  Statement  Con- 
taining Exceptions. — Bills  of  excep- 
tion not  presented  to  the  district  judge 
for  signature  until  after  the  expiration 
of  10  days  after  trial  will  be  consid- 
ered, where  the  statement  of  facts  con- 
taining bills  of  exception  to  the  ad- 
mission of  improper  evidence  was 
signed  and  approved  within  10  days 
after  trial.  Blum  v.  Schram,  58  Tex. 
524. 

(8)   Extension  of  Time  after  Adjourn- 
ment, under  Act  of  1903. 
See  post,    "Allowance     of     Twenty 
Days    after    Adjournment    under     Act 
1903,"   III,   D,  3,   b,   (2),    (b),   bb. 

d.  Application  of  Rules  as  to  Time 
Where  Bill  Incorporated  in  State- 
ment of  Facts. 
In  GeneraL — Where  bills  of  excep- 
tions are  incorporated  in  statements 
of  fact,  they  must  be  presented,  set- 
tled and  filed  within  the  time  pre- 
scribed for  bills  of  exceptions  in  order 
to  entitle  them  to  consideration.  Lock- 
ctt  V,  Schurcnberg,  60  Tex.  610;  Gulf, 
etc.,  R,  Co.  V.  Eddins,  60  Tex.  656; 
Tom  V,  Sayers,  04  Tex.  339;  Caldwell 
County  V.  Harbert,  68  Tex.  321,  4  S. 
W.  607;  Yoe  v.  Montgomery,  68  Tex. 
338,  4  S.  W.  622;  Heffron  i^.  Pollard, 
73  Tex.  96,  11  S.  W.  165;  Ivey  v,  Wil- 
liams, 78  Tex.  685,  688,  15  S.  W.  163; 
Schaub  V.  Dallas  Brewing  Co.,  80  Tex. 
634,  16  S.  W.  429;  White  v.  Harris,  85 
Tex.  42,  19  S.  W.  1077;  Saul  v.  Frame, 
3  Tex.  Civ.  App.  596,  22  S.  W.  984; 
Sicbcrt  V.  Lott,  20  Tex.  Civ.  App.  191, 
49  S.  W.  783;  Everett  v,  Galveston, 
etc.,  R.  Co.,  28  Tex.  Civ.  App.  528,'  67 
S.  W.  453,  affirmed  in  95  Tex.  678,  no 
op.;  St.  Louis,  etc.,  R.  Co.  v,  Mc- 
Authur,  31  Tex.  Civ.  App.  205,  72  S. 
W.  76,  affirmed  in  97  Tex.  645,  no  op.; 


Franco-Texan  Land  Co.  v,  Chaptive 
(Sup.),  3  S.  W.  31;  Morris  v,  Rhine 
(Sup.),  8  S.  W.  315;  Baxter  v.  Baker 
(Civ.  App.),  22  S.  W.  258;  Texas,  etc.. 
R.  Co.  V,  Johnson,  2  App.  Civ.  Cases 
§  185;  Cullers  v.  Britton,  2  App.  Civ. 
Cases,  §  281. 

Bills  of  exception  must  be  signed 
and  filed  during  the  term;  and  though, 
under  rule  56,  exceptions  to  evidence 
may  be  embraced  in  a  statement  of 
facts  in  connection  with  the  evidence 
admitted,  such  exceptions  will  be  dis- 
regarded, unless  the  statement  of  facts 
containing  them  be  properly  made  out 
and  filed  during  the  term,  and  pre- 
sented to  the  judge  within  ten  days 
after  the  trial.  Lockett  v.  Schurcn- 
berg, 60  Tex.  610. 

Where  there  is  no  bill  of  exceptions 
saving  any  objections  to  the  admis- 
sion in  evidence  of  certified  copies  oi 
deeds,  except  in  the  body  of  the  state- 
ment of  facts,  which  was  not  filed  until 
after  the  term,  they  stand  as  if  •  ad- 
mitted without  objection.  Everett  v. 
Galveston,  etc.,  R.  Co.,  28  Tex.  Civ. 
App.  528,  67  S.  W.  453,  affirmed  in  95 
Tex.  678,  no  op. 

Court's  order  permitting  filing  of 
statement  of  facts  after  term  does  not 
legalize  exceptions  found  in  statement, 
as  no  order  can  authorize  filing  of  ex- 
ceptions after  term.  Franco-Texan 
Land  Co.  v.  Chaptive  (Sup.),  3  S. 
W.  31,  32. 

"It  is  well  settled  that  bills  of  ex- 
ception must  be  signed  and  filed  during 
the  term;  and  the  fact  that  they  are  in- 
corporated in  a  statement  of  facts  filed 
on  proper  order  after  the  close  of  the 
term  does  not  change  the  rule  pre- 
scribed by  the  statute  and  the  rules  for 
the  district  courts."  Willis  v,  Donac, 
61  Tex.  588. 

Striking  from  Statement  Bills  of 
Exception  Not  Presented  within 
Proper  Time. — A  court  has  power  at 
the  next  term  after  trial  to  correct  a 
statement  of  facts,  which  had  been  in- 
advertently signed  by  the  judge  while 
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it  contained  a  bill  of  exceptions  filed 
out  of  time,  by  striking  out  such  bill. 
Maxon  v.  Jennings,  48  S.  W.  781,  19 
Tex.  Civ.  App.  700. 

"There  were  no  separate  bills  of  ex- 
ceptions taken,  but  the  objections  and 
exceptions  to  the  rulings  were  stated 
in  the  statement  of  facts,  which  was 
filed  during  the  term  at  which  the 
trial  took  place.  When  it  was  pre- 
sented to  the  judge  does  not  appear 
from  his  certificate.  But  at  the  next 
term  of  the  court  after  that  at  which 
the  trial  was  had,  defendant  in  error 
filed  a  motion  to  strike  the  bills  of  ex- 
ceptions from  the  statement  of  facts, 
on  the  ground  that  they  were  not  pre- 
sented to  the  judge  within  ten  days 
after  the  conclusion  of  the  trial,  and 
were  inadvertently  allowed  by  the 
judge  to  remain  in  the  statement  in 
approving  it.  And  these  facts  were 
found  by  the  court  below  to  be  true 
and  the  bills  of  exception  were  or- 
dered to  be  stricken  out.  We  think 
under  the  decisions  it  was  within  the 
power  of  the  court  to  thus  correct  the 
record.  East  Line,  etc.,  R.  Co.  v.  Cul- 
berson, 72  Tex.  375,  10  S.  W.  706; 
Willis  &  Bros.  v.  Smith,  90  Tex.  635,  40 
S.  W.  401;  Boggess  v.  Harris,  90  Tex. 
476,  39  S.  W.  565.  We  do  not  think  the 
power  of  the  court  to  correct  its  rec- 
ord is  confined  to  cases  in  which  it 
has  been  imposed  oi\  by  undue  prac- 
tice, of  which  there  is  no  suggestion 
in  this  case.  By  oversight  the  judge, 
in  approving  a  statement  of  facts 
which  included  bills  of  exceptions, 
made  it  appear  that  they  were  properly 
presented  when  such  was  not  the  fact. 
The  other  party  had  the  right  to  have 
this  corrected."  Maxon  v.  Jennings,  19 
Tex.  Civ.  App.  700,  48  S.  W.  781,  af- 
firmed in  93  Tex.  646,  no  op. 

e.   Effect  of  Motion  for  New  Trial  as 
Extending  Time. 

See,  generally,  the  title  -NEW 
TRIALS. 

In  General.— The  statute  (Rev.  Stat., 
art.  1363)   which  requires  a  bill  of  ex- 


ceptions to  be  presented  for  the  judge's 
allowance  and  signature  during  the 
term  and  within  ten  days  after  the 
conclusion  of  the  trial,  construed  to 
mean  that  the  presentation  may  be 
made  within  ten  days  after  the  date 
of  the  entry  of  an  order  overruling  a 
motion  for  new  trial.  In  contempla- 
tion of  the  statute,  the  overruling  a 
motion  for  a  new  trial  is  the  conclusion 
of  the  trial.  Sabine,  etc.,  R.  Co.  v, 
Joachimi,  58  Tex.  452;  Ellis  v.  Ellis,  5 
Tex.  Civ.  App.  46.  23  S.  W.  996.  And 
see  Blum  v.  Schram,  58  Tex.  524,  528. 

When  there  is  a  motion  for  a  new 
trial,  the  time  for  the  settlement  of  a 
bill  of  exceptions  is  extended  to  the 
term  in  which  the  motion  is  deter- 
mined. Sabine  &  E.  T.  R.  Co.  z'. 
Joachimi,  58  Tex.  452. 

"The  conclusion  of  the  trial  is  held 
to  be  after  verdict,  or  after  overrul- 
ing motions  for  a  new  trial  or  in  ar- 
rest for  judgment,  where  the  same  are 
filed."  Exon  v.  State,  33  Tex.  Cr.  App. 
461,  26  S.  W.  1088. 

After  Second  Motion  Overruled. — 
Where  a  motion  for  new  trial  is  over- 
ruled, and  a  notice  of  appeal  given, 
and,  during  the  same  term  such  no- 
tice is  withdrawn,  and  a  second  mo- 
tion for  new  trial  made  and  overruled, 
it  is  sufficient  for  the  purposes  of  ap- 
peal that  the  bill  of  exceptions  be  pre- 
sented within  10  days  after  the  second 
motion  is  overrule'd.  International 
Building  &  Loan  Ass'n  v.  Hardy  (Civ. 
App.).  26  S.  W.  523. 

Filing  after  Death  of  Plaintiff  Pend- 
ing Motion. — Death  of  plaintiff  pend- 
ing motion  for  new  trial  does  not  pre- 
vent filing  of  bills  of  exception  and 
statements  of  facts.  Wamble  r.  Graves. 
1  App.  Civ.  Cases,  §  481. 

f.  Presumption  as  to  Time  of  Pre- 
sentation and  Filing, 
tt  will  be  presumed  that  a  bill  of  ex- 
ceptions was  presented  and  filed 
within  the  time  required,  where  noth- 
ing to  the  contrary  appears.  San  An- 
tonio,  etc..    R.    Co.   V.   De   Ham    (Civ. 
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App.),  54  S.  W.  395,  396,  affirmed  in  93 
Tex.  649,  no  op. 

When  record  is  silent  as  to  when 
bills  of  exception  were  presented  to 
trial  judge,  it  is  presumed  that  they 
were  presented  within  ten  days  after 
trial  was  concluded.  Heffron  v.  Pol- 
lard, 73  Tex.  96,  98,  11  S.  W.  165;  San 
Antonio,  etc.,  R.  Co.  v,  De  Ham  (Civ. 
App-),  54  S.  W.  395. 

It  will  not  be  presumed  that  the 
judge  disregarded  the  law  and  allowed 
a  bill  of  exceptions  not  presented 
within  the  time  provided  by  the  stat- 
ute. Heffron  v.  Pollard,  73  Tex.  96, 
98,  11   S.  W.  165. 

"The  statute  requires  that  bills  of 
exceptions  shall  be  filed  during  the 
term  (Rev.  Stat.,  art.  1364),  and  it  has 
been  accordingly  held  that  an  excep- 
tion which  is  shown  by  a  statement  of 
facts  filed  after  the  final  adjournment 
can  not  be  considered.  Willis  v, 
Donac,  61  Tex.  588;  Lockett  v, 
Schurenberg,  60  Tex.  610.  On  the 
other  hand  when  a  bill  of  exceptions 
has  been  filed  during  term  time  and 
the  date  of  its  presentation  to  the  trial 
judge  does  not  appear  the  presump- 
tion is  that  it  was  presented  within  ten 
days  after  the  trial  was  concluded.  It 
is  not  to  be  presumed  that  the  judge 
disregarded  the  law  and  allowed  a  bill 
of  exceptions  which  was  not  presented 
within  the  time  provided  by  the  stat- 
ute. We  are  of  opinion  that  the  same 
presumption  should  be  indulged  when 
the  exceptions  appear  in  a  statement 
of  facts  which  have  been  filed  during 
the  term."  Heffron  v.  Pollard,  73  Tex. 
96.  11   S.  W.  165. 

Bills  of  exception  filed  during  term, 
in  absence  of  showing  to  the  con- 
trary, will  be  presumed  to  have  been 
presented  to  the  judge  within  ten  days 
after  overruling  of  motion  for  new 
trial  and  will  be  considered.  Rushing 
V.  Willis  (Civ.  App.).  28  S.  W.  921. 

Where  a  motion  for  a  new  trial  was 
heard  on  bills  of  exceptions,  it  will  be 
presumed  that  the  bills  had  been  drawn 


and  numbered  and  were  before  the 
court  for  approval  when  the  motion 
was  filed,  though  the  bills  were  not 
filed  until  after  the  motion  for  a  new 
trial  had  been  overruled.  Austin  v, 
Forbis,  99  Tex.  234,  89  S.  W.  405. 

On  a  motion  to  strike  a  bill  of  ex- 
ceptions on  the  ground  that  it  was  not 
filed  during  the  term,  it  appeared  that 
the  filing  mark  on  the  bill  bore  a  date 
prior  to  the  adjournment,  that  it  was 
put  on  after  the  adjournment  by  one 
who  had  ceased  to  be  the  clerk  after  the 
court  ended,  that  the  bill  was  found 
among  the  papers  at  the  time  it  was 
so  indorsed,  and  that  it  was  approved 
by  the  judge  on  the  day  court  ad- 
journed. Held,  that  the  motion  would 
be  denied,  in  the  absence  of  any  show- 
ing that  the  bill  was  not  deposited  with 
the  clerk  before  court  adjourned.  Ba- 
ker V.  Milde  (Civ.  App.),  33  S.  W.  152. 

4.  Submission  to  Adverse  Party. 
Necessity. — When  the  bill  of  excep- 
tions has  been  made  out  and  tendered 
to  the  trial  judge,  it  is  the  duty  of  the 
judge  to  submit  such  bill  to  the  ad- 
verse party  or  his  counsel,  if  in  attend- 
ance on  the  court.  Sayles'  Civ.  Stats., 
art.  1366  ((1364).  Firebaugh  v.  Ward, 
51  Tex.  409;  Franklin  v.  Tiernan,  62 
Tex.  92;  Stephens  v.  Herron,  99  Tex. 
63,  87  S.  W.  326,  rehearing  dismissed 
(Sup.),  87  S.  W.  1144;  Owens  v,  Mis- 
souri, etc.,  R.  Co.,  67  Tex.  679,  4  S.  W. 
593;  Farrar  v.  Bates  &  Co.,  55  Tex. 
193;    Maury  v.   Keller   (Civ.  App.),   53 

5.  W.  59,  affirmed  in  93  Tex.  714,  no  op. 
It  is  the  duty  of  a  trial  judge,  before 

signing  a  bill  of  exceptions  prepared 
and  tendered  by  appellant's  counsel,  to 
submit  it  to  the  inspection  of  appellee's 
counsel.  Franklin  v.  Tiernan,  62 
Tex.  92. 

Purpose  of  Provision. — ^The  purpose 
of  providing  that  the  bill  should  be 
submitted  to  the  adverse  party  or  to  his 
attorney  was  to  give  him  an  oppor- 
tunity to  object.  Stephens  v.  Herron, 
99  Tex.  63,  87  S.  W.  326. 
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Sufficiency  of  Presentation  Where 
Exception  Incorporated  in  Statement 
of  Facts. — In  Stephens  v.  Herron,  99 
Tex.  63.  87  S.  W.  326,  the  statement  of 
facts  in  which  the  exception  was  in- 
corporated, was  agreed  to  and  signed 
by  both  parties  and  the  trial  judge.  It 
was  held  that  as  to  such  bill  there  had 
been  a  substantial  compliance  with 
every  requirement  of  the  statute. 

"The  purpose  of  providing  that  the 
bills  should  be  submitted  to  the  ad- 
verse party  or  to  his  attorney  was  to 
give  him  an  opportunity  to  object;  and 
since  it  has  been  presented  to  him  in 
the  statement  of  facts,  and  he  has  ob- 
jected neither  to  its  substance  nor  to 
the  irregularity  of  its  being  so  incor- 
porated, if  irregularity  it  be,  we  think 
he  should  now  be  held  estopped  from 
making  such  objection."  Stephens  v, 
Herron,  99  Tex.  63,  87  S.  W.  326. 

5.   Approval  and  Signature. 
a.   Essential  to  Validity  of  Bill. 
(1)    General  Rule. 

Necessity  for  Approval. — Under  the 
statutes  requiring  bills  of  exception 
to  be  approved  by  the  trial  judge  such 
approval  is  essential  to  their  validity, 
and  bills  not  thus  approved  will  not 
be  considered.  Ward  v.  Ward,  34  Tex. 
Civ.  App.  104,  77  S.  W.  829;  Holt  v. 
Cave,  38  Tex.  Civ.  App.  62,  85  S.  W. 
309,  affirmed  in  101  Tex.  641,  no  op.; 
Gray  v.  Frontroy,  40  Tex.  Civ.  App. 
302,  80  S.  W.  1090;  Clitus  v.  Langford 
(Civ.  App.),  24  S.  W.  325;  Durham  v. 
Atwell  (Civ.  App.),  27  S.  W.  316;  Nixz/. 
Pope  (Civ.  App.),  37  S.  W.  617;  West- 
ern Union  Tel.  Co.  v.  Trice  (Civ. 
App.),  48  S.  W.  770;  Missouri,  etc.,  R. 
Co.  V.  Cock  (Civ.  App.),  51  S.  W.  354; 
Maury  r.  Keller  (Civ.  App.),  53  S.  W. 
59;  Wade  v.  Galveston,  etc.,  R.  Co. 
(Civ.  App.),  110  S.  W.  84. 

Bill  of  exceptions  not  signed  by  the 
trial  judge,  and  neither  showing  his 
approval  or  that  he  acted  upon  it  in 
any  way,  will  be  disregarded  on  ap- 
peal. Clitus  V.  Langford  (Civ.  App.), 
24  S.  W.  325. 


Where  a  bill  of  exceptions  is  not  ap- 
proved by  the  judge,  assignments  of 
error  founded  thereon  will  not  be  con- 
sidered. Nix  V.  Pope  (Civ.  App.),  37 
S.  W.  617;  McCord  v,  Hames,  38  Tex. 
Civ.  App.  239,  85  S.  W.  504. 

Necessity  for  Signature. — To  pre- 
serve a  bill  of  exceptions  and  entitle 
it  to  consideration  in  the  appellate 
court,  it  must  be  signed  by  the  trial 
judge.  Davis  v.  State,  75  Tex.  420,  12 
S.  W.  957;  Land  v.  Klein,  21  Tex.  Civ. 
App.  3,  50  S.  W.  638;  Clitus  v.  Lang- 
ford  (Civ.  App.),  24  S.  W.  325 r  Galves- 
ton, etc.,  R.  Co.  V.  Burnett  (Civ.  App.), 
37  S.  W.  779,  affirmed  in  93  Tex.  639. 
no  op.;  Texas,  etc.,  R.  Co.  v.  Crump 
(Civ.  App.),  110  S.  W.  1013;  and  see 
Bradford  v.  Knowles,  11  Tex.  Civ.  App. 
572,  33  S.  W.  149,  affirmed  in  93  Tex. 
700,  no  op. 

A  paper  in  the  transcript,  purporting 
to  be  a  bill  of  exceptions,  but  not 
signed  by  the  judge,  can  not  be  con- 
sidered. Davis  V,  State,  75  Tex.  420,  12 
S.  W.  957;  Clitus  V.  Langford  (Civ. 
App.),  24  S.  W.  325. 

As  a  mode  of  authentication  of  bill 
of  exceptions  is  provided  by  law,  a 
mere  statement  of  the  judge,  although 
written  by  him  and  signed  officially, 
can  not  be  received  as  its  substitute. 
Owens  V.  Missouri,  etc.,  R.  Co.,  67 
Tex.  679,  4  S.  W.  593. 

"The  trial  judge  must  sign  the  bills 
of  exceptions  and  the  statement  of 
facts.  To  permit  the  counsel  in  a  case 
to  agree  to  send  up  original  documents 
as  those  ruled  upon  in  a  bill  of  excep- 
tions without  his  approval  or  order, 
would  be  to  allow  them  to  bring  to  this 
court  by  agreement  a  question  not 
passed  upon  by  the  court  below.  It  is 
against  the  policy  of  the  law  and  the 
spirit  of  our  statutes  and  rules  to  per- 
mit this."  Cunningham  r.  State,  74 
Tex.  511,  12  S.  W.  217. 

Necessity  for  Assignment  of  Error 
to  Court's  Failure  to  Sign.— Where  no 
errof-  is  assigned  to  court's  failure  to 
sign  bill  of  exceptions  delivered  to  him 
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<hiniTg'  the  term,  it  can  not  reverse  ^he 
judgment.  Landrum  r.  Guerra  (Civ. 
App.).  28  S.  W.  358.  359.  See,  generally, 
the  title  ASSIGNMENTS  OF  ER- 
ROR, vol.  2,  p.  185. 
(2)  Statutory  Provision  as  to  Consid- 
eration of  Unsigned  Bills. 

By  article  1014  of  the  Rev.  Stat,  it 
is  provided  that  the  court  on  appeal 
shall  admit  as  part  of  the  record  every 
bill  of  exceptions  not  signed  by  the 
judge  trying  the  case  below  upon  it 
appearing  that  the  facts  are  fairly 
suted  therein,  that  it  was  prepared  in 
accordance  with  the  law  governing  the 
preparation  of  such  bills,  and  that  the 
trial  judge  refused  to  sign  it.  Rabb  v. 
Goodrich  &  Son.  46  Tex.  Civ.  App.  541, 
102  S.  W.  910;  Ennis,  etc.,  Co.  v. 
Wathen.  93  Tex.  622,  57  S.  W.  946. 

The  truth  of  any  such  bill  of  excep- 
tions shall  be  determined  by  the  court 
^n  the  copies  of  the  affidavits  required 
by  law  to  be  made  in  such  case,  such 
copies  to  be  contained  in  and  to  form 
a  part  of  the  record  transmitted  to  the 
court  of  civil  appeals.  Ennis,  etc.,  Co. 
:.  Wathen,  93  Tex.  622.  57  S.  W.  946. 

As  to  accompanying  affidavits  where 
bill  authenticated  by  bystanders,  see 
post.  "Procedure  Where  Party  Dissat- 
isfied with  Bill  Filed  by  Judge,"  II,  D, 
5,  e.  (3). 

Section  24  of  the  act  organizing  the 
court  of  civil  appeals  (Laws  1892,  p. 
29).  in  permitting  that  court  to  recog- 
rize  bills  of  exceptions,  under  certain 
circumstances,  although  not  signed  by 
the  judge  below,  has  no  reference  to 
the  recognition  of  conclusions  of  fact 
not  filed  in  time.  Bradford  v.  Knowles, 
11  Tex.  Civ.  App,  572,  33  S.  W.  149. 
b.  Validity  of  Approval  by  Other  than 
Trial  Judge. 

In  GeneraL — The  approval  of  a  bill 
of  exceptions  by  the  trial  judge  is  a 
judicial  act,  and.  in  the  absence  of  a 
statute  authorizing  it,  he  can  not  dele- 
gate his  power  in  that  regard  to  any 
other  person.  Gray  v.  Frontroy,  89 
S.  \V.  1090.  40  Tex.  Civ.  App.  302. 
7  Tex— 10 


Approval  by  Master  in  Chancery  In- 
sufficient.—Sayles'  Rev.  Civ.  St.  art., 
1470,  which  authorizes  the  appointment 
of  a  master  in  chancery  in  case  of  the 
appointment  of  a  receiver,  who  shall 
have  the  power  of  a  master  in  a  court 
of  equitj',  and  article  1470i,  which  pro- 
vides that  the  rules  of  equity  shall  gov- 
ern,  whenever  not  inconsistent  with  the 
act  and  the  general  laws,  do  not  affect 
the  rules  of  practice  provided  by  stat- 
ute and  established  by  the  supreme 
court;  and  a  bill  of  exceptions  ap- 
proved by  a  master  in  chancery,  but 
not  approved  by  the  district  court,  can 
not  be  considered  on  appeal.  Ballard 
V.  McMillan,  5  Tex.  Civ.  App.  679,  25 
S.  W.  327. 

Power  of  Successor  to  Allow  and 
Sign. — "Whether  the  judge  who  pre- 
sided at  the  trial  or  he  who  succeeds 
him  should  make  up,  sign  and  complete 
bills  of  exception  which  were  reserved 
during  the  trial,  presents  a  question 
upon  which  the  authorities  are  in  con- 
flict. In  Encyclopedia  of  Pleading  and 
Practice,  vol.  3,  p.  456,  it  is  said:  'The 
prevailing  doctrine  in  case  of  the  re- 
moval, resignation  or  expiration  of 
the  term  of  the  trial  judge  is  that  the 
judicial  function  survives  in  him  for 
the  purpose  of  authenticating  the  bill, 
and  he  is  accordingly  the  proper  per- 
son to  sign.  His  successor  can  not  al- 
low the  bill,  as  he  is  a  stranger  to  the 
judicial  proceeding  related  therein.' 
This  statement  of  the  law  is  sustained 
by  the  following  cases:  Hale  v.  Hasel- 
ton,  21  Wis.  322;  Stirling  i\  Wagner, 
4  Wyo.  5,  31  Pac.  Rep.  1032;  Ex  parte 
Nelson  &  Kelly,  62*  Ala.  376;  Davis 
V.  President  and  Trustee,  etc..  20  Wis. 
194;  Connelly  r.  Leslie,  28  Mo.  App. 
551;  Quick  v.  Sachsse,  31  Neb.  312; 
State  V.  Barnes,  16  Neb.  37.  In  some 
jurisdictions  the  courts  have  held  that 
such  conditions  require  that  a  new  trial 
be  granted.  This  view  is  supported  by 
the  decisions  of  Maryland  and  Michi- 
gan, also  by  the  decisions  of  the  Eng- 
lish courts.     3   Enc.   PI.  and   Pr.,  453, 
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note  1.  In  other  states  it  is  held  that 
the  successor  to  the  ex  judge  is  au- 
thorized and  required  to  sign  the  bill 
of  exceptions,  which  is  supported  by 
the  following  cases:  Smith  v.  Baugh, 
32  Ind.  163;  Railway  Co.  v.  Rogers,  48 
Ind.  427;  Hays  v.  McNealy,  16  Fla. 
408.  The  weight  of  authority  and  the 
better  reasoning  support  the  answer 
that  we  have  made  to  this  question. 
It  would  be  impossible  for  a  judge  who 
had  not  heard  the  testimony  to  ex- 
press in  the  form  of  conclusions  of 
fact  the  impression  which  the  conflict- 
ing evidence  made  upon  the  mind  of 
one  who  heard  it,  therefore,  it  is  es- 
pecially important  that  the  judge  who 
tried  the  case  should  make  the  conclu- 
sions of  fact."  Storrie  v.  Shaw,  96 
Tex.  618,  75  S.  W.  20. 

c.  Effect  of  Uncertainty  in  Approval 

and  Explanations  of  Bill. 
Where  the  approval  and  explana- 
tions of  a  bill  of  exceptions  leaves  it 
uncertain  that  the  recitals  therein  are 
true,  it  is  insufficient  on  which  to  base 
an  assignment  of  error.  Oriental  v, 
Barclay,  16  Tex.  Civ.  App.  193,  41  S. 
W.  117. 

d.  Duty  of  Judge  to  Sign  Correct  Bill. 
In    General.— By    art.    1366,     Sayles' 

Civ.  Stats.  (1364)  after  providing  for 
the  submission  of  the  bill  of  excep- 
tions to  the  adverse  party  or  his  coun- 
sel, it  is  further  provided  that,  if  the 
bill  is  found  to  be  correct,  it  shall  be 
signed  by  the  judge  without  delay. 
Stephens  v.  Herron,  99  Tex.  63,  87  S. 
W.  326;  Maury  v.  Keller  (Civ.  App.), 
63  S.  W.  59,  affirmed  in  93  Tex.  714, 
no  op. 

Under  §  101  of  the  act  to  regulate 
proceedings  in  the  district  courts 
passed  in  1846,  the  judge  was  required 
to  allow  and  sign  the  bill  of  excep- 
tions if  true.  Houston  v.  Jones,  4  Tex. 
170. 

A  trial  judge  should  have  heard 
courteous  objections  to  evidence 
whether  he  deemed  them  tenable  or 
not,   and   after  refusing  to  hear  them 


should  have  signed  the  bill  of  excep- 
tions showing  that  fact.  McLellan  v. 
Brownsville  Land  &  Irrigation  Co.,  46 
Tex.  Civ.  App.  249,  103  S.  W.  206. 

Right  of  Judge  to  Refuse  Approval 
or  Signature. — It  is  not  error  for  the 
trial  court  to  fail  or  refuse  to  approve 
and  file  bills  of  exceptions,  where  the 
bills,  if  allowed,  would  be  of  no  avail. 
Secord  v.  Eller  (Civ.  App.),  63  S.  W. 
933. 

The  refusal  of  a  district  judge  to 
sign  a  bill  of  exceptions,  which  it  is 
apparent  could  not  have  affected  the 
result  in  the  supreme  court,  will  afford 
no  ground  for  reversal.  Belo  v.  Wren, 
63  Tex.  686. 

Trial  judge  may  refuse  to  sign  a  bill 
of  exceptions  to  his  action  in  the  trial 
of  a  cause  where  such  action  appears 
otherwise  in  the  record.  Masterson  z'. 
Little,   75  Tex.  682,  700,   13   S.  W.   154. 

Remedy  for  Refusal  to  Sign. — By 
Sayles  Civ.  Stats.,  art.  1369  (1367)  after 
pointing  out  the  procedure  where  the 
party  is  dissatisfied  with  the  bill  of  ex- 
ceptions filed  by  the  judge,  it  is  further 
provided  that  "when  the  judge 
refuses  to  sign  a  correct  bill  of  excep- 
tions such  proceedings  may  be  had  in 
the  court  of  civil  appeals  as  is  pre- 
sented in  article  1014.**  For  the  pro- 
visions of  article  1014,  see  ante,  **Stat- 
utory  Provision  as  to  Consideration  of 
Unsigned  Bills,"  II.  D,  5,  a,  (2). 

e.    Procedure   Where   Bill   Found   by 

Judge  to  Be  Incorrect. 
(1)  Suggestion  of  Corrections  to  Party 

Drawing   Bill. 

Should  the  judge  find  the  bill  of  ex- 
ceptions to  be  incorrect,  he  shall  sug- 
gest to  the  party  or  his  counsel,  who 
drew  it,  such  corrections  as  he  may 
deem  necessary  therein  and  if  they  are 
agreed  to  he  shall  make  such  correc- 
tions and  sign  and  file  the  same. 
Sayles  Civ.  Stats.,  art.  1367  (1365). 
Firebaugh  v.  Ward,  51  Tex.  409,  and 
see  cases  cited  to  succeeding  para- 
graph. 

When    the    bill    it    tendered    to    the 
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judge,  if  it  does  not  fairly  state  the 
point  made,  or  the  reasons  given 
therefor  when  they  are  attempted  to 
be  given,  then  he  is  not  required  to 
sign  the  same.  Firebaugh  v.  Ward, 
51  Tex.   409. 

(%)  Duty  of  Judge  to  Make  Out  Bill 
Where  Corrections  Not  Agreed  to. 

In  General.— Should  the  party  not 
agree  to  the  corrections  suggested,  the 
judge  shall  return  the  bill  of  excep- 
tions to  him  with  liis  refusal  indorsed 
thereon,  and  shall  make  out  and  sign 
and  file  with  the  clerk  such  a  bill  of 
exceptions  as  will,  in  his  opinion, 
present  the  ruling  of  the  court  in  that 
behalf  as  it  actually  occurred.  Sayles' 
Civ.  Stats.,  art.  1368  (1366).  Fire- 
baugh r.  Ward,  51  Tex.  409;  Johnson 
r.  Lyford,  9  Tex.  Civ.  App.  85,  29  S. 
W.  57;  St.  Louis,  etc.,  R.  Co.  v.  Whit- 
aker.  68  Tex.  630,  5  S.  W.  448;  Exon 
r.  State.  33  Tex.  Cr.  App.  461,  26  S. 
\V.  1088. 

The  recitation  through  mistake  of  a 
fact  in  a  bill  of  exceptions,  should  be 
corrected  during  the  term.  The  bill, 
when  incorporated  in  the  record  with 
the  signature  of  the  trial  judge  thereto, 
imports  verity  and  can  not  be  ques- 
tioned in  so  far  as  it  recites  facts  oc- 
curring during  the  trial.  If  it  contains 
an  error  as  to  facts  referred  to,  coun- 
sel should  decline  to  accept  it  and 
have  the  bill  prepared  under  art.  1366, 
Rev.  Stat.  St.  Louis,  etc.,  R.  Co.  v, 
Whitaker,  68  Tex.  630,  5  S.  W.  448. 

Under  §  101  of  the  act  to  regulate 
proceedings  in  the  district  courts, 
passed  in  1846,  if  the  judge  refused  to 
allow  and  sign  the  bill  of  exceptions, 
he  was  required  to  certify  in  writing 
the  cause  of  such  refusal.  Houston 
r.  Jones.  4  Tex.  170. 

Sufficient  Compliance  with  Require- 
ment.— Where  the  court  approved  a 
bill  of  exceptions  with  qualifications, 
and  disapproved*  others  presented  by 
the  same  counsel,  the  return  of  such 
bills  to  counsel  with  the  qualifications 
and  reasons   for   disapproval    indorsed 


thereon,  and  their  subsequent  incor- 
poration in  the  record,  substantially 
complies  with  Rev.  St^t.  art.  1366,  re- 
quiring the  judge,  in  case  a  party  does 
not  agree  to  his  corrections  of  a  bill 
of  exceptions,  to  make  out,  sign,  and 
file  with  the  clerk  such  bill  as  in  his 
opinion  is  proper.  Johnson  v.  Lyford, 
9  Tex.  Civ.  App.  85,  29  S.  W.  57. 

Indorsement  Showing  Refusal  on 
Grounds  of  Incorrectness. — An  indorse- 
ment over  the  judge's  signature  on  a 
proposed  bill  of  exceptions,  *'by  me 
presented  to  plaintiffs  counsel,  who 
refused  to  agree  to  same,  and  the  bill  is 
by  me  disallowed,  because  incorrect," 
shows  that  the  disallowance  was  not 
simply  because  counsel  refused  to 
agree,  but  because  it  was  incorrect. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Col- 
lins, 71  S.  W.  560,  31  Tex.  Civ.  App.  70. 

Incorporation  by  Judge  of  Reason 
for  Ruling  or  Action. — The  presiding 
judge  who  signs  a  bill  of  exceptions 
may,  if  he  desires,  incorporate  in  it 
the  reasons  for  his  ruling,  opinion,  or 
action.  Firebaugh  v.  Ward,  51  Tex. 
409. 

W^here  the  judge  appends  to  a  bill 
of  exceptions  a  statement  of  the  facts 
occurring  at  the  time  of  the  ruling, 
and  explanatory  thereof,  ordinarily 
such  statements  are  given  great 
weight.    Slaven  v.  Wheeler,  58  Tex.  23. 

It  is  ordinarily  error  to  overrule  an 
application  for  a  continuance  comply- 
ing with  the  statute  upon  the  subject. 
The  judge  acting  upon  a  refusal  may 
in  bills  of  exception  give  the  grounds 
of  his  action.  That  a  witness  was  en- 
gaged in  business  near  the  courthouse 
does  not  prove  that  his  attendance 
could  have  been  had,  and  is  no  suffi- 
cient reason  for  refusing  the  continu- 
ance. See  facts.  Corsicana  v,  Kerr, 
75  Tex.  207,  12  S.  W.  982. 

"The  correct  practice  doubtless  is, 
in  no  case  to  revise  the  judgment  of 
the  court  refusing  a  continuance,  un- 
less the  party  seeking  a  reversal  on 
that  ground  has  reversed  the  point  by 
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a  bill  of  exceptions.  It  not  unfre- 
quently  happens  that  we  would  be  at 
a  loss  to  discover  upon  what  ground 
a  continuance  has  been  refused,  were 
it  not  for  reasons  contained  in  the  bill 
of  exceptions.  When  called  upon  to 
sign  a  bill  of  exceptions,  the  court 
may  state  very  satisfactory  reasons,  ap- 
parent to  the  court  there,  which  would 
not  otherwise  be  made  to  appear  to 
this  court;  as,  that  the  evidence  sought 
was,  in  fact,  within  the  reach  of  the 
party  (Hall  v.  York,  16  Tex.  18),  or 
there  was  evidence  before  the  court 
that  the  affidavit  was  not  in  fact  true." 
Campion  v.  Angier,  16  Tex.  93. 

Where  the  trial  judge  overrules  a 
motion  for  new  trial  in  a  case  in  which 
counsel  indulged  in  improper  remarks 
in  his  speech  to  the  jury,  it  may  be 
assumed  that  the  judge  has  concluded 
that  no  injurious  results  from  such  re- 
marks have  entered  the  verdict;  and 
while  the  supreme  court  will  revise  this 
conclusion,  yet,  it  will  not  reverse  it 
unless  the  case  is  a  plain  one.  When 
an  exception  of  this  kind  is  presented, 
the  trial  judge  may  very  appropriately 
give  the  appellate  court  the  benefit,  in 
an  addendum  to  the  bill,  of  any  fact 
or  views,  not  otherwise  disclosed  by 
the  record,  supporting  his  conclusion 
that  the  complaining  party  has  suf- 
fered no  injury  from  the  unauthorized 
remarks  of  counsel.  Radford  v.  Lyon, 
65  Tex.  471. 

Harmless  Error  in  Qualifying  Bill. 
— Supposed  errors  in  qualifying  appel- 
lant's bill  of  exceptions  are  harmless 
where  the  bill,  unqualified,  would  have 
shown  no  error  in  the  ruling.  Houston 
V.  Washington,  16  Tex.  Civ.  App.  504, 
41  S.  W.  135. 

Interlineations  Made  by  Judge  in 
Bill. — Where  a  trial  judge  interlines 
a  bill  of  exceptions,  and  states  that  he 
did  not  think  all  of  the  evidence  was 
reported  by  the  stenographer,  the 
court  of  appeals  must  accept  the  facts 
as  certified  by  the  judge,  and  his  state- 
ment can  not  be  discredited  by  an  as- 
signment  charging   error   in   changing 


the  testimony  of  a  witness  as  taken 
by  a  sworn  stenographer.  -Nacog- 
doches Grocery  Co.  v.  Rushing  & 
Smith  (Civ.  App.),  82  S.  W.  659. 

Judge's  Statement  as  to  Facts  Prior 
to  Suit  Not  Regarded. — On  appeal 
from  the  judgment  of  the  court,  on  an 
issue  involving  the  disqualification  of 
the  judge,  his  statement  appended  to 
a  bill  of  exceptions,  relating  to  facts 
occurring  before  the  institution  of  the 
suit,  can  not  be  regarded.  Slaven  v. 
Wheeler,  58  Tex.  23. 

Effect  of  Unsigned  Explanation  Ap- 
pended to  Bill. — An  explanation  ap- 
pended to  a  bill  of  exceptions,  but 
not  signed  by  the  judge,  is  of  no  force, 
and  its  statements  can  not  be  con- 
sidered by  the  appellate  court. 
Morris  &  Co.  v.  Southern  Shoe  Co., 
44  Tex.  Civ.  App.  488,  99  S.  W.  178. 
(3)  Procedure  Where  Party  Dissatis- 
fied with  Bill  Filed  by  Judge. 

In  General. — Should  the  party  be 
dissatisfied  with  the  bill  of  exceptions 
filed  by  the  judge,  under  the  provisions 
of  art.  1366  Sayles'  Civ.  Stats.  (1306) 
he  may,  upon  procuring  the  signatures 
of  three  respectable  bystanders,  citi- 
zens of  the  state,  attesting  the  correct- 
ness of  the  bill  of  exceptions  as  pre-  ^ 
sented  by  him,  have  the  same  filed  as 
part  of  the  record  of  the  cause;  and 
the  truth  of  the  matter  in  reference 
thereto  may  be  controverted  and  main- 
tained by  affidavits,  not  exceeding 
five  in  number  on  each  side,  to  be 
filed  with  the  papers  of  the  cause, 
within  ten  days  after  the  filing  of  such 
bill  of  exceptions,  and  to  be  consid- 
ered as  a  part  of  the  record  relating 
thereto.  Sayles'  Civ.  Stat.,  art.  1369 
(1367).  Firebaugh  v.  Ward,  51  Tex. 
409;  Gulf,  etc.,  R.  Co.  v.  Holt,  30  Tex. 
Civ.  App.  330,  70  S.  W.  591,  affirmed 
in  97  Tex.  634,  no  op.;  Ray  v,  Pecos, 
etc.,  R.  Co.,  40  Tex.  Civ.  App.  99,  88 
S.  W.  466;  Rabb  v.  Goodrich  &  Son, 
46  Tex.  Civ.  App.  54l,  102  S.  W.  910; 
Dehougne  v.  Western  Union  Tel.  Co. 
(Civ.  App.),  84  S.  W.  1066;  Exon  r. 
State,  33  Tex.  Cr.  App.  461,  26  S.  W. 
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1088.  See,  also,  Ennis,  etc.,  Co.  v. 
Wathcn,  93  Tex.  622,  57  S.  W.  946; 
Land  r.  Klein,  21  Tex.  Civ.  App.  3,  50 
S.  \V.  638. 

By  §  101  of  the  act  of  1846  regu- 
lating proceedings  in  the  district 
courts,  it  is  provided  that:  "If  any 
judge  shall  refuse  to  sign  a  bill  of  ex- 
ceptions, such  bill  may  be  signed  by 
three  bystanders  who  are  reputable 
inhabitants  of  the  state,  and  the  court 
shall  permit  such- bill  to  be  filed.  And 
every  bill  of  exceptions  signed  by  the 
judge  or  bystanders,  and  filed  in  the 
court,  shall  form  a  part  of  the  record 
in  which  the  same  may  be  filed." 
Houston  r,  Jones,  4  Tex.  170. 

Where  a  party  is  dissatisfied  with 
the  bill  of  exceptions  prepared  by  the 
court,  he  should  present  his  bill  pre- 
pared as  prescribed  by  Sayles'  Ann. 
Civ.  St.  1897,  art.  1369,  and  in  the  ab- 
sence of  such  a  bill  the  appellate 
court  must  accept  the  bill  prepared  by 
the  court.  Ray  v.  Pecos  &  N.  T.  Ry. 
Co.,  88  S.  W.  466.  40  Tex.  Civ.  App.  99. 

Rev.  St.  1895,  art.  1369,  authorizing 
a  party  dissatisfied  with  the  bill  of 
exceptions  filed  by  the  judge  to  pro- 
cure the  signatures  of  three  respecta- 
ble bystanders,  citizens  of  the  state, 
attesting  the  correctness  of  his  bill, 
and  file  the  same  as  a  part  of  the  rec- 
ord, requires  that  a  bill  so  signed 
should  be  prepared,  sworn  to,  and  filed 
at  the  time  the  matters  to  which  it 
relates  transpire.  Dehougne  v.  West- 
em  Union  Tel.  Co.  (Civ.  App.),  84  S. 
W.  1066. 

Matters  Essential  to  Be  Shown  by 
Such  Bill. — A  paper  filed  as  a  bill  of 
exceptions  in  a  cause,  not  signed  by 
the  judge,  but  by  three  citizens  after 
the  trial,  which  fails  to  show  that  those 
who  signed  it  were  present  at  the  trial, 
or  that  their  certificate  was  given  at 
the  time  when  the  occurrence  to  which 
it  related  transpired,  can  not  be  con- 
sidered on  appeal.  Heidenheimer  v. 
Thomas,  63  Tex.  287,  citing  Houston 
r.  Jones  4  Tex.  170. 


To  give  a  bill  of  exceptions  au- 
thenticated by  bystanders  the  effect  of 
a  record,  it  must  first  show  that  it  had 
been  presented  to  the  judge  on  the 
trial,  and  his  refusal  to  sign  it,  and  his 
certificate  of  the  cause  of  such  refusal. 
Second,  the  bystanders  must  certify 
the  bill  on  such  refuel.  The  certifi- 
cate must  show  on  its  face  that  these 
persons  were  bystanders;  that  they 
were  present  when  the  disputed  fact 
between  the  judge  and  themselves  oc- 
curred, in  court,  and  their  certificate 
should  point  clearly  to  the  matter  in 
issue;  and  it  should  be  given  at  the 
time  of  the  occurrence  of  the  fact. 
Houston  V.  Jones,  4  Tex.  170. 

Necessity  for  Accompanying  Affida- 
vits.— Under  the  statute  requiring  that, 
if  the  court  refuse  to  sign  bills  of  excep- 
tion, the  affidavits  of  bystanders  must 
be  procured,  bills  which  the  court  re- 
fused to  sign,  not  accompanied  by  af- 
fidavits, will  not  be  considered.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Holt,  70  S.  W. 
591,  30  Tex.  Civ.  App.  330. 

Rev.  St.  1895,  art.  1369,  provides  that 
a  party  may,  by  procuring  the  signa- 
tures of  three  respectable  bystanders, 
citizens  of  the  state,  attesting  the  cor- 
rectness of  the  bill  of  exceptions  as 
presented  by  him,  have  it  filed  as  part 
of  the  record.  Article  ^014  provides 
that  the  court  on  appeal  shall  admit 
as  part  of  the  record  every  bill  of  ex- 
ceptions not  signed  by  the  judge  try- 
ing the  case  below,  upon  it  appearing 
that  the  facts  are  fairly  stated  therein, 
that  it  was  prepared  in  accordance 
with  the  law  governing  the  preparation 
of  such  bills,  and  that  the  trial  judge 
refused  to  sign  it.  Held,  that  bills  of 
exceptions  refused  by  the  court,  and 
authenticated  only  by  the  affidavit  ot 
counsel  for  appellant,  could  not  ht? 
considered.  Rabb  r.  Goodrich  &  Son, 
46  Tex.   Civ.   App.  541,   102   S.   W.  910. 

Right  of  Judge  to  Forbid  Filing  of 
Bill  Authenticated  by  Bystanders. — 
The  judge  mav  refuse  to  allow  the  fil- 
ing   of    hill    of     exceptions,      authenti- 
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cated  by  bystanders,  on  the  ground 
that  he  does  not  believe  it  to  be  true, 
leaving  facts  to  be  ascertained  by  affi- 
davits. Houston  V.  Jones,  4  Tex.  170. 
"Again,  the  section  of  the  act  we 
have  cited  seems  to  require  that  the 
filing  of  the  papers  so  certified  should 
be  with  the  knowledge  and  permission 
of  the  judge,  anfl  not  a  mere  office  act 
of  the  clerk.  This  view  seems  to  be 
correct,  because  the  subsequent  sec- 
tion directs  what  shall  be  done  if  the 
judge  will  not  permit  it  to  be  filed. 
Affidavits  are  to  be  furnished  on  each 
side,  from  which  this  court  will  de- 
cide on  the  disputed  fact.  The  judge 
might  well,  then,  refuse  his  permission 
to  the  filing,  on  the  ground  that  he 
did  not  believe  it  was  true;  and  if  he 
thought  so  it  would  have  been  right 
and  proper  in  him  to  refuse  or  with- 
hold his  permission  to  its  being  filed, 
leaving  the  facts  in  dispute  to  be  as- 
certained by  affidavits,  as  provided  in 
section  102  of  the  act.  The  judge,  for 
aught  that  appears  in  this  case,  knew 
nothing  about  the  filing  of  the  paper; 
it  was  such  an  entry  as  the  clerk  would 
make  on  any  paper  in  his  office 
handed  to  him  by  one  of  the  counsel. 
To  allow  a  record  to  be  made  of  a 
fact  adjudicated  is  a  great  innovation; 
and  it  would  be  dangerous  to  give  the 
law  a  latittidinous  construction.  Its 
requisitions  should  therefore  be  strictly 
enforced.  The  paper  presented,  not 
being  authenticated  in  the  way  that  is 
believed  the  law  required,  can  not  be 
received  as  a  part  of  the  record. 
The  record,  stripped  of  this  paper 
offered  as  a  substitute  for  a  bill  of  ex- 
ceptions, shows  no  errors  or  grounds 
for  reversing  the  judgment  of  the  court 
below."    Houston  v.  Jones»  4  Tex.  170. 

(4)  Effect  of  Failure  of  Judge  to  File 
Bill  in  Lieu  of  That  Refused. 
In  General. — When  a  judge  has  re- 
fused a  bill  of  exceptions  as  presented, 
and  filed  none  in  lieu  thereof,  as  re- 
quired by  Rev.  Stat.,  art.  1366,  such 
bill  will  be  treated  as  if  it  had   been 


approved.  Exon  v.  State,  33  Tex.  Cr. 
App.  461,  26  S.  W.  1088. 

"Under  the  plain  terms  of  the  stat- 
ute, the  right  to  resort  to  bystanders 
arises  only  when  the  court  has  refused 
the  oflfered  bill  of  exception,  and  filed 
his  own  bill  in  lieu  thereof.  Until  that 
is  done,  the  counsel  can  not  assume 
that  the  court  will  act  unfairly  in  pre- 
paring the  bill  or  that  he  may  not 
agree  to  the  bill  as  filed  by  the  court. 
When,  therefore,  he  has  within  ten 
days  after  the  conclusion  of  the  trial 
prepared  and  presented  his  bill  of  ex- 
ception, and  it  has  been  refused,  he 
has  done  all  that  can  be  required  of 
him  until  the  court  acts  in  the  premises 
as  required  by  the  statute.  The  de- 
fendant can  not  be  made  to  suffer  from 
the  neglect  of  the  judge,  and  if  the 
court  refuses  the  bill  as  presented,  and 
fails  to  file  one  in  lieu  thereof,  then 
we  will  certainly  look  to  the  bill  so 
presented  and  refused  to  ascertain 
whether  it  contains  rrierit,  and  treat  it 
as  if  it  in  fact  had  been  approved." 
Exon  v.  State,  33  Tex.  Cr.  App.  461. 
26  S.  W.  1088,  citing  Belo  v.  Wren,  63 
Tex.  686,  728. 

Remedy  Where  Court  Declines  to 
Indorse  Refusal  on  Bill. — If  the  court 
should  decline  to  indorse  a  refusal  on 
the  bill,  or  refuses  to  permit  it  to  be 
filed,  appellant  has  simply  to  resort  to 
his  writ  of  certiorari  for  redress.  Exon 
V.  State,  33  Tex.  Cr.  App.  461,  26  S. 
W.  1088. 

6.    Filing. 

In  General. — It  is  expressly  provided 
by  statute  that  where  the  bill  of  ex- 
ceptions submitted  to  the  judge  is  by 
him  found  to  be  correct  it  shall  be 
signed  by  him  without  delay,  and  filed 
with  the  clerk  during  the  term.  Sayles* 
Civ.  Stats.,  art.  1366  (1364).  Sabine, 
etc.,  R.  Co.  V.  Joachimi,  58  Tex.  452. 
For  other  cases  as  to  time  of  filing  see 
ante,  "Statement  of  Rules  as  to  Time," 
II,  D,  3,  c. 

"The  substantial  requirements  of  our 
statutes  in  reference  to  bills  of  excep- 
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tion  are  that  the  exceptant  shall  draw 
his  bill  and  present  it  to  the  trial  judge 
for  his  signature  within  10  days  after 
the  conclusion  of  the  trial;  that  the 
judge  shall  submit  it  to  the  adverse 
party  or  his  counsel,  and  that,  if  it  be 
found  correct,  it  shall  be  signed  with- 
out delay  and  delivered  to  the  clerk  to 
be  filed.  Rev.  Stat.  1895,  arts.  1364- 
1366."  Stephens  v.  Herron,  99  Tex. 
63,  87  S.  W.  326. 

*'The  statement  of  facts  and  bills  of 
exceptions  are  required  in  plain  and 
unambiguous  language,  as  has  been 
frequently  decided  by  the  court,  to  be 
prepared  and  submitted  to  the;  judge 
and  signed  by  him,  and  filed  as  a  part 
of  the  record  during  the  term  of  the 
court  at  which  such  bill  was  taken  or 
when  said  cause  was  tried.  (Paschal's 
Dig.,  arts.  149  and  217-8-9.)"  Frost  z\ 
Frost,  45  Tex.  324. 

Under  Rev.  St.  art.  1366.  requiring 
the  trial  judge  to  sign  a  bill  of  excep- 
tions "without  delay,"  and  to  file  it 
"with  the  clerk  during  the  term,"  a  bill 
of  exceptions  submitted  for  allowance 
in  due  time,  but  not  signed  and  filed  by 
the  trial  judge  until  40  days  after  the 
expiration  of  the  term,  will  not  be 
considered  when  it  appears  that  the 
party  taking  it  neglected  to  compel  the 
trial  judge  to  file  it  in  time.  Maury  v. 
Keller  (Civ.  App.),  53  S.  W.  59. 

Striking  Out  Bill  Not  Signed  and 
Filed  in  Time. — See  post,  "Grounds," 
IT.  E,  4,  a. 

Mandamus  to  Compel  Authentica- 
tion and  Filing.— See  the  title  MAN- 
DAMUS. 

K   BILL  AS  PART  OF  RECORD. 
I.  In  General 

A  bill  of  exceptions  and  statement  of 
facts  are  alike  intended  to  be  incor- 
porated into  and  become  parts  of  the 
record  of  the  case.  Round  tree  v,  Gal- 
veston. 42  Tex.  612.  See,  also.  Frost  v. 
Frost.  45  Tex.  324. 

Generally  as  to  what  constitutes  the 
record  on  appeal,  see  the  title  AP- 
PEAL AND  ERROR,  vol.  1.  p.  313. 


8.   Bill  Allowed,  Signed  and  Filed  Not 
Subject  to  Alteration  by  Judge. 

After  bills  of  exception  have  been 
allowed  and  signed  by  the  judge,  and 
filed  by  the  clerk,  the  judge  has  no 
authority  to  alter  the  same.  Conrad 
r.  Walsh,  1  White  &  W.  Civ.  Cas.  Ct. 
App    §  231. 

3.  Conclusiveness   as    against   Attack 
in  Appellate  Court 

A  bill  of  exceptions  can  not  be  at- 
tacked in  the  supreme  court  as  being 
erroneously  allowed.  East  Line,  etc., 
R.  Co.  V.  Culberson,  72  Tex.  375,  384, 
10  S.  W.   706. 

The  verity  of  an  approved  bill  of 
exceptions  is  not  subject  to  attack  or 
modification  by  affidavit,  where  the  bill 
is  regular  on  its  face.  Wade  z'.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  (Civ.  App.), 
110  S.  W.  84. 

On  appeal  the  court  can  not  try  on 
affidavits  the  question  whether  a  bill 
of  exceptions  was  in  fact  signed  and 
filed  after  the  term,  though  the  record 
shows  differently.  Von  Boeckmann  v, 
Loepp   (Civ.  App.),  73  S.  W.  849. 

4.  Striking  Out  Bill, 
a.    Grounds. 

Where  Altered  after  Signature  and 
Approval. — The  district  court  has  ju- 
risdiction to  correct  the  record  of  the 
case  so  as  to  strike  out  a  statement  of 
facts  and  bill  of  exceptions  which  has 
been  materially  altered  after  signing 
and  approval  by  the  judge  notwith- 
standing an  appeal  has  been  effected 
and  the  transcript  filed  in  the  court  of 
civil  appeals,  and  in  such  case,  when  a 
motion  to  strike  out  the  statement  and 
bill  because  of  such  alteration  alleges 
that  the  bill  of  exceptions  has  been  al- 
tered in  many  respects  by  blotting  out 
and  striking  out  a  great  deal  of  matter 
specifically  set  out  in  a  motion  pre- 
viously filed  and  served  on  appellant's 
attorney,  and  the  motion  is  sustained, 
and  no  resistance  was  offered  by  ap- 
pellant or  his  attorney  to  such  action 
of  the  trial  court,  though  the  record 
shows  appellant's  attorney  had  notice 
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of  the  motion,  the  bill  of  exceptions 
which  was  struck  out  can  not  be  con- 
sidered on  appeal  either  as  a  whole  or 
in  part.  Judgment,  Stark  v,  Harris 
(Civ.  App.),  106  S.  W.  887,  reversed. 
Harris  v.  Stark,  101  Tex.  587,  110  S. 
W.  737. 

Bill  Signed  Through  Misapprehen- 
sion.— Where  the  judge,  through  mis- 
apprehension, signs  an  erroneous  bill 
of  exceptions,  the  same  may  be  stricken 
out  on  motion,  and  others  filed.  St. 
Louis,  S.  W.  Ry.  Co.  v.  Campbell  (Civ. 
App.),  34  S.  W.  186. 

If  a  bill  of  exception  is  erroneously 
signed  and  allowed  by  the  trial  judge, 
it  may  be  stricken  out  on  motion. 
East  Line,  etc.,  R.  Co.  v,  Culberson, 
72  Tex.  375,  384,  10  S.  W.  706. 

Bill  Not  Signed  and  Filed  in  Time.— 
Bill  of  exceptions  not  signed  and  filed 
in  time  by  the  trial  judge,  will  be 
stricken  out  when  the  appellant  knew 
of  the  judge's  dereliction  and  did  not 
apply  for  mandamus  to  compel  signa- 
ture and  filing.  Maury  v.  Keller  (Civ. 
App.),  53  S.  W.  59,  affirmed  in  93  Tex. 
714,  no  op. 

A  bill  of  exceptions  will  not  be 
stricken,  as  not  filed  within  ten  days 
from  overruling  of  a  motion  for  a  new 
trial,  where  appellant  shows  that  the 
county  judge,  without  his  knowledge, 
left  the  state,  and  that  his  whereabouts 
were  not  known;  that  the  statement  of 
facts  was  duly  presented  to  counsel  for 
appellee,  who  received  it,  and  signed 
it;  and  that  the  statement  was  pre- 
sented to  the  county  judge  immediately 
on  his  return.  Johnson  v.  Erado  (Civ. 
App.),  50  S.  W.  139. 

Where  a  bill  of  exceptions  appears 
to  have  been  filed  while  the  court  was 
in  session,  and  within  the  time  required 
by  statute,  it  will  not  be  stricken  from 
the  record,  though  there  are  affidavits 
that  it  was  in  fact  filed  long  after  ad- 
journment. Keller  v.  Kettner  (Civ. 
App.),  67  S.  W.  907. 
b.  Judge  Can  Not,  in  Vacation,  Sus- 
tain Motion  to  Strike. 

Generally,  as   to  power  of  judge   in 


vacation,  see  the  title  CHAMBERS 
AND   VACATION,  vol.  4,  p.  77. 

The  judge's  sustaining  a  motion  in 
vacation  to  strike  from  the  record  a 
bill  of  exceptions  is  a  nullity,  and  can 
not  be  considered  on  appeal,  since  a 
judge,  not  being  so  authorized  by 
statute,  can  not  adjudicate  in  vacation 
the  rights  of  litigants.  Ford  v.  Liner^ 
59  S.  W.  943,  24  Tex.  Civ.  App.  353. 
5.    Substitution  of  Lost  BilL 

See,  generally,  the  title  LOST  IN- 
STRUMENTS AND   RECORDS. 

An  order  supplying  a  lost  bill  of  ex- 
ceptions made  at  a  term  subsequent  to 
that  at  .which  final  judgment  was  ren- 
dered, and  without  notice  to  the  ad- 
verse party  or  his  attorney  of  the  mo- 
tion to  supply  the  lost  paper,  is  of  no 
effect.  Such  substituted  paper  is  not 
a  part  of  the  record  in  the  case,  and 
will  not  be  considered  on  appeal.  Har- 
vey V.  Carroll,  72  Tex.  63,  10  S.  W. 
334. 

F.    CONSTRUCTION   OF  BILL. 
1.    Presumption   as   to    Completeness 
and  Verity  of  Statements  in  Bill. 

It  will  be  presumed  that  the  bill  of 
exceptions  states  all  that  occurred  at 
the  trial.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Boyd,  40  Tex.  Civ. 
App.  93,  88  S.  W.  509. 

In  the  absence  of  a  showing  to  the 
contrary,  the  supreme  court  will  pre- 
sume that  the  statements  contained  in 
*a  bill  of  exceptions  are  true.  Dunham 
V,  Forbes,  25  Tex.  23. 

A  bill  of  exceptions  signed  by  the 
judge,  and  containing  a  statement  of 
the  facts  given  in  evidence,  was  pre- 
sumed to  contain  a  statement  of  facts 
as  well  as  a  bill  of  exceptions;  and,  it 
appearing  therefrom  that  improper 
testimony  had  been  admitted,  the  judg- 
ment was  reversed.  Bennett  v.  Dowl- 
ing,  22  Tex.  660. 

Where  an  exception  is  reserved  to 
the  admission  of  a  deed  in  evidence,  on 
the  ground  that  the  deed  was  not  filed 
three  days  before  the  trial  commenced,, 
and    notice    thereof    given    to    the    ad- 
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verse  party  (as  the  statute,  Hart.  Dig., 
art.  745,  requires  for  the  admission  of 
deeds  in  evidence,  without  proof  of 
execution),  it  would  seem  that  the  im- 
port of  the  bill  of  exceptions  must  be 
taken  to  be  that  the  execution  of  the 
deed  was  not  proved,  and  that  there 
was  not  other  evidence  before  the 
court  sufficient  to  admit  it.  Wooten  r. 
Dunlap,  20  Tex.   183,   184. 

In  a  suit  for  specific  performance 
brought  by  the  vendee,  the  bond  for  a 
deed,  as  shown  in  the  bill  of  excep- 
tions, described  a  note  for  the  pur- 
chase money  as  maturing  January  1, 
1S79,  instead  of  January  1,  1876,  as  al- 
leged in  the  petition.  A  receipt  for  the 
cash  payment  recited  that  the  note 
matured  January  1,  1876,  and  the 
vendor  testified  that  it  was  due  at  that 
time.  Held,  that  it  would  be  presumed 
that  "1879"  was  written  in  the  bill  of 
exceptions  by  a  clerical  error,  and  that 
it  was  error  to  exclude  the  bond  for 
variance.  Phillips  v.  Herndon,  78  Tex. 
378,  14  S.  W.  857. 

t.  Construction  of  Bill  in  Connection 
with  Statement  of  Facts,  Where 
Not  Inconsistent. 

Where  the  statement  in  the  bill  and 
that  in  the  statement  of  facts  are  not 
inconsistent,  both  should  be  taken  to- 
gether as  constituting  the  bill  of  ex- 
ceptions upon  the  particular  matter. 
Heffron  r.  Pollard,  73  Tex.  96,  11  S. 
W.  165. 

Where  the  bill  of  exceptions  showed 
that  a  deed  of  the  land  in  controversy 
from  T.  to  S.,  executed  by  the  trustees 
of  T.,  was  introduced  in  evidence  over 
the  objection  of  the  defendant  on  the 
ground  that  the  authority  of  the  trus- 
tees was  not  shown,  but  was  not  read 
in  evidence,  and  the  statement  of  facts 
showed  that  a  deed  of  the  same  prop- 
erty direct  from  T.  to  S.  was  read  in 
evidence  without  objection,  it  will  not 
be  presumed  on  appeal  that  the  two 
deeds  referred  to  are  the  same.  Fergu- 
son r.  Cochran  (Civ.  App.),  45  S. 
W.  30. 


8.  Rule  in  Case  of  Conflict  between 

Bill  and  Statement  of  Facts. 
See    the   title   APPEAL   AND   ER- 
ROR, vol.  1,  p.  690. 

m.  Statement  of  Facts  on  Ap- 
peal. 

A.      ORIGIN,     PURPOSE     AND 

SCOPE. 
1.    Of  Statutory  Origin. 

The  statement  of  facts  was  unknown 
to  the  practice  at  common  law  and 
was  introduced  into  the  Texas  system 
by  statute.  Jamison  v.  Dooley,  98 
Tex.  206,  82  S.  W.  780. 

9.  Purpose  and  Scope. 

In  General. — The  purpose  of  the 
statement  of  facts  is  to  make  the  evi- 
dence introduced  upon  the  trial  a  part 
of  the  record  in  the  case.  Jamison  v, 
Dooley.  98  Tex.  206,  82  S.  W.  780; 
Stephens  v.   Bowerman,  27  Tex.  18. 

A  statement  of  facts  is  intended  to 
embody  in  the  record  all  the  evidence 
introduced  on  the  trial  as  agreed  to 
by  the  parties  and  approved  by  the 
court;  or  if  the  parties  fail  to  agree 
as  certified  to  by  the  court  after  ex- 
amining the  statements  prepared  by 
them  respectively.  Roundtree  v.  Gal- 
veston, 42  Tex.  612. 

There  is  no  authority  for  bringing 
to  the  knowledge  of  the  supreme  court 
the  facts  proved  upon  the  trial  of  a 
case  through  the  medium  of  a  bill  of 
exception.  Such  a  bill  brings  up  re- 
jected testimony,  or  testimony  ad- 
mitted over  objections.  But  evidence 
introduced  without  complaint,  and 
which  formed  part  of  the  case  made 
before,  the  court  or  jury,  must  be  put 
in  the  statement  of  facts;  otherwise, 
it  will  not  be  noticed  on  appeal.  Dull 
V.   Drake,  68  Tex.  205,  4   S.  W.  364. 

On  appeal  the  deposition  of  a  wit- 
ness and  an  affidavit  that  the  deposi- 
tion was  introduced  in  evidence,  con- 
tained in  the  record,  but  not  contained 
in  the  statement  of  facts,  are  subject 
to  a  motion  to  strike  from  the  record. 
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Western  Union  Tel.  Co.  v.  Kuyken- 
dall  (Civ.  App.),  86  S.  W.  61. 

As  Substitute  for  Bill  of  Exceptions. 
— See  ante,  "Substitutes  for  Bill  of 
Exceptions,"  II,  B,  3;  and  see  ante, 
''Sufficient  Where  Evidence  Contained 
in  Statement  of  Facts,"  II,  C,  4,  c,  (3). 

As  to  necessity  for  compliance 
with  rules  as  to  time  of  filing  bills  of 
exceptions,  where  bill  is  incorporated 
into  statement  of  facts,  see  ante,  ''Ap- 
plication of  Rules  as  to  Time  Where 
Bill  Incorporated  in  Statement  of 
Facts,"  II,  D,  3,  d. 

Statement  of  Facts  Treated  as  Case 
Stated. — It  seems  that  where  a  jury  is 
waived  and  a  statement  of  facts  for 
the  supreme  court  is  made  up  as  in  or- 
dinary cases,  the  statement  of  facts 
nuiy  be  treated  on  appeal  as  a  case 
stated,  and  if  the  judgment  be  reversed 
such  judgment  may  be  rendered  as 
should  have  been  rendered  in  the  court 
below.  Trevino  v.  Fernandez,  13  Tex. 
630. 

Admissibility  as  Evidence  in  another 
Trial. — "The  statement  of  facts  is  not 
made  up  for  the  purposes  of  a  new 
trial,  and  can  not  be  used  as  evidence 
except,  possibly,  in  cases  where  no 
other  evidence  can  be  procured." 
Wootters  v.  Kauffman,  67  Tex.  488,  3 
S.  W.  465. 

A  statement  of  facts  purporting  to 
contain  the  testimony  of  a  party  to  a 
suit  in  a  former  trial,  but  which  was 
not  signed  by  him,  does  not  stand  on 
the  footing  of  admissions  in  writing, 
and  is  not  admissible  against  him. 
Castleman  v.  Sherry,  46  Tex.  228.  See 
the  title  DECLARATIONS  AND  AD- 
MISSIONS, vol.  6,  p.  1. 

B.    NECESSITY. 
1.    General  Rules. 

Essential  Where  Assignments  of 
Error  Involve  Issues  of  Fact  or  De- 
pend on  Status  of  Facts. — ^The  appel- 
late court  will  not  consider  assign- 
ments of  error  involving  issues  of  fact, 
or  dependent  on  the  status  of  the 
facts,  where  there  is  no  statement  of 


facts  in  the  record.  Beaumont  Imp.  Co. 
V.  Carr,  32  Tex.  Civ.  App.  615,  75  S. 
W.  327;  International,  etc.,  R.  Co.  v, 
Folliard  (Sup.),  9  S.  W.  259;  Chandler 
V.  Sappington,  36  Tex.  272;  Punderson 
V.   Love,   3   Tex.   60. 

Assignments  of  error  referring  to 
matters  growing  out  of  the  facts,  can 
not  be  considered  on  appeal,  in  ab- 
sence of  a  statement  of  facts.  Bemus 
V.  Donigan,  18  Tex.  Civ.  App.  125,  126, 
43   S.   W.    1052. 

Matters  which  can  only  be  deter- 
mined from  evidence  can  not  be  con- 
sidered on  appeal,  where  there  is  no 
statement  of  facts  in  record.  Victoria 
V.  Jessel,  7  Tex.  Civ.  App.  520,  27  S.  W. 
159,  citing  Caswell  v.  Greer,  4  Tex.  Civ. 
App.  659,  23  S.  W.  331,  1002. 

Evidence  will  not  be  considered  on 
appeal  where  there  is  no  statement  of 
facts.  Loonie  v.  Burt,  80  Tex.  582. 
16  S.  W.  439. 

The  appellate  court,  on  reviewing 
assignments  of  error,  can  not  go  be- 
yond the  statement  of  facts  for  the 
evidence  on  which  the  case  was  tried 
and  the  judgment  rendered.  Rabb  v. 
Texas,  Loan,  etc.,  Co.  (Civ.  App.),  96 
S.  W.  77. 

If  a  party  seek  to  reverse  a  judg- 
ment upon  the  facts  alone,  he  must 
bring  them  before  the  court  in  the 
mode  prescribed  by  law;  so  that  it 
may  appear  by  a  stateiqent,  either 
signed  by  the  parties  or  Certified  by 
the  judge,  that  they  are  the  facts; 
that  is,  all  the  facts  in  the  case.  Camp- 
bell V.   Skidmore,   1  Tex.   475. 

When  there  is  no  statement  of  facts 
in  the  record,  nothing  can  be  assigned 
as  error  of  law  which  could  have  been 
cured  by  evidence  legally  given  at  the 
trial.  Until  the  contrary  be  shown, 
the  appellate  court  is  bound  to  pre- 
sume that  the  evidence  was  sufficient 
to  sustain  the  judgment.  Dewees  v, 
Hudgeons,  1  Tex.  192. 

Statement  of  facts  must  accompany 
assignment  of  error  to  supreme  court, 
w^here  facts  are  not  stated  in  opinion 
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below.  Hanrick  v.  Gurley,  93  Tex. 
458,  473,  54  S.  W.  347,  55  S.  W.  119,  56 
S.  W.  330. 

Where  there  are  no  statements  of 
fact  in  the  record,  and  no  finding  that 
property  involved  was  a  homestead, 
the  appellate  court  can  not  consider 
that  issue.  Featherstone  v.  Brown  (Civ. 
App.),  88  S.  W.  470,  affirmed  in  101 
Tex.  635,   no  op. 

Where  there  is  no  statement  of  facts 
in  the  record,  but  there  were  special 
issues  submitted  to  the  jury  and  an- 
swered; and  it  is  claimed  that  upon 
th€^  verdict  the  judgment  entered 
should  not  have  been  rendered,  this 
is  the  only  question  which  the  appel- 
late court  can  consider.  Allen  v.  Wil- 
lis. 60  Tex.  155. 

Essential  to  Investigation  of  Merits. 
— Where  there  is  no  statement  of 
facts,  the  court  will  not  investigate 
merits.  Punderson  v.  Love.  3  Tex.  60, 
61;  Sublett  v.  Kerr,  12  Tex.  366,  369; 
Ponton  V.  Bellows,  13  Tex.  254,  256; 
Raleigh  r.  Cook,  60  Tex.  438,  440;  Ren- 
fro  V.  Harris  (Civ.  App.),  72  S.  W.  237. 
Where  there  is  no  statement  of  facts 
in  record,  validity  or  invalidity  of  con- 
tract of  which  defendant  complains 
can  not  be  considered.  Williams  %k 
Huling,   43   Tex.   113,    120. 

A  statement  of  facts  is  necessary  to 
review  a  judgment  for  appellees,  in 
^n  aqtion  of  trespass  to  try  title  to 
which  they  pleaded  not  guilty  and  the 
statutes  of  limitations,  though  appel- 
lant's title  was  good  on  its  face.  Shel- 
don V.  Benavides,  60  Tex.  673. 

Affirmance  in  Absence  of  Statement 
Where  Record  Contains  No  Funda- 
mental Error. — Where  there  is  no 
statement  of  facts  and  the  record  con- 
tains no  fundamental  error,  the  judg- 
ment appealed  from  must  be  affirmed. 
Kesler  r.  Robson,  16  Tex.  119,  123; 
Lewis  V.  Black,  16  Tex.  652;  Ellington 
V.  Ellington,  29  Tex.  2;  Yeamans  v. 
Tone,  Dallam  362:  Weedc  v.  Board  of 
Land  Comm'rs.  Dallam  386;  Juergens 
V.  Missouri,  etc.,  R.  Co.,  16  Tex.  Civ. 


App.  452,  42  S.  W.  230;  Smith  wick 
V.  Kelley  (Civ.  App.),  21  S.  W.  690; 
Anderson  v.  Walker  (Civ.  App.),  67 
S.  W.  432;  Watson  v,  Birdwell  (Civ. 
App.),  98  S.  W.  407. 

In  absence  of  statement  of  facts, 
only  such  errors  as  are  shown  by  the 
record,  which  go,  the  foundation  of 
the  action  or  the  merits  of  the  case, 
can  be  considered.  McKinion  v.  Mc- 
Gowan,  2  Posey  288,  290. 

W^here,  in  the  absence  of  a  state- 
ment of  facts,  the  appellate  court  is 
unable  to  determine  whether  the  trial 
court  erred  in  any  of  the  respects 
stated  in  the  assignments  of  errors, 
the  judgment  of  the  court  below  will 
be  affirmed.  Watson  v.  Birdwell  & 
Son  (Civ.  App.),  98  S.  W.  407. 
.  Fmdings  of  the  trial  court  where 
supported  by  evidence,  or  in  absence 
of  statement  of  facts,  will  not  be  dis- 
turbed on  appeal.  Smith  v.  Anderson, 
8  Tex.  Civ.  App.  188,  193,  28  S.  W.  565, 
citing  Moore  v.  Rogers,  84  Tex.  1,  19 
S.  W.  283. 

Where  there  is  no  statement  of 
facts  but  the  findings  of  fact  and  law 
are  in  the  record,  the  appellate  court 
will  not  reverse  unless  the  ruling  af- 
firmatively appears  to  be  wrong  from 
the  findings  of  fact.  Ivey  v.  Harrell, 
1  Tex.  Civ.  App.  226,  20  S.  W.  775. 

In  the  absence  of  a  statement  of 
facts  the  appellate  court  will  not  or- 
dinarily reverse  unless  able  to  see,  not 
only  that  the  lower  court  erred,  but 
that  such  error  must,  with  reasonable 
certainty,  have  produced  substantial 
injury.  Lockett  v.  Schurenberg,  60 
Tex.  610;  Frieberg  v.  Lowe,  61  Tex. 
436;  Stonebraker  v.  Friar,  70  Tex.  202, 
204,  7  S.  W.  799;  Missouri,  etc.,  R.  Co. 
r.  Stafford,  13  Tex.  Civ.  App.  192,  35 
S.  W.  48.  affirmed  in  93  Tex.  647,  no 
op.;  Crawford  v.  McGinty  (Sup.).  11 
S.  W.   1066. 

"When  the  appellate  court  has  be- 
fore it  a  complete  transcript  of  the 
proceedings  of  the  lower  court,  and 
it   is  shown  therefrom  that   the  court 
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erred  in  the  trial  of  the  cause,  the  ap- 
pellant is  entitled  to  a  reversal  of  the 
judgment,  unless  it  is  manifest  that  the 
error  was  harmless,  and  that,  upon  the 
facts,  as  developed  upon  the  trial,  and 
the  pleadings,  no  other  judgment  than 
the  one  appealed  from  could  have  been 
correctly  rendered.  But  the  reverse 
of  this  is  the  rule  in  this  court  when 
the  transcript  contains  no  statement 
of  facts.  In  such  case,  unless  the  er- 
rors complained  of  are  shown  to  have 
worked  injury  to  the  appellant,  the 
judgment  will  be  affirmed."  Missouri, 
etc..  R.  Co.  V,  Stafford,  13  Tex.  Civ. 
App.  192,  35  S.  W.  48,  affirmed  in  93 
Tex.  647,  no  op. 

Generally  as  to  the  rule  that  error 
appearing  on  the  record  will  be  ground 
for  reversal,  unless  shown  to  have 
been  harmless,  see  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  313. 

Statement  Unnecessary  Where  All 
Evidence  Appears  by  the  Record. — To 
authorize  the  revision  of  a  judgment 
on  the  merits  a  formal  statement  of 
facts  is  not  essential  where  all  the  evi- 
dence legally  and  conclusively  appears 
by  the  record.  State  v.  Connor,  86 
Tex.  133,  23  S.  W.  1103,  quoting  Salinas 
V.  Wright,  11  Tex.  572,  578. 

Consideration  of  Errors  of  Law  Ap- 
parent of  Record. — If  no  statement  of 
facts  be  presented,  the  supreme  court 
must  notice  errprs  of  law  apparent 
upon  the  record.  Brooks  v.  Breeding, 
32  Tex.  752. 

Fact  that  no  statement  of  facts  ac- 
companies record  will  not  preclude  re- 
view where  there  is  no  dispute  as  to 
facts  and  question  is  purely  one  of 
law.     Mervin  v.  Murphy,  35  Tex.  787. 

Where  trial  judge's  conclusions  of 
fact  are  accepted  by  appellant  as  cor- 
rect, appellate  court  may  revise  er- 
rors in  applying  law  to  such  facts 
without  statement  of  facts.  Cousins 
V.  Grey,  60  Tex.  346.  348. 

Judgment  will  be  reversed  in  ab- 
sence of  statement  of  facts  when  it 
appears    that   judgment    was    rendered 


on  what  was  supposed  to  be  law  and 
not  on  the  facts.  Armstrong  v,  Nixon, 
16  Tex.  610,  615. 

Consideration  of  Sufficiency  of 
Pleadings. — Where,  on  appeal,  there  is 
no  statement  of  facts,  the  court  will 
consider  such  assignments  of  error  as 
relate  to  the  sufficiency  of  the  petition 
to  warrant  the  judgment.  Roundtree 
V.  Galveston,  42  Tex.  612. 

A  judgment  unsupported  by  the 
pleadings  must  be  reversed,  though 
there  be  no  statement  of  facts  in  the 
record.     Neill  r.  Newton,  24  Tex.  202. 

In  the  absence  of  a  statement  of 
facts,  every  presumption  is  in  favor  of 
the  verdict;  but  when  the  verdict  is 
repugnant  to  the  admissions  in  the 
pleadings,  there  is  no  necessity  of  a 
statement  of  facts  to  show  that  the 
verdict  is  wrong.  Nothing  can  be 
presumed  to  have  been  proved  which 
could  not  legally  have  been  proved 
under  the  pleadings.  Lucketts  v. 
Townsend,  3  Tex.  119. 
8.  Matters  Not  Considered  in  Ab- 
sence of  Statement  of  Facts. 

a.  Rulings  on  Applications  for  Con- 
tinuance or  Postponement. 

Whether  refusal  of  continuance 
should  be  reviewed  in  the  supreme 
court  in  the  absence  of  statement  of 
facts,  quaere.  Pulliam  z\  Webb,  26 
Tex.  95,  97. 

"As  there  is  no  statement  of  facts, 
the  only  question  which  can  be 
deemed  properly  presented  by  the 
record  for  revision  is  the  refusal  of  a 
continuance.  And  it  is  questionable 
whether,  in  the  absence  of  the  evi- 
dence, that  question  ought  to  be  re- 
vised by  this  court."  Pulliam  v,  Webb, 
26  Tex.  95. 

Court's  ruling  on  requested  post- 
ponement of  trial  can  not  be  revised 
in  the  absence  of  statement  of  facts. 
Rankin  r.  Oliver  (Civ.  App.),  34  S.  W. 
449.  450. 

b.  Disqualification  of  Trial  Judge. 

In  the  absence  of  a  statement  of 
facts,  the  appellate  court  can   not  de- 
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tcrmine  whether  the  trial  judge  was 
disqualitied,  as  suggested  in  the  court 
below;  nor  can  it  consider,  for  this 
purpose,  the  affidavit  and  exhibits  at- 
tached to  appellant^s  motion  for  a  new 
trial.  Wright  v.  Sherwood  (Civ. 
App.),  37  S.  W.  468,  atfirmed  in  93  Tex. 
724,  no  op. 
c  Rulings  as  to  Parties. 

See,  generally,   the   title   PARTIES. 

Court's  ruling  as  to  necessary  par- 
ties can  not  be  revised  in  absence  of 
statement  of  facts.  Rankin  v.  Oliver 
(Civ.  App.),  34  S.  W.  449.  450. 

In  the  absence  of  statement  of  facts, 
appellate  court  will  not  review  right 
of  party  to  have  intervened  in  lower 
court.     Bremond  v.  Manley,  31  Tex.  6. 

Where  S.  instituted  a  suit  against 
B.,  and  pending  the  suit  S.  died,  and 
his  wife  Elizabeth,  as  widow,  pe- 
titioned to  revive  as  the  only  heir; 
whereupon  M.  claimed  the  negotiable 
security  declared  upon  as  intervenor, 
and  upon  consultation  between  the 
widow  and  the  intervenor  the  right 
was  decided  in  favor  of  the  intervenor, 
and  thereafter  he  prosecuted  the  suit 
in  his  own  name.  He  obtained  judg- 
ment against  the  defendant,  who 
seems  to  have  proved  nothing  at  the 
trial.  In  the  absence  of  a  statement  of 
facts  there  is  no  such  error  as  the 
court  can  notice.  If  there  was  error 
as  to  the  rightful  ownership  of  the 
draft,  that  was  a  matter  between  the 
intervenor  and  the  widow,  and  she  not 
having  appealed,  the  court  can  not 
see  how  the  defendant,  who  was  the 
acceptor,  was  prejudiced.  Bremond  v. 
Manley,  31  Tex.  6. 
d.  RiiUngs  on  Pleadings. 

Ruling  on  Special  Exceptions  to 
Pleadings. — In  the  absence  of  a  state- 
ment of  facts,  assignments  of  error 
relating  to  rulings  on  appellant's  spe- 
cial exceptions  to  appellee's  pleadings, 
can  not  be  reviewed  on  appeal.  Chi- 
cago, etc.,  R.  Co.  V.  Barrett,  45  Tex. 
Civ.  App.  73,  100  S.  W.  800,  affirmed  in 
102  Tex.  579,  no  op. 


Sustaining  Plea  to  Venue.— Where  a 
plea  as  to  venue  was  tried  several 
terms  after  filing,  and  the  claim  that 
it  was  waived  was  not  made  below, 
the  sustaining  of  such  plea  will  not  be 
reviewed;  the  record  not  containing 
the  evidence.  Chamberlain  v.  Carroll 
(Civ.  App.),   59  S.  W.  624. 

Ruling  of  District  Court  as  to 
Counterclaim  Filed  in  Justice  Court 
— In  the  absence  of  a  statement  of 
facts,  determination  of  the  district 
court  on  appeal  as  to  whether  a  coun- 
terclaim filed  in  action  in  the  justice 
court  was  for  the  sole  purpose  of  ob- 
taining jurisdiction,  will  not  be  re- 
vised. Galveston,  etc.,  R.  Co.  v.  Fus- 
sell  (Civ.  App.),  23  S.  W.  932. 
e.  Matters  Relating  to  Evidence. 
(1)    In  General. 

Where  there  is  no  statement  of 
facts  legally  in  the  record,  assign- 
ments of  error  relating  to  matters  of 
evidence  will  not  be  considered.  Lee 
V.  Hickson,  40  Tex.  Civ.  App.  632,  91 
S.  W.  636,  affirmed  in  101  Tex.  646, 
no  op. 

In  order  that  the  evidence  shall  be 
considered  on  appeal  or  error,  it  must 
be  brought  up  by  a  bill  of  exceptions, 
case,  or  statement  of  facts.  Dewees 
V.  Hudgeons,  1  Tex.  192;  Wade  v.  Bu- 
ford.  1  White  &  W.  Civ.  Cas.  Ct.  App. 
§  1334. 

(8)    Rulings  Admitting   or  Excluding 

Evidence, 
(a)     General   Rule   Stated,   Construed 

and  Applied. 
Rule  Stated. — It  is  the  general  rule 
that  in  the  absence  of  a  statement  of 
facts  appellate  courts  will  not  revise 
the  rulings  of  the  court  below  in  the 
admission  or  exclusion  of  evidence. 
Harvey  v.  Hill,  7  Tex.  591;  Webb  v. 
Maxan,  11  Tex.  678;  Hardiman  r.  Her- 
bert, 11  Tex.  656;  Sublett  v.  Kerr.  12 
Tex.  366;  Dalby  v.  Booth,  16  Tex. 
563,  565;  King  v.  Gray,  17  Tex.  62; 
Hutchins  r.  Wade,  20  Tex.  7;  Gal- 
breath  V.  Templeton,  20  Tex.  45;  Fox 
r.      Sturm,    21    Tex.   406;    Fulgham   v. 
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Bendy,  23  Tex.  64;  Blackwell  v.  Pat- 
ton,  23  Tex.  670;  Tucker  v.  Willis,  24 
Tex.  247;  Cottrell  v.  Teagarden,  25 
Tex.  317;  Thompson  v.  Callison,  27 
Tex.  438;  Jones  v,  Cavasos,  29  Tex. 
428;  McCarty  v.  Wood,  42  Tex.  38; 
Tarlton  v.  Daily,  55  Tex.  92;  Texas, 
etc.,  R.  Co.  V.  McAllister,  59  Tex.  349; 
Lockett  V.  Schurenberg,  60  Tex.  610; 
Endick  v.  Endick,  61  Tex.  559;  Bowles 
V.  Beal,  60  Tex.  322;  Kitig  v.  Pfeififer, 
62  Tex.  307;  Texas,  etc.,  R.  Co.  v. 
Curry,  64  Tex.  85;  Devore  r.  Crowder, 
66  Tex.  204,  18  S.  W.  501;  Rains  v. 
Herring,  68  Tex.  468,  5  S.  W.  369;  Dull 
V.  Drake,  68  Tex.  205,  4  S.  W.  364; 
Harris  v.  Spence,  70  Tex.  616,  8  S.  W. 
313;  Stonebraker  v.  Friar,  70  Tex.  202, 
7  S.  W.  799;  Torrey  v.  Cameron  &  Co., 
74  Tex.  187,  11  S.  W.  1088;  Missouri 
Pac.  R.  Co.  V.  Edwards,  75  Tex.  334, 
12  S.  W.  853;  Atchison,  etc.,  R.  Co.  v. 
Lochlin,  87  Tex.  467,  29  S.  W.  469; 
National  Bank  v,  Kenney,  98  Tex.  293, 
83  S.  W.  368;  Bupp  v.  O'Connor,  1 
Tex.  Civ.  App.  328,  330,  21  S.  W.  619; 
Eastin  v.  Ferguson,  4  Tex.  Civ.  App. 
643,  23  S.  W.  918;  Goodale  v.  Douglas, 
5  Tex.  Civ.  App.  695,  24  S.  W.  966; 
Victoria  v.  Jessel,  7  Tex.  Civ.  App.  520, 
27  S.  W.  159;  Yeiser  v.  Burdett,  10 
Tex.  Civ.  App.  155,  29  S.  W.  912: 
Houston  V.  Washington,  16  Tex.  Civ. 
App.  504,  41  S.  W.  135;  Mattfeld  7'. 
Huntington,  17  Tex.  Civ.  App.  716,  43 
S.  W.  53;  Bemus  v.  Donigan,  18  Tex. 
Civ.  App.  125,  43  S.  W.  1052;  Long  v. 
Behan,  19  Tex.  Civ.  App.  325,  45  S. 
W.  555,  affirmed  in  93  Tex.  733,  no  op.; 
Castellano  v.  Marks.  37  Tex.  Civ.  App. 
273,  83  S.  W.  729;  Gatlin  v.  Street,  40 
Tex.  Civ.  App.  304.  90  S.  W.  318,  af- 
firmed in  101  Tex.  638,  no  op.;  Smith 
V.  Pecos  Valley,  etc.,  R.  Co.,  43  Tex. 
Civ.  App.  204,  95  S.  W.  11,  affirmed  in 
101  Tex.  659,  no  op.;  Chicago,  etc.,  R. 
Co.  V.  Edwards,  45  Tex.  Civ.  App.  66, 
99  S.  W.  1049,  affirmed  in  102  Tex. 
580,  no  op.;  Chicago*  etc.,  R.  Co.  v. 
Barrett,  45  Tex.  Civ.  App.  73,  100  S. 
W.  800.  affirmed  in  102  Tex.  579,  no 
op.;  London  v.  Crow,  46  Tex.  Civ.  App. 


190,  102  S.  W.  177;  Washington  v. 
Eckart  (Sup.),  15  S.  W.  1047;  Slocum 
V.  Putnam  (Civ.  App.),  25  S.  W.  52; 
Spicer  v.  Taylor  (Civ.  App.),  21  S. 
W.  314;  Rosenfield  Const.  Co.  r. 
Cooney  (Civ.  App.),  26  S.  W.  1004; 
Galveston,  etc.,  R.  Co.  v.  Knippa  (Civ. 
App.),  27  S.  W.  730;  McDonald  v. 
Babb  (Civ.  App.).  29  S.  W.  1114;  Gulf, 
etc.,  R.  Co.  V.  Calvert,  11  Tex.  Civ. 
App.  30,  31  S.  W.  679;  Yarzombeck 
v.  Grier  (Civ.  App.),  32  S.  W.  236; 
Bland  v.  State  (Civ.  App.),  38  S.  W. 
252,  affirmed  in  93  Tex.  655,  no  op.: 
Alvardo  Water  Supply,  etc.,  Co.  v. 
Adoue  (Civ.  App.).  47  S.  W.  281,  af- 
firmed in  93  Tex.  724,  no  op.;  Greer 
V,  First  Nat.  Bank  (Civ.  App.),  47  S. 
W.  1045,  affirmed  in  93  Tex.  684,  no 
op.;  Walker  v.  Boyd  (Civ.  App.),  48 
S.  W.  602;  State  v.  Schall  (Civ.  App.), 
50  S.  W.  205;  Brown  v.  Vizcaya  (Civ. 
App.),  55  S.  W.  191,  affirmed  in  93 
Tex.  701,  no  op.;  Ackermann  v.  .\cker- 
mann  (Civ.  App.),  65  S.  W.  755;  Ren- 
fro  r.  Harris  (Civ.  App.),  72  S.  W.  237: 
St.  Louis,  etc.,  R.  Co.  v.  Hill  (Civ. 
App.),  103  S.  W.  227;  Garrison  v. 
Richards  (Civ.  App.).  107  S.-  W.  861: 
Kimmey  r.  Abney  (Civ.  App.),  107  S. 
W.  885;  Litton  v.  Thompson,  2  Posey 
577;  Henry  v.  Shain,  1  App.  Civ. 
Cases,  §  1074;  Hardemyer  v.  Young,  1 
App.  Civ.  Cases,  §  150;  Dunlap  v. 
Brooks,  3  App.  Civ.  Cases,  §  356. 

In  the  absence  of  a  statement  of 
facts,  before  the  appellate  court  can 
revise  the  ruling  of  the  court  below 
upon  the  admission  or  exclusion  of 
testimony,  it  must  manifestly  appear 
from  the  bill  of  exceptions  and  the 
record  that  such  ruling  is  erroneous, 
and  that  it  caused  injury  to  the  party 
complaining.  Atchison,  etc.,  R.  Co.  v. 
Lochlin,  87  Tex.  467,  29  S.  W.  469,  and 
see  cases  cited  to  preceding  para- 
graph. 

"To  reverse  the  judgment,  in  the 
absence  of  a  statement  of  facts,  on 
such  grounds,  this  court  should  or- 
dinarily be  able  to  see,  not  only  that 
the    court   erred,   but   that    such    error 


Digitized  by 


Google 


Exceptions,  Bill  of,  etc. 


159 


must,  with  reasonable  certainty,  have 
produced  a  substantial  injury  to  the 
party  in  the  cause.  An  abstract  error 
upon  a  point  of  law  applicable  to  the 
evidence  is  not  enough.  It  should  ap- 
pear manifestly  to  have  been  a  wrong- 
ful error  in  reference  to  the  cause  of 
action  or  defense."  Lockett  v.  Schuren- 
bcrg,  60  Tex.  610,  quoting  and  ap- 
proving McCarty  v.  Wood,  42  Tex.  38. 

In  the  absence  of  a  statement  of 
facts,  when  from  the  statement  con- 
tained in  a  bill  of  exceptions  to  the 
introduction  of  evidence  it  can  not  be 
ascertained  whether  the  evidence  could 
have  prejudiced  the  complainant,  its 
admission  can  not  afford  ground  for 
reversal.  Abstract  error  will  not  suf- 
fice; it  must  be  error  with  reference 
to  the  cause  of  action  or  defense.  Mis- 
souri Pac.  R.  Co.  r.  Edwards,  75  Tex. 
334,  12  S.   W.  853. 

Where  there  is  no  statenemt  of 
facts,  the  court  will  not  reverse  for 
rejection  of  evidence.  Cottrell  v. 
Teagarden.  25  Tex.  217,  319. 

Where  there  is  no  statement  of 
facts  contained  in  the  record,  the  su- 
preme court  will  not  consider  excep- 
tions to  the  rulings  of  the  court  below 
excluding  testimony,  unless  there  be 
enough  in  the  record  to  make  it  clearly 
appear  that  the  rejected  testimony  was 
imporUnt,  and  that  its  place  was  not 
supplied  by  other  testimony.  Thomp- 
son V.  Callison,  27  Tex.  438. 

Though  it  has  been  held  that  a  state- 
ment of  facts  is  not  necessary  to  in- 
voke the  action  of  the  supreme  court, 
when  there  is  a  bill  of  exceptions 
which  shows  that  competent  evidence 
was  excluded  by  the  court  below,  yet 
this  rule  will  not  apply  unless  the 
relevancy  and  materiality  of  the  ex- 
cluded testimony  is  apparent  from  the 
pleadings.  Tarlton  v.  Daily,  55 
Tex.  92. 

Judgment  will  not  be  disturbed  for 
admission  of  improper  testimony  un- 
less a  statement  of  facts  is  found  in 
the  record.  Devore  r.  Crowder,  66 
Tex.  204.  207.   18   S.   W.  501. 


In  the  absence  of  a  statement  of 
facts,  and  it  not  being  shown  that  the 
excluded  testimony  was  relevant  to 
the  pleadings,  and  material  to  appel- 
lant's case  as  made,  judgment  will  not 
be  reversed  on  account  of  exclusion  of 
testimony.  Harris  v,  Spence,  70  Tex, 
616,   620,   8  S.   W.   313. 

Where  error  was  assigned  to  the 
admission  of  evidence  because  the 
same  was  hearsay,  immaterial,  and 
irrelevant,  but  no  such  grounds  of 
objection  were  disclosed  on  the  pages 
of  the  statement  of  facts  to  which  the 
brief  referred,  the  assignment  could 
not  be  considered  on  appeal.  London  , 
V.  Crow,  46  Tex.  Civ.  App.  190,  102 
S.  W.   177. 

Reason  for  Rule. — The  reason  for 
the  general  rule  that  rulings  of  the 
lower  court  in  admitting  or  excluding 
evidence  will  not  be  considered  in  the 
absence  of  a  statement  of  facts,  is  that 
in  most  cases,  without  a  statement  •of 
the  whole  evidence,  it  is  impossible 
for  the  appellate  court  to  determine 
whether  or  not  the  error,  if  error  there 
be  has  operated  to  the  prejudice  of 
the  appellant.  Blackwell  v,  Patton,  23 
Tex.  670;  Cottrell  v.  Teagarden,  25 
Tex.  317;  Jones  v.  Cavasos,  29  Tex. 
428;  McCarty  v.  Wood,  42  Tex.  38; 
Lockett  V.  Schurenberg,  60  Tex.  610; 
Torrey  v.  Cameron  &  Co.,  74  Tex.  187, 
11  S.  W.  1088;  Missouri  Pac.  R.  Co. 
V.  Edwards,  75  Tex.  334.  12  S.  W.  853; 
Castellano  v.  Marks,  37  Tex.  Civ.  App. 
273,  83  S.  W.  729;  Walker  v.  Boyd 
(Civ.   App.),   48   S.   W.   602. 

"The  rule  that  an  appellate  court 
will  not  consider  the  question  of  the 
admission  or  exclusion  of  evidence  in 
the  absence  of  a  statement  of  facts  is 
based  on  the  reason  that  the  court  can 
not  ascertain  the  materiality  of  such 
testimony  without  the  facts  necessary 
to  show  how  it  affected  the  interests 
of  the  complaining  party  in  the  trial 
of  the  cause."  Castellano  v.  Marks,  37 
Tex.   Civ.  App.  273,  83   S.  W.   729. 

"It  is  incumbent  on  a  prirtv  seeking 
to  reverse  a  judgment  because  the  evi- 
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dence  which  was  offered,  and  which 
was  properly  admissible^  was  ruled 
out,  to  bring  into  the  supreme  court 
a  statement  of  the  facts  which  were 
in  evidence  on  the  trial  below,  in  or- 
der that  the  materiality  of  that  which 
was  rejected  may  be  seen,  and  that 
the  supreme  court  may  be  able  to  de- 
termine whether  or  not  the  evidence 
offered  and  rejected  could  have  in- 
fluenced the  verdict  of  the  jury  if  it 
had  been  admitted."  Cottrell  v.  Teagar- 
den,  25  Tex.  317. 

"Parties  wishing  to  have  the  errors 
of  the  court  revised  in  giving  or  re- 
fusing charges,  and  in  admitting  or 
rejecting  evidence,  should  prepare  and 
send  up  a  statement  of  facts,  as  it  has 
been  repeatedly  decided.  It  will  sel- 
dom happen  that  a  case  can  be  pre- 
sented, in  which  such  errors  can  be 
revised,  without  a  statement  of  facts 
showing  the  relevancy  and  importance 
of  the  matter  sought  to  be  revised.  See 
Galbreath  v.  Templeton,  20  Tex.  45." 
Fulgham  v.  Bendy,  23  Tex.  64. 

Applications  of  Rule. — Where  the 
plaintiff  claimed  by  junior  title,  alleg- 
ing that  the  elder  title  was  fraudulent 
and  void,  and  the  court  below  rejected 
the  plaintiff's  title  when  offered  in  evi- 
dence, to  which  ruling  the  plaintiff  ex- 
cepted, the  supreme  court  seemed,  to 
be  of  opinion  that  the  plaintiff  was  not 
entitled  to  a  revision  of  said  ruling, 
because  he  did  not  adduce  evidence  of 
the  fraud  in  the  defendant's  title,  and 
show  the  same  by  a  statement  of  facts. 
Hardiman  v.  Herbert.   11  Tex.  656. 

Where  the  plaintiff  had  sued  in  tres- 
pass to  try  title,  and  the  defendant 
plead  in  reconvention  title  in  himself, 
and  the  plaintiff  declined  to  prosecute 
his  suit,  and  the  defendant  proved  his 
title,  and  there  was  no  statement  of 
facts,  the  court  will  not  consider 
whether  or  not  there  was  error  in  ex- 
cluding papers  which  did  not  in  them- 
selves constitute  a  muniment  of  title. 
Jones  V.  Cavasos,  29  Tex.  42?. 

In   the   absence  of  a    statement     of 


facts,  the  supreme  court  will  not  re- 
vise the  ruling  of  the  district  court  in 
excluding  a  map  offered,  when  the 
question  was  one  of  boundary,  though 
exceptions  thereto  were  properly 
taken  and  filed  during  the  term.  Even 
if  it  was  error  to  exclude  the  map,  it 
could  not  be  known,  in  the  absence  of 
a  statement  of  facts,  whether  it  was 
such  an  error  as  prejudiced  the  rights 
of  the  party  offering  it.  Lockett  v. 
Schurenberg,  60  Tex.  610. 

A  county  map  representing  the  situa- 
tion of  a  section  of  land  in  contro- 
versy with  reference  to  other  public 
lands  and  used  in  evidence  in  the  trial 
court  and  attached  to  the  statement  of 
facts  but  not  made  a  part  of  it  can  not 
be  considered  on  appeal.  Eastin  z\ 
Ferguson,  4  Tex.  Civ.  App.  643,  23  S. 
W.  918. 

Where,  in  a  suit  on  a  note  executed 
in  another  state,  a  section  of  its  re- 
vised statutes  and  certain  pages  of  a 
report  of  the  supreme  court  thereof 
were  introduced  in  evidence,  but 
neither  the  article  referred  to  nor  the 
pages  of  the  report  were  copied  in  the 
statement  of  facts  on  appeal,  the  ap- 
pellate court  could  not  go  outside  of 
such  statement  to  ascertain  the  con- 
tents of  such  citations.  Judgment, 
80  S.  W.  555,  35  Tex.  Civ.  App.  434,  re- 
versed. National  Bank  of  Commerce 
V.  Kenney,  83  S.  W.  368,  98  Tex.  293. 

The  court,  on  appeal,  can  not  con- 
sider deeds  found  in  the  record,  but 
to  which  no  reference  is  made  in  the 
statement  of  facts  or  stenographer's 
notes,  though  there  is  a  page  in  the 
record  having  no  apparent  connection 
with  the  proceedings,  and  headed 
"Title  papers  offered  in  evidence,"  and 
referring,  among  other  things,  to  such 
deeds.  Kimmey  r.  Abney  (Civ.  App.), 
107  S.  W.  885. 

In  an  action  against  the  sureties  on 
a  sheriff's  bond  for  wrongful  acts  of 
his  deputy,  where  the  court  excludes 
the  sheriff's  bond  as  evidence,  the  ap- 
pellate   court   without   a   statement    of 
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facts  can  not  see  that  plaintiff  in  er- 
ror was  injured  by  such  ruling,  where 
the  record  does  not  show  that  it  was 
proved  that  defendant  was  ever  elected 
or  qualified  or  acted  as  sheriff,  and  it 
is  not  shown  by  the  record  that  there 
was  ever  any  writ  in  the  hands  of  the 
alleged  sheriff  or  the  alleged  deputy 
by  which  the  Is^tter  acted,  or  that  he 
ever  had  any  authority  or  color  of  au- 
thority whatever  from  defendant,  or 
any  one  else,  to  dispossess  the  plain- 
tiff, or  that  he  was  damaged  or  in- 
jured in  any  manner.  Goodale  v. 
Douglas,  5  Tex.  Civ.  App.  695,  697,  24 
S.  W.  966. 

The  plaintiff  having  sued  the  city 
for  damages  for  the  conversion  of  his 
horse,  whether  the  act  complained  of 
was  such  that  its  consequences  were 
chargeable  to  the  city,  or  was  that  of 
an  officer  for  whose  conduct  the  city 
would  not  be  liable,  were  questions 
which  could  only  be  determined  from 
the  evidence,  and  there  being  no  state- 
ment of  facts  in  the  record,  it  can  not 
be  here  decided;  nor  can  the  charge 
be  reviewed.  Victoria  v.  Jessel,  7  Tex. 
Civ.  App.  520,  27  S.  W.  159. 

The  appellate  court  can  not  con- 
sider a  paper  copied  in  the  record, 
purporting  to  be  a  will  and  probate 
thereof  when  it  is  not  made  a  part  of 
the  statement  of  facts  or  bill  of  ex- 
ceptions. Mattfeld  v.  Huntington,  17 
Tex.  Civ.  App.  716,  720,  43  S.  W.  53. 

Refusal  of  the  trial  court  to  quash 
the  depositions  of  certain  witnesses  on 
motion  will  not  be  disturbed  on  appeal 
where  there  is  no  statement  of  facts 
in  the  record  and  it  does  not  appear 
that  the  depositions  were  introduced 
in  evidence.  Long  v.  Behan,  19  Tex. 
Civ.  App.  325,  45  S.  W.  555,  affirmed  in 
93  Tex.  733,  no  op. 

Effect  Where  SUtement  of  Pacts 
Stricken  Out — Where  statement  of 
^cts  has  been  stricken  from  record 
error  assigned  for  exclusion  of  evi- 
dence can  not  be  considered.  Rosen- 
field  Const.  Co.  V.  Cooney  (Civ.  App.), 
7  Tex— 11 


26  S.  W.  1004,  citing  Lockett  v. 
Schurenberg,  60  Tex.  610. 

Effect  of  Failure  of  Sutement  to  Set 
Out  Testimony  Suted  by  Bill  of  Ex- 
ception to  Have  Been  Given. — An  ob- 
jection to  testimony  will  not  be  consid- 
ered where  the  testimony  is  not  set 
forth  in  the  statement  of  fact,  though 
the  bill  of  exceptions  states  that  such 
testimony  was  given.  Galveston,  etc., 
R.  Co.  V,  Knippa  (Civ.  App.).  27  S.  W. 
730. 

Where  the  bill  of  exceptions  states 
that  certain  evidence  was  introduced, 
but  the  statement  of  facts  does  not 
contain  it,  the  court  of  appeals  will 
not  review  its  admissibility.  Slocum 
V.  Putnam  (Civ.  App.),  25  S.  W.  52; 
Dallas  V,  Jones  (Civ.  App.),  54  S.  W. 
606,  reversed  in  93  Tex.  38. 

Where  the  statement  of  facts  on  ap- 
peal, agreed  to  by  the  parties,  fails  to 
show  that  certain  records  were  intro- 
duced in  evidence,  an  assignment  of 
error  complaining  of  their  admission 
will  be  overruled.  Morgan  v.  Oliver 
(Civ.  App.),  80  S.  W.  Ill,  reversed  in 
98  Tex.  218. 

Conclusiveness  of  Statement  Show- 
ing Introduction  of  Evidence  Ob- 
jected to. — Where  a  statement  of  facts 
on  appeal  clearly  showed  that  evi- 
dence objected  to  was  introduced  on 
the.  trial,  the  ruling  would  be  reviewed 
on  appeal,  notwithstanding  the  bill 
of  exceptions  taken  thereto  did  not 
show  that  the  evidence  was  admitted. 
Judgment,  79  S.  W.  91,  34  Tex.  Civ. 
App.  428,  affirmed.  Jamison  v,  Dooley, 
82  S.  W.  780,  98  Tex.  206. 

(b)    Exceptions  to  Rule. 

If,  from  the  bill  of  exceptions  and 
the  record  as  presented,  it  appears  that 
the  ruling  complained  of  is 'wrong  as 
a  matter  of  law,  and  that  material  and 
admissible  evidence  has  been  excluded, 
which  necessarily  controlled  the  find- 
ing of  the  jury,  and  without  which  the 
action  or  defense  could  not  be  main- 
tained, or  if  evidence  has  been  ad- 
mitted, which  in  no  phase  of  the  case 
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could  be  properly  admitted,  and  in 
either  case  that  the  ruling  must  have 
affected  the  result  to  the  injury  of  the 
complaining  party,  the  ruling  ought  to 
be  revised,  although  there  be  no  state- 
ment of  facts  in  the  record.  Atchison, 
etc.,  R.  Co.  V.  Lochlin,  87  Tex.  467,  29 
S.  W.  469,  citing  Harvey  v.  Hill,  7 
Tex.  591;  Dalby  v.  Booth,  16  Tex.  563; 
Galbreath  v,  Templeton,  20  Tex.  45; 
Fox  V.  Sturm,  21  Tex.  406;  and  see 
cases  cited  ante,  "General  Rule  Stated, 
Construed  and  Applied,"  III,  B,  2,  e, 
(2),  (a). 

Where  the  evidence  appears  ma- 
terial and  relevant  to  the  issues  un- 
der any  probable  state  of  the  testi- 
mony, and  where  the  ground  of  objec- 
tion is  one  that  is  not  tenable,  it 
would  seem  that  the  bill  of  excep- 
tions ought  to  be  considered  and  the 
ruling  revised,  although  no  statement 
of  facts  appears  in  the  record.  Torrey 
V.  Cameron  &  Co.,  74  Tex.  187,  11  S. 
W.  1088. 

"When  a  bill  of  exceptions  discloses 
facts  enough  to  show  that  competent 
testimony  has  been  excluded  by  the 
court,  it  is  sufficient  for  the  action  of 
the  courts,  without  a  statement  of 
facts."  Tarlton  v.  Daily,  55  Tex.  92, 
quoting  Fox  v.  Sturm,  ^1  Tex.  406,  and 
see  Litton  v.  Thompson,    2  Posey  577. 

"When  the  pleadings,  however, 
clearly  indicate  that  the  excluded  testi- 
mony was  the  very  foundation  of  the 
action,  and  without  it  the  trial  would 
be  an  idle  consumption  of  time,  the 
reason  for  the  rule  no  longer  exists 
and  its  enforcement  will  not  be  de- 
manded." Castellano  v,  Marks,  37  Tex. 
Civ.  App.  273,  83   S.  W.   729. 

"Where  the  court  below  erroneously 
excludes  the  evidence  which  consti- 
tutes the  foundation  of  the  action  or 
the  defense,  under  such  circumstances 
that  it  can  not  be  reasonably  ex- 
pected that  it  can  be  supplied  by  other 
evidence  then  this  court  might  be  en- 
abled to  see  by  reference  to  the  plead- 
ings in  the  cause,  that  the  party  had 


suffered  an  injury  even  in  the  absence 
of  a  statement  of  facts."  Lockett  v. 
Schurenberg,  60  Tex.  610,  quoting  Mc- 
Carty  v.  Wood,  42  Tex.  38. 

A  statement  of  facts  is  not  neces- 
sary to  review  a  case  where  the  foun- 
dation of  the  title  or  the  right  sued  on 
is  excluded  from  the  evidence.  State 
V.  Wharton,  26  Tex.  Civ.  App.  262,  63 
S.  W.  915. 

Where  the  written  instrument  on 
which  the  action  is  founded  is  ruled 
out  at  the  trial,  and  the  party  takes  his 
bill  of  exceptions,  it  is  not  necessary 
for  him  to  proceed  with  the  trial,  nor, 
if  he  does  proceed  to  verdict  and 
judgment  thereon,  to  prepare  a  state- 
ment of  all  the  facts  proved.  Sublett 
V.  Kerr,  12  Tex.  366. 

Where  there  is  a  bill  of  exceptions 
which  shows  that  the  court  excluded 
from  the  jury  the  instrument  sued  on,, 
the  ruling  will  be  revised,  although 
there  be  not  a  statement  purporting 
to  narrate  all  the  facts.  Wells  i\ 
Moore,   15  Tex.  521. 

Where,  on  the  trial  of  an  action 
brought  on  a  bond,  the  bond  is  erro- 
neously excluded  from  the  evidence, 
the  absence  of  any  statement  of  facts 
from  the  record  on  appeal  will  not 
necessitate  an  affirmance  of  the  judg- 
ment. State  V.  Wharton,  26  Tex.  Civ. 
App.   262,   63   S.   W.   915. 

Where,  in  an  action  on  a  liquor 
bond,  the  court  excluded  the  bond  and 
license  when  offered  in  evidence  be- 
cause of  an  alleged  defect  in  the  ap- 
plication  for  the  license — such  bond 
being  the  basis  of  the  action — plaintiff 
was  not  bound  to  proceed  and  prove  a 
cause  of  action  for  breach  of  the  bond^ 
and  file  a  statement  of  facts  on  appeaU 
as  a  prerequisite  to  a  review  of  the 
court's  ruling.  Castellano  v,  Marks,  37 
Te:%  Civ.  App.  273,  83  S.  W.  729. 

Where  a  plea  of  privilege  was  over- 
ruled, in  effect,  on  demurrer,  no  evi- 
dence in  support  of  it  being  admissible^ 
ruling  on  admission  of  such  evidence 
is   reviewable   without   a   statement   of 
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facts.     Callhan    v.     Pemberton      (Civ. 
.App.),  38  S.  W.  227,  228. 

Though  there  is  no  statement  of 
facts,  yet  if  the  instructions  given  and 
refused  raise  a  strong  presumption 
that  proper  evidence  was  excluded  by 
the  court,  to  the  prejudice  of  the  ap- 
pellant, the  judgment  will  be  reversed. 
Ragland  v.   Rogers,   34   Tex.   617. 

(3)   Sufficiency  of  Evidence. 

In  GeneraL — Assignments  of  error 
relating  to  the  sufficiency  of  the  evi- 
dence can  not  be  considered,  in  the 
absence  of  a  statement  of  facts.  Hous- 
ton, etc.,  R.  Co.  V.  Red  Cross  Stock 
Farm  (Civ.  App.),  45  S.  W.  741. 

Sofficiency  of  Evidence  to  Sustain 
Verdict,  Findings  or  Judgment. — The 
sufficiency  of  the  evidence  to  sustain 
the  verdict  can  not  be  considered  with- 
out a  statement  of  facts.  Interna- 
tional, etc.,  R.  Co.  V.  Underwood,  67 
Tex.  589,  4  S.  W.  216;  Heindenheimer 
r.  Tannenbaum,  23  Tex.  Civ.  App.  567, 
56  S.  W.  776,  affirmed  in  94  Tex.  700, 
no  op.;  Burgher  r.  City  Nat.  Bank 
(Sup),  18  S.  W.  575;  Western  Union 
Tel.  Co.  V.  Walker  (Civ.  App.),  26  S. 
W.  858  (see  86  Tex.  72) ;  McDonald  v. 
Babb  (Civ.  App.),  29  S.  W.  1114; 
Walker  v.  Boyd  (Civ.  App.),  48  S.  W. 
602;  Tarrant  County  v.  Reid,  67  S.  W. 
785.  28  Tex.  Civ.  App.  425,  affirmed  in 
95  Tex.  687,  no  op.;  Missouri,  etc.,  R. 
Co.  r.  Waggoner  (Civ.  App.),  109  S. 
W.  971;  Haby  v.  Koenig,  2  Posey  439, 
441. 

An  assignment  of  error  that  verdict 
is  not  supported  by  evidence  will  not 
be  considered  without  a  statement  of 
facts  unless  record  shows  errors  go- 
ing to  foundation  of  action.  Morris  v. 
Files,  40  Tex.  374,  379. 

Where  there  is  no  statement  of 
facts,  it  will  be  presumed  that  the  ver- 
dict was  warranted  by  the  evidence. 
Flanagan  v.  Ward,  12  Tex.  209. 

"The  sixth  assignment  complains  of 
the  verdict  as  not  being  supported  by 
the  evidence  and  against  the  great 
weight  and  preponderance  of  the  evi- 


dence. This  assignment,  in  the  ab- 
sence of  a  statement  of  facts,  can  not 
be  considered."  Missouri,  etc.,  R.  Co. 
v.  Waggoner  (Civ.  App.),  109  S.  W. 
971. 

Where  appellant  desires  to  attack 
the  trial  judge's  conclusions  of  fact  as 
not  being  supported  by  the  evidence 
he  should  bring  up  a  statement  of  the 
evidence.  Harrison  v.  Fryar,  8  Tex. 
Civ.  App.  524,  527,  28  S.  W.  250. 

In  the  absence  of  a  statement  of 
facts,  errors  in  rulings  on  the  admis- 
sibility of  evidence  or  the  insufficiency 
thereof  to  support  the  findings  of  fact 
can  not  be  reviewed  on  appeal,  ex- 
cept where  such  errors  can  be  dis- 
cerned from  the  bill  of  exceptions 
alone,  or  in  connection  with  the  plead- 
ings and  findings  of  fact  by  the  court. 
Garrison  v.  Richards  (Civ.  App.),  107 
S.  W.  861. 

When  the  record  contains  neither 
statement  of  facts  nor  exceptions  to 
the  conclusions  of  law  and  findings  of 
fact  of  the  court  below,  and  the  points 
raised  by  the  assignments  of  .error  re- 
late to  the  sufficiency  of  the  evidence 
to  support  the  conclusions  of  law,  and 
the  facts  found  do  not  affirmatively 
show  that  the  conclusions  of  law  were 
erroneous,  the  case  might  be  disposed 
of  on  that  ground  alone.  Ward  v. 
New  York,  etc..  Land  Co.,  2  Tex.  Civ. 
App.  533,   21    S.   W.   972, 

Assignments  of  error  challenging  the 
sufficiency  of  the  evidence  to  support 
the  judgment  can  not  be  considered  in 
the  absence  of  statements  of  fact. 
Sloan  V.  Schumpert  (Civ.  App.),  81  S. 
W.  1005. 

An  assignment  in  appellant's  brief, 
that  the  court  erred  in  foreclosing  a 
vendor's  lien  for  the  reason  that  no 
evidence  was  adduced  describing  the 
land  can  not  be  entertained  in  the  ab- 
sence of  a  statement  of  facts.  Edling 
V.  Burnett,  19  Tex.  Civ.  App.  287,  46 
S.  W.  907,  affirmed  in  93  Tex.  704. 
no   op. 

The  supreme  court  will  not  consider 
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an  assignment  of  error,  that  the  judg- 
ment was  contrary  to  the  law  and  evi- 
dence, if  there  be  no  statement  of  facts 
and  no  question  of  fact  or  of  law, 
properly  presented  for  revision,  by  the 
record,  involving  the  correctness  of 
the  judgment.  May  v.  Ferrill,  22  Tex. 
340. 

Insufficiency  of  Evidence  to  War- 
rant Peremptory  Charge. — Insufficiency 
of  the  evidence  to  warrant  a  per- 
emptory charge  can  not  be  considered, 
in  the  absence  of  a  statement  of  facts. 
Colley  V.  Wood,  32  Tex.  Civ.  App.  306, 
74  S.  W.  602,  affirmed  in  97  Tex.  629, 
no  op. 

Insufficiency  of  Evidence  to  Au- 
thorize Submission  of  Issue. — An  ob- 
jection that  there  was  no  evidence  to 
authorize  the  submission  of  an  issue 
to  the  jury  can  not  be  considered  on 
appeal  in  the  absence  of  a  statement 
of  facts.  Ennis,  etc.,  Co.  v.  Wathen 
(Civ.  App.),  58  S.  W.  971. 

Insufficient  Proof  in  Proceedings  for 
Probate  of  Lost  Will. — Assignments 
of  error  in  a  judgment  probating  a 
lost  will,  in  that  it  was  not  proven  by 
the  requisite  number  of  witnesses  to 
be  in  testator's  hand,  and  was  not 
shown  to  have  been  fully  written  by 
testator,  will  be  overruled  If  there  is 
no  statement  of  facts.  Walker  v, 
Boyd  (Civ.  App.),  48  S.  W.  002. 

f.  Action  of  Court  in  Giving  or  Re- 
fusing Instructions. 

(1)  General  Rule  SUted,  Construed 
and  Applied. 

It  is  a  well-established  general  rule 
that  the  action  of  the  lower  court  in 
giving  or  refusing  instructions  will  not 
be  revised  on  appeal  in  the  absence 
of  a  statement  of  facts.  Holman  v, 
Britton,  2  Tex.  298;  McMullen  v,  Kel- 
so, 4  Tex.  235;  Hill  v.  Crownover,  4 
Tex.  8;  Armstrong  v.  Lipscomb,  11 
Tex.  649;  Cannovan  v.  Thompson,  12 
Tex.  247;  Flanagan  v.  Ward,  12  Tex. 
209;  Teas  v.  McDonald,  13  Tex.  349; 
McMahan  v.  Rice,  16  Tex.  335;  Dalby 
V.   Booth,  16  Tex.   563,   565;   Lewis  v. 


Black,  16  Tex.  652;  McLemore  v.  Mc- 
Clellan,  17  Tex.  122;  Dever  v.  Branch. 
18  Tex.  615;  Hutchins  r.  Wade,  20 
Tex.  7;  Bast  v.  Alford,  22  Tex.  399; 
Fulgham  v.  Bendy,  23  Tex.  64;  Birge 
V.  Wanhop,  23  Tex.  441;  Neill  v.  New- 
ton, 24  Tex.  202;  Davis  v.  Calhoun,  41 
Tex.  554:  Koontz  v.  State,  41  Tex. 
570;  Keef  v.  State,  44  Tex.  582;  Frost 
V.  Frost,  45  Tex.  324,  340;  Pfeuffer  f. 
Maltby,  54  Tex.  454;  Ross  v.  Mc- 
Gowen,  58  Tex.  603;  Texas,  etc.,  R. 
Co.  V.  McAllister,  59  Tex.  349;  Lockett 
r,  Schurenberg,  60  Tex.  610;  Raleigh 
r.  Cook,  60  Tex.  438;  Endick  v.  En- 
dick,  61  Tex.  559,  560;  Freiberg  r. 
Lowe,  61  Tex.  436;  Devore  v.  Crow- 
der,  66  Tex.  204,  18  S.  W.  501;  White 
V.  Parks,  67  Tex.  605,  4  S.  W.  245;  In- 
ternational, etc.,  R.  Co.  V.  Underwood, 
67  Tex.  589,  4  S.  W.  216;  Berryman  r. 
Schumaker,  67  Tex.  312,' 3  S.  W.  46; 
Stonebraker  v.  Friar,  70  Tex.  204,  7 
S.  W.  799;  Besso  v.  Southworth,  71 
Tex.  765,  10  S.  W.  523;  Torrey  v. 
Cameron  &  Co.,. 74  Tex.  189,  11  S.  W. 
1088;  San  Antonio,  etc..  R.  Co.  v. 
Moore,  75  Tex.  643.  13  S.  W.  295; 
Reagan  v.  Copeland,  78  Tex.  551,  14 
S.  W.  1031;  Hill  V.  Gulf,  etc.,  R.  Co.,  80 
Tex.  .431,  15  S.  W.  1099;  Osborne  v. 
Prather,  83  Tex.  208,  18  S.  W.  613; 
Watkins  v.  Tucker,  84  Tex.  428,  19  S. 
W.  570;  International,  etc.,  R.  Co.  v. 
Wolf,  3  Tex.  Civ.  App.  383,  22  S.  W. 
187;  Victoria  v.  Jessel,  7  Tex.  Civ. 
App.  520,  27  S.  W.  159;  Blackburn  v. 
Blackburn,  16  Tex.  Civ.  App.  564,  42 
S.  W.  132  (see  93  Tex.  700,  no  op.); 
Fidelity,  etc.,  Co.  v.  Getzendanner,  23 
Tex.  Civ.  App.  135,  53  S.  W.  838;  Mis- 
souri, etc.,  R.  Co.  V.  Elliott,  42  Tex. 
Civ.  App.  519,  93  S.  W.  706,  affirmed 
in  101  Tex.  648,  no  op.;  Smith  v. 
Pecos  Valley  R.  Co.,  43  Tex.  Civ.  App. 
204,  95  S.  W.  11,  affirmed  in  101  Tex. 
659,  no  op.;  Mayo  v.  Goldman,  44 
Tex.  Civ.  App.  80,  97  S.  W.  1061;  Chi- 
cago, etc.,  R.  Co.  V.  Barrett,  45  Tex. 
Civ.  App.  73,  100  S,  W.  800,  affirmed 
in  102  Tex.  579,  no  op.;  Jenkins  v,  St. 
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Louis,  etc.,  R.  Co.,  46  Tex.  Civ.  App. 
560,  102  S.  W.  937;  Burgher  v.  City 
Xat  Bank  (Sup.),  18  S.  W.  575;  Mc- 
Cormick  Harvesting  Mach.  Co.  v. 
Gilkey  (Civ.  App.),  23  S.  W.  325;  Mc- 
Danicl  v.  Martin  (Civ.  App.),  25  S.  W. 
1041;  Ft.  Worth,  etc.,  R.  Co.  v. 
Garvin  (Civ.  App.),  29  S.  W.  794, 
.\tchisoii,  etc.,  R.  Co.  v.  Lochlin  (Civ. 
App.),  29  S.  W.  690;  Gulf,  etc.,  R.  Co. 
r.  Calvert,  1  Tex.  Civ.  App.  30,  31  S. 
W.  679;  Yarzombeck  v.  Grier  (Civ. 
App.),  32  S.  W.  236;  Bland  v.  State 
(Civ.  App.),  38  S.  W.  252,  affirmed  in 
93  Tex.  655,  no  op.;  Houston,  etc.,  R. 
Co.  i\  Red  Cross  Stock  Farm  (Civ. 
App.),  45  S.  W.  741;  Scoggins  v, 
Thompson  (Civ.  App.),  45  S.  W.  216; 
Brown  v,  Vizcaya  (Civ.  App.),  55  S. 
\V.  191,  affirmed  in  93  Tex.  701,  no  op.; 
Green  v.  Tate  (Civ.  App.),  69  S.  W. 
486;  Renfro  v.  Harris  (Civ.  App.),  72 
S.  W.  237;  Galveston,  etc.,  R.  Co.  v. 
Perkins  (Civ.  App.),  73  S.  W.  1067,  af- 
firmed in  97  Tex.  633,  no  op.;  Luna  v, 
Missouri,  etc..  R.  Co.  (Civ.  App.),  73 
S.  \V.  1061;  Von  Boeckman  v,  Loepp 
(Civ.  App.),  73  S.  W.  849;  Avocato  v, 
Deir  Ara  (Civ.  App.),  77  S.  W.  47; 
Granberry  v.  Mussman  (Civ.  App.),  90 
S.  W.  533;  Aultman,  etc.,  Co.  v.  Moore 
(Civ.  App.),  95  S.  W.  17;  Oliver  v. 
Grant  (Civ.  App.),  100  S.  W.  1022; 
Gibbs  V.  Mayers,  2  Posey  215. 

"Under  a  long  line  of  decisions,  the 
rule  has  been  fixed  that,  in  the  ab- 
sence of  a  statement  of  factsj  the  cor- 
rectness of  charges  given  will  not  be 
considered,  unless,  under  no  facts 
which  might  have  been  proved  under 
the  pleadings,  could  the  charge  have 
been  correct.  Pfueffer  v.  Maltby,  54 
Tex.  454;  Locket t  v.  Schurenberg,  60 
Tex.  610.'*  Endick  v.  Endick.  61  Tex. 
W9.  And  see  cases  cited  to  preceding 
paragraph. 

Instructions,  when  not  accompanied 
by  statement  of  facts,  are  simply  ab- 
stract propositions,  and  can  not  be 
deemed  to  have  worked  injury  to  ap- 
pellant. Holman  v.  Britton,  2  Tex. 
298. 


Where  there  is  no  statement  of 
facts  before  the  court,  judgment  will 
not  be  reversed  because  of  erroneous 
instructions,  unless  the  charge  is  so 
clearly  against  law  as  to  be  erroneous 
under  any  state  of  facts.  Marx  v. 
Caldwell,  62  Tex.  64,  65. 

Without  statement  of  facts  judg- 
ment must  be  affirmed,  though  in- 
struction to  jury  be  utterly  erroneous. 
Cannovan  v.  Thompson,  12  Tex.  247, 
248. 

Refusal  of  correct  requested  instruc- 
tion is  not  ground  for  reversal  where 
there  is  no  statement  of  facts.  Dalby 
V.  Booth,  16  Tex.  563,  565. 

Refusal  of  requested  charge,  based 
on  agreement  of  counsel  which  does 
not  appear  to  have  been  brought  to 
the  trial  court's  attention,  and  is  not 
contained  in  statement  of  facts,  will 
not  reverse.  Texas,  etc.,  R.  Co.  v, 
Gaal,  14  Tex.  Civ.  App.  459,  461,  37 
S.  W.  462,  affirmed  in  93  Tex.  721, 
no  op. 

Reason  for  Rule. — Objections  to  in- 
structions will  not  be  reviewed  on  a 
writ  of  error,  where  there  is  no  state- 
ment of  facts  in  the  record,  since  the 
testimony  might  show  defendant  in 
error's  right  to  recover,  thus  making 
any  errors  in  the  instructions  immate- 
rial. Oscar  V,  Oscar  (Civ.  App.),  107 
S.  W.  554. 

When  no  statement  or  bill  of  excep- 
tions is  sent  up,  this  court  has  not  the 
means  of  deciding  whether  the  instruc- 
tions given  or  those  refused  operated 
injuriously,  and  so  they  can  not  fu-rnish 
any  ground  for  reversal  of  the  judg- 
ment.    McMullen  v.  Kelso,  4  Tex.  235. 

"If  the  charges  given  be  incorrect,  or 
those  refused  be  correct,  as  abstract 
propositions  of  law,  we  would  yet  be 
unable  to  say  that  under  the  facts  the 
action  of  the  court  with  reference  to 
them  was  prejudicial  to  the  rights  of 
appellant.  White  v.  Parks,  67  Tex.  605, 
4  S.  W.  245."  Osborne  v.  Prathcr,  83 
Tex.  208,  18  S.  W.  613. 

Effect  Where  Statement  of  Facts 
Stricken    Out — Where   the    statement 
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of  facts  has  been  stricken  out  because 
not  filed  in  time,  and  the  portions  of 
the  charge  assigned  as  error  present 
issues  in  a  manner  not  erroneous  un- 
der some  state  of  facts  which  may  have 
been  developed,  the  charge  should  not 
be  held  erroneous.  Green  v.  Tate  (Civ. 
App.),  69  S.  W.  486. 

Applications  of  Rule. — Where  a 
charge  submitted  a  ground  of  recovery 
alleged  in  the  petition,  and  the  verdict, 
in  the  absence  of  a  statement  of  facts, 
established  the  truth  of  the  facts  al- 
leged, and  warranted  the  judgment 
rendered,  the  court  on  appeal  can  not 
review,  in  the  absence  of  a  statement 
of  facts,  an  instruction  submitting  a 
ground  of  recovery  not  alleged.  Mis- 
souri, etc.,  R.  Co.  V.  Elliott,  42  Tex.  Civ. 
App.  519,  93  S.  W.  706,  affirmed  in  101 
Tex.  648,  no  op. 

Where  there  is  no  statement  of  facts 
in  the  record,  it  can  not  be  said  that 
a  charge  stating  that  certain  facts  con- 
stitute negligence  resulted  in  injury  to 
defendant.  Atchison,  etc.,  R.  Co.  v. 
Locklin  (Civ.  App.),  29  S.  W.  690. 

Charges  asked  by  the  telegraph  com- 
pany were  refused  by  the  trial  judge. 
The  charges  related  to  conditions  limit- 
ing its  responsibility.  The  statement 
of  facts  not  showing  the  introduction 
in  evidence  of  the  alleged  conditions 
the  refusal  of  the  charges  can  not  be 
revised  on  appeal.  Western  Union 
Tel.  Co.  V,  Rosentreter,  80  Tex.  406, 
16  S.  W.  25. 

Where  on  appeal  there  is  no  state- 
ment of  facts,  alleged  error  in  refusing 
to  charge  that  there  was  no  evidence 
of  an  implied  contract  of  partnership 
is  not  reviewable.  Avocato  v.  DeirAra 
(Civ.  App.),  77  S.  W.  47. 

An  objection  that  the  charge  errone- 
ously placed  on  plaintiffs  the  burden 
of  proof,  after  defendants  admitted  that 
plaintiffs  were  entitled  to  judgment, 
unless  defeated  by  certain  defenses  al- 
leged, could  not  be  reviewed,  in'  the  ab- 
sence of  a  statement  of  facts  or  bill  of 
exceptions  from  which  it  could  be  de- 


termined whether  the  error  complained 
of  was  prejudicial.  Aultman,  etc.,  Co. 
V.  Moore  (Civ.  App.),  95  S.  W.  17. 

Assignments  of  error  relating  to  a 
refusal  to  give  special  instructions  can 
not  be  considered  in  the  absence  of  a 
statement  of  facts.  Alvarado  Water 
Supply,  etc.,  Co.  v.  Adoue  (Civ.  App.), 
47  S.  W.  281,  affirmed  in  93  Tex.  724 
no  op. 

(2)    Exceptions  to  Rule. 

An  exception  to  the  general  rule 
that  charges  given  or  refused  will  not 
be  revised  on  appeal  where  there  is  no 
statement  of  facts,  is  found  where  the 
error  in  the  charge  is  so  glaringly  ap- 
parent, when  taken  in  connection  with 
the  pleadings  and  the  verdict,  as  to 
leave  no  doubt  but  that  the  finding  of 
the  jury  was  controlled  by  the  im- 
proper instructions.  Bast  v.  Alford,  22 
Tex.  399;  McGaughey  v.  Bendy,  27 
Tex.  534;  Anding  v,  Perkins,  29  Tex. 
348;  Davis  v.  Calhoun,  41  Tex.  554; 
Pfeuffer  v.  Maltby,  54  Tex.  454;  De- 
vore  V.  Crowder,  66  Tex.  204,  18  S.  W. 
501;  Hill  V.  Gulf,  etc.,  R.  Co.,  80  Tex. 
431,  15  S.  W.  1099;  Blackburn  v.  Black- 
burn, 16  Tex.  Civ.  App.  564,  42  S.  W. 
132  (see  93  Tex.  700,  no  op.);  Haight  v. 
Turner,  44  Tex.  Civ.  App.  595.  99  S. 
W.  196  (see  102  Tex.  584,  no  op.); 
Missouri,  etc.,  R.  Co.  v.  Waggoner 
(Civ.  App.),  109  S.  W.  971;  Litton  v. 
Thompson,  2  Posey  577;  Gibbs  v, 
Mayes,  ?  Posey  215.  And  see  cases 
cited  ante,  "General  Rule,"  III,  C,  2, 
a,  (1),  (a). 

"To  bring  it  within  the  exception  it 
would  have  to  appear  from  the  record 
that  the  error  in  the  charge  affected 
the  verdict,  as  in  the  case  of  Anding  v. 
Perkins,  29  Tex.  348.  For  statement 
and  illustrations  of  the  rule  and  excep- 
tion, see  opinion  in  Texas,  etc.,  R.  Co. 
V.  McAllister,  59  Tex.  349,  and  cases 
there  collated,  also  White  v.  Parks,  67 
Tex.  605,  4  S.  W.  245;  Hill  v.  Gulf,  etc.. 
R.  Co..  80  Tex.  431,  15  S.  W.  1099;  At- 
chison, etc.,  R.  Co.  V.  Lochlin,  87  Tex. 
467,  29  S.  W.  469."     Missouri,  etc.,   R. 
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Co.  r.  Elliott,  42  Tex.  Civ.  App.  519, 
n  S.  W.  706,  affirmed  in  101  Tex.  648, 
r.o  op. 

The  rule  and  the  exception  was 
stated  in  Bast  v.  Alford,  2Z  Tex.  399, 
thus:  "It  is  the  well  established  rule  of 
this  court,  that  the  charge  of  the  judge 
below  will  not  be  revised  unless  there 
be  a  statement  of  facts  in  the  record; 
except  the  pleadings  contain  matter 
which  shows  the  charge  to  be  neces- 
sarily erroneous." 

An  exception  can  be  found  in 
a  case  where  a  charge  is  upon  an  is- 
sue not  made  on  the  pleadings,  and 
the  verdict  is  evidently  upon  that  is- 
sue. Blackburn  v.  Blackburn,  16  Tex. 
Civ.  App.  564,  42  S.  W.  132  (see  93 
Tex.  700.  no  op.);  Hill  z\  Gulf,  etc.,  R. 
Co.,  80  Tex.  431,  15  S.  W.  1099;  Mis- 
souri, etc.,  R.  Co.  v.  Waggoner  (Civ. 
App.).  109  S.  W.  971. 

In  Luckctts  V.  Townsend,  3  Tex.  119, 
where  there  was  no  statement  of  facts, 
it  was  held  that  there  was  no  neces- 
sity for  it  in  that  case,  because  it  ap- 
peared from  the  admissions  in  the 
pleadings  that  the  verdict  was  wrong. 

Judgment  will  be  reversed  where  the 
charge,  in  connection  with  pleadings 
and  verdict,  might  have  mislead  jury, 
although  there  is  no  statement  or  bill 
of  exceptions.  McGaughey  v.  Bendy, 
27  Tex.  534,  535.  See,  also,  Texas,  etc., 
R.  Co.  V.  McAllister,  59  Tex.  349. 

Judgment  will  be  reversed  where 
charge  does  not  conform  to  pleadings 
though  there  be  no  statement  of  facts. 
Anding  v.  Perkins,  29  Tex.  348. 

Where  there  are  no  pleadings  to 
support  the  verdict  of  the  jury,  as 
^here  the  petition  does  not  disclose 
such  facts  as  would  entitle  the  plain- 
tiff to  recover  punitory  damages,  and 
lo  the  extent  awarded  by  the  verdict, 
'^e  judgment  will  be  reversed  upon  a 
charge  which  authorizes  the  jury  to 
find  such  damages.  Neill  v.  Newton, 
24  Tex.  202;  Anding  v.  Perkins,  29  Tex. 
348. 


g.    Improper  Argument  of  Counsel. 

An  assignment  of  error  complaining 
of  improper  remarks  of  counsel  in  ar- 
gument can  not  be  considered  in  the 
absence  of  a  statement  of  facts.  Atchi- 
son, etc.,  R.  Co.  V.  Locklin  (C^v.  App.), 
29  S.  W.  690. 

In  the  absence  of  statement  of  facts 
on  appeal  reversal  can  not  be  had  for 
error  in  permitting  plaintiff  to  read  ac- 
count sued  on  and  transfer  and  guar- 
anty of  collection  of  same.  Bergstrom 
r.  Burns  (Civ.  App.),  24  S.  W.  1098. 
h.  Action  of  Jury  in  Taking  with  Them 
Documentary  Evidence. 

The  appellate  court  can  not  review 
assignments  of  error  relating  to  the 
action  of  the  jury  in  taking  with  them 
documentary  evidence  on  which  was 
printed  certain  sections  of  law  relat- 
ing to  the  matters  in  controversy. 
Renfro  v.  Harris  (Civ.  App.),  72  S. 
W.  237. 

i.  Where  Findings  of  Court  Sought  to 
Be  Reviewed. 

See,  generally,  the  title  FINDINGS 
OF  COURT. 

General  Rule. — An  assignment  of 
errors  complaining  of  the  findings  of 
fact  by  the  trial  court  will  not  be  con- 
sidered in  the  absence  of  a  statement 
of  facts.  Harrison  v.  Fryar,  8  Tex.  Civ. 
App.  524,  28  S.  W.  250;  Buchanan  v. 
Wren,  10  Tex.  Civ.  App.  560,  571,  30 
S.  W.  1077;  Oliver  v.  First  Nat.  Bank, 
12  Tex.  Civ.  App.  78,  33  S.  W.  706; 
Templeman  v,  Hutchings  &  Co., 
24  Tex.  Civ.  App.  1,  57  S.  W.  868,' 
affirmed  in  93  Tex.  650,  no  op.; 
Sweet  V.  Lowrey,  26  Tex.  Civ. 
App.  306,  63  S.  W.  166;  Tarrant 
County  V.  Reid,  28  Tex.  Civ.  App.  425, 
67  S.  W.  785,  affirmed  in  95  Tex.  687,  no 
op.;  Conner  v.  Downes,  32  Tex.  Civ. 
App.  588,  74  S.  W.  781,  75  S.  W.  335;  Rio 
Grande,  etc.,  Co.  v.  Burns,  82  Tex.  50, 
17  S.  W.  1043;  Texas,  etc.,  R.  Co.  v. 
Purcell,  91  Tex.  587,  44  S.  W.  1058; 
San  Antonio  v.  Berry,  92  Tex.  319,  48 
S.    W.    496,    reversing    46    S'.    W     273; 
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Texas,  etc.,  R.  Co.  v.  Cole  (Sup.),  1 
S.  W.  631. 

In  the  absence  of  a  statement  of  facts 
the  facts  found  by  the  trial  judge  will 
be  regarded  by  the  court  of  civil  ap- 
peals as  conclusive.  Conner  v.  Downes, 
32  Tex.  Civ.  App.  588,  74  S.  W.  781, 
75  S.  W.  335. 

Omission  in  the  court's  conclusions 
of  law  and  fact  is  not  reviewable  in 
the  absence  of  statement  of  facts.  Rio 
Grande,  etc.,  Co.  r.  Burns  &  Co.,  82 
Tex.  50,  58,  17  S.  W.  1043. 

Where  a  cause  was  tried  by  the 
court,  and  there  is  no  statement  of 
facts  in  the  record,  the  appellate  court 
must  look  alone  to  the  findings  of  fact 
for  its  conclusions  of  fact.  Peters 
Shoe  Co.  V,  Murray,  71  S.  W.  977,  31 
Tex.    Civ.   App.  259. 

Where  there  is  no  statement  of  facts, 
an  assignment  that  the  court  erred  in 
a  specified  holding  can  not  be  sustained, 
when  the  facts  found  by  the  court 
fully  support  such  holding.  Pinkard 
V.  Willis,  28  Tex.  Civ.  App.  198,  67  S. 
W.  135,  affirmed  in  95  Tex.  684,  no  op. 

Findings  of  fact  by  a  trial  court  can 
not  be  reviewed  except  on  all  the  evi- 
dence; and  a  statement  of  facts  must 
be  authenticated  by  the  trial  judge,  to 
be  considered.  Evidence  omitted 
from  such  a  statement  can  not  be  sup- 
plied by  agreement  of  counsel.  Tcn- 
nille  V,  Morgan  (Civ.  App.),  35  S.  W. 
614,  affirmed  in  93  Tex.  673,  no  op. 

"If  a  party  intends  to  have  a  case 
revised  on  the  conclusions  of  fact  and 
law  found  by  the  judge  who  tried  the 
case,  he  should  except  to  the  con- 
clusions and  have  his  exceptions  noted 
in  the  judgment  entry.  General  Laws, 
1879,  p.  119.  When  such  exception  is 
made  and  noted,  the  adverse  party 
must  take  notice  of  it,  and  if  in  his 
opinion  the  conclusions  of  fact  or  law 
are  not  so  full  or  accurate  as  they 
should  be,  for  his  own  protection,  it 
will  be  his  right  to  have  a  state- 
ment of.  facts  from  which  the 
judgment    may    be    sustained;    or    in 


any  other  respect  to  have  a  com- 
plete presentation  of  the  case.  If 
no  exception  to  the  conclusions  of 
law  or  judgment  of  the  court  is  noted, 
unless  the  failure  to  except  be  waived 
or  not  insisted  on,  the  only  inquiry 
will  be,  whether  the  pleadings  justify 
the  judgment;  any  other  rule  would 
often  cause  the  reversal  of  judgments 
which  would  be  affirmed  if  the  case 
was  fully  presented.  If,  however,  with 
notice  that  the  adverse  party  intends 
to  present  his  case  for  revision  on  the 
conclusions  of  fact  and  law,  the  suc- 
cessful party  causes  no  statement  of 
facts  to  be  made,  or  the  record  other- 
wise made  to  exhibit  the  whole  case, 
then  he  will  be  understood  to  acquiesce 
in  the  disposition  of  the  case  on  ap- 
peal upon  the  pleadings,  conclusions 
of  fact  and  law,  and  the  judgment  and 
such  exceptions  as  may  be  evidenced 
by  the  bills  of  exception  taken  or 
otherwise.'*  Continental  Ins.  Co.  i. 
Milliken,   64  Tex.  46. 

"The  assignments  of  error  attack 
the  findings  of  the  court,  and,  in  order 
to  determine  the  merits  of  appellant's 
contention,  the  statement  of  facts 
must  be  looked  to,  when  embodied  in 
the  record.  The  statement  of  facts 
should  contain  substantially  all  the 
material  facts  necessary  for  a  determi- 
nation of  the  issues  involved.  When 
the  statement  of  facts  omits  material 
evidence  to  sustain  the  judgment,  the 
court's  conclusions  can  not  be  resorted 
to  to  supply  the  deficiency.  The 
court's  conclusions  must  be  based 
upon  the  evidence,  and,  to  determine 
the  correctness  thereof,  he  is  con- 
trolled by  what  the  statement  of  facts 
contains."  Davis  v.  Farwell  Co.  (Civ. 
App.),  49  S.  W.  656. 

Applications  of  Rule. — A  finding  of 
the  trial  court  as  to  whether  there  had 
been  a  ratification  of  an  agent's  acts 
is  conclusive,  where  there  is  no  state- 
ment of  facts.  Greer  v.  First  Nat. 
Bank  (Civ.  App.),  47  S.  W.  1045,  af- 
firmed in  93  Tex.  684,  no  op. 
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In  an  action  to  restrain  sale  of  al- 
leged homestead  on  execution,  finding 
that  plaintiffs  were  concluded  by 
former  adjudication  between  same 
parties  will  not  be  reversed,  in  absence 
of  a  statement  of  facts,  or  anything 
in  record  to  show  that  plaintiffs  have 
any  interest  in  premises  in  contro- 
versy. Finlay  v.  Jackson  (Civ.  App.), 
43  S.  W.  310. 

Where,  in  trespass  to  try  title,  the 
trial  court  found  that  two  deeds  exe- 
cuted by  plaintiff  were  absolute  con- 
veyances, and  not  mortgages,  and  there 
was  no  statement  of  facts  on  appeal, 
the  mistake  of  the  trial  court  in  re- 
citing the  consideration  of  the  last  deed 
so  as  to  render  a  part  of  it  incon- 
sistent with  defendant's  pleadings  does 
not  require  a  reversal  of  a  judgment 
for  defendant.  Moore  v.  Lee,  37  Tex. 
Civ.  App.  127,  83  S.  W.  420. 

A  finding  by  the  court  that  the  evi- 
dence did  not  show  that  no  provision 
was  made,  at  the  time  certain  debts 
were  created,  for  the  levy  of  taxes  to 
pay  interest  and  sinking  fund,  must 
be  sustained  in  the  absence  of  a  state- 
ment of  facts.  A  statement  in  the 
findings  of  the  court  that  certain  testi- 
mony, and  no  other,  was  introduced 
Qpon  this  point,  can  not  be  consrdered, 
such  findings  not  being  a  substitute 
for  the  statement  of  facts.  San  An- 
tonio V.  Berry,  92  Tex.  319,  48  S.  W. 
496,  reversing  46  S.  W.  273. 

A  finding  in  reconvention  that  de- 
fendants sustained  damage,  from  the 
wrongful  suing  out  of  an  injunction,  to 
a  certain  sum,  in  the  absence  of  an  ex- 
ception to  the  plea  and  a  statement  of 
facts,  can  not  be  disturbed.  Gates  v. 
McClurc,  27  Tex.  Civ.  App.  459,  66  S. 
W.  224,  affirmed  in  95  Tex.  675,  no  op. 

On  appeal  in  action  to  recover  land, 
where  the  court's  findings  are  not  in 
the  form  of  conclusions  of  facts  but 
aw  recitals  of  testimony  and  seem  to 
contain  but  a  part  of  the  testimony  on 
<luestion  of  defendant's  notice  of 
plaintiflTs  claim,  but  reciting  facts  suf- 


ficient to  put  him  on  inquiry,  there  be- 
ing no  statement  of  facts,  appellant's 
(defendant's)  assignment  of  error 
claiming  that  he  was  an  innocent  pur- 
chaser without  notice  can  not  be  sus- 
tained. Harris  v.  Von  Rosenberg 
(Civ.  App.),  26  S.  W.  308,  309,  affirmed 
in  93  Tex.  686,  no  op. 

Alleged  error  of  the  court  in  failing 
to  find  in  accordance  with  a  written 
agreement  between  the  parties  and  on 
file  when  the  cause  was  tried,  will  not 
be  reviewed  on  appeal,  in  the  absence 
of  a  statement  of  facts  showing  the 
absence  of  testimony  before  the  court 
supporting  its  findings.  Buchanan  z\ 
Wren,  10  Tex.  Civ.  App.  560,  30  S.  W. 
1077. 

Insufficiency  of  Evidence  to  Support 
Findings. — See  ante,  "Sufficiency  of 
Evidence,"  III,  B,  2,  e,   (3). 

Effect  Where  Statement  of  Facts 
Stricken  Out  on  Motion.  —  Where  a 
statement  of  facts  is  stricken  out  on 
motion  of  defendants  in  error,  assign- 
ments of  error  complaining  of  con- 
clusions of  fact  found  by  the  trial 
court  can  not  be  considered.  First 
Nat.  Bank  v.  Hodges  (Civ.  App.),  62 
S.  W.  827. 
j.  Matters  Relating  to  Verdict. 

See,  generally,  the  title  VERDICT. 

Excessive  Verdict. — In  the  absence 
of  statement  of.  facts  and  when  new 
trial  was  not  asked,  whether  or  not 
damages  allowed  for  negligent  deliv- 
ery of  telegram  were  excessive,  can 
not  be  determined  on  appeal.  West- 
ern Union  Tel.  Co.  v.  Henry  (Civ. 
App.),   25   S.  W.   1097. 

Conclusiveness  of  Special  Verdicts 
in  Absence  of  Statement  of  Facts. — 
Special  verdicts  in  response  to  issues 
submitted  are  conclusive  of  facts 
found  in  the  absence  of  statement  of 
facts.  Pool  V.  Sanford,  52  Tex.  621, 
636. 

k.  Insufficiency  of  Description  of  Land 
in  Judgment. 

Where  error  is  assigned  in  that  the 
description  of  the  land  in  a  judgment 


Digitized  by 


Google 


170 


Exceptions,  Bii.l  of,  etc. 


is  void  for  want  of  certainty,  and  there 
is  no  statement  of  facts,  and  the  de- 
cree refers  to  certain  recorded  deeds 
in  aid  of  description  of  the  land,  the 
appellate  court  can  not  review  the  suf- 
ficiency of  the  description  though 
there  are  certified  copies  of  certain 
deeds  added  to  the  transcript  but  not 
properly  made  a  part  of  the  record. 
Craighead  v.  BruflF  (Civ.  App.),  55  S. 
W.  764. 

1.  Matters  Relating  to  Costs. 

See,  generally,  the  title  COSTS,  vol. 

4,  p.  971. 

There  being  no  statement  of  facts, 
held,  that  an  apportionment  of  costs 
would  not  be  disturbed.  Crow  v. 
Jackson  (Civ.  App.),  49  S.  W.  920. 

Where  there  are  no  conclusions  nor 
statement  of  facts,  to  show  expense  of 
receivership,  or  how  it  occurred,  rul- 
ing taxing  costs  thereof  against  ap- 
pellant will  not  be  disturbed.  Wach- 
smuth  V.  Sims  (Civ.  App.),  32  S.  W. 
821.   823. 

On  petition  of  ^n  administratrix  for 
direction  in  paying  claims  against  an 
estate,  the  court  gave  the  claim  of  an- 
other creditor  priority  over  her  own, 
but  charged  the  costs  against  the  es- 
tate, on  a  finding  that  the  proceeding 
was  in  good  faith,  and  in  the  prudent 
discharge  of  her  duti/ss  as  administra- 
trix. Held,  on  appeal,  that  the  order 
as  to  costs  will  not  be'  disturbed  in 
the  absence  of  a  statement  of  facts 
showing  that  the  finding  was  not  justi- 
fied. Pierson  v.  Blanton,  33  Tex. 
Civ.  App.  620,  77  S.  W.  433. 

m.  Rulings  on  Motion  for  New  Trial. 

See,  generally,  the  title  NEW 
TRIALS. 

In  the  absence  of  statement  of  facts 
the  ruling  on  motion  for  new  trial  will 
not  be  considered.  Heidenheimer  v. 
Tannenbaun,  23  Tex.  Civ.  App.  567,  56 

5.  W.  776,  affirmed  in  94  Tex.  700,  no 
op.;  Gulf,  etc.,  R.  Co.  v.  Calvert,  11 
Tex.  Civ.  App.  30,  31  S.  W.  679;  Drake 
V.    Brander,  8  Tex.  351;     Augustine   v. 


State,  20  Tex.  450;  Land  v.  Miller,  7 
Tex.  463. 

In  the  absence  of  statement  of  facts 
order  granting  new  trial  will  not  be 
revised.  Roberts  v,  Heffner,  19  Tex. 
130,  131;  Parrott  v.  Underwood,  10 
Tex.  48. 

Where  rulings  are  not  assigned  as 
error,  and  there  is  no  statement  of 
facts,  charge  and  judgment  refusing 
new  trial  will  not  be  revised.  McLe- 
more   v.   McClellan,   17   Tex.   122,   123. 

In  the  absence  of  statement  of  facts, 
refusal  of  new  trial  for  newly  discov- 
ered evidence  will  not  be  reviewed. 
Thompson  v.  Callison,  27  Tex.  438, 
439;  Wade  v.  Buford,  1  App.  Civ. 
Cases,  §  1334;  Worley  v.  McTntire  (Civ. 
App.),  23   S.  W.  996. 

Where  the  assignment  of  error 
is  to  the  overruling  of  a  motion  for 
a  new  trial  for  insufficiency  of  evi- 
dence, but  there  is  no  approved  state- 
ment of  facts,  the  judgment  must  be 
affirmed.  Chicago,  etc.,  R.  Co.  v.  Ed- 
wards, 45  Tex.  Civ.  App.  66.  99  S.  W. 
1049,  affirmed  in   102  Tex.  580,  no  op. 

In  the  absence  of  a  statement  of 
facts,  the  sufficiency  of  a  motion  for 
new  trial  will  not  be  determined,  nor 
will  the  charge  of  the  court  be  re- 
vised, if  such  charge  in  any  case  could 
be  correct.     Keef  v.  State,  44  Tex.  582. 

Where  an  affidavit  is  filed  for  the 
purpose  of  obtaining  a  new  trial,  al- 
leging surprise  on  account  of  some 
evidence  adduced  on  the  hearing,  the 
importance  of  such  evidence  can  not 
be  determined  without  a  statement  of 
facts.  Arnold  v.  Williams,  21  T«x. 
413. 

S.  Substitutes  for  Statement  of  Pacts. 

Bill  of  Exceptions  Can  Not  Supply 
Statement  of  Facts. — See  ante,  "As 
Distinguished  from  Statement  of 
Facts,"  II,  A,  2. 

Want  of  Statement  Not  Supplied  by ' 
Affidavits     in     Appellate    Court. — See. 
generally,   the    title    APPEAL     AND 
ERROR,  vol.  1,  p.  313. 

Affidavits  in  the  supreme  court  are 
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not  admissible  to  supply  a  statement 
of  facts.  Live  Oak  County  v.  Heaton, 
39  Tex.  499. 

AVherc  there  is  no  statement  of  facts, 
the  affidavit  of  a  juror  will  not  be  per- 
mitted on  appeal  to  impeach  the  ver- 
dict, since  it  may  be  that  the  evidence 
would  have  warranted  a  peremptory 
instruction  for  the  successful  party. 
Dennis  v.  Neal  (Civ.  App.),  71  S.  W. 
387. 

Attempt  to  bring  up  to  the  appellate 
court  the  charge  to  jury,  by  the  affi- 
davit of  juror  has  never  received  ju- 
dicial sanction.  Campbell  v.  Skidmore, 
1  Tex.  475,  477. 

Depositions  of  Witnesses  and  Copy. 
ing  of  Instructions  in  Transcript.^ 
If  no  statement  of  facts  is  made,  and 
the  instructions  are  not  certified  for 
the  appellate  court,  their  place  can  not 
be  supplied  by  depositions  of  those 
who  heard  the  instructions  and  evi- 
dence.  Garnett  v.  Roberts,  16  Tex.  555. 

"In  this  case  there  is  no  statement 
of  facts,  nor  are  the  instructions  com- 
plained of  embodied  in  the  record.  As 
a  substitute,  the  depositions  of  wit- 
nesses as  to  the  facts  in  evidence,  and 
the  instructions  given  at  the  request 
of  the  plaintiff,  are  copied  in  the  tran- 
script. But  this  mode  of  completing 
the  record,  and  making  up  the  state- 
ment of  facts,  is  unauthorized  by  the 
statute,  and  furnishes  no  authentic 
hasis  for  the  action  of  this  court. 
Apart  from  the  evidence  and  these  in- 
structions, there  is  no  pretense  of  er- 
J^or.  The  charge  given  at  the  request 
of  defendant  secured  to  him,  on  a  sup- 
posed state  of  facts,  the  benefit  of  the 
statute  of  limitations."  Garnett  v. 
Roberts,  16  Tex.  555. 

Affidavits  of  Witnesses  on  Probate 
of  Will — Affidavits  of  witnesses  on  the 
probate  of  a  will,  taken  in  writing  and 
fiJfd  conformably  to  Rev.  Stat..  1895, 
*rt.  1906,  held  not  a  statement  of  facts, 
within  art.  1379.  Walker  v,  Boyd  (Civ. 
^PP),  48  S.  W.  602. 

"l^'pon  the  examination  of  the  record 


we  find  that  it  does  not  contain  a  state- 
ment of  facts  as  required  by  art.  1379 
of  the  Rev.  Stat,  of  1895.  We  find 
copied  in  the  record  what  purport  to 
be  the  affidavits  of  witnesses  taken 
upon  the  trial,  and  filed  among  the 
records  of  the  case.  Art.  1906  of  the 
Rev.  Stat,  requires  that  the  testimony 
taken  upon  the  hearing  of  an  applica- 
tion to  probate  a  will  shall  be  com- 
mitted to  writing,  and  subscribed  in 
open  court  by  the  witnesses,  and  filed 
by  the  clerk.  It  may  be  presumed 
that  the  affidavit  contained  in  the  rec- 
ord embraced  the  testimony  of  the 
witnesses  so  taken.  Such  statement  of 
the  testimony  will  not  be  considered 
a  statement  of  facts.  It  does  not  pur- 
port to  contain  a  statement  of  all  the 
facts  adduced  in  evidence  upon  the 
trial.  It  is  not  agreed  to  by  counsel, 
nor  is  it  approved  by  the  court.  We 
can  not  treat  the  same  as  a  statement 
of  facts.  Barnhart  v.  Clark,  59  Tex. 
552.  In  the  absence  of  a  statement  of 
facts,  we  overrule  appellants'  first  and 
second  assignments  of  error."  Walker 
V.  Boyd   (Civ.  App.),  48  S.  W.  602. 

Agreements  of  Counsel  as  to  Facts. 
— It  seems  that  an  agreement  as  to  a 
fact,  in  the  record,  which  forms  no 
part  of  the  findings  by  the  trial  court, 
and  is  not  approved  by  the  judge  as  a 
statement  of  facts,  can  not  be  consid- 
ered by  the  court  on  appeal.  Johnson 
V.  Blount,  48  Tex.  38;  Vaughn  v. 
Bailey,  11  Tex.  Civ.  App.  34,  31  S.  W. 
531. 

Under  82a  of  rules  of  supreme  court 
an  agreement  as  to  facts  used  on  the 
trial  below  and  not  copied  into  the 
statement  of  facts  can  not  be  consid- 
ered for  any  purpose,  although  copied 
into  the  transcript.  State  v.  Alcorn, 
78  Tex.  387,  14  S.  W.  663. 

Agreement  of  counsel  as  to  facts 
which  might  be  offered  in  evidence  can 
not  be  recognized  as  a  statement  of 
facts,  where  transcript  does  not  seem 
to  have  been  offered  in  evidence. 
Taylor  v.  Campbell,  59  Tex.  315,  317. 
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Where  there  is  no  bill  of  exceptions 
nor  a  statement  of  facts  in  the  record, 
and  the  only  assignment  of  error  is 
that  the  court  erred  in  rendering  judg- 
ment for  the  defendant,  and  there  is 
only  a  written  agreement  purporting 
to  be  signed  by  the  attorneys  for  both 
parties,  stipulating  that  the  sole  ques- 
tion is  as  to  the  construction  of  a  cer- 
tain power  of  attorney,  which  agree- 
ment, however,  has  not  been  incor- 
porated into  a  statement  of  facts,  and 
does  not  comply  with  the  statute  as  to 
an  agreed  case,  with  a  bill  of  excep- 
tions or  a  statement  of  facts,  the  judg- 
ment must  be  affirmed.  McDowell  v. 
Fowler,  80  Tex.  587,  16  S.  W.  431. 

An  agreed  statement  of  facts  for  sub- 
mission to  the  trial  judge  can  not  be 
considered  as  the  statement  of  facts 
on  appeal  where  it  is  not  signed  by 
the  judge,  and  counsel  did  not  stipu- 
late that  it  should  be  so  used.  Atchi- 
son, etc.,  R.  Co.  V.  Emerson  (Civ. 
App.),  24  S.  W.  1105. 

A  purported  statement  of  facts 
agreed  to  by  counsel  for  both  parties, 
approved  by  the  judge  and  filed  be- 
fore the  trial,  reciting  that  what  fol- 
lows therein  is  a  statement  of  facts  of 
the  case,  and  that  the  case  may  be 
tried  thereon,  can  not  be  considered 
as  a  statement  of  fact  on  appeal  where 
it  does  not  appear  from  the  record  that 
the  case  was  tried  on  the  agreement, 
and  that  no  other  facts  were  put  in 
evidence,  or  that  the  agreement  itself 
was  put  in  evidence,  since  this  does  not 
meet  the  requirements  of  the  statute 
as  to  a  statement  of  facts.  Rev.  Stat., 
art.  1379.  Scott  v.  Cox,  30  Tex.  Civ. 
App.  190,  70  S.  W.  802,  affirmed  in  97 
Tex.  646,  no  op. 

Agreed  Statement  of  Pacts  on 
Which  Case  Tried  below  Embodied  in 
Judgment. — An  agreed  statement  of 
facts,  on  which  a  case  is  tried  in  the 
court  below,  ^nd  which  the  court  em- 
bodies in  its  judgment,  is  sufficient,  un- 
der Rev.  Stat.,  art.  1293,  to  authorize  a 
revision    of   the   judgment   on   matters 


growing  out  of  such  facts,  in  the  ab- 
sence of  a  statement  of  facts  or  find- 
ings of  fact  by  the  court,  or  an  agreed 
case  for  appeal,  under  articles  1333 
and  1414.  State  v.  Connor,  86  Tex.  133. 
23  S.  W.  1103;  State  v.  Connor  (Civ. 
App.),  25  S.  W.  815. 

"Article  1333,  Rev.  Civ.  Stat.,  pro- 
vides for  the  filing  by  the  court  of  the 
findings  of  fact  and  conclusions  of  law 
or  a  special  verdict  by  a  jury,  in 
either  of  which  cases  an  appeal  may 
be  taken  without  other  statement  of 
facts.  Art.  1414,  Rev.  Stat.,  permits 
the  parties  to  present  their  case  to  the 
court  of  appeals  upon  an  agreed  state- 
ment of  the  facts  and  proceedings,  cer- 
tified to  by  the  court  after  trial.  In 
each  of  these  methods  the  same  result 
is  reached  of  presenting  to  the  appel- 
late court,  in  condensed  form,  the  ma- 
terial facts  upon  which  the  judgment 
was  rendered.  In  Salinas  v,  Wright.  11 
Tex.  572.  578,  this  court  said:  'To  au- 
thorize the  revision  of  a  judgment  on 
the  merits,  a  formal  statement  of  facts 
is  not  essential  where  all  the  evidence 
legally  and  conclusively  appears  by  the 
record.'  In  that  case  the  facts  ap- 
peared by  bill  of  exceptions."  State  r. 
Connor,  86  Tex.  133,  23  S.  W.  1103. 

It  is  error  for  the  appellate  court  to 
strike  out  an  agreed  statement  of  facts, 
and  dismiss. an  appeal,  for  want  of  a 
formal  statement  on  appeal,  where  the 
case  was  originally  tried  on  the  agreed 
statement,  which  was  referred  to  in 
the  judgment,  and  expressly  made  the 
basis  thereof.  Bomar  v.  West,  87  Tex. 
299,  28  S.  W.  519. 

Where  a  cause  is  submitted  in  the 
trial  court  upon  an  agreed  statement 
of  facts,  such  agreed  statement,  with 
the  findings  of  the  court,  the  judgment 
rendered,  the  assignments  of  error  and 
appeal  bond,  constitute  the  record 
(Rev.  Stat.,  art.  1293);  and  a  transcript 
thereof,  without  the  pleadings  or 
agreement  as  to  what  the  issues  were 
or  are,  is  sufficient  to  authorize  a  con- 
sideration of  said  appeal  and  revision 
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of  the  judgment  rendered.  Scott  v. 
Slaughter,  97  Tex.  244,  77  S.  W.  949. 

fiiceptions  to  Judgment  Noted  in 
Judgment  E^try. — Where  exceptions  to 
judgment  are  noted  in  judgment  en- 
try, exceptions  are  sufficient  under 
sutute  to  appeal  without  statement  of 
fads  and  to  question  correctness  of 
judgment  upon  facts.  Craxton  v, 
Ryan,  3  App.  Civ.  Cases,  §  367. 

Recitals  in  Judgment  of  Conclu- 
sioos  of  Pacts  Deduced  from  Evi- 
dence.—While  recitals  in  a  judgment 
of  conclusions  of  facts  deduced  from 
the  evidence,  ordinarily  will  not  supply 
the  place  of  a  statement  of  facts,  yet 
where  the  recital  is  to  the  effect  that 
the  court  found  against  the  defendants 
upon  a  specific  issue,  wherein  they 
claimed  to  be  the  owners  of  certain 
merchandise,  such  recital  should  be 
taken  as  concluding  that  issue.  Wal- 
lace V,  Bogel  &  Bro.,  62  Tex.  636,  cit- 
ing Chrisman  v.  Miller,  15  Tex.  159, 
161. 

"The  case  was  tried  by  the  judge 
without  a  jury,  and  appellants  ex- 
cepted to  the  judgment,  and  the  excep- 
tion was  noted  in  the  judgment  entry. 
This  was  in  accordance  with  the  stat- 
ute, and  entitled  appellants  to  appeal 
without  a  statement  of  facts,  and  to 
call  in  question  the  correctness  of  the 
judgment  upon  the  facts,  although  said 
conclusion  had  not  been  excepted  to. 
iSayles'  Civ.  Stat.,  art.  1333;  Continen- 
Ul  Ins.  Co.  V.  Milliken,  64  Tex.  46.)" 
Craxton  v.  Ryan,  3  App.  Civ.  Cases, 
I!  367,  369. 

Steaognpher's  Transcript  of  Evi- 
tece  as  Sutement  of  Facts.— See 
the  title  STENOGRAPHERS. 

C.    CONTENTS     AND     SUFFI- 
CIENCY. 

1-  Necessity  for  Statement  to  Contain 
All  Material  -Facts  and  Evidence. 

a.  General  Rule  Stated,  Construed  and 
Applied. 
Statement  of  Rule. — A  statement  of 

^acts  must  embrace  the  whole  of  the 

facts,  and  all  of  the  evidence,  whether 


documentary  or  oral.  Board  of  Land 
Comm'rs  v.  Reily,  Dallam  381. 

"The  statement  of  facts  should  con- 
tain substantially  all  the  material  facts 
necessary  for  a  determination  of  the 
issues  involved."  Davis  v.  Farwell  Co. 
(Civ.   App.),    49    S.   W.    656. 

Whether  the  proof  of  a  fact  be  made 
to  the  court,  or  a  jury,  if  it  be  essential 
to  the  plaintiff's  right,  it  must  appear 
in  the  statement  of  facts,  if  there  be 
one.  Ingram  v.  Drinkard,  14  Tex. 
351. 

The  statement  of  facts  is  intended  to 
embody  in  the  record  all  the  evidence 
introduced  on  the  trial,  as  agreed  to 
by  the  parties  and  approved  by  the 
court;  or  if  the  parties  failed  to  agree, 
as  certified  to  by  the  court  after  ex- 
amining the  statements  prepared  by 
them  respectively.  Roundtree  v,  Gal- 
veston, 42  Tex.  612,  627,  and  sec 
Campbell  v.  Skidmore,  1  Tex.  475. 

Evidence  introduced  without  com- 
plaint and  which  formed  part  of  the 
case  made  before  the  court  or  jury, 
must  be  put  in  the  statement  of  facts; 
otherwise  it  will  not  be  noticed  on  ap- 
peal. Dull  V.  Drake,  68  Tex.  205,  4  S. 
W.  364;  Cottrell  v.  Teagarden,  25  Tex. 
317. 

The  party  giving  notice  of  appeal  is 

required   by    statute    "to   make    out   a 

clear  and  explicit  statement  or  bill  of 

I  the    facts"    proved     upon      the      trial. 

Hawkins  v,  Lee,  22  Tex.  544. 

Article  1379,  Sayles'  Civ.  Stat.,  1897, 
provided  for  "a  written  statement  of 
the  facts  given  in  evidence  on  the 
trial."  Graves  v,  George  (Civ.  App.), 
54  S.  W.  262. 

When  verdict  general  and  review  de- 
sired, and  evidence  on  which  rendered 
is  required  in  the  review,  it  ought  to 
be  clearly  and  fully  agreed  on  or  cer- 
tified.    Bailey  v.  Haddy,  Dallam    376. 

To  enable  the  supreme  court  to  re- 
vise a  judgment  on  the  merits,  the 
facts  of  the  case,  that  is,  all  the  ma- 
terial facts  in  evidence,  must  be  em- 
bodied in  the  record,  Henderson  v. 
Trimble,  8  Tex.  174. 
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Where  the  statement  of  facts  is  so 
imperfect  that  there  is  no  doubt  that 
material  facts  are  omitted  the  verdict 
will  never  be  disturbed,  unless  it  be 
apparent  from  the  record  that  some 
vital  point  in  the  controversy  has  been 
erroneously  decided.  Pas.  Dig.,  arts. 
3490,  1581,  notes  582,  613.  Poag  v. 
Williams,  31  Tex.  193. 

Where,  on  appeal  in  trespass  to  try 
title,  the  statement  of  facts  is  so 
meager  as  to  form  no  basis  for  a  de- 
cision, the  judgment  will  be  reversed. 
Werlan  v.  Schollett,   63  Tex.  227. 

In  1872  a  second  action  in  trespass 
to  try  title  was  brought.  The  contro- 
versy was  as  to  the  locality  of  the 
north  line  of  the  Mixon  survey.  The 
defendant  pleaded  not  guilty.  In  a 
bill  of  exceptions  it  is  shown  that  de- 
fendant offered  in  evidence  the  pro- 
ceedings and  judgment  in  his  favor  in 
the  first  suit,  insisting  that  the  first 
suit  was  conclusive  upon  the  matter 
of  boundary  claimed  to  be  the  matter 
in  controversy.  The  jury  were  in- 
structed "if  they  found  for  defendant 
on  the  issue  of  the  old  judgment 
*  *  *  they  will  so  say  in  their  ver- 
dict. If  they  should  find  their  verdict 
for  plaintiff  or  for  defendant  on  the 
merits  of  the  case,  without  reference 
to  the  old  judgment,  they  should  re- 
turn a  general  verdict."  There  was  a 
general  verdict  for  the  defendant.  In 
the  statement  of  facts  there  is  noth- 
ing tending  to  show  the  former  judg- 
ment. Held:  That  in  the  absence  of 
testimony  in  the  statement  of  facts  the 
court  can  not  assume  that  the  result 
was  affected  by  testimony  the  nature 
or  amount  of  which  is  not  shown. 
Mayfield  v.  Williams,  73  Tex.  508,  11 
S.  W.  530. 

Where  the  statement  of  fact  em- 
bodied in  the  transcript  is  clearly  not 
such  as  is  required  by  law.  as  where  it 
does  not  purport  to  state  all  the  facts 
in  evidence,  and  is  otherwise  defective, 
it  will  be  disregarded.  Barnhart  v. 
Clark,  59  Tex.  552. 


Statement  Should  Show  That  It 
Contains     All      Facts      Proved— The 

statement  of  facts  should  show,  either 
by  express  statement  or  necessary  im- 
plication, that  it  contains  all  the  facts 
proved  upon  the  trial.  Barnhart  v. 
Clark,  59  Tex.  552;  Phelps  v.  Ashton. 
30  Tex.  344.  See,  also.  Carter  v.  Wal- 
lace, 2  Tex.  206. 

It  should  appear,  at  least  inferen- 
tially,  that  statement  contains  all  facts 
given  in  evidence.  Phelps  r.  Ashton, 
30  Tex.   344.   349. 

No  evidence  which  may  be  sent  up 
in  the  record  can  be  noticed,  unless 
certified  or  agreed  to  contain  the  facts 
of  the  case.  Curry  v.  York,  3  Tex. 
357. 

Where  the  statement  of  facts  did 
not  purport  to  set  out  the  testimony  in 
detail,  the  supreme  court  refused  to 
look  to  it  for  the  purpose  of  question- 
ing the  verdict.  Bailey  v.  Haddy,  Dal- 
lam 376. 

Necessity  for  Incorporation  of,  or 
Reference  to  Depositions. — Deposi- 
tions which  are  not  referred  to  in  nor 
made  a  part  of  the  statement  of  facts 
will  not  be  considered  by  the  supreme 
court.    Hillebrant  v.  Brewer,  6  Tex.  45. 

Incorporation  of  Impeaching  Evi- 
dence.— Where  defendant  assigns  er- 
ror in  permitting  plaintiff  to  show  his 
reputation  for  veracity  when  not  im- 
peached by  defendant,  the  appellate 
court  will  look  to  the  statement  of 
facts  to  determine  whether  defendant's 
exception  was  well  taken,  since  im- 
peaching evidence,  if  given,  was  ad- 
dressed to  the  jury,  and  should  be  in 
such  statement.  Texas  &  P.  Ry.  Co. 
V.  Raney,  86  Tex.  363,  25  S.  W.  11. 

Omission  of  Material  Evidence  Not 
Supplied  by  Agreement — Statement  of 
facts  omitting  material  evidence  which 
influenced  decision,  can  not  be  con- 
sidered, though  parties  seek  to  supply 
omission  by  written  agreement.  Ten- 
nille  V.  Morgan  (Civ.  App.),  35  S.  W. 
514,  afiirmed  in  93  Tex.  673,  no  op. 
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Omission  Not  Remedied  by  Resort 
to  Court's  Conclusions. — The  court's 
conclusions  of  fact  can  not  be  re- 
sorted to  to  supply  an  omission  from  the 
statement  of  facts  of  material  evidence 
to  sustain  the  judgment,  where  appel- 
lant attacks  the  findings  as  being  un- 
sustained.  Davis  v.  Farwell  Co.  (Civ. 
App.),  49  S.  W.  656. 

Effect  of  Failure  to  Mention  Proof 
of  Facts  Material  to  Appellee's  Case. 

—A  statement  of  facts  made  up  by  the 
court  contained  no  proof  of  facts  ma- 
terial to  appellee's  case.  Held,  the  de- 
fect was  no  ground  for  reversal  unless 
urged  by  an  assignment.  Blum  v. 
Whitworth,  66  Tex.  350,  1  S.  W.  108. 

In8u£Bciency  of  Agreement  as  to 
Use  of  Statement  of  Facts  in  Another 

Case.— The  statement  of  facts  con- 
tained an  agreement  that  the  evidence 
used  in  another  case,  tried  in  the  same 
court,  and  before  the  supreme  court  at 
a  former  term,  **is  the  same  as  was  of- 
fered on  the  trial  of  this  case,  so  far 
as  it  goes;  and  that  the  evidence  found 
in  the  statement  of  facts  in  that  case 
may  be  used  in  this,  without  copying 
it  in  the  transcript  in  this  case."  Held, 
under  Rev.  Stat.,  arts.  1411,  1413,  1414, 
providing  that  the  transcript  shall,  ex- 
cept in  certain  cases,  contain  a  full 
and  correct  copy  of  all  the  proceed- 
ings had  in  the  cause,  that  the  evidence 
referred  to  could  not  be  considered 
for  any  purpose.  Johnson  v.  Sabine 
&  E.  T.  Ry.  Co.,  69  Tex.  641,  7  S.  W. 
379. 

"If  the  parties  desired  to  use    in    this 
court  the  evidence   introduced   in   the 
case  referred  to  in  the  agreement  they 
should  have    made    it   a    part    of    the 
statement  of  facts  and  had  it  copied, 
in  Its  proper  place,  in  the  transcript  in 
ihis  case,  and  not   having  done   so   it 
will  not  be  looked  to  for  any  purpose. 
The  statute    does   not    recognize    such 
procedure  as  appears  in  this  case  and 
this  court  can   not."     Johnson   v.   Sa- 
bine, etc.,  R.  Co.,  69  Tex.  641,  7  S.  W. 
379. 


EfiFect  of  Insertions  by  Clerk  in 
Transcript.— Bill  of  sale  inserted  in 
transcript  on  appeal  by  clerk,  of  his 
own  knowledge,  of  what  transpired  at 
trial,  can  not  be  considered  as  part  of 
statement  of  facts  on  appeal.  Davis  v, 
Loftin,   6  Tex.  489,  498. 

Where  the  statement  of  facts  was 
obviously  imperfect,  and  the  clerk,  in 
making  up  the  transcript,  certified  that 
two  pages  of  it  had  been  lost,  and 
that  if  they  had  not  been  lost  it  would 
have  appeared  that  a  certain  deed  which 
he  transcribed  was  admitted  in  evi- 
dence: Held,  that  the  statement  of 
the  clerk  respecting  the  contents  of 
the  statement  of  facts  could  not  be 
received;  but  if  there  was  reason  to 
apprehend  that  injustice  had  been 
done  upon  the  trial,  it  might  become 
necessary  to  inquire  what  remedy  is 
left  to  the  party,  and  whether  or  not 
the  judgment  might  not  be  reversed 
upon  apparent  or  probable  error. 
Davis  v.  Loftin,  6  Tex.  489. 

"It  is  clear  that  we  can  not  receive 
as  authentic  or  as  constituting  a  part 
of  the  statement  of  facts  a  paper  thus 
supplied  by  the  clerk  upon  his  knowl- 
edge of  what  transpired  at  the  trial. 
He  is  not  the  officer  to  whom  the  law 
has  instructed  the  making  of  the  state- 
ment of  facts,  and  no  statement  of  his 
respecting  its  contents  can  be  re- 
ceived. It,  however,  is  evident  from 
the  record,  apart  from  the  statement 
of  the  clerk,  that  the  statement  of 
facts  is  imperfect.  If  therefore,  there 
were  reason  to  apprehend  that  injus- 
tice had  been  done  upon  the  trial,  it 
might  become  necessary  to  inquire 
what  remedy  is  left  to  the  party,  and 
whether  he  might  not  be  authorized  to 
reverse  the  judgment  upon  apparent 
or  probable  error  and  remand  the  case 
for  a  new  trial  in  order  to  prevent 
wrong  and  injustice.  But  if  it  should 
appear  that  though  the  omission  in 
the  statement  of  facts  were  supplied 
it  would  not  change  the  result,  there 
will  be  no  occasion  for  that  inquiry." 
Davis  V,  Loftin,  6  Tex.  489. 
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b.  Omission   of   Immaterial   Matters. 

In  GeneraL — In  making  up  statement 
of  facts  unimportant  and  irrelevant 
matters  are  omitted.  Wright  v, 
Wright,  6  Tex.  3,  23. 

Immaterial  matters  should  not  be 
stated  so  as  to  encumber  the  state- 
ment of  facts.  Texas,  etc.,  R.  Co.  v, 
Scott,   64   Tex.   649,   550. 

Unnecessary  testimony  should  not 
be  included  in  statement  of  facts. 
Kemper  v.  Corporation,  3  Tex.  135. 

c.  Discretion  of  Trial  Judge  as  to  Con- 

tents of  Statement    Prepared     by 
Him. 

See,  generally,  post,  ''Preparation  by 
Judge,"  III,  D,  2. 

There  is  no  power  in  the  appellate 
court  to  control  the  action  of  a  trial 
judge  in  making  up  a  statement  of 
facts  as  to  what  shall  or  shall  not  be 
embraced  therein,  except  in  case  such 
statement  is  incomplete  upon  its  face. 
Runck  V.  Timon,  47  Tex.  Civ.  App. 
435,  105  S.  W.  224. 

What  shall  be  incorporated  in  a 
statement  of  facts  on  appeal  is  a  mat- 
ter within  the  recollection  and  discre- 
tion of  the  trial  judge,  the  work  of  the 
official  stenographer  being  only  for  his 
mental  assistance,  and,  after  filing  a 
statement  unsatisfactory  to  an  appel- 
lant, he  can  not  be  compelled  by  man- 
damus to  file  another,  corrected  by  the 
notes  of  his  stenographer  or  other- 
wise. Perry  v.  Turner  (Civ.  App.), 
108  S.  W.  194. 

"The  appellate  court  may  review 
the  facts  as  stated  in  the  record,  or  it 
may  compel  the  preparation  and  filing 
of  a  statement  of  facts  in  cases  where 
the  trial  judge  refuses  to  file  one;  but 
it  is  beyond  its  judicial  authority  to 
dictate  what  shall  be  incorporated 
within  such  a  statement  of  facts  when 
prepared.  Those  are  matters  that 
must  rest  within  the  exclusive  judicial 
recollection  and  discretion  of  the  trial 
judge.    He  alone  must  determine  those 


facts."  Perry  v.  Turner  (Civ.  App.), 
108  S.  W.   194. 

EfiFect  of  Prolixity  Where  Statement 
Made  by  Judge. — Where  counsel  failed 
to  agree  upon  a  statement  of  facts,  one 
made  by  the  judge  will  not  be  stricken 
because  of  its  prolixity,  it  not  appear- 
ing such  objectionable  feature  was 
due  to  fault  of  appellant's  counsel, 
Triplett  v.  Morris,  18  Tex.  Civ.  App. 
50,  56,  44  S.  W.  684  (see  93  Tex.  675, 
no  op.)- 

When  the  judge  makes  the  state- 
ment of  facts,  a  needless  incumbering 
of  the  record  with  interrogatories  and 
answers  of  witnesses  is  no  ground  for 
dismissal  of  the  appeaL  McManus  v, 
Wallis,  52  Tex.  534. 

8.    Manner  and  Sufficiency  of  Stating 
Evidence. 

a.    Rules  Stated  and  Applied. 

(1)    Where  Evidence  Sufficient  to  Es- 
tablish Facts  Alleged, 
(a)    General  Rule. 

Where  the  evidence  adduced  upon 
the  trial  of  the  cause  is  sufficient  to 
establish  a  fact  or  facts  alleged  by 
either  party,  the  testimony  of  wit- 
nesses, and  the  deeds,  wills,  records, 
or  other  written  instruments,  ad- 
mitted as  evidence,  relating  thereto, 
should  not  be  stated  or  copied  in  de- 
tail into  a  statement  of  facts,  but  the 
facts  thus  established  should  be  stated 
as  facts  proved  in  the  case.  Rev.  Stat. 
1895,  art.  1379,  Rule  72  of  Rules  for 
District  and  County  Courts.  Dreiss  v. 
Friedrich,   57  Tex.   70. 

Ordinarily,  the  interrogatories  and 
answers  of  witnesses,  and  copies  of  pa- 
pers used  in  evidence,  should  not  Dc 
incorporated  in  the  record,  but  the 
facts  proved  thereby,  instead.  The 
statutory  rule  prohibiting  it  lessens 
expense  and  expedites  the  disposition 
of  causes.  When  this  rule  is  departed 
from,  in  exceptional  cases,  the  neces- 
sity for  it  should  be  made  apparent  in 
the  record  itself.  McManus  v.  Wallis. 
52   Tex.   534. 
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<b)  Impropriety  of  Using  Full  Sten- 
ographic Notes  of  Testimony  and 
Proceedings. 

aa.  In  GeneraL 

The  full  stenographic  notes  of  the 
testimony  and  proceedings  on  the  trial 
of  a  cause  should  not  incumber  the 
records  as  a  substitute  for  the  state- 
ment of  facts,  such  practice  violating 
the  rules  of  court.  Dreiss  v.  Friedrich, 
57  Tex.  70. 

Rule  78  of  rules  for  the  district  and 
county  courts  provide  that  "neither 
the  notes  of  a  stenographer  taken  upon 
the  trial,  nor  a  copy  thereof  made  at 
length,  should  be  filed  as  a  statement 
of  facts;  but  the  statement  made  there- 
from shall  be  condensed  throughout  in 
accordance  with  the  spirit  of  the  fore- 
going rules  upon  this  subject.*'  Juer- 
srens  t*.  Missouri,  etc.,  R.  Co.,  16  Tex. 
Civ.  App.  452.  42  S.  W.  230;  Went- 
worth  V,  King  (Civ.  App.),  49  S.  W. 
m  (see  93  Tex.  723,  no  op.);  Caswell 
t.  Hopson  (Civ.  App.),  43  S.  W,  547; 
Brown  v.  Vizcaya  (Civ.  App.),  54  S. 
W.  636.  affirmed  in  93  Tex.  701,  no  op. 
See.  also,  Western  Union  Tel.  Co.  v. 
De  Jarles,  8  Tex.  Civ.  App.  109,  27  S. 
W.  792;  Houston,  etc..  R.  Co.  v,  Wil- 
liams (Civ.  App.),  31  S.  W.  556;  East 
Line,  etc.,  R.  Co.  v,  Culberson,  68  Tex. 
664,  5  S.  W.  820. 

A  statement  of  facts  made  up  of  the 
stenographer's  report  of  the  evidence 
and  including  questions  and  answers 
of  the  witnesses,  objections  of  counsel 
and  rulings  of  the  court  is  in  violation 
of  nile  78  of  the  district  court  (20  S. 
^V  \-ii)  and  will  be  stricken.  Brown 
^.  Vizcaya  (Civ.  App.),  54  S.  W.  636, 
affirmed  in  93  Tex.  701,  no  op. 

A  statement  of  facts  consisting  of 
the  testimony  as  taken  by  the  stenog- 
^phcr,  except  that  the  questions  have 
l^cen  left  oflF,  and  the  answers  ad- 
justed to  that  change,  shows  such  a 
?ro5s  violation  of  the  rule  prohibiting 
^he  filing  of  the  stenographer's  notes, 
and  requiring  the  statement  to  be  con- 
^ienscd,  that  it  will  be  stricken  out. 
7  Tex— 12 


Caswell  V.  Hopson   (Civ.  App.),  43  S. 
W.  547. 

One  who,  in  violation  of  the  district 
court  rules  72-78,  which  are  intended 
to  secure  a  condensed  statement  of 
the  facts  proved  on  the  trial,  sets  out 
the  testimony  of  the  witnesses  in  de- 
tail, and  incorporate  objections  to  evi- 
dence and  rulings  thereon,  though  he 
has  procured  bills  of  exception  to  all 
rulings  complained  of,  runs  the  risk, 
not  only  of  a  pecuniary  penalty,  but 
of  having  the  statement  of  facts 
stricken  out.  Texas,  etc.,  R.  Co.  v, 
Flanary   (Civ.  App.),  45  S.  W.  214. 

A  stenographer's  report  of  a  trial  is 
only  intended  to  furnish  assistance  in 
making  a  statement  of  fact  and  it  is 
improper  to  have  such  report  with  all 
the  frivolous  details  and  repetition  cer- 
tified and  filed  as  a  statement  of  facts. 
Rains  v.  Wheeler,  76  Tex.  390,  13  S. 
W.  324. 

It  is  improper  to  set  forth  in  the 
statement  of  facts  all  the  evidence  as 
it  is  detailed  by  the  witness  and  taken 
down  by  the  stenographer  and  where 
that  is  done,  the  costs  will  be  taxed  to 
the  appellant.  Texas  &  New  Orleans 
Ry.  Co.  V.  Tatman.  10  Tex.  Civ.  App. 
434,  31   S.  W.  333. 

"This  practice  of  copying  questions 
and  answers  in  a  statement  of  facts 
has  been  condemned  by  this  court  in 
more  than  one  case."  East  Line,  etc., 
R.  Co.  V.  Culberson,  68  Tex.  664,  5  S. 
W.  820,  citing  Driess  v.  Friedrich,  57 
Tex.  70;  Hawkins  v.  Lee,  22  Tex.  544. 

Where  statement  of  facts  is  pre- 
pared in  violation  of  rule  forbidding 
notes  of  stenographer  taken  at  the  trial 
or  copy  thereof  to  be  filed  as  a  state- 
ment of  facts,  it  will  be  stricken. 
Juergens  v.  Missouri,  etc.,  R.  Co.,  16 
Tex.  Civ.  App.  452,  453,  42  S.  W.  230. 

When  Statement  May  Properly  Con- 
tain Questions  and  Answers  from 
Stenographers'  Notes. — A  statement  of 
facts  may  properly  contain  questions 
and  answers  from  the  stenographer's 
notes,   where   necessary   to   an   under- 
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standing  of  the  testimony;  and  will 
not  be  struck  out  as  too  voluminous 
where  it  appears  that  appellant  had 
prepared  a  shorter  statement  which 
was  disapproved  by  opposite  counsel. 
Gulf,  etc.,  R.  Co.  V.  Mitchell,  21  Tex. 
Civ.  App.  463,  51   S.  W.  662. 

"The  third  motion  is  to  strike  out 
the  statement  of  facts  upon  the  ground 
that  it  is  a  copy  of  the  stenographer's 
notes  and  unnecessarily  voluminous. 
The  first  charge  does  not  appear  to 
be  sustained.  As  a  general  thing,  the 
testimony  of  the  witnesses  is  stated  in 
narrative  form,  though  in  some  in- 
stances questions  and  answers  are  in- 
serted, but  in  these  instances  this  ap- 
pears to  have  been  necessary  to  a 
proper  understanding  of  the  testimony. 
The  statement  of  facts  could  properly 
have  been  curtailed;  and  it  is  shown 
by  the  verified  response  to  the  motion 
to  strike  out,  that  counsel  for  the 
railway  company  tendered  to  counsel 
for  the  othef  side  a  much  shorter 
statement  of  facts,  to  which  the  latter 
refused  to  agree.  Under  these  cir- 
cumstances, we  do  not  think  the  mo- 
tion to  strike  out  should  prevail,  and 
it  will  be  overruled.*'  Gulf,  etc.,  R. 
Co.  r.  Mitchell,  21  Tex.  Civ.  App.  463, 
51  S.  W.  662. 

Propriety  of  Inserting  Questions 
and  Answers  to  Show  Evasiveness  of 
Answers.^A  statement  of  facts, 
agreed  to  by  the  parties  and  approved 
by  the  trial  judge,  will  not  be  stricken 
out  because  it  contains  both  the  ques- 
tions and  answers  of  the  witnesses,  in 
apparent  violation  of  the  rules  of  court, 
where  some  of  the  questions  were  in- 
serted for  the  purpose  of  revealing  the 
evasive  and  contradictory  nature  of  the 
answers  of  the  witnesses.  Feist  v. 
Boothe  (Civ.  App.),  27  S.  W.  33. 

bb.     Under    Stenographers   Acts    1905 
and  1907. 
See  the  title  STENOGRAPHERS. 
(8)    Where  Doubt  as  to  SufHciency  of 
Evidence  to   Establish  Fact 
In  General. — When  there  is  any  rea- 


sonable doubt  of  the  sufficiency  of  the 
evidence  to  constitute  proof  of  any 
one  fact  under  rule  72  there  may  then 
be  inserted  such  of  the  testimony  of 
the  witnesses  and  written  instruments 
or  parts  thereof,  as  relate  to  such 
facts.  Rev.  Stat.  1895,  art.  1379.  Rule 
73  of  Rules  for  District  and  County 
Courts.  Dreiss  v.  Friedrich,  57  Tex. 
70;  Texas,  etc.,  R.  Co.  v.  Flanary  (Civ. 
App.),  45  S.  W.  214. 

Rev.  Stat.,  1895,  art.  Ib79,  does  not, 
where  parties  fail  to  agree  as  to  suffi- 
ciency of  the  evidence  allow  it,  un- 
der all  circumstances,  to  be  set  out  in 
full.  Texas,  etc.,  R.  Co.  v.'  Flanary 
(Civ.  App.),  45  S.  W.  214. 

"The  statement  of  facts  in  this  case 
is  certainly  very  imperfect,  as  is  mani- 
fest from  the  transcript  itself.  In  the 
statement  frequent  reference  to  pa- 
pers and  the  indorsements  upon  them 
is  made,  which  purport  to  have  been 
read  to  the  jury  on  the  trial,  and  yet 
they  are  not  copied  into  the  record,  so 
as  to  enable  this  court  to  determine 
upon  their  legal  eflfect,  and  to  ascer- 
tain their  legitimacy  as  evidence  ii 
the  cause.  Hence,  it  is  impossible  for 
this  court  to  revise  the  finding  of  the 
jury,  and  determine  upon  its  correct- 
ness or  incorrectness.  The  uncer- 
tainty about  the  precise  nature  of  the 
testimony  introduced  before  the  jury, 
and  the  imperfectness  in  its  presenta- 
tion, so  glaringly  obvious  to  the  court 
from  the  transcript,  will  always  be  a 
sufficient  ground  to  leave  the  verdict 
in  the  court  below  undisturbed,  unless 
it  should  be  apparent  from  the  record 
that  some  vital  point  in  the  contro- 
versy has  been  erroneously  decided  by 
the  court."  Poag  v.  Williams.  31  Tex. 
193,  194. 

Showing  as  to  Holding  or  Ruling  in 
Decision  OfiFered  in  Evidence. — If 
there  is  a  dispute  or  controversy  as  to 
what  is  decided  by  a  decision  oflfered 
in  evidence,  then  so  much  of  the  de- 
cision should  be  copied  into  the  state- 
ment of  facts  as  may  be  necessary  to 
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enable  the  appellate  court  to  determine 
what  was  decided  by  such  decision. 
Western  Union  Tel.  Co.  v.  Sloss,  45 
Tex.  Civ.  App.  153.  100  S.  W.  354,  af- 
firmed in  102  Tex.  596,  no  op. 

Reference  to  Judgments  in  Other 
Suits. — Where  statement  of  facts  on 
appeal  refers  to  judgment  in  another 
suit,  but  does  not  set  it  out  in  full,  its 
eflFect  may  be  determined  by  reference 
to  record.  Craddock  v.  Edwards,  81 
Tex.  609,  613,   17  S.  W.  228. 

(3)   Description  or  Insertion  of  Writ- 
ten Instruments  Adduced  in  Evi- 
dence, 
(a)   In  General. 

Rule  Stated.— Where  there  is  no  dis- 
pute about,  or  question  made  upon 
the  validity  or  correctness  in  the  form 
of  a  deed,  or  its  record,  a  will  or  its 
probate,  record  of  a  court,  or  any 
written  instrument  adduced  in  evi- 
dence, it  should  be  described  (and  not 
copied),  or  its  legal  effect  as  evidence 
stated,  as  a  fact  established.  Rule  74 
of  Rules  for  District  and  .County 
Courts.  Heidenheimer  v.  Tannen- 
baum,  23  Tex.  Civ.  App.  567,  56  S.  W. 
776,  affirmed  in  94  Tex.  700,  no  op. 

By  rule  75  of  the  rules  for  the  dis- 
trict and  county  courts,  it  is  provided 
that  "when  questions  are  raised  on 
such  instruments  as  are  mentioned  in 
the  preceding  rules,  only  so  much  or 
such  parts  of  them  shall  be  copied 
into  the  statement  of  facts  as  may  be 
necessary  to  present  the  question  and 
the  balance  of  them  shall  only  be  de- 
scribed, or  presented  as  prescribed  in 
the  proceeding  rule." 

Appellant's  statement  of  facts  con- 
tained many  duplicate  copies  of  docu- 
ments, some  of  which  should  not  have 
been  copied  therein,  but  their  sub- 
stance stated  in  condensed  form;  an 
officer's  jurat  and  the  official  authen- 
tication of  several  instruments  set  out 
in  fulU  when  such  authentication  was 
not  questioned;  appellee's  testimony  as 
to  certain  items  admitted  by  appel- 
lant; and  the  statement  of  all  the  testi- 
mony,   which    might    have    been    ma- 


terially condensed.  Held,  that  such 
statement  constituted  a  flagrant  viola- 
tion of  Dist.  Ct.  Rules  72-78  (20  S.  W. 
xvi),  prescribing  the  manner  of  the 
preparation  of  statements  of  fact  on 
appeal,  and  it  would  be  disregarded 
under  rule  53  (31  S.  W.  vii)  authoriz- 
ing the  court  of  appeals  to  disregard 
statements  so  prepared.  Heiden- 
heimer V.  Tannenbaum,  56  S.  W.  776, 
23  Tex.  Civ.  App.  567. 

Recital  Held  Sufficient  to  Show 
That  Certain  Exhibits  Were  before  the 
Jury  as  Evidence. — A  recital  in  the 
statement  of  facts  that  "the  following 
evidence  was  submitted  to  the  jury. 
The  pleadings  of  the  plaintiffs  and  de- 
fendants having  been  read  to  the  jury, 
the  plaintiff  introduced  in  evidence  the 
following,"  etc.,  was  sufficient  to  show 
that  the  documents  annexed  to  the  pe- 
tition as  exhibits  were  before  the  jury 
as  evidence.  Byers  v.  Thacker,  42 
Tex.  Civ.  App.  492,  94  S.  W.  138,  af- 
firmed in  101  Tex.  630,  no  op. 

Effect  of  Omission  in  Statement, 
Caused  by  Loss  of  a  Paper. — Where 
there  is  an  omission  in  the  statement 
of  facts,  caused  by  the  loss  of  a  paper 
by  the  appellant's  attorney,  the  court 
said,  if  it  were  uncertain  what  the  evi- 
dence was,  and  we  could  not  certainly 
know  that  its  presence  in  the  state- 
ment of  facts  would  not  affect  our 
opinion  of  the  case,  the  objection 
(that  the  appellant  could  not  claim  a 
revision  of  the  judgment  upon  a  de- 
fective statement  of  facts)  would  be 
entitled  to  weight.  But  as  our  opin- 
ion proceeds  on  grounds  which  render 
the  evidence  immaterial,  giving  the  ap- 
pellee the  benefit  of  everything  it  can 
be  supposed  to  contain,  we  do  not 
think  its  loss  should  deprive  the  ap- 
pellant of  the  right  to  have  the  judg- 
ment revised.  Wheeler  v.  Hollis,  19 
Tex.   522. 

(b)  Propriety  of  Copying  Instrument 
on  Whi9h  Cguse  of  Action  or  De- 
fense Based. 

An  instrument,  such  as  a  note  or 
other   contract,    mortgage   or   deed   of 


Digitized  by 


Google 


180 


Exceptions,  Bill  of,  etc. 


trust,  that  constitutes  the  cause  of 
action,  on  which  the  petition,  or  an- 
swer, or  cross  bill,  or  intervention  is 
founded,  may  be  copied  once  into  the 
statement  of  facts.  Rev.  Stat.  1895, 
art.  1379;  Rule  72  of  Rules  for  District 
and  County  Courts.  Runck  v.  Timon, 
47   Tex.   Civ.  App.  435,   105   S.   W.  224. 

Rev.  Stat.  1895,  art.  1379,  which  pro- 
vides that  an  instrument  such  as  a  note 
or  other  contract,  mortgage  or  deed 
of  trust,  that  constitutes  the  cause  of 
action,  may  be  copied  once  in  the 
statement  of  facts,  is  not  a  mandatory 
provision;  it  being  sufficient  if  such 
statement  contain  clearly  and  fully  the 
substance  of  the  instrument  in  ques- 
tion. Runck  V.  Timon,  47  Tex.  Civ. 
App.  435,  105  S.  W.  224. 

Where  the  trial  judge  is  called  upon 
to  prepare  a  statement  of  facts  in  a 
<ase  resting  upon  the  construction  of 
a  written  contract,  it  is  sufficient  if 
lie  sets  out  in  the  statement  the  sub- 
:Stance  of  the  contract;  and,  where  this 
has  been  done,  a  writ  of  mandamus  to 
•compel  him  to  insert  an  exact  copy  of 
the  contract  will  be  denied.  Runck  v. 
Timon,  47  Tex.  Civ.  App.  435,  105  S. 
AV.  224. 

Where,  on  appeal  by  defendants 
from  a  judgment  recovered  by  plaintiff 
in  an  action  against  the  principal  and 
sureties  on  a  liquor  bond  for  violation 
of  its  conditions,  a  copy  of  the  bond 
is  not  inserted  in  the  statement  of 
facts,  the  judgment  will  be  reversed, 
^s  there  is  nothing  in  the  record  to 
show  who  the  sureties  were,  and 
-whether  its  conditions  were  such  as 
to  create  an  obligation  on  their  part. 
Bowden  v,  Davis  (Civ.  App.),  71  S. 
W.  47. 

In  an  action  for  injuries  received 
'while  riding  on  defendant's  train,  the 
<iuestion  of  error  in  charging  that  the 
-conductor  might  waive  conditions  in 
ithe  contract  of  transportation  may  not 
t>e  reviewed,  where  the  contract  is 
neither  set  out  in  haec  verba  nor  in 
substance    in    the   statement   of    facts. 


Chicago,  etc.,  R.  Co.  v.  Burns,  101  Tex. 
329,  107  S.  W.  49,  affirming  104  S.  W. 
108. 

The  failure  of  the  statement  of  facts 
to  show  that  the  instrument  sued  on 
was  read  in  evidence  is  ground  for 
reversal  where  a  general  denial  was 
pleaded,  although  such  instrument  is 
in  the  record  as  an  exhibit  to  the  pe- 
tition. Knights  V.  Fortson,  78  Tex. 
475,  14  S.  W.  922,  in  which  case  it  was 
held  that  the  failure  to  introduce  such 
instrument  (a  benefit  certificate  of  a 
beneficial  society),  left  the  judgment 
unsupported  by  the  evidence. 

(c)  Time  and  Manner  of  Incorporat- 
ing Written  Instrument  When 
Necessary. 

aa.    General  Rule. 

When  it  becomes  necessary  to  in- 
sert in  a  statement  of  facts  any  in- 
strument in  writing,  the  same  shall  be 
copied  into  the  statement  of  facts  be- 
fore it  is  signed  by  the  judge,  and  in- 
struments therein  only  referred  to  and 
directed .  to  be  copied  shall  not  be 
deemed  a  part  of  the  record.  Rule  74 
of  Rules  for  District  and  County  Courts. 
Bowden  v.  Davis  (Civ.  App.),  71  S. 
W.  47;  Haberzette  v.  Trinity,  etc.,  R. 
Co.,  46  Tex.  Civ.  App.  527,  103  S.  W. 
219.  See,  also,  International,  etc.,  R. 
Co.  r.  Scott,  58  Tex.  187;  Trewitt  v. 
Blundell,  59  Tex.  253;  McGuire  i\ 
Newbill,  58  Tex.  314;  Vaugh  v,  Bailey. 
11  Tex.  Civ.  App.  341,  31  S.  W.  531; 
Conner  v.  Williamson,  26  Tex.  Civ. 
App.  285,  62  S.  W.  961,  affirmed  in  95 
Tex.  676,  no  op. 

Under  district  court  rule  74,  where 
the  statement  of  facts  does  not  con- 
tain a  copy  of  the  bond  sued  on,  but 
merely  a  direction  to  the  clerk  to 
insert  a  copy,  the  bond  can  not  be 
considered.  Bowden  v.  Davis  (Civ. 
App.),  71  S.  W.  47. 

An  instrument  not  having  been 
copied  into  the  statement  of  facts  or 
made  a  part  of  it,  the  trial  court  could 
not,  after  the  adjournment  of  the 
term  at  which  judgment  was  entered. 
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authorize  or  require  the  clerk  to  make 
it  a  part  of  the  record,  entitling  it  to 
be  considered  a  part  of  the  statement 
of  facts.  Haberzettle  v.  Trinity,  etc., 
R.  Co.,  46  Tex.  Civ.  App.  527,  103  S. 
W.  219. 

Under  district  court  rules  74,  86  (20 
S.  W.  xvi,  xvii),  a  statement  of  facts 
which  stated  that  defendant  also  in- 
troduced the  judgment  in  a  certain 
case,  and  directed  the  clerk  to  make  a 
copy  of  the  judgment  attached  to  de- 
fendant's answer,  does  not  show  the 
existence  of  the  judgment  referred  to, 
and  defendant  can  claim  no  rights 
thereunder.  Cqnner  v.  Williamson,  26 
Tex.  Civ.  App.  285,  62  S.  W.  961,  af- 
finned  in  95  Tex.  676,  no  op. 

Documents  inserted  by  clerk  in 
statement  of  facts,  after  it  has  been 
signed  by  the  clerk,  will  be  stricken 
out  by  the  supreme  court  on  its  own 
motion.  Thurman  v.  Blankenship,  etc., 
Co,  79  Tex.  171,  15  S.  W.  387. 

A  statement  of  facts  calling  for  ma- 
terial documents,  directing  them  to  be 
inserted,  but  not  containing  them,  is 
so  far  defective  that  the  court  can 
take  no  notice  of  such  documents 
merely  called  for;  nor  will  questions 
dependent  upon  them  be  passed  upon 
by  the  court.  Taul  v,  Wright,  45  Tex. 
388. 

Under  district  court  rules  74,  86  (20 
S.  D.  xvi,  xvii),  prohibiting  clerks  of 
courts   from    copying    into    the    tran- 
script   on     appeal     any      instrument 
merely  referred  to  in  the  statement  of 
facts  and   directed   to   be   copied,   and 
declaring  that  instruments  so  referred 
to  and  directed  to  be  copied  shall  not 
6e  deemed    a    part   of   the    record,    a 
statement   of   facts  which    stated   that 
defendant  also    introduced    the    judg- 
ment in  a   certain   case,   and    directed 
the  clerk  to  make  a  copy  of  the  judg- 
ment attached   to   defendant's  answer, 
does  not   show    the    existence    of    the 
judgment   referred    to,    and    defendant 
can  claim  no  rights  thereunder.    Con- 
ner V.  Williamson,  26  Tex.   Civ.  App. 


285,  62  S.  W.  961,  affirmed  in  95  Tex^ 
676,   no   op. 

A  statement  of  facts  when  approved* 
did  not  have  copied  into  it  or  other- 
wise made  a  part  of  it  certain  reports- 
of  the  administrator,  who  with  his- 
sureties  were  sued  for  devastavit.  The- 
reports  were  copied  into  the  statement: 
of  facts  in  the  transcript,  but  were 
stricken  out  on  motion.  The  verdict 
for  plaintiffs  being  sustained  only  by 
the  excluded  reports,  the  want  of  testi- 
mony to  support  it  is  ground  for  re- 
versal. Mason  v,  Rodgers,  83  Tex, 
389,  18  S.  W.  811. 

"At  the  last  term  of  this  court  at 
Tyler,  upon  motion  made  by  appel- 
lees, we  struck  out  and  excluded  from 
the  record  so  much  of  the  statement 
of  facts  as  sets  out  written  documents 
and  instruments,  for  the  reason  that 
the  statement  of  facts  as  originally 
prepared  did  not  contain  such  writterr 
instruments,  but  simply  referred  to- 
them,  with  a  request  that  they  be 
copied  into  the  statement  of  facts.  It  is^ 
these  instruments  that  were  copied* 
into  the  statement  of  facts  after  its. 
approval  and  filing  that  we  excluded. 
It  seems  that  the  evidence  relied  on  by 
plaintiffs  to  establish  the  liability  of 
Mason  as  administrator  for  the  amount 
for  which  he  sold  the  Cass  and  Mc- 
Culloch  county  lands,  and  for  which 
they  allege  he  failed  to  account,  con- 
sists solely  of  the  statements  made 
and  contained  in  his  final  report.  This 
final  report  was  one  of  the  instruments 
excluded  by  us  for  failure  to  comply 
with  the  rules  in  preparing  statements 
of  facts.  The  absence  of  this  excluded 
report  from  the  record  leaves  the  ap- 
pellees without  sufficient  evidence  to 
support  the  verdict  and  judgment. 
This  is  not  a  case  in  which  there  is  no^ 
statement  of  facts,  and  for  wHich  rea- 
son we  would  presume  everythingr 
necessary  so  far  as  the  evidence  i&^ 
concerned  that  would  support  the 
judgment.  But  here  there  is  a  state- 
ment of  facts  for  what  it  is  worth,  leftr. 


Digitized  by 


Google 


182 


Exceptions,  Bill  of,  etc. 


after  these  instruments  are  excluded. 
It  was  the  exclusion  of  these  instru- 
ments, which  were  inserted  in  viola- 
tion of  law,  that  renders  the  statement 
of  facts  incomplete."  Mason  v.  Rodg- 
crs,  83  Tex.  389,  18  S.  W.  811. 
bb.  Attachment  to  Statement  as  Ex- 
hibit 

The  contents  of  a  deed  may  be 
shown  in  the  record  on  appeal  by  at- 
taching a  copy  of  the  deed  as  an  ex- 
hibit to  the  statement  of  facts;  and 
the  bill  of  exceptions  and  statement 
of  facts  will  be  considered  together  in 
determining  whether  the  deed  is  suffi- 
ciently identified.  Leon,  etc.,  Land 
'  Co.  V,  Dunlap,  4  Tex.  Civ.  App.  315. 
23  S.  W.  473. 

Where  it  was  agreed  that  bills  of 
lading  should  not  be  copied  in  state- 
ment of  facts,  but  that  reference  should 
be  made  to  them  as  attached  to  plead- 
ings, omission  to  insert  them  at  end  of 
pleading  and  inserting  them  at  end 
of  statement  of  facts  is  immaterial. 
Houston,  etc.,  R.  Co.  v.  Williams  (Civ. 
App.),  31  S.  W.  556,  560. 
(4)  Manner  of  Setting  Out  Commis- 
sions, Notices  and  Interrdgatories. 

In  General. — The  commissions,  no- 
tices, and  interrogatories  in  deposi- 
tions, adduced  in  evidence,  shall  in  no 
case  be  inserted  or  copied  into  a  state- 
ment of  facts,  but  the  evidence  thus 
taken  and  admitted  shall  appear  in  the 
statement  of  facts,  in  the  same  manner 
as  though  the  witness  had  been  on 
the  stand  in  giving  his  evidence,  and 
not  otherwise,  in  form  or  substance. 
Rule  77  of  Rules  for  District  and 
County  Courts. 

The  statement  of  facts  should  be  a 
statement  of  facts,  and  not  a  copy  of 
all  the  depositions,  officers'  certifi- 
cates, etc.,  especially  where  many  of 
the  depositions  are  to  the  same  facts. 
Hawkins  v.   Lee,   22  Tex.   544. 

Such  a  practice  is  not  a  compliance 
with  either  the  letter  or  spirit  of  the 
statute,  which  requires  the  party  giv- 
ing notice  of  appeal,  "to  make  out  a 


clear  and  explicit  statement  or  bill  of 
the  facts"  proved  upon  the  trial;  and 
if'  parties  do  not  see  proper  to  com- 
ply with  the  plain  requirements  of  the 
statute,  in  preparing  their  statement  of 
facts,  they  will  have  no  cause  to  com- 
plain, if  the  court  should  decline  to 
recognize  anything  as  a  statement  of 
facts,  which  is  not  such  as  the  law 
contemplates.  Hawkins  v.  Lee,  22 
Tex.  544. 

The  fifteenth  rule  for  the  govern- 
ment of  district  courts,  adopted  April, 
1847,  required  the  statement  to  con- 
tain all  the  essential  facts  introduced 
in  evidence,  collected  from  the  deposi- 
tions used  and  the  oral  testimony  of 
witnesses.    Wright  v.  Wright,  6  Tex.  3. 

Insufficient  Statement  to  Authorize 
Consideration  of  Objections  to  An- 
swers.— Where  the  statement  of  facts 
gives  a  Witness'  answers  to  two  ques- 
tions together,  so  that  it  can  not  be 
determined  what  either  answer  alone 
contains,  an  objection  to  either  an- 
swer can  not  be  considered.  Barnet 
V.  Houston,  18  Tex.  Civ.  App.  134,  44 
S.  W.  689. 

Where  a  motion  to  suppress  the  an- 
swers to  certain  interrogatories  does 
not  recite  the  answers,  and  the  state- 
ment of  facts  gives  the  testimony  in 
connected  form  without  reference  to 
the  questions,  the  refusal  of  the  court 
to  sustain  the  motion  can  not  be  as- 
signed as  error,  since  the  matter  is 
not  sufficiently  presented.  Galveston. 
H.  &  S.  A.  Ry.  Co.  v,  Barnett  (Civ. 
App.),  26   S.   W.   782. 

(5)  Manner  and  Sufficiency  of  Refer- 
ence to  Other  Parts  of  Record 
for  Evidence. 

The  province  of  the  statement  of 
facts  is  to  bring  before  the  supreme 
court,  clearly  and  unmistakably,  the 
evidence  upon  the  trial;  and  when  ref- 
erences are  made  in  the  statement  of 
facts  to  other  parts  of  the  record  for 
portions  of  the  evidence,  they  should 
be   so   made   as   to   indicate   with    cer- 
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tainty  the  evidence  intended.  Stephens 
V.  Bowerman,  27  Tex.  18. 

The  supreme  court  will  not  recog- 
nize as  a  statement  of  facts  a  paper 
containing  a  mere  reference  to  cer- 
tain papers  and  orders,  without  any 
circumstances  of  identification  by 
which  the  court  can  be  advised  that 
those  copied  into  the  record  are  the 
same  which  were  before  the  court  be- 
low on  the  trial.  Stephens  v.  Bower- 
man,  27  Tex.  18. 

b.  Necessity  for  Compliance  with 
Statutes  and  Rules  of  Court. 

In  General. — Statute  must  be  strictly 
complied  with  in  preparing  statement 
of  facts  on  appeal.  Hawkins  v.  Lee, 
22  Tex.  544,   549. 

When  rule  of  the  court  as  to  prep- 
aration of  statement  of  facts  is  de- 
parted from,  the  necessity  for  depar- 
ture should  appear  in  the  record.  Mc- 
Manus  v.  Wallis,  52  Tex.   534,  540. 

Fact  that  large  amount  is  involved 
in  suit  neither  justifies  nor  excuses 
violation  of  rules  prescribed  for  mak- 
ing statements  of  facts.  Oriental,  etc., 
Co.  r.  Barclay,  93  Tex.  425,  429,  55  S. 

w.  nil. 

An  appellant's  violation  of  the  rule 
requiring  condensation  of  the  state- 
ment of  facts,  is  not  cured  by  a  com- 
pliance by  him  with  the  rule  requir- 
ing a  statement  of  the  material  facts 
in  his  brief.  Caswell  v.  Hopson  (Civ. 
App.),  43   S.   W.   547. 

Rules  for  preparation  of  statements 
oi  facts  and  transcripts  discussed  and 
stated.  Maud  v.  Coppinger,  23  Tex. 
Civ.  App.  128,  129,  56  S.  W.  127,  af- 
firmed in  93  Tex.  667,  no  op. 

^ect  of  Noncompliance  with  Rule. 
—"When  an  appellant  agrees  to  a 
statement  of  facts,  he  makes  himself 
responsible  for  the  manner  in  which  it 
has  been  prepared,  and  if  the  rules  in 
reference  thereto  have  been  flagrantly 
violated,  he  is  not  entitled  to  have  such 
statement  considered.  Caswell  v.  Hop- 
son  (Civ.  App.),  43  S.  W.  547;  Brown 
V.  Vizcaya  (Civ.  App.),  54  S.  W.  636, 


affirmed  in  93  Tex.  701,  no  op.;  Texas, 
etc.,  R.  Co.  V.  Flanary  (Civ.  App.),  45 
S.  W.  214."  Heidenheimer  v.  Tannen- 
baum,  23  Tex.  Civ.  App.  567,  56  S.  W. 
776,  affirmed  in  94  Tex.  700,  no  op. 

The  court  will  not  strike  out  state- 
ment of  facts,  except  where  disregard 
of  rules  for  making  is  flagrant.  Orien- 
tal, etc.,  Co.  V.  Barclay,  93  Tex.  425, 
430,   55   S.   W.   1111. 

"The  existing  rule  53  for  the  gov- 
ernment of  the  courts  of  civil  appeals 
is  the  first  rule  of  the  court  which  ex- 
pressly authorized  the  appellate  court 
to  disregard  a  statement  of  facts  when 
not  made  out  according  to  the  re- 
quirements of  law.  But  the  power  to 
do  so  under  the  previous  rules  has 
been  frequently  recognized  by  this 
court.  Hawkins  v.  Lee,  22  Tex.  544; 
Dreiss  v.  Friedrich,  57  Tex.  70;  Wynne 
r.  Logan,  3  Texas  Law  Rev.,  387; 
East  Line,  etc.,  R.  Co.  v.  Culberson,  68 
Tex.  664,  5  S.  W.  820.  This  power  was 
rarely,  if  ever,  exercised  by  this  court. 
In  the  cases  just  cited,  the  violation  of 
the  rules  was  gross,  the  statements  in 
most  of  them  embracing  depositions 
of  witnesses  in  which  both  questions 
and  answers  were  copied  at  length; 
and  yet  the  court  declined  to  admin- 
ister the  harsh  remedy  of  suppressing 
them.  In  amending  rule  53  in  1895,  it 
was  sought  to  be  more  specific  with 
reference  to  this  matter  and  it  was 
there  provided  that  *if  the  violation  of 
the  rule  be  flagrant,  the  court  may 
disregard  the  statement  of  facts  alto- 
gether, unless,'  etc.;  and  in  a  recent 
case  in  which  a  writ  of  error  was  re- 
fused by  this  court,  we  upheld  the 
court  of  civil  appeals  of  the  fourth 
district  in  striking  out  the  statement 
of  facts  because  it  was  evidently  a 
copy  of  the  stenographer's  notes, 
which,  in  setting  out  the  testimony, 
gave  both  question  and  answer.  Brown 
V,  Viscaya  (Civ.  App.),  55  S.  W.  191. 
present  term."  Oriental,  etc.,  Co.  v. 
Barclay,  93  Tex.  425,  55  S.  W.  1111.  re- 
versing 41  S.  W.  130. 
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The  rules  of  the  supreme  court 
(rule  71,  et  seq.)  relating  to  the 
method  of  preparing  a  statement  of 
facts  for  appeal,  were  made  for  •  the 
convenience  of  the  court,  and  to  ex- 
pedite the  disposition  of  appeals. 
When  they  are  disregarded,  and  the 
questions  to,  and  answers  of  witnesses 
on  the  trial  are  incorporated  at  length 
in  the  statement  of  facts,  the  costs  of 
the  statement  and  of  a  motion  to 
strike  out  will  be  adjudged  against  the 
appellant,  without  regard  to  the  final 
disposition  of  the  appeal.  East  Line, 
etc.,  R.  Co.  V,  Culberson,  68  Tex.  664, 
5  S.  W.  820. 

Where,  for  failure  to  comply  with 
the  rules  the  statement  of  facts  is  un- 
necessarily voluminous,  but  has  not 
delayed  the  decisions  of  the  case,  it 
will  not  be  stricken,  but  appellant  will 
be  charged  with  the  unnecessary  ex- 
pense of  copying  it  in  the  record — al- 
though the  judgment  is  reversed. 
Louisiana,  etc.,  R.  Co.  v,  Carstens,  19 
Tex.  Civ.  App.  190,  196,  47  S.  W.  36. 
See  the  title  COSTS,  vol.  4,  p.  971. 

A  statement  of  facts  will  not  be 
stricken  out  because  not  fully  comply- 
ing with  rules  72  to  78,  but  all  the 
costs,  including  those  on  motion  to 
strike  out,  will  be  taxed  against 
appellant.  Williams  v.  House  (Civ. 
App.),  45  S.  W.  960. 

Bills  of  exception  will  not  be  stricken 
out,  though  they  might  have  been 
greatly  reduced  in  number,  and  have 
taken  up  much  less  space  in  the  rec- 
ord. Gaiveston,  etc.,  R.  Co.  v.  Eaten 
(Civ.  App.),  44  S.  W.  562,  affirmed  in 
J3  Tex.  639,  no  op. 

The  failure  of  appellant,  in  making 
up  the  statement  of  the  case,  to  com- 
ply with  rules  72-78,  requiring  a  con- 
densed statement  of  the  facts  proved, 
the  statement  being  instead  a  tran- 
script \)f  the  stenographer's  report  in 
narrative  form,  does  not  necessitate  a 
dismissal  of  the  appeaL  Houston  & 
T.  C.  Ry.  Co.  V,  Williams  (Civ.  App.), 
31   S.  W.  556. 


Although  a  statement  of  facts  cm- 
bodies  too  much  of  the  testimony,  it 
will  not  be  stricken  out  on  appeal,  cs* 
pecially  where  the  briefs  remove  the 
necessity  of  examining  the  record. 
Galveston,  etc.,  R.  Co.  v.  Eaten  (Civ. 
App.),  44S.  W.  562,  affirmed  in  93  Tex. 
639.  no  op. 

For  instances  in  which  the  state- 
ment was  stricken  out  for  violation  of 
the  rules,  see  the  appropriate  sub* 
divisions  under  ante,  "Rules  Stated  and 
Applied,"   ITI,   C,  2,  a. 

S.  E^ect  of  Cop3ring  Charge  into> 
Statement  Where  Recitals  Not 
Admitted. 

Where  the  charge  is  copied  into  the 
agreed  statement,  but  it  does  not  ap- 
pear that  the  parties  intended  to  admit 
the  recitals  of  the  charge,  such  recitals, 
can  not  be  considered  as  part  of  the 
agreed  statement.  Missouri,  etc.,  R. 
Co.  V,  Fisher  (Civ.  App.),  47  S.  W.  284. 

D.  PREPARATION,  PRESENTA^ 
T I  O  N,  SETTLEMENT,  AU- 
THENTICATION AND  FIL^ 
ING. 

1.    Preparation  by  Parties. 

After  the  trial  of  any  cause,  either 
party  may  make  out  a  written  state- 
ment of  the  facts  given  in  evidence  on 
the  trial.  Rev.  Stat.,  art.  1378-1379. 
Texas,  etc.,  R.  Co.  v.  Flanary  (Civ. 
App.),  45  S.  W.  214;  Meyer  v.  Mattes.. 
15  Tex.  Civ.  App.  11,  37  S.  W.  963; 
Graves  v.  George  (Civ.  App.),  54  S.. 
W.  262. 

The  district  court  act  (art.  788^ 
Hart  Dig.,  Pasch.  Dig.  1490)  provides- 
that  "after  the  trial  of  any  cause  when 
the  party  has  given  notice  of  appeal  or 
intends  to  give  such  notice,  it  shall  be 
the  duty  of  the  parties  respectively  to- 
make  out  a  clear  and  explicit  state- 
ment or  bill  of  facts  given  in  evidence 
on  the  trial  of  the  cause,**  etc.  Kelso- 
r.  Townsend,  13  Tex.  140;  Mi  Palmo- 
V.  Slayden  &  Co.,  100  Tex.  13,  92  S.  W. 
796,  affirming  90  S.  W.  908. 
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Duty  of  Appellant's  Counsel  to  Pre- 

pirc— In  Burford  v.  Rosenfield,  37 
Tex.  42,  it  was  held  that  it  was  the 
duty  of  appellant's  counsel  to  prepare 
for  the  record  a  full  and  complete 
statement  of  facts,  and  not  having  done 
so.  he  admits  facts  of  a  material  na- 
ture, which  ought  to  have  been  found 
in  the  record. 

Duty  of  Appellee  to  See  That  Rec- 
ord Is  Complete. — It  is  the  duty  of  the 
party  bringing  up  the  record  to  see 
that  it  contains  a  statement  of  facts, 
and  it  is  also  the  duty  of  the  party 
against  whom  the  appeal  is  taken  to 
see  that  the  record  is  complete.  Gard- 
ner r.  Broussard,  39  Tex.  372,  and  see 
Cardan  v.  Jeflferson,  24  Tex.  229. 

i  Preparation  by  Judge. 

a.  Power  and  Duty  to  Prepare  and 

File. 
(1)  In  General. 

When  Proper. — It  is  expressly  pro- 
vided by  statute  that  if  the  parties  do 
not  agree  upon  a  statement  of  facts, 
or  if  the  judge  do  not  approve  or  sign 
it,  the  judge  may  make  out,  sign  and 
file  with  the  clerk  a  correct  statement 
of  the  facts  proven  on  the  trial,  and 
sach  statement  shall  constitute  a  part 
of  the  record.  Rev.  Stat.,  arts.  1378- 
1380.  Withee  v.  May,  8  Tex.  160; 
Harlan  r.  Haynie,  9  Tex.  459;  Kelso  z^. 
Townsend,  13  Tex.  140;  Bateman  v, 
Bateman,  16  Tex.  541;  Roundtree  v, 
Galveston,  42  Tex.  612;  Frost  v.  Frost, 
«  Tex.  324;  Steinbeck  v.  Stone,  53 
Tex.  382;  Barnhart  v.  Clark,  59  Tex. 
552;  Collins  v.  Kay,  69  Tex.  365,  6  S. 
W.  313;  Middlehurst  v,  Collins- 
Gunther  Co.,  100  Tex.  349,  99  S.  W. 
1025;  Meyer  v.  Mattes,  15  Tex.  Civ. 
App.  11,  37  S.  W.  963;  Triplett  v.  Mor- 
ns, 18  Tex.  Civ.  App.  50,  56,  44  S.  W. 
6W (see 93  Tex.  675,  no  op.);  Stubbs  v. 
Landa,  etc.,  Co.,  28  Tex.  Civ.  App.  56, 
W  S.  W.  213;  Yecker  v.  San  Antonio 
Tract.  Co..  33  Tex.  Civ.  App.  239,  76 
S.  W.  780,  affirmed  in  97  Tex.  652,  no 
op.;  Walker  v,  Allen,  42  Tex.  Civ. 
App.  630,  95  S.  W.  585;  Mayo  v.  Gold* 


man,  44  Tex.  Civ.  App.  80,  97  S.  W. 
1061;  Texas,  etc.,  R.  Co.  v.  Flanary 
(Civ.  App.),  45  S.  W.  214;  Guerguin  i\ 
McGov\^n  (Civ.  App.),  53  S.  W.  585;  G. 
C.  &  S.  F.  R.  Co.  V.  Bell,  4  App.  Civ. 
Cases,  §   119,   16   S.  W.  908. 

It  is  only  in  the  case  where  the  par- 
ties can  not  agree  that  the  judge  is 
required  to  give  his  statement  of  the 
facts  under  his  seal.  When  they 
agree,  and  he  approves,  he  is  only  re- 
quired to  sign  the  same.  Kelso  v. 
Townsend,  13  Tex.  140. 

Where  a  case  was  tried  prior  to  the 
enactment  of  acts  29th  Leg.  (laws 
1906,  p.  219,  c.  112),  providing  that  the 
stenographer's  report  might  be  made 
to  operate  as  a  statement  of  facts  and 
for  the  appointment  of  an  official 
stenographer  who  is  an  officer  of  the 
court,  such  act  did  not  apply  to  a 
statement  of  facts  prepared  in  such 
case  which  on  failure  of  the  parties  to 
agree  should  have  been  made  up  by 
the  trial  judge  as  required  by  Rev. 
Stat.  1895,  art.  1380.  Houston,  etc.,  R. 
Co.  V,  Burnett  (Civ.  App.),  95  S.  W. 
741. 

Duty  of  Judge  Both  to  Make  and 
File. — Where  the  parties  fail  to  agree 
on  a  statement  of  facts,  it  is  the  duty  of 
the  trial  judge  not  only  to  prepare  a 
statement,  but  to  file  the  same  with 
the  clerk.  Mayo  v.  Goldman,  44  Tex. 
Civ.  App.  80,  97  S.  W.  1061. 

Preparation  by  Judge  after  Death  of 
One  Party. — In  Wamble  v.  Graves,  1 
App.  Civ.  Cases,  §  481,  the  court, 
in  reference  to  the  proper  practice* 
in  case  of  the  death  of  a  party, 
said:  "Such  bills  of  exception  and 
statement  of  the  facts  are  not  tech- 
nically *other  and  new  proceedings' 
taken  after  the  death,  but  are  parts  of 
the  trial,  and  binding  upon  both  par- 
ties. It  is  true  they  are  made  out  in 
this  instance  after  the  death  of  one  of 
the  parties,  but  they  must  of  necessity 
have  been  made  out  from  matters  ac- 
tually transpiring  during  the  trial 
within  the  personal  knowledge  of  the 
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judge,  whose  province  and  duty  it  is  to 
certify  such  bills,  and  in  justice  to  the 
rights  of  parties  to  see  to  it  that  the 
record  he  makes  of  the  trial  shall  speak 
the  truth  with  regard  to  his  adminis- 
tration of  the  law  pertaining  to  those 
rights.  And  we  see  no  reason  why, 
in  such  cases  of  necessity,  the  judge 
can  not  make  out  and  certify  a  proper 
statement  of  the  facts  in  the  same 
manner  and  to  the  same  extent  as  he 
is  by  law  authorized  and  required  to 
do  in  case  of  failure  and  disagreement 
of  parties.  We  say  we  can  not  see 
why  these  things  can  not  be  done, 
and  especially  where  a  motion  for  new 
trial  had  been  properly  and  legally 
made  before  the   death  of  the  party." 

Presumption  as  to  Performance  of 
Duty  by  Judge. — It  will  be  presumed, 
in  the  absence  of  a  showing  to  the 
contrary,  that  the  trial  judge  did  his 
duty  and  prepared  and  filed  a  state- 
ment of  facts  as  soon  as  he  could  after 
it  was  presented  to  him.  Guyer  v. 
Snow,  40  Tex.  Civ.  App.  407,  90  S. 
W.  71. 

Parties  May  Not  Object  to  Manner 
of  Making  Statement — ^When  a  state- 
ment of  facts  is  made  by  the  judge,  the 
parties  can  not  object  to  the  manner 
in  which  it  is  done.  McManus  v.  Wal- 
lis,   52  Tex.   534,   539. 

(2)    Failure  to  Prepare  as  Reversible 
Error. 

In  General. — Failure  of  a  trial  judge 
to  make  out  and  file  a  statement  of 
facts  within  the  time  required  by  law, 
where  the  parties  failed  to  agree  on  a 
statement,  constitutes  reversible  error, 
the  default  of  the  judge  not  having 
been  occasioned  by  any  fault  or  negli- 
gence on  the  part  of  the  appellant  or 
his  counsel.  Mayo  v.  Goldman,  44 
Tex.  Civ.  App.  80,  97  S.  W.  1061; 
Hodges  V,  Peacock,  2  App.  Civ.  Cases, 
§  824;  Sullivan  v.  White,  4  App.  Civ. 
Cases,  §  56,  15  S.  W.  126.  And  see 
Collins  V.  Kay,  69  Tex.  365.  6  S.  W. 
313. 


A  refusal  or  failure  of  the  judge  to 
prepare  a  statement  on  request  of  ap- 
pellant, where  counsel  for  appellees 
would  not  agree  to  the  statement,  is 
reversible  error.  Southern  Ins.  Co.  v. 
Levy,  3  Willson,  Civ.  Cas.  Ct.  App.  § 
29;  North  v.  Lambert,  Id.  §  53;  Herdig 
V.   Walker,   Id.  §  -288. 

Parties  failing  to  agree  on  statement 
of  facts,  on  the  seventh  day  after  ad- 
journment, each  presented  the  trial 
judge  with  their  respective  statements, 
but  the  court  failed  to  file  statement 
until  after  ten  days,  held,  such  failure 
to  file  statement  required  reversal  of 
cause.  Collins  v.  Kay,  69  Tex.  365,  6 
S.  W.  313. 

Where,  on  appeal,  it  appears  from 
the  indorsement  on  a  purported  state- 
ment of  facts  that  it  was  filed  within 
the  time  prescribed  by  law,  and  from 
an  affidavit  of  counsel,  and  certificate 
of  the  district  clerk,  that  it  was  not 
filed  within  such  time,  and  that  appel- 
lant did  everything  he  could  to  have 
a  proper  statement  of  facts  prepared 
and  filed  within  the  time,  and  has, 
through  no  fault  of  his,  been  deprived 
of  a  statement  of  facts  by  the  failure 
of  the  judge  to  prepare  and  file  it  in 
time,  the  judgment  will  be  reversed. 
Hilburn  v.  Preston  (Civ.  App.),  32  S. 
W.  702. 

On  appeal,  the  certificate  of  the  trial 
judge  and  the  affidavit  of  appellant's 
counsel  showed  that  appellant  did 
everything  required  of  him  by  law  to 
procure  a  statement  of  facts,  and  his 
failure  to  do  so  arose  from  the  neglect 
of  appellee's  counsel  to  prepare,  as  he 
promised  and  as  was  his  duty,  a  state- 
ment, and  present  it  to  the  judge. 
Held,  that  the  judgment  would  be  re- 
versed, and  a  new  trial  granted.  Meyer 
V.  Mattes,  37  S.  W.  963,  15  Tex.  Civ. 
App.  11. 

Appellant's  counsel  prepared  a  state- 
ment of  facts  and  in  due  time  sub- 
mitted it  to  appellee's  counsel,  who  de- 
clined to  agree  to  it,  but  promised  to 
make  out  one  himself,  and  though  sev- 


Digitized  by 


Google 


Exceptions,  Bill  of,  etc. 


187 


cral  times  called  on  for  it,  had  not  done 
so  on  the  last  day  of  the  time  allowed, 
whereupon  appellant's  counsel  took  his 
own  statement  to  the  trial  judge  who 
declined  to  approve  it,  or  to  make  out 
one  himself,  for  want  of  time  and  be- 
cause, having  no  independent  recollec- 
tion of  the  facts,  he  needed  the  aid  of 
a  statement  by  appellee's  counsel. 
Held,  that  the  case  would  not  be  con- 
sidered on  its  merits  for  want  of  a  le- 
pal  statement  of  facts,  but,  as  appel- 
lant had  done  all  the  law  required  of 
him,  the  cause  would  be  reversed  in 
order  to  protect  his  rights.  Meyer  v. 
.Mattes,  15  Tex.  Civ.  App.  11,  37  S.  W. 
963. 

Where  appellant,  four  days  prior  to 
the  limit  of  time  allowed,  presented 
statement  of  facts  to  appellee's  attor- 
ney, who  failed  to  agree  to  it,  and 
therefore  presented  it  to  the  county 
judge  for  his  approval,  who  delivered 
it  to  appellee,  who  never  filed  it,  judg- 
ment will  be  reversed  because  of  ap- 
pellant being  deprived  of  such  state- 
ment without  fault  on  his  part.  Solin- 
skcy  T.  Young,  4  App.  Civ.  Cases,  § 
269,  17  S.  W.   1083. 

When  Not  Ground  for  Reversal. — 
Where  the  statement  of  facts  is 
stricken  out  because  not  properly  au- 
thenticated by  the  trial  judge,  appel- 
lant can  not.  on  the  ground  that  he 
was  deprived  of  the  statement  through 
no  fault  of  his  own,  have  the  judgment 
reversed,  under  Sayles*  Civ.  Stat.  Tex. 
art.  1379a,  requiring  the  judge  to  file 
a  statement  of  facts  if  the  parties  dis- 
agree as  to  their  statement.  G.,  C.  & 
S.  F.  R.  Co.  V.  Bell,  4  App.  Civ.  Cases, 
I  119.  16  S.  W.  908.- 

Where  defendant  is  not  prejudiced 
by  the  court's  failure  to  file  a  state- 
ment of  facts  on  appeal  within  the  re- 
quired 10  days  from  the  adjournment 
of  the  term,  such  failure  does  not  jus- 
tify a  reversal.  Bland  v.  State  (Civ. 
App.).  38  S.  W.  252,  affirmed  in  93  Tex. 
655,  no  op. 

Necessity  for  Application  to  Judge. 


— Where  the  statement  of  facts  is  not 
agreed  to  by  the  appellee,  it  is  the  duty 
of  the  appellant  to  apply  to  the  judge 
for  a  certificate  of  the  same;  and  unless 
he  make  such  application  and  use  due 
diligence  to  procure  the  same,  the  ap- 
pellate court  will  not  aid  him  by  man- 
damus or  otherwise,  in  bringing  up  the 
facts  from  below;  much  less  will  his 
default  be  permitted  to  damage  the  ap- 
pellee or  work  a  reversal  of  the  judg- 
ment.    Allen  V.  Ward,  Dallam  371. 

Failure  to  File  Must  Be  Excepted  to 
or  Assigned  as  Error. — Action  of  lower 
court  in  failing  to  file  a  statement  of 
facts  in  time,  if  not  excepted  to,  or 
assigned  as  error,  is  not  a  subject  of 
revision.  International,  etc.,  R.  Co.  v. 
Underwood,  67  Tex.  589,  4  S.  W.  216. 

More  than  two  mouths  after  the 
trial  of  a  cause,  and  more  than  a  month 
after  a  motion  for  new  trial  was  over- 
ruled, the  term  of  a  court  closed.  On 
the  last  day  oT  the  term,  opposing 
counsel  presented  to  the  judge  each  a 
statement  of  facts,  with  notice  that 
they  could  not  agree.  Twenty-seven 
days  after  the  close  of  the  term  the 
judge  filed  with  the  clerk  a  statement 
of  facts,  with  directions  to  file  it  as 
if  on  the  last  day  of  the  term,  and 
certified  in  substance  to  the  facts 
above  stated,  with  his  statement  that 
he  had  prepared  the  statement  of  facts 
as  soon  as  "other  engagements  would 
admit."  The  appellant  treated  the 
paper  so  prepared  as  a  statement  of 
facts,  and  brought  it  up  with  the  rec- 
ord. After  the  paper  was  stricken 
from  the  record  appellant  asked  a  re- 
versal of  the  judgment  because  the 
judge  had  failed  to  file  a  statement  of 
facts  in  time,  held:  The  action  of  the 
court  not  having  been  excepted  to.  or 
assigned  as  error,  was  not  the  subject 
of  revision.  Quaere.  Whether,  when 
a  statement  of  facts  is  presented  on 
disagreement  for  approval  to  the  judge 
so  long  after  trial,  he  may  not  refuse, 
either  to  make  out  a  statement  of  facts 
or  allow  additional  time  for  that  pur- 
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pose.  International,  etc.,  R.  Co.  v. 
Underwood,  67  Tex.  589,  4  S.  W.  216. 
Effect  of  Waiver  by  Counsel.— A 
trial  judge  need  not  make  a  statement 
of  facts,  where  such  statement  is 
waived  by  counsel.  Secord  v,  Eller 
(Civ.  App.),  63  S.  W.  933. 

(3)  Procedure  to  Compel  Preparation 
and  Filing. 

Power  of  Appellate  Court  to  Com- 
pel.— The  appellate  court  may  review 
the  facts  as  stated  in  the  record,  or  it 
may  compel  the  preparation  and  filing 
of  a  statement  of  facts  in  cases  where 
the  trial  judge  refuses  to  file  one. 
Perry  v.  Turner  (Civ.  App.),  108  S. 
W.  194. 

Remedy  by  Mandamus. — See,  gen- 
erally,  the  title   MANDAMUS. 

Mandamus  is  the  proper  remedy  to 
obtain  a  statement  of  facts  where  a 
trial  judge  fails  to  do  his  duty  in  the 
preparation  of  such  statement,  as  re- 
quired by  law.  Reagan  v,  Copeland, 
78  Tex.  551,  555,  14  S.  W.  1031; 
Trinity,  etc.,  R.  Co.  v.  Lane,  79 
Tex.  643,  648,  15  S.  W.  477,  16  S. 
W.  18;  Osborne  v.  Prather,  83  Tex. 
a08,  210,  18  S.  W.  613  ;  Middle- 
hurst  V.  Collins-Gunther  Co.,  100  Tex. 
349,  99  S.  W.  1025;  Yeiser  r.  Burdett, 
10  Tex.  Civ.  App.  155,  29  S.  W.  912; 
Capps  V.  Russell,  25  Tex.  Civ.  App. 
257,  60  S.  W.  993;  Kruegel  v,  Nash,  28 
Tex.  Civ.  App.  306,  68  S.  W.  61; 
Guergfuin  v.  McGown  (Civ.  App.),  53 
S.  W.  585;  Wilson  v.  Tyler  Coffin  Co. 
(Civ.  App.),  82  S.  W.  664. 

The  application  should,  however,  be 
made  without  delay.  Capps  v.  Russell, 
25  Tex.  Civ.  App.  257,  60  S.  W.  993; 
Osborne  v.  Prather,  83  Tex.  208,  210, 
18  S.  W.  613;  Houston  v.  Booth  (Civ. 
App.),  107  S.  W.  887. 

Mandamus  will  not  issue  to  compel 
a  trial  judge  to  make  up  and  file  a 
statement  of  facts  for  appeal,  when  re- 
lator fails  to  apply  therefor  till  after 
expiration  of  the  time  for  filing  the  I 
record  in  the  appellate  court.     Capps  j 


t'.    Russell,   25   Tex.    Civ.    App.   257,    60 
S.  W.  993. 

"It  has  been  suggested  in  this  state 
that,  when  appellant  has  failed  to  ob- 
tain his  statement,  and  has  exercised 
the  high  degree  of  statutory  diligence 
required  in  such  case,  and  has  been  de- 
feated in  his  right  to  have  a  statement 
of  facts,  he  is  entitled  to  a  reversil  of 
the  judgment,  and  to  have  the  cause 
remanded;  and  this  form  of  relief  is 
suggested  by  appellant.  Collins  r-. 
Kay,  69  Tex.  365,  6  S.  W.  313;  Inter- 
national, etc.,  R.  Co.  V.  Underwood,  67 
Tex.  5.89,  4  S.  W.  216;  Rains  v,  Wheeler, 
supra.  But  it  has  been  held  by  the 
supreme  court  that  appellant  should 
resort  to  mandamus.  Osborne  r. 
Prather,  83  Tex.  208,  18  S.  W.  6i:5. 
This  has  not  been  attempted.  It 
would  seem,  however,  that  he  would 
not  be  entitled  to  mandamus  when  it 
appears  he  had  never  placed  himself 
in  a  position  to  ask  the  signature  and 
approval  of  the  judge  to  the  statement 
in  time  to  file  it  as  required  by  law\ 
and  that,  to  entitle  him  to  such  remedy, 
he  should,  in  any  event,  invoke  it 
promptly."  Owen  v.  Cibolo  Creek 
Mill,  etc.,  Co.  (Civ.  App.),  43  S.  W. 
297. 

Where  a  trial  judge  erroneously  re- 
fused to  make  and  file  a  statement  of 
facts  for  use  on  appeal,  as  expressly 
required  by  Rev.  Stat.  1895,  art.  1380, 
the  aggrieved  party's  remedy  was  by 
mandamus  to  compel  him  to  do  so; 
the  matter  not  being  reviewable  on 
bill  of  exceptions  or  an  assignment  of 
error.  Middlehurst  v.  Collins-Gunther 
Co.,  100  Tex.  349,  99  S.  W.  1025. 

Appellants  can  not  complain  of  the 
failure  of  the  trial  judge  to  prepare  a 
statement  of  facts,  when  they  neglected 
to  use  the  remedy  by  mandamus.  Yei- 
ser V.  Burdett,  10  Tex.  Civ.  App.  155. 
29   S.  W.  912. 

An  appellant,  who  is  apprised  of  the 
trial  judge's  refusal  to  prepare  a  state- 
ment of  facts  on  failure  of  the  parties 
to   agree  on   the    statement,   and    who 
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fails  to  apply  for  a  mandamus  to  com- 
pel the  judge  to  do  so,  can  not  have  a 
reversal  for  failure  of  the  judge  to  dis- 
charge his  statutory  duty.  Guerguin  v. 
McGown  (Civ.  App.),  53  S.  W.  585. 

Plaintiffs  statement,  in  support  of 
his  assignment  of  error,  of  having  been 
deprived  of  a  statement  of  facts  on  ap- 
peal, showed  that  the  attorneys  of  the 
parties  failed  to  agree  on  a  statement, 
and  so  informed  the  trial  judge,  and 
requested  him  to  prepare  a  statement 
in  ample  time,  and  that  plaintiffs  at- 
lorney  at  said  time  delivered  to  the 
judge  the  statement  prepared  by  them 
:o  which  defendant's  attorneys  failed 
to  agree.  Held  that,  as  plaintiff  might 
have  maintained  mandamus  to  compel 
The  judge  to  make  and  file  a  statement, 
he  had  not  availed  himself  of  all  means 
at  his  command,  and  was  not  entitled 
10  a  reversal  for  want  of  statement. 
Houston  V,  Booth  (Civ.  App.),  107 
S.  W.  887. 

Where  appellant's  counsel  might 
have  compelled  the  filing  of  a  state- 
ment of  facts  within  the  time  pre- 
scribed by  mandamus,  but  failed  to  do 
JO.  and  the  statement  was  filed  after 
The  time  had  expired,  such  statement 
^ill  be  stricken  on  motion.  Wilson  v,- 
Tyler  Coffin  Co.  (Civ.  App.),  82  S.  W. 
€64. 

Where  a  trial  judge  did  not  refuse 
^0  prepare  what  he  considered  to  be  a 
sufficient  and  legal  statement  of  facts, 
hut  refused  to  make  up  a  statement  as 
required  by  Rev.  Stat.  1895,  art.  1380, 
Wause  he  believed  that  acts  29th  leg. 
<laws  1905,  p.  219,  c.  112)^  providing 
that  the  stenographer's  report  may  be 
niade  to  operate  as  a  statement  of 
^acts  applied  to  the  case,  mandamus 
^as  not  available  to  compel  him  to 
"i^e  up  a  statement  under  art.  1380. 
Houston,  etc.,  R.  Co.  v,  Burnett  (Civ. 
%.).  95  S.  W.  741. 

Showing  as  to  Applicant's  Freedom 
'rwn  Fault — An  appellant  is  not  en- 
titled to  a  mandamus  to  compel  the 
^rial  judge  to  make  out  and  file  a  state- 


ment of  facts  unless  he  shows  that  he 
has  been  deprived  of  such  statement 
by  the  acts  of  the  judge  or  the  opposite 
party,  and  that  he  has  himself  not 
been  wanting  in  diligence.  Kruegel  v, 
Nash,  28  Tex.  Civ.  App.  306,  68  S.  W. 
61,  writ  of  error  dismissed. 

Where  counsel  for  plaintiff,  thirty 
days  after  the  trial  and  two  weeks 
after  the  stenographer's  transcript  of 
the  evidence  had  been  placed  in  their 
hands,  presented  the  statement  of  facts 
to  defendant's  counsel  on  the  last  day 
before  the  expiration  of  the  time  for 
filing  the  same,  and  for  want  of  the 
necessary  time  it  was  impossible  for 
defendant's  counsel  to  properly  ex- 
amine and  complete  the  voluminous 
statement  and  for  the  judge  to  make 
out  and  file  a  statement,  and  no  excuse 
for  the  failure  to  sooner  present  the 
statement  is  shown,  a  mandamus  will 
not  be  granted  to  compel  the  judge  to 
make  out  and  file  a  statement  of  facts. 
Kruegel  v.  Nash,  28  Tex.  Civ.  App. 
306,  68  S.  W.  61,  writ  of  error  dis- 
missed. 

The  fact  that  an  appellant  has  been 
deprived  of  the  benefit  of  a  statement 
of  facts  by  the  unnecessary  and  in- 
tentional adjournment  of  court  before 
such  statement  could  possibly  have 
been  prepared,  and  that  the  judge,  for 
the  purpose  of  depriving  appellant  of 
the  benefit  of  an  appeal,  had  refused, 
after  adjournment,  and  also  at  the  next 
term  of  court,  to  sign  and  certify  a 
statement  of  facts,  or  to  give  a  bill  of 
exceptions  to  his  action  in  refusing 
so  to  do,  is  not  ground  for  mandamus 
to  the  judge  to  compel  him  to  sign 
and  certify  a  statement  of  facts.  Frost 
V,   Frost,   45   Tex.  324. 

Facts  Held  to  Excuse  Resort  to 
Mandamus.— Where  the  trial  judge 
promised  to  prepare  a  statement  of 
facts  for  the  case  on  appeal,  but,  on 
account  of  sickness  in  his  family  and 
being  afflicted  with  sore  eyes,  was 
unable  to  do  so  until  the  statutory 
time  had   elapsed,  and  he  was  unable 
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to  recollect  the  facts,  such  conditions 
were  a  sufficient  excuse  for  a  failure 
to  resort  to  mandamus  to  compel  the 
judge  to  prepare  such  statement,  and 
appellant  was  entitled  to  have  the 
cause  remanded.  Paddock- Hawley, 
etc.,  Co.  V,  Gidcumb  &  Co.,  26  Tex.  Civ. 
App.  211,  62  S.  W.  1091. 

(4)  Preparation  by  Successor  of  Trial 
Judge  Unauthorized. 

If  the  trial  judge  should  die  or  be- 
come insane  after  the  adjournment  of 
his  court,  and  before  certifying  the 
statement  of  facts  within  the  time  al- 
lowed, a  i)ew  trial  could  not  be  granted 
by  his  successor,  for  on  adjournment 
the  trial  judge  loses  all  power  over 
the  judgment.  The  successor  could 
not  furnish  a  statement  of  facts,  for 
he  could  not  have  been  officially  pres- 
ent at  the  trial.  Paddock-Hawley,  etc., 
Co.  V.  Gidcumb  &  Co.,  26  Tex.  Civ. 
App.  211,  62  S.  W.  1091. 

(5)  Preparation  by  Judge  after  Resig- 
nation Improper. 

A  statement  of  facts,  made  out  by  a 
late  judge,  after  resigning  his  office, 
can  not  be  received  on  appeal.  Prewitt 
r.  Woods,  1  Tex.  521. 

b.  Presumption  as  to  Disagreement 
Where  Statement  Prepared  by 
Judge. 

When  the  judge  makes  out  the 
statement  as  on  disagreement  of  par- 
ties, such  disagreement  will  be  pre- 
sumed. Harlan  v.  Haynie,  9  Tex. 
459;  Kelso  v.  Townsend,  13  Tex. 
140;  Darcy  r.  Turner,  46  Tex.  30;  Mc- 
Manus  v.  Wallis,  52  Tex.  534;  Sabine  & 
E.  T.  Ry.  Co.  V,  Joachimi,  58  Tex.  452. 
See,  also,  Bateman  v.  Bateman,  16 
Tex.  541;  Willis  &  Bro.  v.  Smith,  17 
Tex.  Civ.  App.  543,  43  S.  W.  325,  af- 
firmed in  93  Tex.  698,  no  op.;  Lacey 
r.  Ashe,  21  Tex.  394.  See,  however, 
Barnhart  v.  Clark,  59  Tex.  552;  Sloan 
V.  Schumpert  (Civ.  App.),  81  S.  W. 
1005;  Schneider  v.  Stephens,  60  Tex. 
419,  420. 


Where  though  the  statement  of 
facts  is  signed  by  the  presiding  judge 
only,  it  does  not  appear  that  there  was 
any  disagreement  of  counsel,  it  will 
be  presumed  that  the  contingency 
had  happened,  which,  under  the  statute 
authorized  the  judge  to  make  out  the 
statement  alone.  Steinbeck  v.  Stone. 
53  Tex.  382. 

Where  a  statement  of  facts  prop- 
erly entitled,  numbered  and  filed  pur- 
ported to  give  the  testimony  in  the 
case  and  none  other,  and  at  the  end 
of  the  testmony  was  indorsed  "Ap- 
proved," followed  by  the  signature  of 
the  trial  judge,  but  it  was  not  signed 
by  the  attorneys,  and  the.  judge  did 
not  certify  that  they  had  not  agreed 
upon  a  statement,  or  that  they  had 
disagreed  and  he  had  thereupon  made 
out  the  statement,  it  will  be  presumed 
in  favor  of  the  regularity  of  official 
action  that  before  he  so  approved  the 
statement  the  attorneys  had  disagreed, 
and  such  approval  is  therefore  held 
sufficient.  Bath  v.  Houston,  etc.,  R. 
Co.,  34  Tex.  Civ.  App.  234,  78  S.  W. 
993. 

c.  Basis  of  Statement. 

In  General. — The  statement  of  facts 
is  to  be  prepared  by  the  judge,  from 
the  respective  statements  submitted  to 
him  by  the  parties,  and  from  his  own 
knowledge.  Wright  v.  Wright,  6  Tex. 
3;  Withee  v.  May,  8  Tex.  160;  Harlan 
V.  Haynie,  9  Tex.  459;  Roundtree  r. 
Galveston,  42  Tex.  612;  Collins  i\  Kay. 
69  Tex.  365,  6  S.  W.  313;  Meyer  v. 
Mattes,  15  Tex.  Civ.  App.  11,  37  S.  W. 
963;  Mayo  v.  Goldman,  44  Tex.  Civ. 
App.  80,  97  S.  W.  1061;  Yecker  v.  San 
Antonio  Tract.  Co.,  .33  Tex.  Civ.  App. 
239,  76  S.  W.  780,  affirmed  in  97  Tex. 
652,  no  op. 

Where  the  parties  fail  to  agree  on  a 
statement  of  the  facts,  the  judge 
should,  during  the  term,  make  out  a 
statement,  from  the  statements  fur- 
nished him  by  the  parties  and  his  own 
knowledge  (if  only  one  party  furnish 
a  statement,  then  from  such  statement 
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and  his  knowledge),  and  sign  and  seal 
the  same,  and  cause  it  to  be  filed  in  the 
records  of  the  cause,  as  a  part  thereof; 
otherwise,  it  will  not  be  considered. 
Withee  v.  May,  8  Tex.  160. 

The  transcript  shows  that  the  state- 
ment of  facts  was  made  out  by  the 
judge  trying  the  cause,  he  certifying 
that  counsel  had  "failed  to  agree."  A 
motion  was  made,  supported  by  affi- 
davit, to  strike  out  the  statement  of  facts 
because  appellant's  counsel  did  not  sub- 
mit his  statement  of  facts  to  appellee 
or  his  counsel  for  inspection,  as  re- 
quired by  art.  1377,  Rev.  Stat.  It  be- 
ing shown  that  the  judge  had  in  his 
possession  appellee's  statement  of 
facts  when  that  of  appellant  was  pre- 
sented to  him,  and  that  the.  statement 
of  facts  made  up  by  the  judge  was 
made  up  partly  from  each,  the  motion 
was  overruled.  Sabine,  etc.,  R.  Co.  i\ 
Joachimi,  58  Ga.  452. 

Duty  of  Parties  to  Present  State- 
ments before  Close  of  Term. — It  is 
the  duty  of  the  district  judge  before 
whom  a  cause  is  tried  to  conform  to^ 
the  rules  of  court  in  the  preparation 
of  the  statement  of  facts,  when  counsel 
disagree.  When  such  disagreement 
occurs,  he  should  require  each  party 
to  make  his  statement  of  facts,  and 
present  it,  before  the  close  of  the  term, 
in  time  to  enable  the  judge  to  make  a 
proper  statement;  and,  if  necessary, 
the  call  of  .the  docket  should  be  sus- 
pended until  this  is  done.  McManus 
r.  Wallis,  52  Tex.  534. 

If  either  party  fail  to  present  to  the 
presiding  judge  a  statement  of  facts 
in  proper  time,  the  judge  may,  in  a 
proper  case,  punish  the  party  guilty 
in  such  appropriate  manner  as  the 
facts  warrant,  without  depriving  his 
adversary  of  his  legal  right.  If  this 
can  not  be  done,  the  record  should 
show  the  facts  in  this  regard,  that 
they  may  be  understood  in  the  su- 
preme court.  McManus  v.  Wallis,  52 
Tex.  534. 


3.    Time    for    Preparation,    Settlement 
and  Filing. 

a.  In  Absence  of  Statute. 

Though  it  is  the  better  practice  to 
have  the  statement  of  facts  made  up 
at  the  term  of  the  county  court  during 
which  the  action  was  tried,  there  is 
no  statutory  provision  requiring  this 
to  be  done,  and  therefore  the  facts 
may  be  certified  by  the  county  court 
in  vacation.  Allen  v.  Ward,  Dall.  Dig. 
371. 

There  is  no  limitation  to  the  time  in 
which  a  statement  of  facts  may  be 
made  out.    Allen  r.  Ward,  Dallam  371. 

A  statement  of  facts  is  good,  al- 
though not  given  at  the  term  of  court 
at  which  the  trial  is  had,  and  may  be 
furnished  by  the  parties  or  the  in- 
ferior judge  at  any  time  before  the 
docketing  of  the  cause  in  the  appellate 
court;  nor  will  the  length  of  time  which 
may  have  elapsed  between  the  trial 
and  the  sending:  up  of  the  statement 
of  facts  constitute  a  valid  objection  to 
its  admission.  Allen  v.  Ward,  Dailam 
371. 

On  an  appeal  from  the  district  to  the 
supreme  court,  the  facts  must  be 
agreed  upon  by  the  parties  or  their 
attorneys,  or  certified  by  the  judge  be- 
fore the  rising  of  the  court.  Walker 
V.  McNeils,  Dallam  541. 

b.  Statutory  Provisions  as  to  Time. 
(1)     General    Rule    Stated   and    Con- 
strued. 

Rule  Stated.— Under  the  Texas  stat- 
utes,  the  statement  of  facts  must  be 
prepared,  settled  and  filed  during  the 
term  at  which  the  case  was  tried,  un- 
less the  time  be  extended  after  ad- 
journment in  the  manner  prescribed  by 
statute.  Withee  v.  May,  8  Tex.  160; 
Teas  V.  McDonald,  13  Tex.  349,  355; 
McCown  r.  Schrimpf,  21  Tex.  22; 
Piegzar  v,  Twohig,  37  Tex.  225;  Swift 
V.  Trotti,  52  Tex.  498;  International, 
etc.,  R.  Co.  V.  Scott,  58  Tex.  187;  Ross 
V,  McGowen,  58  Tex.  603;  McGuire  z\ 
Newbill,  58  Tex.  314;  Blum  v.  Neilson. 
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59  Tex.  378,  380;  Armstrong  v.  Bean, 
59  Tex.  492,  494;  Lanier  r.  Ferryman, 
59  Tex.  104;  Texas,  etc.,  R.  Co.  v.  Mc- 
Allister, 59  Tex.  349;  Trewitt  v,  Blun- 
dell,  59  Tex.  253;  Raleigh  v.  Cook,  60 
Tex.  438;  Lockett  v,  Schurenberg,  60 
Tex.  610;  Hill  r.  Osborne,  60  Tex.  390; 
Whitaker  v.  Gee,  61  Tex.  217,  218; 
Tyler  v,  Davis,  61  Tex.  674,  675;  Marx 
r.  Caldwell,  62  Tex.  64;  Chance  v. 
East  Texas  R.  Co.,  63  Tex.  152; 
Berryman  v,  Schumacher,  67  Tex.  312, 
3  S.  W.  46;  Caldwell  County  v.  Har- 
bert,  68  Tex.  321,  4  S.  W.  607;  San  An- 
tonio, etc.,  R.  Co.  V.  Moore,  75  Tex. 
644,  13  S.  W.  295;  Kirby  V,  Giddings, 
75  Tex.  679,  680,  13  S.  W.  27;  Brous- 
sard  V,  Sabine,  etc.,  R.  Co.,  75  Tex.  703, 
13  S.  W.  68;  Rains  v.  Wheeler,  76  Tex. 
390,  13  S.  W.  324;  Northern  Assur.  Co. 
V.  Samuels,  11  Tex.  Civ.  App.  417,  33 
S.  W.  239;  Bradford  v.  Knowles,  11 
Tex.  Civ.  App.  572,  33  S.  W.  149,  af- 
firmed in  93  Tex.  700,  no  op.;  Black- 
burn V.  Blackburn,  16  Tex.  Civ.  App. 
564,  42  S.  W.  132  (see  93  Tex.  700,  no 
op.):  Ellis  V.  Cunningham,  16  Tex.  Civ. 
App.  571,  41  S.  W.  522;  Pinkard  v, 
Willis.  24  Tex.  Civ.  App.  69,  57  S.  W. 
891,  affirmed  in  94  Tex.  692,  no  op.: 
Continental  Fire  Ass'n  v.  Stilwell 
Bros.,  26  Tex.  Civ.  App.  338,  63  S.  W. 
950,  affirmed  in  95  Tex.  678,  no  op.; 
Hollywood  V.  Wellhausen,  28  Tex.  Civ. 
App.  541,  68  S.  W.  329,  affirmed  in  95 
Tex.  679,  no  op.;  Stubbs  v,  Landa,  etc., 
Co.,  28  Tex.  Civ.  App.  56,  66  S.  W. 
213;  Wilcox  v.  League,  31  Tex.  Civ. 
App.  109,  71  S.  W.  414;  Conner  v, 
Downes,  32  Tex.  Civ.  App.  588,  74  S. 
W.  781,  75  S.  W.  335;  Gray  v.  Fron- 
roy,  40  Tex.  Civ.  App.  302.  89  S.  W. 
1090;  Smith  v.  Pecos  Valley,  etc.,  R. 
Co.,  43  Tex.  Civ.  App.  204.  95  S.  W. 
11,  affirmed  in  101  Tex.  659.  no  op.; 
Streeper  v,  Ferris  (Sup.),  2  S.  W.  581; 
Attoway  v.  Goldsmith  (Sup.),  18  S.  W. 
604;  White  v.  Holley  (Civ.  App.),  20  I 
S.  W.  859;  Worley  v.  Mclntire  (Civ. 
App.),  23  S.  W.  996;  Folts  z\  Ferguson 
(Civ.  App.),  24  S.  W.  657,  affirmed  in  | 


93  Tex.  66,  no  op.;  Bevillc  v.  Rush 
(Civ.  App.),  25  S.  W.  1022,  affirmed  in 

93  Tex.  655,  no  op.;  Marsalis  v.  Garri- 
son (Civ.  App.),  27  S.  W.  929;  Sen  v. 
Rehling  (Civ.  App.),  29  S.  W.  1114; 
Matthews  v.  Boydstun  (Civ.  App.),  31 
S.  W.  816;  Roussean  v,  Grozdanich 
(Civ.  App.),  31  S.  W.  321;  Hilburn  z\ 
Preston  (Civ.  App.),  32  S.  W.  702; 
Thompson  v,  Hawkins  (Civ.  App.),  38 
S.  W.  236;  Williams  v.  Dean  (Civ. 
App.),  38  S.  W.  1024;  Taylor  v,  Dupuy 
(Civ.  App.),  38  S.  W.  531;  Akes  v.  San- 
ford  (Civ.  App.),  39  S.  W.  952,  affirmed 
in  93  Tex.  678,  no  op.;  Brown  v.  Dur- 
ham (Civ.  App.),  41  S.  W.  369;  Thorn- 
ton  V.    Foster    (Civ.    App.),   42    S.    W. 

I  1027;  Peoples  v.  Terry  (Civ.  App.),  43 
S.  W.  846;  Galveston,  etc..  R.  Co.  v. 
Eaten  (Civ.  App.),  44  S.  W.  562,  af- 
firmed in  93  Tex.  639,  no  op.;  Blount 
V.  Lewis  (Civ.  App.),  47  S.  W.  681: 
Western  Union  Tel.  Co.  v.  Bedell 
(Civ.  App.),  57  S.  W.  706,  affirmed  in 

94  Tex.  708,  no  op.;  Keller  v.  Kettner 
(Civ.  App.),  67  S.  W.  907.  affirmed  in 

95  Tex.  681,  no  op.;  Anderson  v. 
Walker  (Civ.  App.).  67  S.  W.  432,  re- 
versed in  95  Tex.  596;  Sisk  r.  Joyce 
(Civ.  App.),  68  S.  W.  50,  affirmed  in  95 
Tex.  686,  no  op.;  Dennis  v.  Neal  (Civ. 
App.),  71  S.  W.  387;  Galveston,  etc., 
R.  Co.  V.  Perkins  (Civ.  App.),  73  S. 
W.  1067,  affirmed  in  97  Tex.  633,  no 
op.;  Rapid  Transit  Co.  v.  Miller  (Civ. 
App.),  85  S.  W.  439,  affirmed  in  101 
Tex.  653,  no  op.;  Wade  v.  Buford,  1 
App.  Civ.  Cases,  §  1334;  Hardemeyer 
V.  Young,  1  App.  Civ.  Cases,  §  151. 

Statement  of  facts  must  be  filed  dur- 
ing the  term  of  the  court  when  taken, 
or  when  cause  was  tried.  Frost  v. 
Frost.  45  Tex.  324.  339. 

Assignments  of  error  based  on  a 
statement  of  facts  filed  after  adjourn- 
ment of  the  term  at  which  a  cause  is 
tried  can  not  be  considered.  Northern 
Assur.  Co.  V.  Samuels,  11  Tex.  Civ. 
App.  417,  33  S.  W.  239. 

Where  the  record  on  appeal  does 
not  show  that  the  statement  of  facts 
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copied  therein  was  filed  in  the  court 
bflow  within  the  lime  required  by 
statute,  such  statement  can  not  be  con- 
sidered. Folts  V.  Ferguson  (Civ.  A  pp.,), 
24  S.  W.  657. 

It  is  not  competent  for  the  judge, 
after  the  adjournment  of  the  term,  tp 
make  up  a  statement  of  facts.  Hart. 
Dig.  art.  788.  Withee  v.  May,  8  Tex. 
160. 

A  district  judge  has  no  legal  au- 
thority to  sign  a  statement  of  facts 
after  the  close  of  the  term  at  which  the 
cause  was  tried.  Piegzar  v.  Twohig, 
37  Tex.  225. 

Under  a  statute  imperatively  requir- 
ing that  the  statement  of  facts  should 
be  made  out  and  signed  during  the 
terra,  a  statement  of  facts  filed  after 
adjournment  of  court  will  not  be  con- 
sidered, though  made  out  and  cor- 
rected in  term  time,  but  inadvertently 
left  unsigned  by  the  judge.  Harde- 
myer  r.  Young,  1  White  &  W.  Civ. 
Cai.  Ct  App.  §  151. 

"Touching  the  matter  of  the  state- 
ment of  facts,  there  is  an  agreement 
filed  in  this  court  on  the  twenty- 
second  day  of  February,  1873,  with  the 
evidence  of  Collins,  which  clearly  es- 
tablishes the  fact  that  both  parties 
considered  that  there  was  a  statement 
of  facts  in  the  record,  and  agreed  to 
regard  it  as  such;  and  yet  the  signa- 
ttire  of  the  judge  to  the  approval  of 
this  statement  is  shown  by  the  record 
not  to  have  been  made  during  the 
term  at  which  the  cause  was  tried." 
Gardner  &  Co.  v,  Broussard  &  Co.,  39 
Tex.  372,  373. 

A  statement  of  facts  filed  nearly 
three  months  after  the  time  allowed 
will  not  be  considered  on  appeal.  Smith 
"  Pecos  Valley,  etc.,  R.  Co.,  43  Tex. 
Civ.  App.  204,  95  S.  W.  11,  affirmed  in 
IW  Tex.  659,  no  op. 

Statement  of  facts  made  out  and  cer- 
tified to  one  year  after  trial,  not  pur- 
porting to  contain  all  the  evidence  ad- 
duced in  the  case,  is  insufficient.  Teas 
"  McDonald,  13  Tex.  349,  355. 
7  Tex— 13 


The  record  recited  an  agreement  be- 
tween counsel  (not  certified  by  the 
judge)  that  the  statement  of  facts  in 
another  case  tried  at  the  same  time, 
and  appealed,  might  be  used,  and  such 
statement  copied  into  the  record  did 
not  purport  to  be  a  statement  of  facts 
in  the  case  under  consideration.  No 
statement  had  been  filed  during  the 
term,  nor  was  there  any  order  allow- 
ing it  to  be  filed  in  10  days,  and  the 
agreement  was  dated  after  the  expira- 
tion of  the  term.  Held,  that  the  state- 
ment in  the  record  could  not  be  con- 
sidered. Taylor  v.  Dupuy  (Civ.  App.), 
38  S.  W.  531. 

Under  a  statute  imperatively  requir- 
ing that  the  statement  of  facts  should 
be  nfiade  out  and  signed  during  the 
term,  a  statement  of  facts  filed  after 
adjournment  of  court  will  not  be  con- 
sidered, though  made  out  and  cor- 
rected in  term  time,  but  inadvertently 
left  unsigned  by  the  judge.  Harde- 
myer  z\  Young,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  151. 

An  announcement  by  the  trial  judge 
that  court  would  not  adjourn  until  a 
day  fixed  (meaning  the  court  could  not 
adjourn  before  that  time  if  the  busi- 
ness was  not  finished  then)  will  not  ex- 
cuse a  failure  to  file  a  statement  of 
facts  where  the  court  adjourned  before 
the  time  fixed.  Akes  v.  Sanford  (Civ. 
App.),  39  S.  W.  952,  affirmed  in  93  Tex. 
678,  no  op. 

As  to  time  of  preparation,  presenta- 
tion and  filing,  where  bill  of  excep- 
tions incorporated  in  statement  of 
facts,  see  ante,  "Application  of  Rules 
as  to  Time  Where  Bill  Incorporated  in 
Statement  of  Facts,"  II,  D,  3,  d. 

Preparation  and  Settlement  at  Term 
at  Which  Judgment  Entered  Nunc  Pro 
Tunc. — Entry  of  judgment  nunc  pro 
tunc  at  a  term  after  that  at  which  the 
verdict  was  found  is  part  of  the  trial, 
within  Rev.  Stat.  1895,  art.  1379,  au- 
thorizing the  making  of  a  statement  of 
facts  "after  the  trial"  for  the  purpose 
of  appeal.     Palmo  v,  Slayden   &   Co., 
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100  Tex.  13,  92  S.  W.  796,  affirming  90 
S.  W.  908. 

"Plaintiff  in  error  contends  that  the 
trial  court  had  no  authority  after  the 
adjournment  of  the    term     at     which 
the     trial     was     had,     to     make     up 
a     statement     of     facts      proved      at 
the  hearing.     Article  1379,   Rev.   Stat., 
contains     this     provision:      'After     the 
trial    of    any    cause,  either  party  may 
make  out  a  written   statement  of  the 
facts   given   in   evidence   on    the    trial, 
and  submit  the  same  to  the  opposite 
party,  or    his    attorney,  for  inspection, 
etc.     It  is  also  provided  by  an  act  of 
the  twenty-eighth  legislature  that,  'by 
an  order  entered  during  the  term,  the 
court  may  authorize  a  statement  of  the 
facts  to  be  made  up  in  vacation,  within 
twenty  days  after  the  adjournment  of 
the  term.'     (Laws  28th   Leg.,  32.)     It 
is    true    that    without    such  order,  no 
statement  of  facts  can  be  made  after 
an    adjournment    of    the    term    of    the 
court  at  which  the  trial  is  concluded; 
but  the  phrase,  'after  the  trial,'  denot- 
ing the  time  when  the  statement  may 
be  made,  is  broad  enough  to  embrace 
the   entry  of  the   judgment   nunc   pro 
tunc  as  a  part  of  the  trial,  justifying 
the  court  in  making  and  certifying  to 
the  statement  of  facts  after  judgment 
was  actually  entered.     (Hill  v.   State, 
41  Tex.  253,  255;  Sabine,  etc.,  R.  Co.  v. 
Joachimi,   58   Tex.    452;    Jenks   v.   The 
State,  39  Ind.  1.)"    Mi  Palmo  v.  Slay- 
den  &  Co.,  100  Tex.  13,  92  S.  W.  796, 
affirming  90  S.  W.  908. 

"In  Sabine,  etc.,  R.  Co.  v.  Joachimi, 
58  Tex.  452,  before  cited,  the  excep- 
tions were  taken  at  the  time  of  the 
trial,  but  the  motion  for  a  rehearing 
was  not  acted  upon  for  more  than  ten 
days  after  the  judgment  had  been  en- 
tered, and  the  objection  was  made  that 
the  bills  of  exception  were  not  pre- 
sented within  the  time  prescribed. 
This  court  sustained  the  bills  of  excep- 
tion on  the  ground  that  the  trial  was 
not  concluded  until  the  motion  for  a 
new    trial    was    overruled,    and    Judge 


Willie  for  the  court  said:    'The  statu- 
tory limit  is  ten  days  after  the  con- 
clusion   of   the    trial.     The    appellee's 
counsel  construes  this  to  be  the  date 
of    the    rendition    of    the    verdict    and 
judgment.     This  may  be  the  ordinary 
acceptation  of  the  term  "conclusion  of 
a   trial,"   but  we   are   disposed   not   to 
confine  it  to  that  time,  but  to  extend 
it  to  the  date  of  the  entry  of  the  or- 
der   overruling    a    motion    for    a    new 
trial.      We    consider    that    so    long   a> 
the  case  stands  open  for  the  considera- 
tion of  the   court  at   the  term  durinrr 
which   the  trial  occurs,  it  can  not  be 
considered    as    concluded.'      The    con- 
struction   which    the    foregoing    cases 
have  placed  upon  the  terms  of  statutes 
similar  to  that  under  consideration,  we 
think,  fully  justifies  the  conclusion  we 
have  reached,  that  the  entry  of  judg- 
ment nunc  pro  tunc  was  a  part  of  the 
trial  of  the   case,   and   that  after  that 
judgment  was  entered,  the  parties  had 
a   right  to  have  a   statement   of   Tacts 
made  up  and  filed  upon  which  to  prose- 
cute their  appeal.     This  conclusion  is 
strengthened   by  consideration   of   the 
fact  that  this  court  has  held  that  an  ap- 
peal may  be  prosecuted  from  a  judg- 
ment nunc  pro  tunc,  although  it  may 
be  entered  at  a  subsequent  term."    Mi 
Palmo  V.  Slayden  &  Co.,  100  Tex.  13. 
92  S.  W.  796,  affirming  90  S.  W.  908. 

Pending  of  Motion  for  New  Trial  as 
Determining  Time  for  Preparation. — 
Appellant  is  not  required  to  prepare 
and  present  statement  of  facts  on  ap- 
peal until  after  overruling  of  motion 
for  new  trial.  Southern  Ins.  Co.  r. 
Levy,  3  App.  Civ.  Cases,  §  29. 

(2)    Extension  of  Time. 

(a)    By  Agreement  of  Parties. 

Under  Former  Practice.— It  would 
seem  that  in  civil  cases,  by  agreement 
of  counsel  in  writing  filed  during  the 
term  at  which  the  cause  is  tried,  with 
the  approbation  of  the  court,  the  state- 
ment of  facts  may  be  prepared  and 
certified  in  vacation.  McCown  x\ 
Schrimpf,  21  Tex.  22,  23. 
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Agreement  by  parties  that  the  court 
make  statement  of  facts  after  adjourn- 
ment without  bill  of  exceptions  is  re- 
spected on  appeal.  Barnette  v.  Hicks, 
6  Tex.  352. 

Where  the  certificate  of  the  judge, 
of  December  15,  1877,  to  a  bill  of  ex- 
ceptions filed  June  20,  1877,  stated  the 
failure  of  the  counsel  to  agree  on 
statement  of  facts,  but  did  not  mention 
an  agreement  that  it  might  be  made 
after  the  term,  held  that,  under  the 
statute  then  in  force,  requiring  the 
statement  to  be  made  during  the  term, 
unless  otherwise  agreed  by  the  par- 
ties, the  same  constituted  no  part  of 
the  record.  Swift  v.  Trotti,  52  Tex. 
498. 

It  seems  that,  where  the  parties 
agree  that  the  judge  may  file  a  state- 
ment of  facts  within  a  given  time  after 
the  term,  time  is  of  the  essence  of  the 
agreement,  and  a  statement  filed  after 
the  time  agreed  on  is  a  nullity.  Cham- 
bers V.  Miller,  9  Tex.  236. 

Under  Present  Statutes.— An  oral 
agreement  in  violation  of  the  statute 
requiring  the  statement  of  facts  to  be 
filed  within  a  given  time  is  no  cause 
for  failure  to  file  it  within  the  time 
required.  Thornton  v.  Foster  (Civ. 
App.),  42  S.  W.  1027. 

Even  if  time  for  approval  by  the 
trial  judge  of  the  'statement  of  facts 
for  appeal  can  be  extended  by  the  par- 
ties, their  agreement  that  the  state- 
went  may  be  approved  by  him  any 
time  after  his  return  does  not  contem- 
plate approval  after  the  transcript  has 
been  prepared  and  filed  in  the  appel- 
late court.  Watkins  v.  Hale,  37  Tex. 
Civ.  App.  243,  84  S.  W.  386,  affirmed 
in  101  Tex.  665,  no  op. 

0>)  By  Order  of  Court  Entered  of 
Record. 

*a.  Allowance  of  Ten  Days  after  Ad- 
journment, under  Rev.  Stat,  Art. 
1S79. 

(ui)  Provisions  Stated,  Construed  and 
Applied. 
Provision    Stated,— Under    art.    1379 


of  the  Rev.  Stat.,  the  court  may,  by  an 
order  entered  upon  the  record  during 
the  term,  authorize  the  statement  of 
facts  to  be  made  up,  and  signed  and 
filed  in  vacation,  at  any  time  not  ex- 
ceeding ten  days  after  the  adjourn- 
ment of  the  term.  Swift  v,  Trotti,  52 
Tex.  498;  International,  etc.,  R.  Co.  v, 
Scott,  58  Tex.  187;  McGuire  v.  New- 
bill,  58  Tex.  314;  Ross  v,  McGowen, 
58  Tex.  603;  Texas,  etc.,  R.  Co.  v.  Mc- 
Allister, 59  Tex.  349;  Trewitt  v. 
Blundell,  59  Tex.  253;  Gulf,  etc.,  R. 
Co.  V.  Eddins,  60  Tex.  656;  Ball  v. 
Collins,  -66  Tex.  467,  17  S.  W.  371; 
White  V.  Parks,  67  Tex.  605,  4  S.  W. 
245;  Collins  v.  Kay,  69  Tex.  365,  6»S. 
W.  313;  San  Antonio,  etc.,  R.  Co.  v. 
Moore,  75  Tex.  643,  13  S.  W.  295; 
Wilcox  V,  League,  31  Tex.  Civ.  App. 
109,  71  S.  W.  414;  White  ^'.  HoUey 
(Civ.  App.),  20  S.  W.  859;  McDonald 
V.  Babb  (Civ.  App.),  29  S.  W.  1114; 
Roussean  v.  Grozdanich  (Civ.  App.), 
31  S.  W.  321;  Akes  v.  Sanford  (Civ. 
App.),  39  S.  W.  952,  af!irmed  in  93 
Tex.  678,  no  op.;  Cullers  v.  Britton,  2 
App.  Civ.  Cases,  §  281.  And  see  cases 
cited  ante,  "General  Rule  Stated  and 
Construed,**  III,  D,  3,  b,  (l). 

Purpose  of  Provision. — ^The  pro- 
vision in  art.  1379  as  to  extension  of 
time,  was  intended  to  prevent  delay  in 
preparing  a  paper  the  correctness  of 
which  depended  so  much  upon  the 
memory  of  the  attorneys  engaged  in 
the  cause  and  of  the  judge  presiding 
at  its  trial.  Also  to  insure  its  being 
deposited  with  the  papers  and  not  re- 
maining too  long  in  the  hands  of  the 
judge,  whose  official  duties  might  call 
him  to  other  counties  of  his  district. 
Hence  the  two  very  necessary  require- 
ments: first,  that  an  order  should  be 
entered  of  record  during  the  term;  and 
second,  that  the  paper  should  be  made 
up,  signed  and  filed,  within  ten  days 
after  adjournment.  The  general  rule 
which  the  statute  was  designed  to  en- 
force was  the  preparation  and  filing  of 
the .  paper  in  term  time.     If  for  satis- 
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factory  reasons  this  could  not  be  done, 
then  special  leave  of  the  court  must 
be  had  to  vary  from  it,  which  must  be 
evidenced  by  an  order  entered  on  the 
minutes  during  the  term.  The  utmost 
limit  allowed  is  ten  days  after  the  ad- 
journment, and  within  that  time  the 
statement  must  not  only  be  made  up 
and  signed,  but  it  must  be  filed  also. 
These  two  conditions  must  be  com- 
plied with,  or  the  statement  of  facts 
will  be  of  no  avail.  There  is  no  pro- 
vision made  for  any  relaxation  of  the 
statutory  requirement  for  any  reason 
or  excuse  whatever,  and  the  courts 
have  no  power  to  extend  its  provisions. 
McGuire  v.  Newbill,  58  Tex.  314. 

Essential  That  Order  of  Allowance 
Appear  of  Record. — A  statement  of 
facts,  filed  after  adjournment  of  the 
court,  can  not  be  regarded  on  appeal 
where  the  record  shows  no  order  per- 
mitting it  to  be  filed  after  adjournment. 
Wade  V,  Buford,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  1334;  Ross  v,  Mc- 
Gowen,  58  Tex.  603;  Trewitt  v.  Blun- 
dell,  59  Tex.  253;  Blum  v.  Neilson,  59 
Tex.  378;  Armstrong  v.  Bean,  59  Tex. 
492;  Marx  v.  Caldwell,  62  Tex.  64;  Texas 
&  P.  Ry.  Co.  V.  McAllister,  59  Tex. 
349;  Streeper  v.  Ferris  (Sup.),  2  S.  W. 
581;  Caldwell  County  v.  Harbert,  68 
Tex.  321,  4  S.  W.  607;  Broussard  v. 
Sabine  &  E.  T.  Ry.  Co.,  75  Tex.  702, 
13  S.  W.  68;  Attoway  v.  Goldsmith 
(Sup.),  18  S.  W.  604;  White  v.  Holley 
(Civ.  App.),  20  S.  W.  859;  Beville  v. 
Rush  (Civ.  App.),  25  S.  W.  1022; 
Marsalis  v.  Garrison  (Civ.  App.),  27 
S.  W.  929;  Sen  v.  Rehling  (Civ.  App.), 
29  S.  W.  1114;  Roussean  v.  Grozdanich 
(Civ.  App.),  31  S.  W.  321;  Matthews 
V.  Boydstun,  Id.  814,  and  see  cases 
V.  Boydstun  (Civ.  App.),  31  S.  W.  814, 
and  see  cases  cited  ante,  "General  Rule 
Stated  and  Continued,"  III,  D,  3, 
b,  (1). 

A  statement  of  facts  .filed  after  the 
adjournment  of  the  court,  without  an 
order  of  the  court  allowing  it,  is  no 
part    of    the    record,    and    can    not    be 


considered  on  appeal.  Hollywood  v, 
Wellhausen,  68  S.  W.  329,  28  Tex.  Civ. 
App.  541;  Rapid  Transit  Ry.  Co.  z\ 
Miller  (Civ.  App.),  85  S.  W.  439. 

Under  Rev.  St.  art.  1379,  which  pro- 
vides that  the  court  may,  by  an  order, 
entered  of  record  during  a  term  of 
court,  authorize  a  statement  of  facts 
to  be  perfected  in  vacation,  at  any 
time  not  exceeding  10  days  after  ad- 
journment of  the  term,  a  statement  of 
facts,  which  was  not  filed  until  seven 
days  after  adjournment,  can  not  be 
considered  on  appeal,  where  the  tran- 
script discloses  no  order  allowing  ten 
days  after  adjournment  for  filing  the 
same.  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Moore,  75  Tex.  643,  13  S.  W.  295. 

Where  the  transcript  on  appeal  does 
not  contain  any  assignment  of  error, 
and  the  statement  of  facts  appears  to 
have  been  filed  after  the  final  adjourn- 
ment of  the  court  for  that  term,  and 
there  is  no  order  in  the  record  show- 
ing that  such  filing  was  authorized,  a 
point  made  by  appellant's  counsel  in 
his  brief  can  not  be  determined  on  its 
merits.  Attoway  v.  Goldsmith  (Sup.), 
18  S.  W.  604. 

When  there  is  nothing  in  the  tran- 
script showing  that  a  statement  of 
facts,  filed  after  the  adjournment  of 
the  court  for  the  term,  was  filed  un- 
der an  order  of  court  entered  of  rec- 
ord during  the  term,  no  assignment  of 
error  referring  to  charges  of  the  court 
can  be  considered,  unless  the  charges 
were  so  clearly  against  the  law  as  to 
be  erroneous  under  any  state  of  facts 
that  could  be  possibly  shown  under 
the  pleadings  in  the  case.  Marx  r. 
Caldwell,  62  Tex.  64.  citing  Ross  v. 
McGowen,  58  Tex.  603;  Texas,  etc.. 
R.  Co.  V.  McAllister,  59  Tex.  349; 
Lanier  v.  Ferryman.  59  Tex.  104; 
Trewitt   r.    Blundell,   59   Tex.   253. 

Where  no  order  appears  in  the  rec- 
ord authorizing  the  filing  of  the  state- 
ment of  facts  after  adjournment,  the 
statement  will  be  disregarded  on  ap- 
peal though  no  motion  to  strike  it  out 
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has  been  made.  Dennis  v,  Neal  (Civ. 
App.).  71  S.  W.  387. 

Effect  of  Agreement  Reciting  Pro- 
curement of  Order. — In  Pinkard  v. 
Willis  &  Brc,  24  Tex.  Civ.  App.  69,  57 
S.  W.  891,  affirmed  in  94  Tex.  692,  no 
op.  the  court,  in  the  main  opinion, 
declined  to  dispose  of  the  assignment 
complaining  of  the  amount  of  the 
judgment,  on  the  ground  that  the 
statement  of  facts  was  filed  after  the 
term  and  without  an  order  of  the  court 
permitting  it,  but  upon  the  attention  of 
the  court  being  called  to  the  fact  that 
an  agreement  accompanied  the  record 
reciting  that  such  an  order  had  been 
procured,  the  question  was  considered. 

Order  Must  Be  Obtained  in  Term 
Time.— The  necessity  for  obtaining  an 
order  of  record  in  term  time,  for  the 
approval  and  filing  of  a. statement  of 
I'acts  after  the  adjournment  of  the 
term,  again  announced.  Chance  v. 
East  Texas  R.  Co.,  63  Tex.  152. 

Neither  the  approval  of  the  judge  in 
vacation,  or  the  filing  of  written  con- 
sent of  counsel,  made  by  them  during 
term  time,  will  answer,  if  the  order  be 
not  made  during  the  term.  Trewitt  v. 
Rlundell,  59  Tex.  253. 

Judge  Can  Not  Reopen  Court  after 
Adjoorament  to  Allow  Motion. — 
After  adjournment  of  term,  district 
judge  can  not  reopen  court  and  allow 
a  motion  for  leave  to  prepare  a  state- 
ment of  facts  within  ten  days  after 
adjournment  of  the  court  to  be  filed, 
and  grant  an  order  in  accordance  with 
motion.  I.  &  G.  N.  R.  Co.  v.  Smith,  62 
Tex.  185,  186. 

Propriety  of  Filing  Order  Nunc  Pro 
Tunc — Order  allowing  filing  of  state- 
ment of  facts  after  adjournment  of 
^erm  can  not  be  entered  nunc  pro 
'nnc  at  subsequent  term  unless  some 
memoranda  of  granting  thereof  be 
'ound  in  judge's  docket  or  files  of 
*^c;  here  statement  of  judge  that  he 
granted  application  held  sufficient. 
Blum  V.  Xeilson,  59  Tex.  378,  380. 

Where  a  statement  of  facts  was  filed 


after  adjournment  of  the  court  for  the 
term,  but  within  the  time  allowed  by 
an  order  not  entered  in  the  minutes  on 
an  oral  motion  made  therefor  at  the 
trial,  the  court  at  a  subsequent  term 
had  jurisdiction  to  permit  the  filing  of 
such  order  nunc  pro  tunc  on  the  re- 
collection of  the  judge  and  other  parol 
testimony  that  the  order  had  been  ap- 
plied for  and  granted  during  the  pre- 
vious term,  without  any  memorandum 
or  other  written  evidence  thereof. 
Judgment  (Civ.  App.),  78  S.  W.  1000. 
reversed.  Ft.  Worth  &  D.  C.  Ry.  Co. 
V.  Roberts,  81  S.  W.  25,  98  Tex.  42. 

(bb)   Application  for  Order. 

In  General. — The  court  is  not  bound 
to  enter  the  order  for  the  extension  of 
time  for  making  and  filing  the  state- 
ment of  facts,  upon  njere  oral  request, 
but  may  do  so,  or  the  order  may  be 
entered  without  any  request  upon  mo- 
tion of  the  court.  It  would  not,  how- 
ever, be  error  for  the  court  to  refuse 
to  enter  the  order  without  written  mo- 
tion for  that  purpose.  Akes  v.  San- 
ford  (Civ.  App.),  39  S.  W.  952,  affirmed 
in  93  Tex.  678,  no  op. 

Where  it  becomes  necessary  that 
statement  of  facts  should  be  made  up, 
signed  and  filed  after  adjournment  of 
court,  an  order  to  that  effect  must  be 
applied  for  by  a  written  motion  en- 
tered of  record.  Blum  v.  Neilson,  59 
Tex.  378,  380: 

A  rule  of  court  that  the  order  for 
time  to  file  a  statement  of  facts  must 
be  applied  for  in  writing  does  not  in- 
validate an  order  made  without  a 
written  application,  since  the  statute 
allows  the  court  of  its  own  motion  to 
authorize  the  statement  of  facts  to  be 
made  up  within  ten  days  after  ad- 
journment of  the  term.  Ball  v.  Collins, 
66  Tex.  467,  17  S.  W.  371. 

It  is  only  in  cases  where  it  is  de- 
sired to  have  the  judge's  refusal  to 
grant  such  leave  reviewed  in  the  su- 
preme court  that  it  is  necessary  that 
a  written  motion,  asking  leave  to  file 
a   statement  of  facts   within  ten   days 
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after  the  term,  should  appear  in  the 
record  of  the  case.  Ball  v.  Collins,  66 
Tex.  467,  17  S.  W.  371. 

**It  was  intended  to  point  out  to  the 
profession  how  they  should  proceed, 
in  case  they  wished,  upon  bill  of  ex- 
ceptions, to  have  the  refusal  of  the 
order  below  reviewed  by  this  court. 
In  all  such  cases  it  should  appear  that 
the  application  was  made  in  writing, 
and  we  would  not  hold  the  district 
judge  bound  to  grant  the  order  upon 
a  mere  oral  request.  But  when  the  or- 
der is  granted,  there  is  no  necessity 
that  this  should  appear  to  have  been 
done  in  pursuance  of  a  written  appli- 
cation. The  statute  allows  the  court 
of  its  own  motion  to  authorize  the 
statement  of  facts  to  be  made  up 
within  ten  days  after  adjournment  of 
the  term,  and  as  its  action  when  the 
order  is  granted  can  not  be  revised 
here,  it  is  a  matter  of  no  concern  upon 
what  kind  of  motion  it  was  based,  or 
that  it  was  granted  without  any  ap- 
plication whatever.  This  has  been 
held  by  us  in  a  great  many  cases,  but, 
as  the  decisions  were  oral,  they  may 
not  have  come  to  the  knowledge  gen- 
erally of  the  profession.  This  opinion 
is  put  in  writing  so  that  there  may  be 
no  reason  for  urging  the  same  grounds 
for  striking  out  a  statement  of  facts  in 
the  future."  Ball  v,  Collins,  66  Tex. 
467.  17  S.  W.  371.  ^ 

Where,  on  refusal  of  counsel  for  ap- 
pellee to  agree  to  statement  of  facts 
presented  by  appellant,  appellant  pre- 
sents statement  to  judge  and  requests 
him  to  prepare,  sign  and  file  proper 
statement  of  facts,  if  the  court  has  not 
time  to  do  so  before  term  of  court  ex- 
pires, the  court  has  power  of  his  own 
motion  and  it  is  his  duty  to  enter  or- 
der allowing  statement  of  facts  to  be 
filed  in  vacation.  Southern  Ins.  Co.  v. 
Levy,  3  App.  Civ.  Cases,  §  29. 

Duty  of  Counsel  to  Inquire  as  to 
Duration  of  Term  and  to  Request 
Further  Time. — When  counsel  are 
aware  that  end  of  term  is  near  at  hand. 


and  desire  to  know  definitely,  so  as  to 
prepare  statement  of  facts,  they  should 
apply  to  the  judge  and  not  the  clerk 
for  such  information.  Rains  v. 
Wheeler,  76  Tex.  390,  13  S.  W.  324. 

Where  judgment  was  rendered  May 
8th,  new  trial  denied  the  13th,  and  ad- 
journment did  not  occur  until  the  27th, 
counsel  show  want  of  diligence  in  not 
asking  for  additional  time  to  prepare 
statement  of  facts  before  adjournment. 
Rains  v,  Wheeler,  76  Tex.  390,  13  S. 
W.  324. 

(cc)   Refusal  of  Court  to  Extend  Time 
as  Ground  for  Reversal. 

It  seems  if  time  before  adjournment 
be  too  short  to  allow  proper  prepara- 
tion of  statement  of  facts,  and  judge 
refuses  to  allow  additional  ten  days 
after  adjournment  for  that  purpose, 
such  refusal  is  ground  for  reversal. 
Raines  v,  Wheeler,  76  Tex.  390,  13  S. 
W.  324. 

Where  appellant  has  done  every- 
thing required  of  him  by  law  to  get  a 
statement  of  facts  prepared  and  filed 
within  the  proper  time,  and  has  been 
prevented  from  doing  so  by  the  neg- 
ligent failure  of  the  district  judge  to 
do  his  duty,  the  judgment  will  be  re- 
versed. Blount  V.  Lewis  (Civ.  App.), 
49  S.  W.  405,  citing  Hilbum  v,  Preston 
(Civ.  App.),  32  S.  W.  702. 

A  party  can  not  complain  of  the 
trial  court's  failure  upon  a  mere  re- 
quest to  enter  an  order  permitting  a 
statement  of  facts  to  be  filed  within 
ten  days  after  adjournment,  where  he 
has  not  complied  with  Rev.  Stat,  of 
1895,  art.  1382.  relating  to  filing  state- 
ments without  such  order.  Akes  r. 
Sanford  (Civ.  App.),  39  S.  W.  952.  af- 
firmed in  93  Tex.  678,  no  op.  See  post, 
"Diligence  as  Excusing  Failure  to 
File  in  Time  Prescribed,"  III,  D,  3. 
c,  (2). 

(dd)    Necessity  for  Making  and   Fil- 
ing within  Time  Allowed. 
In     General. — The     statutory      pro- 
vision allowing  the  filing  of  statements 
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within  ten  days  after  the  adjournment 
of  the  term  must  be  strictly  complied 
with  and  a  statement  filed  after  the 
expiration  of  the  ten  days  will  not  be 
considered  a  part  of  the  record  on  ap- 
I^eal.  Johnson  z\  Sabine,  etc.,  R.  Co., 
69  Tex.  641,  7  S.  W.  379;  Galveston  v, 
Dazct  (Sup.).  16  S.  W.  20;  White  v. 
Parks.  67  Tex.  605,  4  S.  W.  245; 
Lanier  v.  Ferryman,  59  Tex.  104; 
Berr>man  r.  Schumacher,  67  Tex.  312, 
3  S.  W.  46;  .International,  etc.,  R.  Co. 
r.  Scott,  58  Tex.  187.  And  see  cases 
cited  ante,  "General  Rule  Stated  and 
Construed,"  III,  D,  3,  b,  (l). 

Where  leave  is  given  to  make  and 
ille  a  statement  of  facts  within  ten 
riays  after  adjournment  of  the  term, 
which  statement  is  not  filed  until  after 
the  expiration  of  said  time,  the  su- 
preme court  will  not,  upon  appeal, 
consider  the  statement  so  filed.  White 
t.  Parks,  67  Tex.  605,  4  S.  W.  245. 

The  trial  judge  may  not,  after  the 
expiration  of  the  time  allowed  by  or- 
der of  court  to  file  a  statement  of  facts 
and  bill  of  exceptions,  make  out  or  ap- 
prove either  such  statement  or  bill, 
and  his  act  in  attempting  so  to  do 
gives  the  document  no  validity.  Gray 
:.  Frontroy,  40  Tex.  Civ.  App.  302,  89 
S.  W.  1090. 

Order  of  Court  Ineffective  beyond 
Time  Fixed  by  Statute.— Where  the 
lerm  of  court  at  which  the  case  was 
tried  expired  April  2d,  a  statement  of 
facts  filed  June  19th  can  not  be  con- 
sidered, and  is  not  aided  by  an  order 
of  court  authorizing  it  to  be  filed  in 
vacation  within  ten  days  after  ad- 
journment. The  requirement  of  the 
law  as  to  filing  is  mandatory,  and  the 
appellate  court  is  without  discretion  in 
the  matter.  Wilcox  v.  League,  31  Tex. 
Civ.  App.  109,   71.  S.  W.  414. 

A  judge  has  no  power  after  adjourn- 
raent  of  term,  to  authorize  or  require 
clerk  to  receive  statement  of  facts  not 
really  signed  within  ten  days  after 
term,  to  file  it  as  of  date  within  ten 
days  after    term.      International,    etc., 


R.  Co.  V.  Scott;  58  Tex.  187,  190; 
Thompson  v,  Hawkins  (Civ.  App.),  38 
S.  W.  236. 

Counsel  are  not  bound  to  take  notice 
of  verbal  announcement  made  by  dis- 
trict judge  of  his  intention  to  extend 
time  for  making  statement  of  facts, 
beyond  ten  days  after  adjournment. 
International,  etc.,  R.  Co.  v.  Scott,  58 
Tex.  187,  189. 

Agreement  of  Parties  for  Extension 
beyond  Ten  Days  Ineffective. — A  state- 
ment of  facts  filed  more  than  ten  days 
after  the  adjournment  of  the  court  for 
the  term  can  not  be  considered,  al- 
though the  parties  agreed  that  it 
might  be  filed  later.  Conner  v, 
Downes,  32  Tex.  Civ.  App.  588,  74  S. 
W.  781,  75  S.  W.  335,  following  Wil- 
cox V.  League,  31  Tex.  Civ.  App.  109, 
71   S.  W.  414. 

Failure  of  opposing  counsel  to  sign 
a  statement  of  facts,  and  an  agreement 
by  them  that  the  time  of  filing  might 
be  dated  back  so  as  to  come  within  ten 
days  after  adjournment,  would  not  ex- 
cuse failure  to  file  such  statement 
within  the  time  required  by  law. 
Keller  v.  Kettner  (Civ.  App.),  67  S. 
W.  907,  affirmed  in  95  Tex.  681,  no  op. 

bb.  Allowance  of  Twenty  Days  after 
Adjournment,  under  Act  1903. 

In  General.— Act  February  28,  1903 
(Laws  1903,  p.  32,  c.  25),  authorizes 
courts  to  grant  twenty  days  after  ad- 
journment to  present  the  statement  of 
facts  and  bills  of  exceptions.  A  bill 
of  exceptions  complaining  of  the  re- 
marks of  counsel  was  approved  and 
filed  within  twenty  days  after  the  ad- 
journment of  the  term.  Held,  that  the 
bill  of  exceptions  authorized  the  court 
to  consider  the  objections  set  forth. 
Colorado  Canal  Co.  v.  Sims  (Civ. 
App.),  82  S.  W.  531. 

Where  an  order  granting  twenty 
days  after  adjournment  to  present  and 
have  approved  and  filed  a  statement  of 
facts  and  bills  of  exception  was  en- 
tered in  the  minutes  of  the  court,  and 
copied    therefrom    into    the    transcript 
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of  the  record  on  appeal,  such  record 
sufficiently  showed  a  proper  exercise 
of  the  authority  conferred  by  Acts 
1903,  p.  32,  c.  25,  providing  that  par- 
ties may,  by  having  an  order  to  that 
effect  entered  on  the  docket,  be 
granted  twenty  days  after  adjournment 
to  present  and  have  approved  and 
filed  a  statement  of  facts  and  bills  of 
exception,  to  warrant  consideration  of 
the  same  by  the  reviewing  court, 
though  the  transcript  of  the  record 
did  not  contain  "an  order  entered  on 
the  docket."  Slaughter  f.  Cooper 
(Civ.   App.),   107   S.  W.  897. 

Provision  Held  Inapplicable  to  Bills 
of  Exception. — The  statutory  provision 
permitting  the  court  of  civil  appeals 
to  consider  a  statement  of  facts  filed 
more  than  twenty  days  after  adjourn- 
ment of  the  court  under  certain  con- 
ditions does  not  extend  to  bills  of  ex- 
ceptions. London  v.  Crow,  46  Tex. 
Civ.   App.   190,   102   S.  W.   177. 

Where  the  court  grants  the  request 
of  a  party  that  the  court  file  his  con- 
clusions of  law  and  fact,  the  failure  of 
the  court  to  file  his  conclusions  can 
not  be  reviewed,  where  the  bill  of  ex- 
ceptions was  taken  and  filed  after  the 
term,  though  within  the  twenty  days 
allowed  for  filing.  Lumpkin  v.  Mar- 
ress,  46  Tex.  Civ.  App.  374,  102  S.  W. 
1169. 

c.   Effect  of  Noncompliance  with  Pro- 
visions as  to  Time. 
(1)    In  General. 

As  Excluding  Statement  from  Con- 
sideration on  Appeal. — As  has  already 
been  stated,  a  statement  of  facts  not 
prepared  and  filed  during  the  term  or 
within  ten  days  thereafter,  upon  order 
of  court,  will  not  constitute  a  part  of 
the  record,  or  be  considered  on  ap- 
peal. See  cases  cited  ante,  "General 
Rule  Stated  and  Construed,"  III,  D,  3, 
b,  (1);  and  "Provisions  Stated,  Con- 
strued and  Applied,"  III,  D,  3,  b,  (2), 
(b),  aa,  (aa). 

Statement  of  facts  made  up  and 
filed    after    adjournment    of    term,    no 


order  permitting  it,  will  be  disregarded 
by  the  court,  of  its  own  motion.  Mat- 
thews V.  Boydstun  (Civ.  App.),  31  S. 
W.  814,  816,  affirmed  in  93  Tex.  734, 
no  op. 

As  Ground  for  Striking  from  Rec- 
ord.—Under  Rev.  Stat.,  arts.  1379-1382. 
a  statement  of  facts  filed  after  the 
statutory  time  must  be  stricken  from 
the  files,  where  no  sufficient  excuse  is 
shown.  Stubbs  v.  Landa,  etc.,  Co..  28 
Tex.  Civ.  App.  56,  66  S.  W.  213.  See. 
also.  McGuire  v.  Xewbill,  58  Tex.  314; 
Chance  v.  East  Texas  R.  Co.,  63  Tex. 
152;  Continental  Fire  Ass'n  v.  Stihvell 
Bros.,  26  Tex.  Civ.  App.  338,  63  S.  W. 
950,  affirmed  in  95  Tex.  676,  no  op.; 
Brown  v,  Durham  (Civ.  App.).  41 
S.  W.  369;  Blount  v.  Lewis  (Civ. 
App.),  47  S.  W.  681;  Keller  v.  Kettner 
(Civ.  App.),  67  S.  W.  907,  affirmed  in 
95  Tex.   681,   no  op. 

The  appellate  court  having  no  au- 
thority to  consider  affidavits  setting 
forth  reasons  for  failure  to  file  a  state- 
ment of  facts  within  proper  time, 
where  such  statement  is  not  so  filed  it 
will  be  stricken,  though  there  are  affi- 
davits showing  reasons  for  the  failure 
to  file.  Keller  v.  Kettner  (Civ.  App.), 
67  S.  W.  907,  affirmed  in  95  Tex.  6Si. 
no  op. 

Evidence  held  to  show  that  failure 
to  file  a  statement  of  facts  on  appeal 
within  required  time  did  not  arise  from 
a  cause  beyond  the  control  of  appel- 
lant or  counsel,  and  hence  that  such 
statement,  when  filed  too  late,  should 
be  stricken  out.  Continental  Fire 
Ass'n  V.  Stilwell  Bros.,  26  Tex.  Civ. 
App.  338,  63  S.  W.  950,  affirmed  in  95 
Tex.  676,  no  op. 

(8)    Diligence  as  Excusing  Failure  to 

File  in  Time  Prescribed, 
(a)    In  General. 

Under  the  present  statutes  it  is  pro- 
vided that  when  a  statement  of  facts 
is  filed  after  the  time  prescribed,  and 
the  party  filing  it  shows  that  he  used 
due  diligence^  and  that  the'  delay  re- 
sulted   from    causes    beyond    his    con- 
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trol,  the  court  shall  allow  said  state- 
ment as  part  of  the  record.  Sayles' 
Civ.  Stats.,  art.  1379a,  Rev.  Stat.,  1895, 
art.  1382.  Rains  v.  Wheeler,  76  Tex. 
390,  13  S.  W.  324;  Osborne  v.  Prather, 
83  Tex.  208,  18  S.  W.  613;  Anderson  v. 
Walker,  95  Tex.  596,  68  S.  W.  981,  re- 
versing 67  S.  W.  432;  Blackburn  v. 
Blackburn,  16  Tex.  Civ.  App.  564,  42 
S.  W.  132  (see  93  Tex.  700,  no  op.); 
Ellis  r.  Cunningham,  16  Tex.  Civ. 
App.  571,  41  S.  W.  522;  Willis  &  Bro. 
r.  Smith,  17  Tex.  Civ.  App.  543.  43  S. 
W.  325,  affirmed  in  93  Tex.  698,  no  op.; 
Strickland  v,  Sandmeyer,  21  Tex.  Civ. 
App.  351,  52  S.  W.  87;  Continental 
Fire  Ass'n  v.  Stilwell  Bros.,  26  Tex. 
Civ.  App.  338,  63  S.  W.  950,  affirmed 
in  95  Tex.  676,  no  op.;  Stubbs  v.  Landa, 
etc.,  Co.,  28  Tex.  Civ.  App.  56,  66  S. 
W.  213;  Worley  v,  Mclntire  (Civ. 
App.),  23  S.  W.  996;  Hilburn  v,  Pres- 
ton (Civ.  App.),  32  S.  W.  702;  Akes  v, 
Sanford  (Civ.  App.),  39  S.  W.  952,  af- 
firmed in  93  Tex.  678,  no  op.;  Owen  v. 
Cibolo  Creek  Mill,  etc.,  Co.  (Civ.  App.), 
43  S.  W.  297;  Blount  v.  Lewis  (Civ. 
-^PP),  49  S.  W.  405;  Moody  v.  First 
Nat.  Bank  (Civ.  App.),  51  S.  W.  523; 
Carter  v.  Thompson  (Civ.  App.),  52 
S.  W.  92,  affirmed  in  93  Tex.  701,  no 
op.;  Sisk  V.  Joyce  (Civ.  App.),  68  S. 
W.  50,  affirmed  in  95  Tex.  686,  no  op.; 
Galveston,  etc.,  R.  Co.  v,  Perkins  (Civ. 
App.),  73  S.  W.  1067,  affirmed  in  97 
Tex.  633,  no  op.;  Wilson  v.  Tyler  Cof- 
fin Co.  (Civ.  App.i,  82  S.  W.  664. 

The  statute  (art.  1382,  Rev.  Stat.), 
provides  that:  "Whenever  a  statement 
of  facts  shall  have  been  filed  ^fter  the 
tiroes  respectively  prescribed  in  the 
preceding  articles  1379,  1380,  and  1381 
of  this  chapter,  and  the  party  tender- 
ing or  filing  the  same  shall  show  to 
^lie  satisfaction  of  the  courts  of  civil 
appeals  that  he  has  used  due  diligence 
to  obtain  the  approval  and  signature 
of  the  judge  thereto,  and  to  file  the 
*an»e  within  the  time  in  this  chapter 
prescribed  for  filing  the  same,  and  that 
bis  failure  to  file  the  same  within  said 


time  is  not  due  to  the  fault  of  laches 
of  said  party,  or  his  attorneys,  and  that 
such  failure  was  the  result  of  causes 
beyond  his  control,  the  courts  of  civil 
appeals  shall  permit  said  statement  of 
facts  to  remain  as  part  of  the  record, 
and  consider  the  same  in  the  hearing 
and  adjudication  of  said  cause,  the 
same  as  if  said  statement  of  facts  had 
been  filed  in  time."  Anderson  v. 
Walker,  95  Tex.  596,  68  S.  W.  981,  re- 
versing 67  S.  W.  432.  And  see  cases 
cited  to  preceding  paragraph. 

A  statement  of  facts  may  be  con- 
sidered, though  not  filed  until  after 
ten  days  prescribed  by  law  had 
elapsed,  where  there  were  no  laches 
on  the  part  of  appellant;  the  delay 
being  due  solely  to  the  acts  of  the 
opposing  counsel  and  the  court.  An- 
derson V.  Walker  (Civ.  App.),  70  S. 
W.  1003. 

When  reasonable  excuse  -was  shown 
for  failure  to  file  statement  of  facts 
in  time,  refusal  of  trial  court  to  strike 
it  was  not  error.  Willis  &  Bro.  v. 
Smith,  17  Tex.  Civ.  App.  543,  549,  43 
S.  W.  325,  affirmed  in  93  Tex.  698, 
no  op. 

(b)  Provision  Construed  and  Applied. 
Does  Not  Dispense  with  Prereq* 
uisites  of  Approval  and  Signature. — 
vSayles*  Civ.  St.  art.  1379a,  providing 
that  whenever  a  statement  of  facts 
shall  have  been  filed  after  the  times 
respectively  prescribed,  and  the  party 
tendering  or  filing  the  same  shall  show 
to  the  satisfaction  of  the  supreme  court 
or  court  of  appeals  that  he  has  used 
due  diligence  to  obtain  the  appoval 
and  signature  of  the  judge  thereto  and 
to  file  the  same  within  the  time  pre- 
scribed and  that  his  failure  to  so  file 
was  not  due  to  his  own  fault  or  laches 
or  that  of  his  attorney  but  was  due  to 
causes  beyond  his  control,  the  court 
shall  permit  the  statement  to  remain 
as  part  of  the  record  and  consider  it 
only  dispenses  with  the  limitation  as 
to  time  when  there  has  been  no  lack 
of    diligence    in    preparing    the    state- 
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ment  and  does  not  dispense  with  the 
essential  prerequisite  of  the  approval 
and  signature  of  the  judge,  nor  does 
it  authorize  parties  to  depend  on  the 
stenographer  to  make  up  the  state- 
ment. Rains  v.  Wheeler,  76  Tex.  390, 
13  S.  W.  324. 

Rev.  Stat,  art.  1382,  authorizing  the 
reviewing  court  to  consider  a  state- 
ment of  facts,  when  signed,  approved, 
and  filed  after  the  time  limited,  on  a 
showing  of  diligence  to  obtain  the 
same  within  the  time,  does  not  author- 
ize the  consideration  of  a  statement 
of  facts  not  signed  or  approved  at  all. 
Owen  V.  Cibolo  Creek  Mill,  etc.,  Co. 
(Civ.  App.),  43  S.  W.  297. 

Necessity  for  Exercise  of  Greatest 
Possible  Diligence.— Under  the  stat- 
ute permitting  filing  statement  of  facts 
after  prescribed  time,  the  greatest  pos- 
sible diligence  to  file  it  within  the  pre- 
scribed time  is  essential.  Blackburn  v, 
Blackburn,  16  Tex.  Civ.  App.  564,  42 
S.  W.  132  (see  93  Tex.  700,  no  op.).  See, 
also,  Continental  Fire  Ass'n  v.  Stil- 
well  Bros.,  26  Tex.  Civ.  App.  338,  63 
S.  W.  950,  affirmed  in  95  Tex.  676,  no 
op.;  Ellis  V.  Cunningham,  16  Tex.  Civ. 
App.  571,  41   S.   W.   522. 

Such  diligence  was  the  rule  before 
the  statute.  Blackburn  v,  Blackburn, 
16  Tex.  Civ.  App.  564,  42  S.  W.  132 
writ  of  error  dismissed  (see  93  Tex. 
700,  no  op.),  citing  Proctor  z;.  Wilcox, 
68   Tex.  219,  4  S.   W.  375. 

Burden  on  Appellant  to  Prove  Facts 
Bringing  Him  within  Statute. — An  ap- 
pellant failing  to  file  a  statement  of 
facts  within  the  time  fixed  by  the 
court,  and  seeking  to  excuse  such 
failure  under  Rev.  Stat.,  1895,  art.  1382, 
has  the  burden  on  appeal  of  proving 
facts  necessary  to  bring  him  within 
the  statute.  Sisk  v.  Joyce  (Civ.  App.), 
68  S.  W.  50,  affirmed  in  95  Tex.  686, 
no  op.  And  see  Stubbs  v.  Landa,  etc, 
Co.,  58  Tex.  Civ.  App.  26,  66  S.  W.  213. 

Application  of  Provision  to  Cases 
Where  Statement  Prepared  by  Judge. 
— Article  1382,  Rev.   Stat.,  applies  and 


permits  proof  of  diligence  used  in 
cases  where  the  statement  of  facts  was 
made  out  and  filed  by  the  trial  judge, 
as  well  as  in  those  where  it  was  pre- 
pared by  the  party  seeking  to  use  it 
on  appeal.  Anderson  v.  Walker,  95 
Tex.  596,  68  S.  W.  981,  reversing  67 
S.   W.   432. 

Sayles'  Civ.  St.  art.  1370a,  providing 
that  when  a  statement  of  facts  is  filed 
after  the  time  prescribed  therefor,  and 
the  party  tendering  it  shows  to  the 
satisfaction  of  the  reviewing  court  that 
he  has  used  due  diligence  to  obtain  the 
approval  and  signature  of  the  judge, 
and  to  file  the  same  within  the  proper 
time,  the  court  may  permit  such  state- 
ment to  remain  a  part  of  the  record, 
does  not  apply  where  the  statement  of 
facts  is  prepared  by  the  judge  after 
failure  of  the  parties  to  agree  on  such 
statement,  and  the  judge  fails  to  file 
it  within  the  proper  time  through  no 
fault  of  appellant.  Hilburn  v.  Preston 
(Civ.  App.).  32  S.  W.  702. 

Facts  Held  to  Excuse  Delay.— State- 
ment of  facts  on  appeal  will  not  be 
stricken  out  as  not  having  been  filed 
in  time,  when  delay  was  due  to  judge's 
failure  to  approve  statement  after  it 
had  been  submitted  to  him.  Rev.  Stat., 
§  1382.  Strickland  v.  Sandmeyer,  21 
Tex.  Civ.  App.  351,  352,  52  S.  W.  87. 

Where  appellant,  after  using  due 
diligence  to  obtain  approval  and  signa- 
ture of  trial  judge  to  statement  of 
facts  prepared  by  appellant,  and  fails 
until  time  limit  has  expired,  he  may 
file  it  after  the  time.  Hilburn  v,  Pres- 
ton (Civ.  App.),  32  S.  W.  702. 

Plaintiff's  attorney  being  unable  to 
procure  a  transcript  of  the  evidence 
from  the  stenographer  by  reason  of 
his  inability  to  pay  therefor,  state- 
ments of  facts  were  prepared  and  filed 
by  each  party  with  the  judge  within 
the  statutory  time.  The  parties  were 
unable  to  agree  on  the  statement,  and 
under  '  the  statute  requiring,  in  such 
case,  the  parties  to  submit  their  state- 
ments  to   the  judge,  who   shall,   from 
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bis  own  knowledge,  with  the  aid  of 
the  statements,  file  a  correct  state- 
ment of  the  facts,  such  statement  was 
prepared  by  the  judge,  but  not  until 
after  the  time  for  filing  had  expired. 
Held,  that  plaintiff  sufficiently  showed 
due  diligence  in  trying  to  obtain  the 
approval  of  the  judge  to  the  statement 
of  facts  in  due  time,  so  that  a  motion 
to  strike  out  the  statement  will  be 
denied.  Yecker  v.  San  Antonio  Tract. 
Co.,  33  Tex.  Civ.  App.  239,  76  S.  W. 
780,  affirmed  in  97  Tex.  652,  no  op. 

Facts  Held  Insufficient  to  Excuse 
Delay.— Under  the  statute  (Rev.  Stat. 
1895,  art.  1382)  providing  for  the  filing 
of  a  statement  of  facts  after  the  pre- 
scribed time,  where  diligence  has  been 
bhown  in  attempting  to  file  it  in  time, 
!>uch  diligence  is  not  shown  when  ap- 
pellant did  not  begin  preparation  of 
any  statement  until  four  days  after  no- 
tice of  appeal.  Ellis  v,  Cunningham, 
16  Tex.  Civ.  App.  571,  572,  41  S.  W. 
522. 

Where  a  term  of  court  does  not  ad- 
journ for  two  weeks  after  judgment, 
and  after  motion  for  new  trial  is  over- 
laied,  the  facts  that  the  court  stenog- 
rapher was  unable  to  write  out  the 
testimony  before  court  adjourned,  that 
the  term  might  by  law  have  continued 
several  days  longer,  and  that  its  ad- 
journment was  unexpected,  do  not  ex- 
cuse delay  in  preparing  the  statement 
of  facts  until  after  court  adjourned, 
where  it  does  not  appear  that  the 
judge  announced  that  the  term  would 
continue  for  the  statutory  time,  but 
simply  that  the  clerk  informed  counsel 
to  that  effect.  Rains  v,  Wheeler,  76 
Tex.  390,  13   S.  W.  324. 

Appellant's  leading  attorney,  living 
it  some  distance  from  the  place  of 
trial,  which  was  not  readily  accessible 
^y  rail,  left  the  case  in  the  hands  of 
a  local  associate  before  verdict  was 
rendered,  with  directions  to  file  a  bill 
*^f  exceptions,  and  send  him  the  pa- 
pers for  the  preparation  of  a  statement 
of  facts  for  appeal,  if  the  cause  was 


adversely  decided.  The  local  attorney 
informed  him  that  court  adjourned  on 
a  certain  day,  when  in  fact  it  ad- 
journed the  day  preceding,  and  that 
they  had  ten  days  to  prepare  a  state- 
ment of  facts,  and  after  much  corre- 
spondence, containing  repeated  re- 
quests for  the  papers,  forwarded  them 
so  late  that  though  appellant's  at- 
torney, by  exercise  of  great  diligence, 
succeeded  in  preparing  a  statement 
and  transmitting  it  to  the  clerk  so  that 
it  would  have  been  in  time  had-  the 
local  counsel  not  been  mistaken  as  to 
the  date  of  adjournment,  yet,  under 
the  circumstances,  it  was  one  day  late. 
Held,  that  the  failure  to  file  the  state- 
ment in  the  required  time  did  not  arise 
from  a  cause  beyond  the  control  of 
appellant  or  counsel,  and  hence  that 
such  statement  should  he  stricken  out. 
Continental  Fire  Ass*n  v.  Stilwell 
Bros.,  26  Tex.  Civ.  App.  338,  63  S.  W. 
950,  affirmed  in  95  Tex.  676,  no  op. 

1  Sayles'  Civ.  St.  art.  1379a,  provides 
that  when  a  statement  of  facts  is  filed 
after  time,  and  the  party  filing  it 
shows  that  he  used  due  diligence,  and 
that  the  delay  resulted  from  causes  be- 
yond his  control,  the  court  shall  allow 
said  statement  as  part  of  the  record. 
Held,  that  an  affidavit  that  the  state- 
ment was  before  adjournment  pre- 
sented to  the  judge,  who  agreed  to  ap- 
prove and  file  it,  but  failed  to  do  so, 
showed  no  sufficient  diligence  on  the 
part  of  appellant.  Worley  v,  Mclntire 
(Civ.    App.),   23    S.   W.   996. 

Where  appellant  had  over  a  month 
in  which  to  prepare  a  statement  of 
facts,  and  he  depended  therefor  on  at- 
torneys who  had,  with  his  knowledge, 
withdrawn  from  the  case,  until  it  was 
too  late  to  prepare  the  statement  him- 
self, he  does  not  show  such  diligence 
as  would  entitle  him  to  have  the  judg- 
ment reversed  on  the  ground  that  he 
had  been  defeated  of  his  right  to  have 
a  statement  of  facts.  Owen  v.  Cibolo 
Creek  Mill  &  Mining  Co.  (Civ.  App.), 
43  S.  W.  297. 


Digitized  by 


Google 


204 


Exceptions,  Bili.  of,  etc. 


Where  a  statement  of  facts,  on  fail- 
ure of  counsel  to  agree,  was  made  out 
and  filed  too  late  by  the  trial  judge, 
the  diligence  of  appellant  in  present- 
ing to  the  judge  on  the  last  day  of  the 
ten  days  after  adjournment  allowed 
for  making  it  by  his  order,  and  while 
he  was  engaged  in  trying  a  case  in  an- 
other court,  a  statement  to  which  he 
found  himself  unable  to  agree,  was  in- 
sufficient, in  the  absence  of  a  showing 
of  facts  excusing  such  delay,  and  the 
statement  was  stricken  out.  Stubbs  v, 
Landa,  etc.,  Co.,  28  Tex.  Civ.  App.  56, 
66  S.  W.  213. 

A  sufficient  excuse  for  failure  to  file 
a  statement  of  facts  on  a  writ  of  er- 
ror was  not  shown  by  an  affidavit  of 
the  attorney  of  plaintiffs  in  error,  re- 
citing that  he  had  prepared  such  state- 
ment at  the  term  of  court  at  which 
the  judgment  was  rendered,  and  had 
delivered  it  to  opposing  counsel  for 
approval,  insisting  that  it  should  be 
acted  upon;  that  such  counsel  sug- 
gested a  delay  until  they  should  meet 
at  a  certain  place,  to  which  they  were 
both  going  to  attend  court,  after  the 
adjournment  of  the  court  rendering  the 
judgment;  that  affiant  agreed  to  this, 
and  that  for  more  than  two  years  the 
matter  was  deferred  at  the  request  of 
such  counsel,  made  with  no  intent  to 
deceive  or  defraud.  Smithwick  v. 
Kelley  (Civ.  App.),  21  S.  W.  690.  See, 
also,  to  same  effect,  Smithwick  v. 
Browne  (Civ.  App.),  21  S.  W.  690; 
Smithwick  v.  Vuittonnet  (Civ.  App.), 
21  S.  W.  691;  Smithwick  v.  Fernandez 
(Civ.  App.),  21  S.  W.  691;  Smithwick 
V,  Jagan  (Civ.  App.),  21  S.  W.  691; 
Smithwick  v.  Schodts  (Civ.  App.),  21 
S.  W.  691. 

Where  a  statement  of  facts  was  not 
filed  within  the  twenty  days  prescribed, 
and  appellant's  counsel  contributed  to 
the  delay,  appellant  was  not  entitled 
to  have  the.  statement  considered  un- 
der Sayles'  Ann.  Civ.  Stat.  1897,  art. 
1382.  Wilson  v.  Tyler  Coffin  Co.  (Civ. 
App.).  82  S.  W.  664. 


Statement  of  facts  filed  two  days 
after  the  time  allowed  therefor  can 
not  be  considered  under  Sayles*  Civ. 
Stat.,  art.  1382,  allowing  it,  on  a  show- 
ing of  due  diligence,  to  obtain  the  ap- 
proval and  signature  of  the  judge,  and 
to  file  it  in  time,  and  that  failure  to 
file  it  in  time  was  not  due  to  fault  or 
laches  of  the  party,  but  was  the  result 
of  causes  beyond  his  control,  where 
il  is  merely  shown  that  appellant  sent 
a  statement  to  the  other  party  on  the 
seventh  of  the  ten  days  allowed  for 
filing  it,  with  a  request  that  it  be  re- 
turned on  the  next  day,  which  was 
done  without  it  being  agreed  to,  and 
that  on  the  next  it  was  presented  to 
the  trial  judge,  it  not  appearing  when 
it  was  approved,  or  what  was  done 
with  it  after  approval,  or  that  it  was 
not  appproved  in  time  for  filing  within 
the  ten  days.  Moody  v.  First  Xat. 
.Bank  (Civ.  App.),  51  S.  W.  523. 

Where,  on  appeal,  it  is  claimed  that 
the  failure  to  secure  the  approval  of 
the  statement  of  facts  was  caused  by 
sickness  of  one  of  the  counsel,  and 
business  on  the  part  of  the  other,  but 
it  is  not  claimed  that  diligence  was 
used  to  obtain  the  approval,  or  that  it 
was  through  the  fault  of  the  trial  judge 
that  it  was  not  obtained,  the  state- 
ment can  not  be  considered.  Galves- 
ton, etc.,  R.  Co.'r.  Perkins  (Civ.  App.), 
73  S.  W.  1067,  affirmed  in  97  Tex.  633, 
no  op. 

Where  an  appellant  forwarded  his 
statement  of  facts  to  the  trial  judge  by 
mail  on  September  12th,  but  they  did 
not  reach  the  judge  until  the  evening 
of  September  20th,  and,  though  the 
judge  immediately  completed  the  prep- 
aration of  the  statement  of  facts  and 
mailed  it  to  the  place  where  it  was  to 
be  filed,  it  did  not  reach  there  in  time 
to  be  filed  in  the  trial  court  wi<-hin  the 
required  time,  it  appearing  that  ap 
pellant  might  at  any  time  after  the 
sending  of  the  statement  of  facts  have 
communicated  with  the  judge  by  ttlo- 
phone  or  telegraph,  but  did  not  do  so. 
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and  relied  on  the  judge  notify  in  j^:  him 
as  to  any  delay,  a  motion  to  strike  the 
biatcment  of  facts  because  not  nicd 
within  the  required  time  would  be 
j^ranted.  Western  Union  Tel.  Co.  r. 
Kuykendall  (Civ.  App.),  86  S.  W.  Oi. 

A  statement  of  facts  tendered  for 
tiling  at  a  late  hour  on  the  last  day 
allowed  therefor,  under  circumstances 
preventing  its  approval  and  filing  on 
that  day,  will  not  be  considered,  in 
the  absence  of  any  showing  of  ciili- 
gence  on  the  part  of  the  par»y  tt^ndcr- 
ing  it,  or  excuse  for  not  tendering  it 
in  time,  as  required  by  Savlcs'  Rev. 
Civ.  Stat.,  art.  1382,  allowing  the  con- 
sideration of  a  statement  not  nlod  in 
time,  upon  showing  diligence  or  ex- 
cuse. Carter  v.  Thompson  (Civ. 
App.),  52  S.  W.  92,  affirmed  in  93  Tex. 
701,  no  op. 

An  appellant,  who  was  allowed  ten 
days  after  adjournment  to  file  a  state- 
ment of  facts  for  appeal,  mailed  a 
statement  to  the  judge  so  that  the  lat- 
ter, who  was  holding  court  in  a  county 
ether  than  that  in  which  the  judgment 
*as  rendered,  received  it  on  the  tenth 
day  after  adjournment,  but  it  was  not 
filed  till  ten  days  thereafter,  the  judge 
certifying  that  his  failure  to  file  it 
sooner  was  through  want  of  time  to 
examine  it.  Held,  that  such  facts  were 
insufficient,  in  the  absence  of  a  show- 
ing that  the  statement  would  have 
Hen  filed  in  time  if  approved  by  the 
judge  immediately  on  receipt  thereof, 
to  authorize  its  consideration  by  the 
court  of  civil  appeals,*  under  Rev.  Stat. 
1895,  art.  1382.  Sisk  v.  Joyce  (Civ. 
App.),  68  S.  W.  50,  affirmed  in  95  Tex. 
*S6,  no  op. 

Where  motion  for  new  trial  over- 
ruled on  last  day  of  term  and  ten  days 
allowed  for  statement,  and  defendant 
refused  to  agree  to  statement  pre- 
sented by  defeated  plaintiff,  and  five 
days  thereafter  plaintiff's  counsel 
niailed  his  statement  to  judge,  who  was 
holding  court  in  another  county,  held 
that  no  proper    diligence     to     obtain 


statement  of  facts  was  shown,  since 
it  should  not  have  been  sent  by  mail. 
Proctor  V.  Wilcox,  68  Tex.  219,  221,  4 
S.   W.   375. 

(S)  Waiver  of  Objection  That  State- 
ment Was  Not  Filed  within  Time 
Prescribed. 

Failure  to  file  a  properly  allowed 
statement  of  facts  within  the  time  pre- 
scribed was  not  a  jurisdictional  de- 
fect, but  one  which  appellee  could 
waive.  Brown  v.  Orange  County,  48 
Tex.  Civ.  App.  470,  107  S.  W.  607,  af- 
firmed, no  op. 

d.  Conclusiveness  of  Indorsement  as 
to  Time  of  Filing. 

Where  a  statement  of  facts  is  in- 
dorsed as  filed  in  the  trial  court  on  a 
certain  (Jay,  the  affidavit  of  the  clerk 
of  such  court  is  insufficient  to  show 
that  it  was  filed  at  a  later  date,  and 
dated  back  by  order  of  the  judge. 
Blount  V.  Lewis  (Civ.  App.),  47  S.  W. 
681. 

The  court  of  civil  appeals  can  not 
disregard  the  file  mark  on  a  statement 
of  facts  included  in  the  transcript,  on 
affidavits  showing  that  such  statement 
was  filed  out  of  term;  the  record  being 
subject  to  coi*rection  only  in  the  court 
in  which  it  was  made.  Judgment,  P. 
J.  Willis  &  Bro.  v.  Smith  (Civ.  App.), 

39  S.  W.  377,  reversed.  Willis  v.  Smith, 

40  S.  W.  401,  90  Tex.  635,  citing  Bog- 
gess  V.  Harris,  90  Tex.  476,  39  S.  W. 
565. 

Court  of  civil  appeals  can  not  strike 
out  statement  of  facts  not  filed  within 
prescribed  time,  if  file-mark  indicates 
that  statement  was  filed  in  time. 
Brown  v.  Durham  (Civ.  App.),  41  S. 
W.  369.  370. 

"Since  we  granted  the  motion  to 
strike  out  the  statement  of  facts,  the 
supreme  court,  in  Willis  &  Bros,  v. 
Smith,  90  Tex.  635,  40  S.  W.  401,  has 
held  that  the  courts  of  civil  appeals 
have  no  power  to  ascertain,  contrary 
to  what  is  shown  in  the  transcript, 
that    a    statement    of    facts    was    filed 
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after  the  time  permitted  by  law.  While 
we  shall  observe  that  ruling,  we  do 
not  agree  with  it."  Brown  v.  Durham 
(Civ.  App.),  41  S.  W.  369. 

Whefe  a  bill  of  exceptions  appears 
to  have  been  filed  while  the  court  was 
in  session,  and  within  the  tiine  re- 
quired by  statute,  it  will  not  be 
stricken  from  the  record,  though  there 
are  affidavits  that  it  was  in  fact  filed 
long  after  adjournment.  Keller  v. 
Kettner  (Civ.  App.),  67  S.  W.  907,  af- 
firmed in  95  Tex.  681,  no  op. 

Where  a  statement  of  facts,  although 
indorsed  as  filed  within  the  time  al- 
lowed, is  shown  by  the  certificate  of 
the  trial  judge  to  have  been  filed  after 
the  expiration  of  that  time,  it  will  be 
stricken  from  the  record.  Blount  v. 
Lewis   (Civ.  App.),  47  S.  W.  681. 

Court  of  civil  appeals  can  not  con- 
sider statement  of  facts  not  filed  within 
time  prescribed,  if  proper  diligence  is 
not  shown,  although  it  appears  from 
file-mark  that  statement  was  filed  in 
time.  Brown  v.  Durham  (Civ.  App.), 
41   S.  W.  369,  370. 

Where  the  indorsements  of  the 
clerk  of  the  trial  court  show  that  the 
statement  of  facts  was  filed  within  the 
time  required,  but  that  it  was  not  re- 
ceived by  him  until  after  the  expira- 
tion of  such  time,  the  reviewing  court 
will  consider  an  affidavit  of  appellant's 
attorney,  and  a  certificate  by  the  clerk 
attached  thereto  as  an  exhibit,  filed  in 
the  case,  for  the  purpose  of  determin- 
ing whether  such  statement  of  facts 
was  filed  in  time.  Hilburn  v.  Preston 
(Civ.  App.),   32  S.  W.  702. 

4.  Submission  to  Opposite  Party  or 
Attorney. 
Where  a  party  has  made  out  his 
statement  of  facts,  the  same  is  to  be 
presented  to  the  opposite  party  or  his 
attorney  for  inspection.  Rev.  Stat., 
art.  1379.  Kelso  v.  Townsend,  13  Tex. 
140;  Greer  &  Co.  v,  Featherston,  95 
Tex.  654,  69  S.  W.  69;  Mi.  Palmo  v. 
Slayden  &  Co.,  100  Tex.  13,  92  S.  W.  796, 
affirming    90    S.   W.    908;      Meyer     v. 


Mattes,  15  Tex.  Civ.  App.  11,  37  S.  W. 
963;  Stubbs  v,  Landa.  etc.,  Co.,  28  Tex. 
Civ.  App.  56,  66  S.  W.  213;  Graves  v. 
George  (Civ.  App.),  54  S.  W.  262;  Rice 
V.  Reese  (Civ.  App.),  110  S.  W.  502. 

5.    Approval  and  Signature. 

a.    When   Statement  Agreed  to. 

(1)    By  Parties  or  Counsel. 

In  GeneraL — If  the  parties  or  their 
attorneys  agree  as  to  the  facts  given 
in  evidence  they  must  sign  and  seal 
the  statement  of  facts.  Rev.  Stat.,  art. 
1378-1379.  Kelso  v.  Townsend,  13  Tex. 
140;  Renn  v.  Samos,  42  Tex.  104;  Barn- 
hart  V.  Clark,  59  Tex.  552;  Greer  &  Co. 
V.  Featherston,  95  Tex.  654,  69  S.  W. 
69;  Brown  z\  Masterson  (Civ.  App.), 
38  S.  W.  1027,  affirmed  in  93  Tex.  701. 
no  op.;  Texas,  etc.,  R.  Co.  r.  Flanary 
(Civ.  App.),  45  S.  W.  214;  Maury  r. 
Keller  (Civ.  App.),  53  S.  W.  59,  af- 
firmed in  93  Tex.  714,  no  op.;  Graves 
V,  George  (Civ.  App.),  54  S.  W.  262; 
Cupples,  etc..  Co.  z\  Hill  (Civ. 
App.),  59  S.  W.  318;  Sloan  v.  Schum- 
pert  (Civ.  App.),  81  S.  W.  1005. 

Statement  of  facts  not  agreed  to  or 
signed  by  all  the  parties  to  the  cause, 
nor  prepared  and  filed  by  trial  judge, 
is  insufficient.  Brown  v.  Masterson 
(Civ.  App.),  38  S.  W.  1027,  affirmed  in 
93  Tex.  701,  no  op. 

Statement  of  facts  must  appear  by 
agreement  of  parties  or  certificate  of 
the  judge.  Paper  signed  by  counsel 
of  one  party,  and  marked  "approved** 
and  signed  by  judge,  will  not  be 
treated  as  a  "statement  of  facts." 
Renn  v.  Samos,  42  Tex.  104;  Peet  r. 
Hereford  Bros.,  1  App.  Civ.  Cases,  § 
869. 

Under  Sayles'  Ann.  Civ.  Stat.  1897, 
art.  1379,  providing  that,  where  the 
parties  agree  upon  a  statement  of 
facts,  they  shall  sign  the  same  and 
submit  to  the  judge,  who  shall,  if  he 
find  it  to  be  correct,  approve  and 
sign  it,  an  alleged  agreed  statement  of 
facts  following  and  not  preceding  a 
signed  agreement  that  "the  above 
statement  of  facts  is  a  fair  and  corn- 
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plcte  statement  of  the  facts  introduced 
in  evidence,"  etc.,  is  not  a  compliance 
with  the  statute,  and  such  a  statement 
can  not  be  considered  on  appeal. 
Walker  v.  Allen,  42  Tex.  Civ.  App. 
630,  95 'S.   W.   585. 

A  paper  stating,  "The  following 
facts  were  admitted  in  evidence,"  and 
at  the  conclusion  of  which  appears  the 
indorsement,  "The  foregoing  state- 
ment of  facts  is  hereby  approved," 
signed  by  the  county  judge,  but  not 
signed  by  the  counsel  for  either  party, 
and  containing  no  certificate  that  the 
attorneys  failed  to  agree,  and  not  pur- 
porting to  contain  a  statement  of  all 
the  facts  proven  on  the  trial,  can  not 
be  received  as  a  statement  of  facts. 
Sloan  V.  Schumpert  (Civ.  App.),  81 
S.  W.  1005. 

The  approval  of  the  judge  without 
the  signature  of  counsel  would  be 
sufficient  only  when  there  was  a  dis- 
agreement on  their  part  clearly  ex- 
pressed or  necessarily  implied.  Barn- 
hart  V.  Clark,  59  Tex.  552. 

Effect  of  Statement  upon  Rights  of 
Pertong  Not  Agreeing  to  and  Sign- 
ing Same. — A  statement  approved  by 
the  trial  judge  as  one  agreed  to  by  the 
parties,  and  not  as  one  made  up  by 
him  on  disagreement,  will  not  be  con- 
sidered on  the  appeal  of  a  party  who 
did  not  sign  or  agree  to  it,  but  may  be 
stricken  out  as  to  him.  Willis  &  Bro. 
f.  Smith,  17  Tex.  Civ.  App.  543,  43  S. 
^V.  325,  affirmed  in  93  Tex.  698,  no  op. 

Where  a  statement  of  facts  made  up 
h'  the  plaintiff  and  defendant,  without 
reference  to  the  intervener,  who  prose- 
cutes a  writ  of  error,  is  not  signed  by 
the  intervener's  counsel,  it  will  not  af- 
fect the  rights  of  the  intervener,  what- 
ever errors  may  have  been  committed 
as  between  the  plaintiff  and  defendant. 
Blow  V.  De  La  Garza,  42*  Tex.  232. 

The  testimony  contained  in  a  state- 
ment of  facts  to  which  the  intervener 
was  not  a  party,  made  up  between  the 
other  parties  to  the  suit,  can  not  be 
considered  to  determine  whether  deeds 


constituting  the  intervener's  evidence 
of  title,  and  set  forth  as  exhibits  in  his 
petition  of  intervention,  were  used  in 
evidence.  Blow  v.  De  La  Garza,  42 
Tex.  232. 

A  statement  of  facts  was  not  signed 
by  the  counsel  for  the  intervener,  nor 
certified  to  by  the  judge  as  to  the  facts, 
so  far  as  the  evidence  on  the  trial  re- 
lated to  her.  Held,  on  writ  of  error, 
that  the  intervener  was  not  bound  by 
such  statement  of  facts.  Hudson  v. 
Morris,  55  Tex.  595. 

Where  a  judgment  is  based  on  an 
agreed  statement  of  facts  made  by  the 
parties,  which  is  not  signed  by  the 
guardian  ad  litem  of  a  minor  defend- 
ant, or  by  any  person  representing  the 
guardian  or  the  minor,  it  will  not  affect 
the  rights  of  the  minor.  Cupples,  etc.. 
Co.  r.  Hill,  59  S.  W.  318. 

Presumption  Where  Statement  Cer- 
tified Though  Signed  Only  by  Coun- 
sel for  One  Party. — A  statement  of 
facts  certified  to  by  the  judge  as  an 
agreed  statement,  though  signed  by 
counsel  for  one  party  only,  will  be 
presumed  on  appeal  to  have  been 
properly  certified.  Schneider  v,  Ste- 
phens, 60  Tex.  419. 

*^n  the  beginning  the  paper  pur- 
ports to  be  a  statement  of  facts,  and  it 
concludes.  *We  agree  that  the  above 
is  a  correct  statement  of  the  facts 
given  in  evidence  on  the  trial  of  this 
case,'  and  is  signed  by  counsel  for  one 
of  the  parties,  and  is  indorsed  'ap- 
proved' and  signed  by  the  judge  who 
tried  the  case.  Held,  that  the  paper 
was  sufficiently  authenticated  to  re- 
quire it  to  be  considered  as  a  state- 
ment of  facts.  This  paper  differed 
from  the  one  held  insufficient  in  Renn 
V.  Samos,  42  Tex.  104.  There,  there  was 
nothing  in  the  beginning  or  conclusion 
of  the  paper  to  indicate  that  it  was 
intended  as  a  statement  of  facts.  A 
case  more  in  point  is  McManus  r. 
Wallis,  52  Tex.  534,  where  a  statement 
of  facts  authenticated  as  the  one  found 
in    this    record    was     held     sufficient." 
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Dwyer  v,  Testard,  1  App.  Civ.  Cases, 
§§  1228,  1229. 

EfiFect  Where  Attorney  for  Several 
Parties  Signs  Only  as  Attorney  for 
One. — ^A  statement  of  facts  on  appeal 
signed  by  an  attorney  for  several  of 
the  parties  to  the  cause,  but  signed 
only  as  attorney  for  one,  is  binding  on 
all.  McMillan  v.  Hendricks  (Civ. 
App.),  46  S.  W.  859. 

(2)    By  Trial  Judge, 
(a)  Necessity  for  Approval  and  Signa- 
ture. 

In  General. — Where  the  parties  or 
their  attorneys  have  agreed  to  the 
facts  given  in  evidence,  and  have 
signed  and  sealed  the  statement,  they 
must  submit  the  same  to  the  judge  for 
his  approval  and  signature.  Rev.  Stat., 
art.  1379.  Kelso  v.  Townsend,  13  Tex. 
140;  Greer  &  Co.  v.  Featherston,  95 
Tex.  654,  69  S.  W.  69;  Texas,  etc.,  R. 
Co.  V.  Flanary  (Civ.  App.),  45  S.  W. 
214;  Graves  v.  George  (Civ.  App.),  54 
S.  W.  262. 

It  has  been  repeatedly  Ijeld  that  the 
approval  and  signature  of  the  trial  judge 
is  essential  to  the  validity  of  a  state- 
ment of  facts  although  the  same  has 
been  agreed  to  by  the  parties.  Shel- 
don V.  Boyce,  20  Tex.  828;  Smith  v. 
Tucker,  25  Tex.  594;  Witten  v.  Poin- 
dexter,  25  Tex.  Supp.  378;  Wampler  v. 
Walker,  28  Tex.  598;  Roundtree  v.  Gal- 
veston, 42  Tex.  612;  Keef  v.  State,  44 
Tex.  582;  Frost  v.  Frost,  45  Tex.  324; 
Johnson  v.  Blount,  48  Tex.  38;  Farley 
V.  Deslonde,  58  Tex.  588;  Caswell  v. 
Greer,  4  Tex.  Civ.  App.  659,  23  S.  W. 
331,  1002;  Victoria  v.  Jessel,  7  Tex. 
Civ.  App.  520,  27  S.  W.  159;  Watkins  v. 
Hale,  37  Tex.  Civ.  App.  243,  84  S.  W. 
386,  affirmed  in  101  Tex.  665,  no  op.; 
Gray  v.  Frontroy,  40  Tex.  Civ.  App. 
302,  89  S.  W.  1090;  Gulf,  etc.,  R.  Co.  v. 
Loony,  42  Tex.  Civ.  App.  234,  95  S.  W. 
691;  Smith  v.  Pecos  Valley,  etc.,  R.  Co. 
43  Tex.  Civ.  App.  204,  95  S.  W.  11,  af- 
firmed in  101  Tex.  659,  no  op.;  Mayo 
V.  Goldman,  44  Tex.  Civ.  App.  80,  97  | 
S.  W.  1061;  Motl  V.  Stephens,  49  Tex.  | 


Civ.  App.  8,  108  S.  W.  1018;  Texas, 
etc.,  R.  Co:  V.  Cole  (Sup.),  1  S.  W.  631; 
Ficklin  z\  Strickland  (Sup.).  13  S.  W. 
272;  Western  Union  Tel.  Co.  v.  Wal- 
ker (Civ.  App.),  26  S.  W.  858  (see  86 
Tex.  72) ;  Gulf,  etc.,  R.  Co.  v.'  Calvert. 
11  Tex.  Civ.  App.  30,  31  S.  W.  679;  Nix 
V.  Pope  (Civ.  App.),  37  S.  W.  617: 
Pace  V.  Pace  (Civ.  App.),  45  S.  W.  203; 
Western  Tel.  Union  Co.  vl  Trice  (Civ. 
.App.),  48  S.  W.  770;  Missouri,  etc.,  R. 
Co.  t'.  Cock  (Civ.  App.),  51  S.  W.  354; 
Maury  v.  Keller  (Civ.  App.),  53^  S.  W. 
59,  affirmed  in  93  Tex.  714,  no  op.; 
Graves  7\  George  (Civ.  App.),  54  S.  W. 
262;  Galveston,  etc.,  R.  Co.  v.  Perkins 
(Civ.  App.),  73  S.  W.  1067,  affirmed  in 
97  Tex.  633,  no  op;  Galveston,  etc.,  R. 
Co.  V.  Keen  (Civ.  App.),  73  S.  W.  1074, 
affirmed  in  97  Tex.  633,  no  op.;  Ken- 
nedy V.  Birch  (Civ.  App.),  74  S.  W. 
593;  Watson  v.  Birdwell  (Civ.  App),  98 
S.  W.  407;  Rice  v.  Reese  (Civ.  App.), 
110  S.  W.  502;  Henry  v.  Shain,  1  App. 
Civ.  Cases,  §  1074;  Gibson  v.  School- 
craft, 1  App.  Civ.  Cases,  §  49. 

Where  the  statement  of  facts  has 
not  the  approval  of  the  presiding 
judge,  as  the  statute  requires,  the  su- 
preme court  will  not  revise  the  charge 
given  by  the  judge,  or  other  questions 
raised  upon  the  record  with  which  the 
facts  would  be  connected,  or  material 
to  be  considered.  Smith  v.  Tucker,  25 
Tex.  594. 

A  statement  of  facts  can  only  be  con- 
sidered by  the  supreme  court  when 
approved  by  the  trial  judge  as  a  correct 
statement  of  the  facts  as  produced  in 
evidence.  Texas  &  P.  R.  R.  v.  Cole 
(Sup.),  1  S.  W.  631.  632. 

A  statement  of  facts,  agreed  to  and 
signed  by  the  attorneys  of  both  parties, 
and  presented  to  the  judge  at  the  term, 
but  not  indorsed  "Approved,''  will  not 
be  considered  on  appeal,  though  certi- 
fied by  the  judge  after  adjournment  to 
be  genuine.    Keef  v.  State,  44  Tex.  582. 

Under  Sayles'  Civ.  Stat.  1897.  art. 
1379,  authorizing  agreed  statement  of 
facts  on  appeal,  signed  by  the  parties 
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and  approved  by  the  judge,  a  state- 
ment not  so  approved,  nor  embodied, 
in  the  judgement,  can  not  be  consid- 
ered, though  signed  by  the  parties.  A 
statement  so  signed  is  not  an  "agreed 
case,"  within  Sayles'  Civ.  Stat.  1897, 
art.  1414,  authorizing  the  parties  to 
substitute  an  agreed  case  for  the  pro- 
ceedings, if  signed  by  the  judge. 
Graves  v.  George  (Civ.  App.),  54  S.  W. 
262. 

The  judgment  below  will  be  af- 
firmed where  the  only  proposition 
I'rjjed  by  appellants  is  one  which  can 
not  be  considered  in  the  absence  of  a 
statement  of  facts,  and  the  statement 
in  the  record  does  not  appear  to  have 
been  approved  or  ordered  filed  by  the 
trial  judge.  Kennedy  v.  Birch  (Civ. 
App.),  74  S.  W.  593. 

Where  the  statement  of  facts  is  not 
siened  by  the  presiding  judge,  the  suf- 
ficiency of  the  evidence  to  sustain  the 
judgment  will  not  be  reviewed.  Vic- 
toria r.  Jcssel,  7  Tex.  Civ.  App.  520,  27 
S.  W.  159. 

Where  the  alleged  error  rested  upon 
tos  said  to  be  proven,  and  it  did  not 
appear  that  the  statement  of  facts  was 
submitted  to  the  judge  for  his  "ap- 
proval and  signature,"  and  that  he 
signed  it,  the  judgment  was  affirmed. 
Pas.  Dig,,  art.  1490,  note  582.  Witten 
:••  Poindexter.  25  Tex.  Supp.  378. 

Where  statement  of  facts  was 
stricken  out  because  improperly  au- 
thenticated, appellant  can  not  reverse 
the  judgment  on  ground  that  he  has 
been  deprived  of  statement  of  facts 
^^^ithout  fault  on  his  part.  G.,  C.  &  S. 
F.  R.  Co.  r.  Bell,  4  App.  Civ.  Cases, 
?  '19.  16  S.  W.  908. 

Requirement  May  Not  Be  Waived  by 
Pirtict,— The  requirement  as  to  ap- 
proval being  statutory  can  not  be 
waived  by  the  parties.  Johnson  v. 
Blount,  48  Tex.  38;  Watkins  v.  Hale,  37 
Tex.  Civ.  App.  243;  84  S.  W.  386,  af- 
firmed in  101  Tex.  665,  no  op.;  Gray 
^.  Frontroy,  40  Tex.  Civ.  App.  302,  89 
S.  W.  1090;  Galveston,  etc.,  R.  Co.  v. 
7  Tex— 14 


Keen  (Civ.  App.),  73  S.  W.  1074,  af- 
firmed in  97  Tex.  633,  no  op. 

A  stipulation  of  counsel  that  the 
statement  of  facts  should  be  filed  and 
should  be  considered  without  the  ap- 
proval of  the  trial  judge,  will  not  dis- 
pense with  the  necessity  of  such  ap- 
proval.   Johnson  v.  Blount,  48  Tex.  38. 

In  the*  record  of  a  cause  pending  on 
error,  and  attached  to  what  purported 
to  be  a  statement  of  facts,  was  the  fol- 
lowing agreement,  signed  by  the  coun- 
sel for  plaintiif  and  defendant,  viz.:  "It 
is  hereby  agreed  that  this  statement 
of  facts  in  this  case  may  be  filed  as  a 
part  of  the  record  in  this  case,  and  may 
be  so  treated  and  considered  by  the 
supreme  court,  without  the  approval  of 
the  presiding  judge  who  tried  the 
cause:"  Held — That  such  an  agree- 
ment can  not  supersede  the  necessity 
of  the  approval  of  the  presiding  judge, 
so  as  to  entitle  the  agreed  statement 
to  be  regarded  and  treated  as  would  a 
statement  of  facts,  made  out  and  certi- 
fied to  in  accordance  with  the  statute. 
(Paschal's  Dig.,  1490.)  Johnson  v, 
Blount,  48  Tex.  38. 

On  appeal  from  a  recommitment  on 
habeas  corpus  (in  a  criminal  case,  at 
least),  the  supreme  court  will  not  rec- 
ognize a  statement  of  facts  which  is 
not  approved  by  the  judge  who  heard 
the  application,  or  authenticated  in  the 
mode  prescribed  by  the  statute  where 
the  judge  refuses  to  sign  a  bill  of  ex- 
ceptions, although  such  approval  be 
waived  by  the  attorneys  of  both  par- 
ties, by  agreement  filed  in  the  supreme 
court.  Sheldon  v.  Boyce,  50  Tex. 
858. 

Insufficient  Approval. — The  instru- 
ment signed  by  the  trial  judge,  recit- 
ing, "This  statement  of  facts,  filed  as 
of  *  *  *  in  accordance  with  an 
agreement  of  the  counsel  *  *  *  at 
the  time  the  above  statement  was 
agreed  to  by  them,"  is  not  an  approval 
of  the  statement  of  facts.  Watkins  v. 
Hale,  37  Tex.  Civ.  App.  243,  84  S.  W. 
386,  affirmed  in  101  Tex.  665,  no  op. 
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Omission  Must  Be  Assigned  as  Er- 
ror.— Failure  of  district  judge  to  sign 
statement  of  facts  will  not  be  consid- 
ered unless  assigned  as  error.  Reagan 
V.  Copeland,  78  Tex.  551,  14  S.  W.  1031. 

Failure  of  county  judge  to  sign 
statement  of  facts  does  not  affect  court 
of  civil  appeals'  jurisdiction,  and,  hence, 
is  not  matter  to  be  examined  by  that 
court  unless  shown  by  record.  Ennis, 
etc.,  Co.  V,  Wathen,  93  Tex.  622,  625, 
57  S.  W.  946. 

The  omission  of  the  trial  judge  to 
approve  and  file  a  statement  of  facts 
can  not  be  considered  on  appeal  when 
it  is  not  assigned  as  error,  and  the  ob- 
jection is  only  raised  by  a  written  mo- 
tion for  reversal  of  the  judgment.  En- 
nis. Mercantile  Co.  v.  Wathen 
(Civ.  App.),  58  S.  W.  971. 

(b)  Time. 

"The  statute  requiring  the  trial 
judge's  approval  of  the  statement  of 
facts  contemplates  that  the  approval 
shall  be  made  before  the  statements  of 
facts  is  filed,  and,  if  the  approval  it- 
self can  not  be  waived,  we  doubt  if 
the  time  of  approval  can  be  extended 
by  agreement  of  the  parties."  Watkins 
V.  Hale,  37  Tex.  Civ.  App.  *  243,  84 
S.  W.  386,  affirmed  in  101  Tex.  665, 
no  op. 

Generally  as  to  time  of  approval  and 
signing,  see  ante,  "Time  for  Prepara- 
tion, Settlement  and  Filing,"  III,  D,  3. 

(c)  Power  of  Judge  to  Make  Correc- 
tions before  Approving  Statement. 

Where  the  statement  of  facts  has  not 
been  approved  by  the  judge,  if  he  was 
satisfied  that  any  part  of  the  evidence 
had  been  omitted,  it  was  proper  to 
make  the  correction,  and  incorporate 
into  the  statement  the  omitted  testi- 
mony.   King  V,  Russell,  40  Tex.  124. 

The  approval  of  the  trial  judge  is 
necessary  to  constitute  a  statement  of 
facts,  and  the  judge  is  not  bound  by 
what  the  parties  have  agreed  to,  but 
may  make  such  corrections  as  he 
deems  proper  before  approving  the 
statement,  and  the  case  on  appeal  must 


be  disposed  of  on  the  statement  as  cor- 
rected and  approved  by  the  judge,  es- 
pecially where  the  right  of  the  trial 
court  to  correct  the  statement  and  the 
justification  of  the  corrections  made 
are  not  denied.  Motl  v,  Stephens,  49 
Tex.   Civ.  App.  8,  108  S.  W.   1018. 

(d)  Remedy  Where  Judge  Refuses  Ap- 
proval. 

Where  the  trial  judge  neglects  to 
approve  a  statement  of  facts  for  ap- 
peal, appellant  should  apply  to  the  su- 
preme court  for  a  writ  of  mandamus, 
and,  if  he  fails  to  do  so,  the  case  will 
not  be  reversed  for  want  of  the  state- 
ment, though  the  judge  was  often  re- 
quested by  appellant  to  approve  a  state- 
ment, and  promised  to  do  so.  Os- 
borne V,  Prather,  83  Tex.  208,  18  S.  W. 
613. 

"We  suggest  that  in  any  case  of  the 
refusal  of  the  district  judge  to  approve 
a  statement  of  facts  the  proper  prac- 
tice for  the  aggrieved  party  is  to  apply 
to  this  court  without  delay  for  the  writ 
of  mandamus.*'  Reagan  v.  Copeland, 
78  Tex.  551,  14  S.  W.  1031. 

Where,  on  appeal  the  statement  of 
facts  has  not  been  approved  by  the 
trial  court,  certiorari  will  not  lie  to 
have  the  statement  signed  or  approved 
nunc  pro  tunc.  Galveston,  etc.,  R.  Co. 
V.  Perkins  (Civ.  App.),  73  S.  W.  106T, 
affirmed  in  97  Tex.  633,  no  op. 

(e)  Remedy  Where  Judge  Misled  into 
Signing  Statement. 

Where  the  trial  judge  was  misled  by 
the  misrepresentations  of  appellant's 
attorney  into  signing  a  statement  of 
facts  not  agreed  to  by  the  parties,  nor 
made  out  by  the  judge,  and  which  did 
not  give  a  true  statement  of  the  .facts 
adduced  at  the  trial,  it  was  proper  for 
the  trial  court  to  strike  out  such  state- 
ment upon  motion  with  due  notice 
thereof  to  appellant.  Corralitos  Co.  r. 
Mackay,  31  Tex.  Civ.  App.  316,  72  S. 
W.  624,  affirmed  in  97  Tex.  630,  no  op. 

The  statement  of  the  judge,  made 
out  and  filed  after  the  adjournment  of 
the  term,  and  improperly  copied   into 
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the  transcript,  in  reference  to  whether 
or  not  a  statement  of  facts  was  prop- 
erly certified  or  approved  by  him,  will 
not  be  considered  on  appeal,  in  the  ab- 
sence of  a  motion  to  strike  out  and 
suppress  the  statement  on  account  of 
deceit  practiced  by  one  of  the  parties, 
or  their  counsel.  Schneider  z\  Steph- 
ens. 60  Tex.  419. 

The  statement  of  the  presiding 
judge,  filed  subsequent  to  the  adjourn- 
ment of  the  term  at  which  the  case 
was  tried,  will  not  be  considered  in 
reference  to  whether  or  not  the  state- 
ment of  facts  was  properly  certified 
or  approved  by  him.  Upon  a  motion 
to  strike  out  and  suppress  a  statement, 
on  the  ground  that  the  judge  had  been 
induced  to  approve  or  certify  the  same 
on  account  of  deceit  practiced  by  one 
of  the  parties  or  their  counsel,  sup- 
ported by  proper  affidavits,  the  ques- 
tion might  be  entertained.  But  this 
court  will  not  entertain  that  question 
upon  the  statement  of  the  judge  made 
and  filed  subsequent  to  the  adjourn- 
ment of  the  term.  The  statement  of 
the  judge  was  improperly  copied  into 
the  transcript.**  Schneider  v.  Stephens, 
60  Tex.  419. 

b.  Of  Statement  Prepared  by  Judge. 
(1)  Necessity  for  Authentication. 

Where  the  statement  is  made  out  by 
the  judge  in  case  of  disagreement  of 
counsel,  such  statement  is  to  be  signed 
and  sealed  by  him.  Rev.  Stat.,  art. 
1379.  Kelso  z'.  Townsend,  13  Tex.  140; 
Meyer  v.  Mattes,  15  Tex.  Civ.  App.  11, 
37  S.  W.  963;  and  see  cases  cited  ante, 
"Preparation  by  Judge,"  III,  D,  2. 
(t)  Form  and  Sufficiency  of  Certifi- 
cite. 

Showing  as  to  Disagreement  of  Par- 
ties.—The  certificate  to  a  statement  of 
facts  made  by  the  judge  before  whom 
the  cause  was  tried,  should,  when  the 
statement  of  facts  has  been  prepared 
by  the  judge,  show  upon  its  face  that 
the  attorneys  had  failed  to  agree.  The 
presumption  is,  however,  that  the  at- 
torneys had  failed  to  agree,  when  the 


statement  of  facts  is  made  by  the  judge. 
McManus  v,  Wallis,  52  Tex.  534; 
Darcy  v.  Turner,  46  Tex.  30.  See  ante, 
"Presumption  as  to  Disagreement 
Where  Statement  Prepared  by  Judge," 
III,  D,  2,  b. 

Showing  That  Statement  Contains 
all  Evidence  Adduced  on  Trial. — A 
certificate  to  a  statement  of  facts  pre- 
pared by  the  judge  is  insufficient  which 
does  not  purport  that  it  certainly  con- 
tains all  the  evidence  adduced  in  the 
case,  but  only  that  it  is  all  that  the 
judge  can  recollect  "after  the  lapse  of 
so  long  a  period  of  time."  Teas  v, 
McDonald,  13  Tex.  349. 

When  the  statement  of  facts  is  only 
certified  to  by  the  judge,  as  contain- 
ing "all  the  evidence  material  in  the 
case,"  the  statutory  meaning  of  the 
certificate  is  not  thereby  changed  by 
such  qualifying  words,  Darcy  v.  Tur- 
ner, 46  Tex.  30. 

In  making  up  a  statement  of  facts, 
unimportant  and  irrelevant  matters 
stated  by  ignorant  witnesses,  having  no 
influence  on  the  decision  of  the  cause, 
should  be  omitted.  And  where  the 
parties  fail  to  agree,  it  is  sufficient  for 
the  judge  to  certify  "all  the  material 
tacts  proved;"  but  in  case  of  a  differ- 
ence of  opinion  between  the  judge  and 
either  of  the  parties,  as  to  whether  cer- 
tain evidence  was  material  or  not,  he 
would  doubtless,  on  motion  or  sugges- 
tion, insert  it,  although  deemed  by 
him  to  be  immaterial.  Wright  v. 
Wright,  6  Tex.  3. 

c.    EflFcct  of  Alteration  after  Certifica- 
tion by  Judge. 

A  statement  of  facts  which  is 
changed  without  authority  by  appel- 
lant, after  being  signed  by  the  judge, 
should  at  least  be  stricken  from  the 
record.  Newman  r.  Dodson,  61  Tex.  91. 

It  was  error  for  the  court  of  civil 
appeals  to  strike  out  the  statement  of 
facts  from  a  transcript  duly  certified, 
on  determining,  after  hearing  affidavits, 
that  it  had  been  changed  by  appel- 
lants* counsel  inserting  matter  therein 
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after  it  was  certified  by  the  judge  pre- 
siding in  the  trial  court,  and  to  proceed 
to  determine  the  case  as  though  no 
statement  were  in  the  record.  Such 
court  might  delay  proceedings  till  ap- 
pellee could,  by  appropriate  proceed- 
ings, have  the  court  below  determine 
the  question  and  make  its  record  speak 
the  truth,  and  thereupon  issue  a  certio- 
rari to  bring  up  the  corrected  record. 
Boggess  V.  Harris,  90  Tex.  476,  39  S. 
W.   565. 

d.  BfiPect  of  Mutilations  and  Interlin- 
eations in  Statement  Prepared  by 
Judge. 

Where  a  statement  containing  the 
facts  proved  at  the  trial  was  prepared 
by  the  trial  judge,  it  will  not  be  stricken 
because  mutilated  and  interlined  in 
violation  of  district  court  rule  90;  the 
erasures  and  interlineations  not  being 
shown  to  have  been  made  after  the 
approval  of  the  statement,  and  not  be- 
ing chargeable  to  appellants.  Young 
V.  Moore  (Civ.  App.),  110  S.  W.  548. 

6.  Seal. 

The  want  of  a  seal  is  not  sufficient 
to  invalidate  a  statement  of  facts  on 
an  appeal,  though  such  seal  is  required 
by  statute.  Lacey  v.  Ashe,  21  Tex. 
394. 

7.  Filing. 

Necessity. — The  statement  of  facts, 
when  made  out,  approved  and  au- 
thenticated, is  to  be  filed  with  the 
clerk.  Rev.  Stat.,  arts.  1379-1380. 
Kelso  V.  Townsend,  13  Tex.  140;  Har- 
lan V.  Haynie,  9  Tex.  459;  Greer  & 
Co.  r.  Featherston,  95  Tex.  654,  69  S. 
W.  69;  Texas,  etc.,  R.  Co.  v,  Flanary 
(Civ.  App.),  45  S.  W.  214;  Graves  i'. 
George  (Civ.  App.),  54  S.  W.  262; 
Mayo  V.  Goldman,  44  Tex.  Civ.  App. 
80.  97  S.  W.  1061;  Rice  v.  Reese  (Civ. 
App.),  110  S.  W.  502. 

As  to  duty  of  the  judge  to  file  the 
statement  prepared  by  him  where  the 
parties  disagree,  see  ante,  'Tower  and 
Duty  to  Prepare  and  File,"'  III, 
D.   2,   a. 


Time. — See  ante,  "Time  for  Prepa- 
ration, Settlement  and  Filing,"  III,  D,  3. 

A  statement  of  facts  bearing  un- 
dated approval  of  trial  judge  but  not 
marked  "filed"  by  the  clerk  is  insuffi- 
cient and  should  be  disregarded  on  ap- 
peal. Folts  V.  Ferguson  (Civ.  App.), 
24  S.  W.  657,  affirmed  in  93  Tex.  66 
no  op. 

Gen.  Laws  1905,  p.  219,  c.  112,  pro- 
vides that  when  a  transcript  of  the  evi- 
dence, etc.,  is  made,  the  court  shall 
approve  the  same  as  correct;  but  be- 
fore such  approval  it  shall  be  submitted 
to  the  interested  parties  for  objections, 
and  after  it  is  then  approved  and 
signed  by  the  judge  it  shall  be  a  part 
of  the  record.  The  only  statement  of 
facts  on  appeal  was  signed  by  the  of- 
ficial stenographer  and  certified  to  be 
a  correct  transcript  of  the  evidence  in 
the  cause,  but  did  not  appear  to  have 
been  submitted  to  the  parties,  nor  to 
have  been  approved  by  the  trial  court 
or  filed  therein.  Held,  that  the  docu- 
ment could  not  be  treated  as  a  state- 
ment of  facts  proven  within  the  statute, 
and,  there  being  no  statement  of  facts, 
judgment  below  would  be  affirmed. 
Rice  z\  Reese  (Civ.  App.),  110  S.  W. 
502. 

E.  STATEMENT  AS  PART  OF  REC- 
ORD. 

1.  In  General. 

Where  the  statement  of  facts  has 
been  prepared,  approved,  authenticated 
and  filed  as  prescribed  by  statute,  it 
constitutes  a  part  of  the  record.  Rev. 
Stat.,  arts.  1378-1380.  Kelso  v.  Town- 
send,  13  Tex.  140;  Rice  v.  Reese  (Civ, 
App.),  110  S.  W.  502;  ^)ieyer  v.  Mattes. 
15  Tex.  Civ.  App.  11,  37  S.  W.  963; 
Mayo  z\  Goldman,  44  Tex.  Civ.  App. 
80,  97  S.  W.  1061;  Graves  v.  George 
(Civ.  App.),  54  S.   W.  262. 

A  bill  of  exceptions  and  statement 
of  facts  are  alike  intended  to  be  incor- 
porated into  and  become  parts  of  the 
record  of  the  case.  Roundtree  v.  Gal- 
veston, 42  Tex.  612. 
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Procedure  Where  Statement  Not 
Transmitted  to  Appellate  Court  with 
Transcript. — "It  has  been  satisfactorily 
shown  to  this  court  that  a  statement  of 
facts  was  duly  prepared  by  the  court 
stenographer,  agreed  to  by  the  par- 
ties, approved  by  the  trial  court,  and 
within  the  time  allowed  by  law  filed 
with  the  clerk  of  the  court  below.  The 
failure  to  transmit  it  with  the  trans- 
cript to  the  appellate  court  has  been 
shown  to  have  been  the  result,  not  of 
negligence  on  appellants'  part,  but  of 
a  mistake  whereby  a  copy,  instead  of 
the  original  statement,  was  'sent  with 
the  transcript  on  appeal.  That  the  ap- 
peal may  be  disposed  of  on  its  merits, 
the  motion  for  a  rehearing  has  been 
granted,  and  the  statement  of  facts 
tendered  for  the  purpose  has  been  or- 
dered filed.  Gonzales  v.  Galveston, 
etc.,  R.  Co.  (Civ.  App.),  107  S.  W.  896; 
Harris  r.  Hopson,  5  Tex.  529,  534; 
Western  Union  Tel.  Co.  v.  O'Keefe,  87 
Tex.  423.  28  S.  W.  945;  Wichita  Valley 
Co.  V.  Peery.  87  Tex.  597,  30  S.  W. 
435;  Gulf,  etc..  R.  Co.  v.  Cannon,  88 
Tex.  312,  31  S.  W.  498;  Gilbough  v. 
State  Building  Co.,  91  Tex.  621,  624, 
«  S.  VV.  385.*'  Rice  v.  Reese  (Civ. 
App.),  no  S.  W.  502. 
^  Conclusiveness. 

^  Estoppel  of  Appellant  to  Show  Er- 
ror. 
The  statement  of  facts  showed  that 
the  action    had    been    begun    "May    3, 
^890,*'  and   that  a  certain  deed   in  de- 
fendant's chain  of  title  had  been  filed 
in  the  cause   "August  5,   1889."  which 
date  was  confirmed   by  the   file   mark 
on  the  deed  itself.     Held,  that  appel- 
/ant,  having    brought    up    the    record, 
could    not    claim    that    the    statement 
therein    was    erroneous.      Pearson    r. 
Thv\s  (Civ.  App.),  37  S.  W.  602. 

b.  Inadmissibility  of  Affidavits  on  Ap- 
peal to  Sustain  or  Discredit  State- 
ment. 
See,    generally,    the    title    APPEAL 
AND  ERROR,  vol.  1.  p.  313. 
Affidavits    of    the    attorneys    in    the 


case  and  the  trial  judge  can  not  be 
considered  in  aid  and  explanation  of 
the  requisite  approval  of  a  statement 
of  facts, — such  matters  not  having  re- 
lation to  the  jurisdiction  of  the  ap- 
pellate court.  Rev.  Stat.,  art.  998. 
Bath  V.  Houston,  etc.,  R.  Co.,  34  Tex. 
Civ.   App.  234,  78   S.   W.  993. 

An  affidavit  filed  in  the  supreme 
court,  having  for  its  object  to  discredit 
a  statement  of  facts  made  out  and 
signed  by  the  judge  who  tried  the  case 
below,  can  not  be  regarded.  .Mbright 
V.  Corley,  40  Tex.  105. 

"The  affidavit  of  Thomas  J.  Cal- 
houn, attached  to  the  brief  of  appel- 
lant's counsel,  in  which  an  effort  is 
made  to  discredit  the  statement  of 
facts  made  out  and  signed  by  the 
special  judge  who  tried  the  case,  is 
entitled  to  but  slight  consideration;, 
considering  what  it  sets  forth,  it 
amounts  to  little.  So  far  as  it  is  in- 
tended to  discredit  the  testimony  of 
defendant  Corley.  the  statements  are 
not  inconsistent  with  his  evidence  on 
the  trial.  The  letter,  so  far  as  it  is 
intended  to  contradict  the  statement 
of  facts,  is  simply  an  attempt,  by  an 
ex  parte  affidavit  of  a  volunteer  wit- 
ness, to  discredit  the  official  statement 
of  one  alone  authorized  to  certify  to 
'a  statement  of  facts.'  As  such  we 
can  not  consider  it  of  any  weight." 
Albright  v.  Corley.  40  Tex.  105. 

3.  Striking  from  Record. 

Grounds. — As  to  striking  out  a 
statement  of  facts  for  noncompliance 
with  the  statutes  and  rules  as  to  man- 
ner of  setting  out  evidence,  see  ante. 
"Necessity  for  Compliance  with  Stat- 
utes and  Rules  of  Court,"  HI,  C,  2.  b. 

As  to  striking  out  statement  where 
not  made  or  filed  in  time,  see  ante, 
"Effect  of  Noncompliance  with  Pro- 
visions as  to  Time,"  HI,  D,  3,  c. 

As  to  alteration  after  certificate  as 
ground  to  strike,  see  ante.  "Effect  of 
Alteration  after  Certification  by  Judge,'* 
III.   D,   5,   c. 
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Appellee  Not  Estopped  by  Agree- 
ment to  Statement. — Appellee  is  not 
estopped  from  moving  to  strike  out  a 
statement  of  facts,  which  shows 
a  violation  of  the  rule  requiring  its 
condensation,  because  he  agreed  to 
the  statement,  as  the  rule  was  made 
for  the  benefit  of  appellate  courts. 
Caswell  V.  Hopson  (Civ.  App.),  43  S. 
W.  547. 

Time  of  Motion  to  Strike. — A  motion 
to  strike  out  statement  of  facts  be- 
cause not  in  accordance  with  the  rules, 
is  not  waived  because  filed  too  late, 
since  it  is  the  duty  of  the  appellate 
court  to  enforce  the  rules  without 
motion.  Heidenheimer  v.  Tannen- 
baum,  23  Tex.  Civ.  App.  567,  568,  56  S. 
W.  776,  affirmed  in  94  Tex.  700,  no  op. 

The  fact  that  appellee  failed  to  file 
his  motion  to  strike  a  statement  of 
facts  within  48  hours  before  10  o'clock 
on  the  day  set  for  the  hearing  of  the 
appeal,  as  required  by  the  court  of 
civil  appeals  (rule  8,  31  S.  W.  vi),  did 
not  constitute  such  a  waiver  of  ap- 
pellee's right  as  to  preclude  the  court 
from  disregarding  such  statement, 
which  the  court  had  power  to  do  of 
its  own  motion.  Heidenheimer  v.  Tan- 
nenbaum,  56  S.  W.  776,  23  Tex.  Civ. 
App.   567. 

Under  court  of  appeals  rule  8  (94 
Tex.  656,  67  S.  W.  xiv),  providing  that 
all  motions  relating  to  informalities 
in  the  manner  of  bringing  a  case  into 
court  shall  be  filed  and  entered  by  the 
clerk  on  the  motion  docket  at  least  48 
hours  before  10  o'clock  a.  m.  of  the 
day  on  which  the  case  is  set  for  hear- 
ing, otherwise  the  objection  shall  be 
deemed  waived,  if  it  can  be  waived  by 
the  party,  etc.,  a  motion  to  strike  ap- 
pellant's statement  of  facts,  not  filed 
until  the  day  before  the  submission  of 
the  cause,  was  too  late.  Brown  v. 
Orange  County,  48  Tex.  Civ.  App.  470, 
107  S.  W.  607,  affirmed,  no  op. 

On  appeal  a  motion  to  strike  out 
the  statement  of  facts  on  the  ground 
that  it  was  not  filed  during  the  term 


at  which  the  cause  was  tried  will  be 
denied,  inasmuch  as  it  is  for  the  dis- 
trict court,  and  not  an  appellate  tri- 
bunal, to  correct  the  records  of  the 
district  court.  Wilson  v.  Tyler  Cof- 
fin Co.  (Civ.  App.),  79  S.  W.327. 

Effect  of  Erroneously  Striking  Out 
Statement. — Where  court  of  civil  ap- 
peals erroneously  struck  out  statement 
of  facts,  cause  will  be  remanded  for 
consideration  of  such  statement.  Ori- 
ental, etc.,  Co.  V.  Barclay,  93  Tex.  425. 
430,  55  S.  W.  1111. 

?.  CONSTRUCTION  OF  STATE- 
MENT. 

Construction  in  Connection  with 
Bill  of  Exceptions. — See  ante,  "Con- 
struction of  Bill,"  II,  F. 

Rule  Where  Bill  and  Statement  Con- 
flict—See the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  690. 

Rule  Where  Statement  Contains 
Statements  at  Variance  with  Formal 
Entries  of  Record. — It  seems  that  if 
the  statement  of  facts  should  contain 
statements  at  variance  with  formal  en- 
tries of  record,  the  latter  would  be  re- 
garded, on  appeal,  as  the  true  expo- 
nents of  the  action  of  the  court  below. 
Parr  v,  Johnston,  15  Tex.  294. 

"It  may  be  said  that  matters  may 
frequently  be  inadvertently  omitted  or 
inserted  in  the  statement  of  facts  which 
may  evade  the  scrutiny  of  the  counsel 
and  of  the  judge.  This  is  doubtless 
true,  but  such  insertions  or  omissions 
are  doubtless  of  frequent  occurrence 
in  the  entry  of  judgments.  Where  the 
record  presents  contradictions  or 
seeming  repugnancies,  they  must  be 
reconciled,  if  possible,  and  the  posi- 
tive agreed  statement  of  a  fact  must 
be  regarded  as  authentic  evidence  of 
its  existence,  when  not  rebutted  by  an 
entry  in  the  proceedings  to  the  con- 
trary."    Parr  v.  Johnston,  15  Tex.  294. 

G.  AMENDMENT  OR  CORREC- 
TION  OF  STATEMENT. 

A  statement  of  facts  certified  to  by 
the   trial  judge   is   not  the   subject  of 
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amendment  in  the  appellate  court. 
Atascosa  County  v.  Alderman  (Civ. 
App.),  91  S.  W.  846  (see  101  Tex.  628, 
no  op.).  , 

Under  Rev.  Stat.  1895,  art.  998,  pro- 
viding that  the  appellate  courts  shall 
have  power  upon  affidavit  to  ascertain 
such  matters  of  fact  as  may  be  neces- 
sary to  a  proper  exercise  of  their  ju- 
risdiction, the  appellate  court  can  not, 
on  affidavits,  correct  a  purported  state- 
ment of  facts  so  as  to  have  the  state- 
ment precede  the  signatures  of  the  par- 
ties and  the  judge  instead  of  following 
them.  Walker  v.  Allen,  42  Tex.  Civ. 
App.  630,  95   S.   W.   585. 

"If  the  law  had  been  properly  com- 
plied with  in  the  preparation  of  the 
statement  of  facts,  but  through  inad- 
vertence or  mistake  the  agreement  of 
counsel  and  approval  of  the  judge  to 
same  was  attached  to  the  beginning 
instead  of  the  end  thereof,  so  as  not 
to  apply  or  relate  to  the  statement 
embracing  the  testimony  of  the  wit- 
nesses, the  proper  place  for  the  cor- 
rection of  same  would  have  been  in 
the  court  below  before  the  transcript 
of  the  record  in  the  cause  was  sent  to 
this  court."  Walker  v.  Allen,*  42  Tex. 
Civ.  App.  630,  95  S.  W.  585. 

The  trial  court,  in  the  absence  of 
fraud  or  other  improper  conduct,  has 
no  power  to  amend  or  supersede  a 
statement  of  facts  certified  and  filed 
within  the  time  required,  after  the  time 
allowed  in  which  to  prepare  and  file  a 
statement  of  facts  has  expired.  Dorsey 
r.  Sternenberg  &  Co.,  42  Tex.  Civ.  App. 
568,  94  S.  W.  413. 

IV.  Agreed  Case. 

Statutory  Provisions. — Article  1414 
of  the  Rev.  Stat,  of  1895,  provides  for 
an  agreed  case,  in  which  the  original 
proceeding  need  not  be  carried  at 
length  into  the  transcript.  It  provides 
that  "the  parties  may,  without  the  ne- 
cessity ot  setting  out  all  the  proceed- 
ings at  length,  agree  upon  such  brief 


statement  of  the  case  and  of  the  facts 
proven,  with  or  without  copies  of  any 
part  of  the  proceedings,  as  shall,  in 
their  opinion,  enable  the  appellate 
c6urt  to  determine  whether  there  has 
been  any  error  in  the  judgment;  and 
if  the  judge  shall  approve  and  sign 
such  statement,  the  same  shall  be  filed 
among  the  papers  of  the  cause  and 
shall  constitute  a  part  of  the  record, 
and  on  appeal  or  writ  of  error  shall  be 
copied  into  the  transcript  in  lieu  of 
such  proceedings  themselves."  Whit- 
aker  v.  Gee,  61  Tex.  217. 

Article  1413  of  the  Rev.  Stat,  of  1895 
is  intended  to  give  parties  a  method  by 
which  they  may  exclude  from  the 
transcript  everything  not  really  essen- 
tial to  the  proper  description  of  the 
cause;  it  however,  does  not  provide  a 
method  in  which  matters  material  shall 
be  presented.  Whitaker  v.  Gee,  61 
Tex.  217. 

Article  1516,  of  Pas.  Dig.  under  the 
title  "Agreed  Case,"  reads  as  follows: 
"After  the  trial  of  any  cause,  when 
either  party  intends  to  remove  the 
same  into  the  supreme  court  for  re- 
vision, the  parties  may,  with  the  con- 
sent and  approval  of  the  judge  who 
tried  the  cause,  and  without  the  neces- 
sity of  copying  the  entire  proceedings, 
agree  upon  such  a  statement  of  the 
case,  and  the  facts  proven,  if  any,  as 
in  their  opinion  will  be  necessary  to 
show  whether  there  has  been  any  er- 
ror in  the  proceedings,  and  such  state- 
ment shall  be  signed  by  the  attorneys 
of  the  parties,  and  certified  by  the 
judge,  and  filed  as  a  part  of  the  rec- 
ord of  the  cause;  and  a  copy  of  such 
statement  and  of  the  judgment  in  the 
case,  and  the  assignment  of  errors, 
certified  by  the  clerk  of  the  court,  shall 
be  a  sufficient  transcript  of  the  pro- 
ceedings to  be  taken  to  the  supreme 
court,  and  to  entitle  the  parties  to  a 
trial  therein  upon  the  points  presented 
for  revision."  "In  all  cases  proposed 
to  be  removed  to  the  supreme  court 
where    such    agreed    statement    is  not 


Digitized  by 


Google 


216 


Exception  to  Pleading 


made,  approved  and  filed  as  in  this 
section  provided,  the  clerk  shall  make 
out  and  send  up  the  full  transcript  of 
the  proceedings  as  is  now  provided  by 
law."  Fisher  v.  Leisweitz,  1  Posey 
330.  See,  also,  Cross  v.  Crosby,  42 
Tex.  114. 

Form,  Contents  and  Sufficiency  of 
Agreed  Case. — In  an  agreed  case,  the 
evidence,  both  documentary  and  other 
must  be  agreed  on  as  actually  intro- 
duced or  rejected,  and  the  rul- 
ings when  questioned,  must  be  shown 
and  the  whole  approved  and  signed  by 
the  judge.  Whitaker  v.  Gee,  61  Tex. 
217. 

Under  Rev.  Stat.,  1895,  art.  1414,  if 
evidence  relied  on  by  the  parties  was 
introduced  on  the  trial,  the  agreed 
statement  of  facts  should  so  state. 
Missouri,  etc.,  R.  Co.  v.  Fisher  (Civ. 
App.),  47  S.  W.  284. 

When,  on  appeal,  the  transcript  con- 
tains an  agreement  signed  by  counsel 
for  the  parties,  of  facts  which  they 
consented  might  be  offered  in  evi- 
dence, but  which  does  not  purport  to 
be  a  statement  of  facts  signed  by  coun- 
sel and  approved  by  the  judge,  and 
there  is  nothing  to  show  that  it  was 
ever  in  fact  offered  in  evidence,  it  will 
be  disregarded.  When,  on  such  ap- 
peal, there  appears  no  statement  of 
the  conclusions  of  law  and  fact  found 
by  the  judge,  and  there  is  nothing  to 
show  that  it  was  an  agreed  case  un- 
der art.  1414,  Rev.  Stat.,  there  being 
no  statement  of  facts,  the  presumption 
is  that  the  judgment  below  was  proper. 
Taylor  v.  Campbell,  59  Tex.  315. 

On  appeal  submitted  on  an  agreed 
statement  under  Rev.  Stat.,  1895,  art. 
1414,  a  question  not  raised  or  embraced 
in  the  agreed  case  will  not  be  con- 
sidered. (Civ.  App.),  Eastland  v.  Wil- 
liams' Estate,  45  S.  W.  412,  reversed 
in  Same  v.  Williams,  46  S.  W.  32,  92 
Tex.  113. 


An  agreement  of  facts  incorporated 
in  the  record  on  appeal,  signed  by 
counsel  but  not  signed  or  approved 
by  the  judge,  and  not  showing  whether 
other  facts  were  introduced  in  evi- 
dence, can  not  be  regarded  as  a  state- 
ment of  facts,  nor  as  an  agreed  case 
under  art.  1414,  Rev.  Stat.  Stone  :*. 
McClellan,  36  Tex.  Civ.  App.  364,  81 
S.   W.   751. 

A  statement  which  fails  to  state  the 
nature  and  character  of  the  suit,  the 
plaintiff's  claim,  and  defendant's  de- 
fense, and  which  does  not  appear  ta 
have  been  filed,  is  insufficient  as  an 
agreed  case,  under  Rev.  St.  art.  1510. 
providing  that  the  parties  may  agree 
upon  a  statement  of  facts  proven,, 
which,  certified  and  signed  by  the 
judge,  shall  be  filed  as  a  part  of  the 
record,  etc.  Fisher  v.  Leisweitz,  1 
Posey  330. 

A  statement  of  facts,  agreed  upon 
before  trial,  upon  which  the  court 
might  render  judgment  according  to. 
the  law  arising  upon  the  facts  as  agreed 
upon,  is  not  an  agreed  case,  within  the 
meaning  of  Rev.  St.  art.  1516,  provid- 
ing that  after  the  trial  of  a  cause  the 
parties  may  agree  upon  the  facts 
proven,  etc.  Fisher  v.  Leisweitz,  1 
Posey  330. 

A  transcript  containing  the  state- 
ment of  the  case  and  the  facts  proved^ 
under  art.  1516,  Pas.  Dig.,  and  which 
is  signed  by  the  attorneys  of  the  par- 
ties as  an  agreed  case,  but  lacks  the 
certificate  of  the  district  judge  before 
whom  the  case  was  tried,  is  fatally  de- 
fective.    Cross  V.  Crosby,  42  Tex.  114. 

Effect  of  Unnecessarily  Including 
Judge's  Charge.— The  judge's  charge, 
though  not  included  in  the  agreed  case 
prepared  under  Pasch.  Dig.  art.  1516. 
will  not  be  stricken  from  the  record 
on  appeal,  if  necessary  to  a  proper  un- 
derstanding of  the  cause.  Price  v. 
Cole,  35  Tex.  461. 


Exception  to  Pleadinff. 

See  the  title  DEMURRERS,  vol.  6,  p.  270. 
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Hxcess. 

In  quantity  of  land  conveyed,  see  the  title  VENDOR  AND  PURCHASER. 

Hxcess  Dag^a|(e. 

See  the  title  CARRIERS  OF  PASSENGERS,  vol.  3,  p.  1052,  et  seq. 


Hxcessive  Damaffes. 

See  the  titles  DAMAGES,  vol.  5.  p.  903,  et  seq.;  EXEMPLARY  DAM- 
AGES. See,  also,  the  titles  NEW  TRIALS;  REMITTITUR;  VERDICT,  and 
the  titles  treating  of  the  various  actions.  As  to  argument  of  counsel  swelling 
damages,  see  the  title  ARGUMENT  OF  COUNSEL,  vol.  2,  p.  60. 


Excessive  Fees. 

See  the  title  ATTORNEY  AND  CLIENT,  vol.  2,  p.  596,  et  seq. 

excessive  Fines  and  Penalties. 

Seethe  title  PENALTIES  AND  FORFEITURES.    See,  also,  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  479. 

Excessive  Homestead. 

See  the  title  HOMESTEAD  EXEMPTIONS. 

Excessive  Levy. 

Sec  the  titles  ATTACHMENT,  vol.  2,  p.  380,  et  seq.;    EXECUTIONS. 

Excessive  Taxation. 

See  the  title  TAXATION. 

Excessive  Verdict. 

See  the  titles  NEW  TRIALS;  REMITTITUR;  VERDICT.  See,  also,  the 
title  DAMAGES,  vol.  5,  p.  903,  and  the  titles  treating  of  the  various  ac- 
tions. 

ExcKan|(e  and  Re-ExcKan|(e. 

See  the  titles  INTEREST;  USURY.  As  to  negotiability  of  instrument 
calling  for  "exchange,"  see  the  title  BILLS,  NOTES  AND  CHECKS,  vol.  2, 
p.  858. 
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HxcKange,  Bill  of. 

See  the  title  BILLS,  NOTES  AND  CHECKS,  vol.  2,  p.  839. 

Exchange  Brokers. 

See  the  title  BROKERS,  vol.  3,  p.  225. 

ExcKange  of  Judges. 

See  the  title  JUDGES. 

EXCHANGE  OF  PROPERTY. 

BY  CHAS.  W.  FOURL. 

I.  Exchange  of  Interest  in  Land,  2i8. 

A.  Transactions  Constituting  Exchange,  218. 

B.  Construction  of  Contract,  219. 

C.  Exchange  of  Lands  Belonging  to  Infants,  220. 

D.  Warranty  and  Re-Entry,  220. 

E.  Remedies,  221. 

1.  In  General,  221. 

2.  Specific  Performance,  221. 

3.  Rescission,  221. 

a.  In  General,  221. 

b.  For  Failure  of  Title,  221. 

c.  Where  Induced  by  Misrepresentation  and  Fraud,  222. 

d.  For  Refusal  to  Perform,  223. 

4.  Lien,  224. 

5.  Measure  of  Damages,  225. 

6.  Pleading  and  Proof,  225. 

n.  Exchange  of  Ctoods,  226. 

m.  Exchange  of  Gk>ods  for  Land,  226. 

CROSS  REFERENCES. 

See  the  titles  DEEDS,  vol.  6,  p.  148;  DOWER,  vol.  6,  p.  750:  ESCROW,  vol. 
6,  p.  979;  ESTOPPEL,  vol.  6,  p.  992;  FRAUDS,  STATUTE  OF;  FRAUD 
AND  DECEIT;  JUDGMENTS  AN©  DECREES;  PENALTIES  AND  FOR- 
FEITURES; RECORDING  ACTS;  RESCISSION,  CANCELLATION  AND 
REFORMATION;  SALES;  SET-OFF,  RECOUPMENT,  RECONVEN- 
TION AND  COUNTERCLAIM;  SPECIFIC  PERFORMANCE;  VENDOR 
AND  PURCHASER;    VENDOR'S  LIEN;  VERDICT;  WARRANTY. 


L  Exchange  of  Interest  in  Land. 

A.    TRANSACTIONS   CONSTITUT- 
ING EXCHANGE. 

Exchange  and  Sale  Distinguished. — 


If  there  is  a  fixed  price  for  the  trans- 
fer of  lands,  the  transaction  is  a  sale; 
but  if  there  is  not,  the  transaction  is 
an  exchange.  Thornton  v.  Moody 
(Civ.  App.),  24  S.  W.  331,  affirmed  in 
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93  Tex.  722,  no  op.;  Ullmann  v.  Land, 
37  Tex.  Civ.  App.  422,  424,  84  S.  W. 
294,  writ  of  error  dismissed,  affirmed  in 
101  Tex.  664,  no  op. 

A  transaction  by  which  certain 
pieces  of  property  are  given  for  others, 
a  definite  price  being  put  on  each,  and 
the  difference  paid  in  cash,  is  a  sale, 
and  not  an  exchange.  Thornton  v. 
Moody  (Civ.   App.),   24   S.    W.   331. 

Appellant    bought    of    B.,    now    de- 
ceased, a  tract  of    land     for  *  $60,000, 
deeding  in  payment  a  place  in   Hous- 
ton at  $18,000.  and  executing  vendor's 
lien  notes  for  balance.     After   receiv- 
ing the  warranty    deed    conveying    to 
him  the  Houston  property,  B.  discov- 
ered that  it  was  burdened  with  a  mort- 
gage for  $3,250,  which,   to  protect   his 
title,  he  was  compelled  to  pay  off  with 
interest.     He    sued    the    appellant    on 
licr  warranty,    which    suit,    by    agree- 
ment, was   consolidated    with     appel- 
iant's  suit,  and  the  two  were  tried  to- 
gether.   Judgment  on  this  suit  on  the 
warranty    was     for    appellant.      Held, 
error.     This    transaction    was    not    an 
exchange  of  lands,  each  tract  standing 
surety  for  the  other,  but  the  Houston 
property  was    conveyed    by    warranty 
as  a  first  payment  on  appellant's  pur- 
chase, and  the  incumbrance  described 
constituted    a     breach     of     warranty. 
Foster  v.  Ross,  33  Tex.  Civ.  App.  615, 
77  S.  W.  990,  affirmed  in  98  Tex.  616, 
no  op. 

Pftyment  of  Lease  Money  as  Affect- 
ing Character  of  Transaction. — A  con- 
tract between  plaintiff   and  defendant 
provided  first  for  the  use  and  posses- 
sion by   each   party    of  lands    of  the 
other  for  a  term  of  years  from  the  date 
thereof.    Held,  that  a  subsequent  pro- 
vision, requiring  the  payment  of  lease 
money  at  the  end  of  each  year  by  one 
or  the  other,  according  as  there   was 
an  excess  of  land  in  his  favor,  must  be 
held  to   have    grown    out   of    the    fact 
that  the  exact    number   of   acres   each 
was  supplying  was  uncertain  when  the 
contract  was  executed,  and  did  not  re- 


fer, as  was  contended,  to  a  probable 
loss  of  control  of  the  lands  conveyed, 
and  hence  the  contract  must  be  re- 
garded as  an  agreement  for  an  ex- 
change of  lands,  and  not  a  lease  by  one 
to  the  other.  Singleton  v.  Houston, 
35  Tex.  Civ.  App.  10,  79  S.  W.  98,  af- 
firmed in  98  Tex.  632,  no  op. 

B.      CONSTRUCTION     OF      CON- 
TRACT. 

A  contract  for  an  exchange  of  lands 
between  L.  and  M.  provided  that  L. 
should  give  M.  a  good  title  to  his  land, 
the  same  to  be  a  deed  from  himself  in 
his  own  right,  and  also  a  deed  as 
guardian  of  his  minor  son,  and  that  M. 
should  deed  his  land  to  L.  as  soon  as  L. 
should  execute  such  deeds.  Held,  that 
L.  was  not  entitled  to  a  deed  from  M. 
until  he  executed  both  deeds.  Ellis  iv 
Light  (Civ.  App.),  73  S.  W.  551. 

Effect  of  Levy  on  Both  Tracts  for 
Debt  of  One  Party. — An  insolvent 
debtor  trading  a  tract  for  another 
tract,  obtained  a  deed  for  the  latter, 
the  party  trading  with  the  debtor  en- 
tered into  possession,  and  execution 
against  the  debtor  was  levied  upon 
both  tracts:  Held  that  such  levy  does 
not  affect  the  equitable  right  of  the 
party  trading  with  the  debtor,  to  the 
land  he  traded  for,  and  possession  of 
which  he  held  at  the  time  of  levy 
though  the  legal  title  was  in  the  debtor 
at  the  levy.  Wylie  v.  Posey,  71  Tex.  34, 
9  S.  W.  87. 

Contract  Failing  to  Show  Assump- 
tion of  Incumbrance. — A.  and  B.  pro- 
posed to  exchange  their  respective 
homesteads.  But  on  B.'s  homestead 
there  was  an  incumbrance  which  he 
was  unable  to  discharge.  To  obviate 
this  difficulty  and  consummate  the  ex- 
change, it  was  agreed  between  A.  and 
B.  that  A.  should  raise  by  mortgage 
on  his  homestead  an  amount  equal  to 
the  incumbrance  on  B.'s.  Accordingly, 
A.  borrowed  the  amount  from  C,  and 
executed  to  him  his  note  with  a  deed 
of  trust  upon  his  homestead  to  secure 
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its  payment.  A.  and  B.  then  inter- 
changed conveyances  and  possession. 
In  the  conveyance  from  A.  to  B.,  the 
condition  was  stipulated  that  B.  should 
pay  off  the  note  and  deed  of  trust  exe- 
cuted by  A.  to  C;  but  B.  gave  no  writ- 
ten assumpsit  of  the  debt.  Held,  that, 
under  these  circumstances,  B.  acquired 
only  the  equity  of  redemption  of  the 
property  conveyed  to  him  by  A.;  that 
the  debt  to  C.  was,  in  truth,  a  part  of 
the  purchase  money  of  the  property, 
and  constituted  a  right  in  the  property 
prior  and  superior  to  the  homestead 
privilege  of  B.,  which  could  not  attach 
in  his  favor  until  the  debt  was  dis- 
charged. Held,  further,  that  B.  and 
his  representatives  could  not  invoke 
the  statute  of  frauds  to  defeat  the  en- 
forcement of  the  trust  against  the 
property;  nor  even,  it  seems,  to  resist 
a  personal  recovery  against  him. 
Monroe  &  Bro.  v.  Buchanan,  27  Tex. 
241. 

C.  EXCHANGE  OF  LANDS  BE- 
LONGING TO  INFANTS. 

Necessity  for  Offer  of  Reconvey- 
ance.— Where  devisee,  after  reaching 
majority,  sues  to  recover  lands  of  tes- 
tatrix, her  mother,  unlawfully  ex- 
changed by  her  father,  and  she  dis- 
claims ownership  of  the  lands  thus  con- 
veyed to  her  mother,  she  need  not  of- 
fer to  reconvey  the  lands  thus  acquired. 
Cardwell  v,  Rogers,  76  Tex.  37,  46,  12 
S.  W.  1006. 

Decree  Need  Not  Provide  for  Re- 
conveyance Where  No  Obligation 
Made. — Wh^re,  in  a  suit  to  recover 
certain  land  conveyed  to  defendant 
without  authority  in  exchange  for  cer- 
tain other  land,  defendant  made  no  de- 
mand for  affirmative  relief,  he  could 
not  object  on  a  judgment  being  ren- 
dered against  him  that  the  court  did 
not  require  a  reconveyance  to  place 
the  parties  in  statu  quo.  Cardwell  v. 
Rogers,  76  Tex.  37,  12  S.  W.  1006. 

Residence  with  Father  as  Approval 
of  Exchange.— Fact  of  residence  of 
plaintiff     during     minority     with     her 


father  as  part  of  his  family  on  land  re- 
ceived from  an  invalid  exchange  of  her 
mother's  land  which  she  inherited  by 
devise,  did  not  charge  her  with  an  ap- 
proval of  the  exchange.  Cardwell  r*. 
Rogers,  76  Tex.  37,  46.  12  S.  W.   100f>. 

Repudiation  within  Reasonable 
Time. — Where  devisee,  seven  months 
after  reaching  her  majority,  sued  to 
recover  land  devised  to  her  by  her 
mother's  will  but  unlawfully  conveyed 
to  anot+ier  by  her  father  in  exchange 
for  other  lands  conveyed  to  her 
mother,  her  repudiation  is  within  rea- 
sonable time  after  majority.  Cardwell 
r.  Rogers.  76  Tex.  37,  46,  12  S.  W. 
1006. 

Election  after  Majority  Binding. — 
Though  an  attempted  conveyance  of 
land  to  testatrix  in  exchange  of  her 
separate  lands  was  invalid,  yet  if  minor 
devisee  with  full  knowedge  of  the  facts 
elected  to  hold  the  lands  so  conveyed 
after  majority,  she  is  bound  by  such 
election.  Cardwell  7'.  Rogers.  76  Tex. 
27,  46,   12   S.   W.  1006. 

D.    WARRANTY  AND  RE-ENTRY. 

Although  reciprocal  conveyances  ex- 
pressing money  considerations  and 
containing  general  warranties  of  title 
may  be  in  effect,  an  exchange  of  lands 
between  the  parties,  yet  such  a  trans- 
action is  not  a  technical  exchange;  and 
consequently  if  one  of  the  parties  be 
evicted  from  the  land  conveyed  to  him. 
he  can  not  re-enter  upon  the  land  he 
had  given  in  exchange,  as  he  might  do 
if  the  transaction  was  a  technical  ex- 
change. In  such  a  case,  the  remedy  of 
the  party  evicted  is  upon  the  covenant 
of  warranty  in  his  deed.  Walker  f. 
Renfro,  26  Tex.  142. 

On  an  exchange  of  lands  each  deed, 
besides  a  general  warranty,  contained 
a  stipulation  that  if  the  grantee  was 
ousted  the  deed  should  be  of  no  ef- 
fect, and  he  should  have  the  right  to 
re-enter,  possess,  and  own  the  land 
given  in  exchange.  Held,  that  the 
party    ousted    had    his    election    to    re- 
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tnter  or  rely  on  his  warranty.  Pugh 
r.  Mays,  60  Tex.  191. 

When  Re-E^try  Runs  against  Subse- 
quent Vendee — Where  on  interchange 
»f  land,  each  deed  provided  for  re-en- 
try in  case  of  ouster,  in  addition  to 
;'eneral  warranty,  the  re-entry  runs 
rtgainst  subsequent  vendee  with  notice. 
Pugh  V.  Mays,  60  Tex.  191,  194. 

Ousted  Party  May  Recover  Land. — 
Where  on  exchange  of  land,  each  deed 
in  addition  to  general  warranty  pro- 
vided for  re-entry  in  case  of  ouster,  the 
party  ousted  is  not  estopped  from  re- 
covering the  land  conveyed  by  him  on 
account  of  his  waranty.  Pugh  v.  Mays, 
<10  Tex.  191,  194. 

E.  REMEDIES. 
1.  In  General. 
That  the  Contract  provided  the  mode 
•I  relief  and  the  measure  of  damages 
:o  vendee  in  case  of  failure  of  title,  in 
case  of  rescission  does  not  prevent  the 
sendee  from  recovering  upon  her  cove- 
riant  of  warranty  for  partial  breach 
thereof  where  the  contract  was  fully 
performed.  Larkin  v.  Trammel,  47 
Tex.  Civ.  .\pp.  548.  105  S.  W.  552. 

Remedy  for  Failure  to  Pay  Incum- 
brance Assumed. — .A.   vendor   reserved 
?  lien  upon  land  conveyed  by  him  to 
secure  the  amount  of  an  incumbrance 
'^n  land  given    by   the   vendee    in   ex- 
change, and  which  such  vendee  assumed 
'0  pay.     The    deed    having    been    de- 
livered to  the  vendee,  the  vendor  could 
not  recover  back   the   land,   either   by 
reason  of  the  vendee's  failure  to  dis- 
v-'harge  such    incumbrance    or    to    fur- 
nish an  abstract  of  title  as  agreed,  and 
the  latter  could     offset     against     the 
vendor's   claim    for    such    incumbrance 
'famages  for  fraudulent  representations 
made  by  his  vendor  in  the  sale.     Her- 
ring %'.  Mason,  17  Tex.  Civ.  App.  559, 
43  S.  W.  797,  affirmed  in  93  Tex.  686, 
no  op. 

1  Specific  Performance. 

See     the     title     SPECIFIC     PER- 
FORMANCE. 


Where  the  parties  contracted  to  ex- 
change lands,  and  thereupon  executed, 
each  to  the  other,  his  bond  for  title, 
the  defendant  went  into  the  possession 
of  the  land  of  the  plaintiff,  and  after- 
wards received  a  conveyance  from  the 
plaintiff,  and  sold  the  land,  and  he 
and  his  vendees  continued  in  the  un- 
disturbed possession,  and  have  an  in- 
disputed  and  indisputable  title;  and 
the  defendant  did  not  convey  to  the 
plaintiff,  and  sold  the  land,  and  he 
veyed  by  him,  but  refused  to  do  so, 
and  persisted,  by  every  means  in  his 
power,  in  resisting  the  plaintiff's  right, 
held  the  facts  are  amply  sufficient  to 
entitle  the  plaintiff  to  have  a  convey- 
ance decreed  him.  Graham  v.  Stephen, 
15  Tex.  88,  96. 

3.    Rescission. 

a.  In  General. 

See  the  title  RESCISSION,  CAN- 
CELLATION AND  REFORM.V 
TION. 

In  an  equitable  suit  to  rescind  a 
contract  involving  a  sale  and  exchange 
of  both  realty  and  personalty,  it  is 
sufficient  for  plaintiff  to  offer,  by  his 
pleadings,  to  do  equity,  without 
specifically  tendering  back  the  prop- 
erty or  part  of  the  purchase  price  he 
has  received.  Wells  v.  Houston,  23 
Tex.  Civ.  App.  629.  57  S.  W.  584. 

Where  a  plaintiff  asks  for  a  rescis- 
sion of  a  trade  of  land,  and  to  be  re- 
instated to  the  lands  conveyed  by  him, 
he  must  restore  defendant  to  his  origi- 
nal possession.  Paul  v.  Chenault  (Civ. 
App.),  44  S.  W.  682. 

Conditional  Exchange. — Where  a 
contract  for  the  conditional  exchange 
of  lands  is  not  executed  in  a  reason- 
able time,  the  party  not  in  default  may 
rescind  and  recover  back  the  property 
so  contracted  to  be  exchanged.  Joplin 
V,  Fleming.  38  Tex.  527. 

b.  For  Failure  of  Title. 

In  order  to  justify  a  rescission  of  an 
exchange  of  property  for  failure  of 
title,  there  must  be  not  only  a  failure 
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of  title  in  whole  or  in  part,  but  danger 
of  eviction.  Milby  v,  Hester  (Civ. 
App.),  94  S.  W.  178. 

An  exchange  of  property  could  not 
be  rescinded  for  failure  of  title,  where 
the  title  conveyed  rested  on  an  ad- 
verse, uninterrupted  possession,  under 
color  of  title  sufficient  to  bar  all  other 
claims,  and  there  was  no  reasonable 
probability  that  plaintiff  would  not 
have  the  means  in  his  possession  of 
establishing  such  title  if  attacked  in 
the  future  by  a  third  person.  Milby 
r.  Hester  (Civ.  App.),  94  S.  W.  178. 

Void  Lease  as  Evidence  of  Title. — 
Tn  an  action  to  rescind  a  contract  for 
an  exchange  of  estates  in  lands  for  a 
certain  period  on  the  ground  of  de- 
fendant's misrepresentation  as  to  his 
title,  a  lease  to  defendant  of  the  lands 
in  question,  referring  to  a  prior  lease 
from  the  land  department  to  his  lessor, 
which  it  seems  was  void,  should  have 
been  admitted  in  evidence,  as  convey- 
ing whatever  title  was  then  owned  by 
the  lessor.  Singleton  v.  Houston,  35 
Tex.  Civ.  App.  10,  79  S.  W.  98,  affirmed 
in  98  Tex.  632,  no  op. 

c.  Where  Induced  by  Misrepresenta- 
tion and  Fraud. 

See  the  title  FRAUD  AND  DECEIT. 

Where  the  execution  of  an  agreement 
for  an  exchange  of  estates  in  lands 
for  a  certain  period  is  obtained  by  the 
misrepresentation  of  one  of  the  par- 
ties as  to  his  title,  it  entitles  the  other 
to  a  rescission  of  the  contract,  not  on 
the  ground  of  a  partial  failure  of  con- 
sideration, but  because  the  misrepre- 
sentation, even  though  innocently 
made,  amounts  to  legal,  if  not  actual, 
fraud.  Singleton  v.  Houston,  35  Tex. 
Civ.  App.  10,  79  S.  W.  98,  affirmed  in 
98  Tex.  632,  no  op. 

Plaintiffs  sued  to  cancel  a  deed  given 
in  exchange  for  land  in  a  distant  town, 
which  they  had  not  seen,  on  the 
ground  of  false  representations  as  to 
the  value  of  the  property,  the  popu- 
lation of  the  town,  the  amount  of  busi- 
ness done,  the  natural  advantages,  and 


improvements  under  way.  Held,  that 
a  charge  to  find  for  plaintiffs  if  de- 
fendants made  false  and  fraudulent 
representations,  as  charged,  as  to  the 
kind,  condition,  and  quality  of  the 
property,  and  they  were  material  and 
relied  on,  and  within  a  reasonable 
time  after  discovery  plaintiffs  offered 
to  restore  the  property,  and  cancel 
the  trade;  and  a  charge  that  a  material 
representation  relates  to  the  kind,  con- 
dition, and  quality  of  the  property,  be- 
lieved and  relied  on  by  the  persons  to 
whom  it  is  made,  and  inducing  them 
to  act  as  they  would  not  otherwise 
have  acted;  and  that  a  representation, 
to  be  material,  must  be  in  respect  to  an 
ascertainable  fact,  as  distinguished 
from  mere  matter  of  opinion,  proba- 
bility, or  expectation,  and,  if  vague,  or 
merely  a  loose,  conjectural,  or  exag- 
gerated statement,  it  is  not  a  ma.terial 
representation, — clearly  and  correctly 
stated  the  law  of  the  case.  Putnam  v, 
Bromwell,  73  Tex,  465,  11  S.  VV.  491. 

Assumption  of  Debta— Other  Debts 
than  Those  Stoted.— Where  plaintiff, 
on  making  an  exchange,  assumed  debts 
on  the  property  received,  that  after- 
wards there  prove  to  be  other  liens 
than  those  stated  to  him  is  not  ground 
for  rescission,  where  there  was  no  evi- 
dence of  fraud  by  the  other  party,  who 
settled  most,  if  not  all,  of  them.  Mc- 
Gregor V,  Johnston  (Civ.  App,),  34  S. 
W.  407. 

Misrepresentation  as  to  Title. — 
Where  an  exchange  of  lands  was  ac- 
complished by  fraudulent  representa- 
tions of  one  party  as  to  the  title  of  the 
land  he  conveyed,  the  other  could  have 
rescission  of  his  deed.  Corbett  v,  Mc- 
Gregor (Civ.  App.),  84  S.  W.  278. 

Where  the  execution  of  an  agree- 
ment for  an  exchange  of  estates  in 
lands  for  a  certain  period  is  obtained 
by  the  misrepresentation  of  one  of  the 
parties  as  to  his  title,  it  entitles  the 
other  to  a  rescission  of  the  contract, 
not  on  the  ground  of  a  partial  failure 
of  consideration,  but  because  the  mis- 
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representation,  even  though  innocently 
made,  amounts  to  legal,  if  not  actual, 
fraud.  Singleton  v.  Houston,  79  S.  W. 
98.  35  Tex.  Civ.  App.  10. 

Misrepresentation  as  to  Notes. — 
A  contract  for  an  exchange  of  lands 
provided  that  plaintiff  should  assume 
a  lien  on  certain  of  the  lands  conveyed 
to  him.  which  was  held  by  B.  and  P. 
as  a  part  of  the  exchange.  Defend- 
ant's ancestor  transferred  certain  notes 
to  plaintiff  which  he  represented  were 
deposited  in  a  bank,  which  would  be 
delivered  to  plaintiff  on  demand.  The 
notes  contained  a  vendor's  lien  on 
ether  land  adjoining  that  conveyed  to 
plaintiff;  the  purpose  of  transferring 
the  notes  being  to  enable  plaintiff  to 
get  possession  of  such  land  by  surren- 
dering the  notes  to  the  vendor,  or  fore- 
closing the  lien.  It  was  thereafter  dis- 
covered that  the  notes,  instead  of  being 
deposited  in  the  bank,  had  been 
pledged  to  B.  and  P.  for  the  debt  plain- 
tiff had  assumed.  Held,  that  such  mis- 
representation was  not  ground  for  re- 
scinding the  exchange,  as  plaintiff,  be- 
ing bound  to  pay  the  B.  and  P.  debt, 
on  performing  such  obligation,  could 
obtain  possession  of  the  notes.  Milby 
V.  Hester  (Civ.  App.),  94  S.  W.  178. 

Inducing  Plaintifif  to  Forego  Ex- 
anunation  of  Title. — Where  there  was 
nothing  to  raise  even  a  suspicion  that 
defendant's  ancestor's  representation 
that  he  had  a  perfect  title  to  land  con- 
veyed to  plaintiff  in  an  exchange  were 
intended  or  did  in  fact  induce  plaintiff 
to  forego  a  more  particular  examina- 
tion of  the  title,  or  that  plaintiff  in  fact 
relied  on  such  statement  at  all,  the  fact 
that  such  representation  was  untrue 
was  not  ground  for  a  rescission  of  the 
exchange.  Milby  v,  Hester  (Civ. 
App.),  94  S.  W.  178. 

Failure  of  Agent  to  Notify  Other 
Party  as  to  Indorsement  of  Note.— 
Failure  of  B.,  agent  for  plaintiff  in  ex- 
change of  land  with  M.,  wherein  plain- 
tiff assumed  mortgage  on  M.'s  land 
securing  note   indorsed   by   B.,   to   in- 


form plaintiff  that  he  was  indorser  on 
note,  while  evidence  of  fraud,  in  con- 
nection with  other  matters,  does  not, 
as  matter  of  law,  establish  it.  Beatty 
V.  Bulger,  28  Tex.  Civ.  App.  117,  66  S. 
W.  893. 

Referring  to  Attorney  Interested  in 
Afifecting  Exchange. — Where,  on  an 
exchange  of  lands  between  plaintiff 
and  defendant,  defendant  represented 
to  plaintiff  that  defendant's  title  was 
good,  and,  not  having  an  abstract,  of- 
fered to  furnish  the  opinion  of  an  at- 
torney, and  selected  one  who  was  in- 
terested in  effecting  the  exchange,  who 
corroborated  defendant's  statement, 
when  in  fact  the  title  was  in  litigation, 
plaintiff  was  entitled  to  a  rescission  of 
his  deed  to  defendant.  Corbett  v,  Mc- 
Gregor (Civ.  App.),  84  S.  W.  278. 

Release— Evidence  of  Good  Faith.— 
A.  exchanged  land  with  B.,  who  con- 
veyed to  C.  A.  represented  to  C.  that 
the  deed  from  A.  to  B.  did  not  convey 
a  good  title,  and  thereupon  C.  released 
to  A.  In  a  suit  to  set  aside  that  re- 
lease as  obtained  by  false  and  fraudu- 
lent representations,  A.  was  allowed  to 
show  the  judgment  against  him  in  a 
suit  brought  by  B.  to  set  aside  a  cer- 
tain settlement  on  the  ground  that  the 
title  conveyed  from  A.  to  B.  was  in- 
valid. Held  that,  even  if  the  judgment 
did  not  go  to  show  the  invalidity  of 
the  title,  it  went  to  show  A.*s  good 
faith  in  representing  the  title  to  be  in- 
valid, and  was  therefore  admissible. 
Loftin  V.  Nally,  24  Tex.  565. 

d.   For  Refusal  to  Perform. 

Where  one  party  to  executory  con- 
tract for  exchange  of  lands,  refuses  to 
perform,  the  other  is  entitled  to  rescis- 
sion; the  court  can  not  compel  accept- 
ance of  substitute  offer.  Galbraith  z\ 
Reeves,  82  Tex.  357,  360,  18  S.  W.  696. 

See  decree  approved  canceling  a 
contract  for  exchange  of  land,  on  ac- 
count of  the  failure  of  the  plaintiff  to 
deliver  possession  of  the  land  he  had 
contracted  to  convey,  or  to  surrender 
the  lease  notes  for  it,  for  the  term  it 
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liad  been  leased,  or  to  pay  the  money 
on  such  notes.  The  defendant  had 
made  a  payment.  This  was  secured  in 
the  decree  by  lien  upon  the  land  of 
the  plaintiff  upon  which  the  payment 
had  been  made.  Galbraith  v.  Reeves, 
S2  Tex.  357,  18  S.  W.  696. 

Where  a  vendee  under  a  contract  to 
exchange  land  refused  to  carry  out  the 
contract,  his  vendor  could  elect  to 
rescind  the  contract  and  recover  back 
the  land  conveyed  or  sue  for  its  value 
and  have  the  same  enforced  as  a  lien 
against  the  land.  Wright  v.  Bearrow, 
13  Tex.  Civ.  App.  146,  35  S.  W.  190. 

Reconveyance  of  Legal  Title. — 
Where  deed  and  bond  for  title  are  ex- 
ecuted contemporaneously  for  purpose 
of  exchanging  lands,  the  legal  effect, 
as  between  the  parties,  is  to  entitle 
grantor  in  the  deed  to  enforce  recon- 
veyance of  legal  title  in  case  of  default 
of  grantee  to  comply  with  his  obliga- 
tion to  convey.  Gibbons  v.  Ewer,  2 
Posey  250,  253;  Ross  v.  Armstrong,  25 
Tex.  Supp.  355,  369. 

Temporary  Refusal  to  Give  or  Ac- 
cept Conveyance. — A  party  is  not  re- 
leased from  his  obligation  to  perform 
his  contract  by  the  fact  that  after  mak- 
ing the  contract,  the  plaintiff  became 
apprehensive,  that  the  defendant  could 
not  make  him  a  good  title,  and  there- 
upon refused,  for  a  time,  to  perform 
his  part  of  the  contract,  declining 
either  to  make  a  conveyance  or  to  ac- 
cept one  from  the  defendant;  and 
sought  anxiously  to  be  released  from 
his  bargain,  and  to  obtain  a  rescission 
of  the  contract,  where  the  plaintiff  ulti- 
mately failing  in  this,  performed  his 
part  of  the  contract,  by  making  a  con- 
veyance which  the  defendant  accepted 
without  objection,  nor  could  his  re- 
fusal to  accept  a  conveyance  at  that 
time,  release  the  defendant  from  the 
obligation  of  his  contract,  or  from  the 
duty  to  make  a  conveyance  when 
afterwards  required,  after  he  had  ac- 
cepted of  the  plaintiff's  conveyance. 
His    having    tendered    a    deed    at    one 


time,  which  was  refused,  did  not  re- 
lease him  from  the  obligation  to  de- 
liver it  when  afterwards  requested. 
While  holding  the  plaintiff  to  the  per- 
formance of  his  contract,  the  defend- 
ant was  bound,  at  all  times,  to  be 
ready  to  perform  on  his  part.  Graham 
r.  Stephen,  15  Tex.  88,  97. 

4.   Lien. 

See  the  title  VENDOR'S  LIEX. 

A.,  holding  title  to  certain  lands 
charged  with  a  lien  to  secure  his  debt 
to  B.,  exchanged  them  with  E.  for  the 
rights  of  E.  in  a  homestead  pre-emp- 
tion claim  not  occupied  for  the  time 
necessary  to  secure  patent,  and  made 
such  claim  his  homestead.  Held,  that  A. 
acquired  it  subject  to  an  equitable  lien 
in  favor  of  B.  to  secure  the  debt 
charged  on  the  land  exchanged  for  it. 
Rose  V,  Taylor,  17  Tex.  Civ.  App.  535, 
43    S.    W.    285.    44    S.    W.    326. 

It  has  been  held  in  this  state  that  in 
the  exchange  of  lands  under  general 
warranties  of  title,  if  the  title  to  one 
tract  or  any  part  of  it  fails,  the  gran- 
tee may  sue  the  grantor  on  his  cove- 
nant of  warranty,  and  that  he  has  a 
lien  in  the  nature  of  a  vendor's  lien  on 
the  land  he  conveyed  to  his  grantor  to 
satisfy  his  damages.  Letcher  t'.  Reese, 
24  Tex.  Civ.  App.  537,  539,  60  S.  W. 
256. 

It  has  also  been  held  that  in  cases 
of  fraud  entitling  the  grantee  to  a 
rescission  of  the  sale  or  exchange,  that 
equity  will,  in  addition  to  restoring 
him  to  the  possession  of  his  lands, 
give  him  a  lien  on  the  land  he  received 
to  cover  any  cash  payments  made  or 
damages  sustained.  Letcher  z\  Reese, 
24  Tex.  Civ.  App.  537,  539,  60  S.  W. 
256. 

In  the  exchange  of  lands  under  war- 
ranty of  title,  one  party  has  no 
vendor's  lien  on  the  land  conveyed  by 
him  to  satisfy  a  judgment  based  on 
unliquidated  damages  growing  out  of 
fraudulent  representations  concerning 
the  lands  conveyed  to  him.    Letcher  v. 
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Reese,  60  S.  W.  256,  24  Tex.  Civ.  App. 
537. 

Where  the  title  to  land  received  by 
plaintiff  in  exchange  for  other  land 
has  failed,  and  he  brings  suit  on  the 
covenant  of  warranty  for  the  agreed 
value  of  the  land,  and  asks  the  en- 
forcement of  a  vendor's  lien  against 
the  tract  conveyed  by  him,  no  ques- 
tion as  to  the  creation  of  the  lien  by 
verbal  contract  is  involved.  Parish  v. 
White,  5  Tex.  Civ.  App.  71,  24  S.  W. 
572. 

Where  land,  exchanged  for  other 
land,  has  been  conveyed  by  deed  with 
general  warranty,  and  title  has  failed, 
and  suit  is  brought  on  such  warranty, 
plaintiff,  where  rights  of  third  persons 
have  not  intervened,  is  entitled  to  a 
lien  on  land,  exchanged  for  such 
worthless  title,  for  amount  due  him. 
White  V.  Street,  67  Tex.  177,  181,  2  S. 
W.  529. 

S.  Measure  of  Damages. 

See  the  title  DAMAGES,  vol.  5,  p. 
824. 

Eviction. — Party  in  possession  under 
verbal  contract  for  exchange  of  lands 
•s  entitled  upon  eviction  to  recover  the 
^aiue  of  the  land  less  the  unpaid  pur- 
chase price,  and  whatever  damages  he 
sustained  by  reason  of  the  loss  of  pos- 
session and   title.     Johnson   v.   Hamil- 
ton, 36  Tex.  270,  272. 

Title  to  One  Portion  Failing.— 
When  lands  are  exchanged,  and  title 
to  one  tract  conveyed  by  deed  with 
general  warranty,  fails,  the  true  meas- 
ure of  damages  is  the  value,  as  agreed 
on  between  the  parties  at  the  time  of 
such  exchange,  and  interest,  or,  if  not 
agreed  upon,  the  ascertained  value, 
with  interest.  White  v.  Street,  67  Tex. 
177,  181,  2  S.  W.  529. 

Contract  Providing  Measure — Evi- 
dence.— Where  a  contract  to  exchange 
property  provides  the  mode  of  relief 
en  rescission  thereof  and  the  measure 
of  damages  to  defendant  in  case  of 
failure  of  title  to  the  property  ex- 
changed, evidence  outside  of  the  con- 
7  Tex— 15 


tract,  of  the  value  of  the  land  lost  by 
failure  of  title  is  admissible  where  thp 
contract  has  been  fully  executed  and 
carried  out  by  the  parties.  Larkin  v. 
Trammel,   47   Tex.    Civ.    App.   548,    105 

5.  W.  552. 

Estpppel  to  Complain  of  Error: — In 
an  action  for  damages  for  breach  of  a 
contract  of  exchange  of  real  estate  the 
court  charged  at  the  special  request 
of  plaintiff  that  the  measure  of  dam- 
age was  the  market  values  of  the  two 
tracts.  Held,  plaintiff  can  not  com- 
plain that  it  was  erroneous.  Roberts 
z\  Zirkel  (Civ.  App.),  54  S.  W.  618,  619. 
See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  313. 

Interest  on  Agreed  Value  as  Dam- 
ages.— On  an  exchange  of  property, 
the  measure  of  damages  for  false  rep- 
resentations to  the  effect  that  there 
was  a  well  on  the  land,  was  not  the 
difference  in  value  between  the  value 
of  the  land  with  a  well  and  without  it, 
but  the  difference  between  the  value 
of  the  consideration  given  for  the  con- 
veyance and  the  value  of  the  land. 
George  r,  Hesse,  100  Tex.  44,  93  S. 
VV.  107. 

For  property  received  by  him  in  ex- 
change, a  party  was  to  deliver  other 
property  within  a  reasonable  time  or 
pay  its  agreed  value.  Having  after- 
wards sold  the  property,  thus  placing 
il  out  of  his  power  to  deliver  it,  he 
was,  it  seems,  chargeable  with  in- 
terest on  its  agreed  value  from  the  date 
of  such  sale.  First  Nat.  Bank  v. 
Lynch,  6  Tex.  Civ.  App.  590,  25  S.  W. 
1042. 

6.  Pleading  and  Proof. 

Where  one  party  to  an  exchange  of 
lands  sued  to  rescind  his  deed  because 
the  exchange  was  accomplished  by 
fraudulent  misrepresentations  of  the 
ether  as  to  the  title  to  the  land  con- 
veyed by  him,  it  was  sufficient  to  al- 
lege the  specific  misrepresentation, 
without  setting  out  the  facts  affecting 
the  title.  Corbett  v.  McGregor  (Civ. 
App.),  84  S.  W.  278. 
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Allegation,  in  a  suit  to  rescind  an 
exchange  of  land,  that  the  land  con- 
veyed to  plaintiff  was  worthless,  is  sup- 
ported by  evidence  that  there  was  no 
such  land  in  existence  as  that  de- 
scribed in  the  deed.  Paul  v.  Chenault 
(Civ.  App.),  44  S.  W.  682. 

n.  Exchange  of  Goods. 

Loss  of  Property  as  Excuse  for  De- 
fault— Where  there  was  a  contract  to 
give  mules  in  exchange  for  other  chat- 
tels, and  the  plaintiff  complied,  de- 
fendant can  not  refuse  because  his 
mules  were  lost.  Herrington  v.  Hol- 
man,  25  Tex.  Supp.  256. 

Verbal  Exchange  with  Delivery  Suffi- 
cient.— Verbal  exchange  of  personal 
property  between  husband  and  wife 
accompanied  by  delivery  is  valid.  Ken- 
drick  V,  Taylor,  27  Tex.  695,  699. 

Contract  Providing  Measure  of  Dam- 
ages.— A  stipulation  in  a  contract  for 
the  exchange  of  property  that  in  case 
the  exchange  is  not  carried  out  by  one 
of  the  parties  the  party  m  default  shall 
pay  to  the  other  the  value  of  the  prop- 
erty to  be  received  by  him  is  not  a 
contract  to  pay  liquidated  damages  but 
is  analogous  to  a  contract  of  sale. 
First  Nat.  Bank  of  Arlington  v.  Lynch, 
6  Tex.  Civ.  App.  590,  25   S.  W.  1042. 

Remedy  of  Party  Deceived  as  to 
Number  of  Sheep. — Where,  in  an  ex- 
change of  properties,  one  of  the  par- 
ties represents  that  there  are  5,000 
sheep  on  the  ranch  he  wishes  to  ex- 
change, and  the  other  party  believes* 
and  relies  on  this  representation,  but 
it  turns  out  that  there  are  in  fact  600 
less,  the  deceived  party  can  recover 
for  the  deficiency.  Dargan  v.  Ellis,  81 
Tex.  194,  16  S.  W.  789. 

m.  Exchange  of  Ooods  for  Land. 

Where  consideration  for  sale  of  land 
is  cotton,  liability  of  purchaser  is  the 
same  as  if  money  had  been  advanced 
instead  of  cotton.  Brasher  r.  David- 
son, 31  Tex.  190,  192,   193. 

Misrepresentation  as  to  Value  of 
Land. — A   representation    that    land    is 


worth  $8,000,  and  on  which  party  re- 
lies in  making  exchange,  is  one  ot 
fact,  and  not  opinion.  Newton  v. 
Ganss  &  Co.,  7  Tex.  Civ.  App.  90,  93, 
26  S.  W.  81.  See  the  title  FRAUD 
AND    DECEIT. 

Subsequent  acquirement  by  wife 
of  title  to  slave,  exchanged  by  her  for 
land  inures  to  the  benefit  of  vendee  of 
slave  and  makes  both  titles  valid.  Clai- 
borne V.  Tanner,  18  Tex.  68,  77. 

Party  of  Weak  Intellect^Gross  In- 
adequacy of  Price. — Where  there  is 
gross  inadequacy  of  price  in  making 
exchanges  of  property,  a  court  of 
equity  or  an  impartial  jury  will  closely 
scrutinize  facts  and  give  weight  to 
slight  evidence  of  imposition  and  cir- 
cumvention, where  one  party  is  of 
weak  intellect.  McFaddin  v.  Vincent, 
21  Tex.  47,   57. 

Misrepresentation — Refusal  to  Ex- 
change.— If  a  person  about  to  ex- 
change land  for  personal  property 
makes  a  statement  that  such  land  is 
worth  $8,000,  when  it  is  worth  but 
$4,000,  and  the  value  of  such  land  is 
an  important  and  material  inducement 
to  such  contract  of  exchange,  he  can 
not  recover  if  the  other  party  refuses 
to  trade.  Newton  v.  Ganss  &  Co..  7 
Tex.  Civ.  App.  90,  92,  93,  26  S.  W.  81. 

Fraudulent  Misrepresentation  as  to 
Number  of  Cattle. — In  suit  to  rescind 
trade  and  recover  land  it  appeared 
plaintiff,  defendant  and  a  third  party 
had  made  agreement  whereby  the 
third  party,  upon  consideration  paid  by 
plaintiff  conveyed  to  defendant  certain 
land,  and  defendant  in  consideration 
therefor  conveyed  to  plaintiff  a  stock 
of  cattle  on  the  range,  held,  that  plain- 
tiff could  rescind  the  trade,  and  re- 
cover the  land  conveyed  to  defendant 
by  third  party  upon  proof  of  fraudu- 
lent representations  by  defendant  as 
to  number  of  cattle  sold.  Cabaness  r. 
Holland.  19  Tex.  Civ.  App.  383,  386, 
47  S.  W.  379,  affirmed  in  93  Tex.  680, 
no  op. 
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Evidence  Sustaining  Finding  of 
Fraud— In  a  suit  to  set  aside  a  sale 
of  a  shooting  gallery,  for  which  plain- 
tiff and  his  wife  transferred  to  defend- 
ant certain  real  estate  and  paid  a  cash 
consideration,  evidence  held  to  sustain 
a  finding  that  the  transaction  was  void 
for  fraud.  Parker  v,  Anderson  (Civ. 
App.),  85  S.  W.  856. 

Unmarketable  Nature  of  Articles  as 


Evidence. — When  the  petition  charges 
fraud,  and  raises  the  question  of  ade- 
quacy of  consideration,  evidence  show- 
ing the  unmarketable  nature  of  articles 
for  which  land  was  exchanged,  and 
the  unreasonable  burdens  assumed  by 
one  of  the  grantors,  is  admissible  to 
prove  the  attitude  of  defendant  in  re- 
lation to  the  transaction.  Davis  v.  Van 
Wie    (Civ.   App.),   30   S.  W.   492. 


Hxcise. 

Seethe  titles  INTOXICATING  LIQUORS;  LICENSES;  REVENUE  LAWS, 

Exclamati  ons. 

See  the  title  RES  GEST^. 

Exclusion. 

Of  aliens,  see  the  title  ALIENS,  toI.  1,  p.  174.  Of  witnesses  by  rule,  see 
the  title  WITNESSES.  Of  ballots,  see  the  title  ELECTIONS,  vol.  6,  p.  816. 
Of  passengers  by  carrier,  see  the  title  CARRIERS  OF  PASSENGERS,  vol.  3, 
pp.  803,  966,  et  seq.  See, -also,  the  titles  BENEFICIAL  AND  BENEVOLENT 
ASSOCIATIONS,  vol.  2,  p.  756;  CORPORATIONS,  vol.  4,  p.  682;  RELI- 
GIOUS SOCIETIES;  WAR.  As  to  exclusion  from  possession,  see  the  title 
LIMITATION  OF  ACTIONS  AND  ADVERSE  POSSESSION. 

Exclusive  Jurisdiction. 

See  the  title  COURTS,  vol.  5,  p.  334,  et  seq. 

Exclusive  Possession. 

See  the  title  LIMITATION  OF  ACTIONS  AND  ADVERSE  POSSESSION. 

Exclusive  Privileg^es.    . 

See  the  titles  FERRIES;  FRANCHISES;  MONOPOLIES  AND  CORPO- 
RATE  TRUSTS.  See,  also,  the  titles  CORPORATIONS,  vol.  4,  p.  836,  et 
seq.;  IMPAIRMENT  OF  OBLIG.^TION  OF  CONTRACTS;  MUNICIPAL 
CORPORATIONS;  TURNPIKES  AND  TOLLROADS.  As  to  privilege  to 
manufacture  gas,  see  the  title  GAS.  As  to  water  privileges,  see  the  title  WA- 
TER COMPANIES  AND  WATERWORKS. 

• 

Exclusive  Rig^Hts. 

As  to  minerals,  see  the  title  MINES  AND  MINERALS.     As  to  patents,  see 
the  title  PATENTS  AND  TRADEMARKS. 
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See  the  title  RELIGIOUS  SOCIETIES. 

excursion  TicKets  and  Excursions. 

See  the  title  CARRIERS  OF  PASSENGERS,  vol.  3,  p.  830. 


Excuse. 

For  nonperformance  or  delay,  see  the  title  CONTRACTS,  vol.  4,  p.  622,  et 
seq.  As  to  excuse  for  nondelivery  or  damage  by  carrier,  see  the  title  CAR- 
RIERS OF  GOODS,  vol.  3,  p.  528,  et  seq.  As  to  excuse  for  nonperformance 
of  master's  duty,  see  the  title  MASTER  AND  SERVANT.  As  to  excuse  for 
want  of  presentment,  demand  or  notice,  see  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  pp.  995,  et  seq.,  1000.  et  seq.,  1006,  et  seq.  As  to  excuse  for 
laches  and  delay,  see  the  titles  LACHES;  LIMITATION  OF  ACTIONS  AND 
ADVERSE  POSSESSION;  SPECIFIC  PERFORMANCE.  As  to  excuse  for 
trespass,  see  the  title  TRESPASS.  As  to  excuse  for  default,  see  the  title 
JUDGMENTS  AND  DECREES.  As  to  excuse  from  jury  service,  see  the  title 
JURY.  As  to  excuse  for  delay  or  nondelivery  of  telegram,  see  the  title  TELE- 
GRAPHS AND  TELEPHONES. 


Executed  and  Hxecutorx  Consideration. 

See  the  title  CONTRACTS,  vol.  4.  p.  589. 

Executed  Contract. 

See  the  title  CONTRACTS,  vol.  4,  p.  558. 

Executed  Trust. 

See  the  title  TRUSTS  AND  TRUSTEES. 

EXECUTION  AGAINST  THE  BODY  AND 
ARREST  IN  CIVIL  CASES. 

CROSS  REFERENCES. 

See  the  titles  FALSE  IMPRISONMENT;    IMPRISONMENT  FOR  DEBT. 

ShcriflF's  return  of  capias  ad  rcspon-  ,  of  a  court  of  sister    state.       Reid     z\ 
dendum  "executed  personally"  is  prima  I  Boyd,    13   Tex.  246. 
facie  evidence  of  personal  jurisdiction  | 
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Execution  and  Proof  of  Documents. 

See  the  title  DOCUMENTARY  E^VIDEXCE,  vol.  6,  p.  531,  and  references 
made.  See.  also,  the  titles  BEST  AND  SECONDARY  EVIDENCE,  vol.  2. 
p.  796;  LOST  INSTRUMENTS  AND  RECORDS;  WILLS. 


Execution  of  Poiwers. 

.^ee  the  title  POWERS. 

EXECUTIONS. 

BY    T.    B.    BENSON. 

I.  Definition,  239. 

n.   Different  Writs  of  Execution,  240. 
m.  Property  Subject  to  Execution,  240. 

A.  Power   of   Legislature,   240. 

B.  Statutory  Provision,   240. 

C.  Property   or    Interests   of   Debtor,   240. 

D.  By  Consent  of  Debtor,  240. 

E.  Property  Subject  to  Attachment,  241. 

F.  Personal  Property,  241. 

1.  Money,   241. 

2.  Crops,   241. 

3.  Improvements,   241. 

4.  Chattels  Real,  241. 

5.  Franchises,  242. 

6.  Corporate  Stocks,  242. 

7.  Choses  in  Action,  242. 

8.  Proceeds  of  Another  Execution,  243. 

G.  Real  Property.  243. 

1.  In  General.  243. 

2.  School    Lands,   244. 

3.  Certificate  Lands,  244. 

H.  Particular  Estates  and  Interests,  244. 

1.  Contingent   Interests,  244. 

2.  Life   Estates,  244. 

I.   Equitable    Estates   and    Interests,   24  4. 

1.  At  Common  Law,  244. 

2.  Under   English   Statute,   244. 

3.  Under  Texas  Statute,  244. 

J.  Property  in   Custody  of  Law,  246. 
K.  Property  Subject  to  Lien,  246. 
L.  Property   Mortgaged,   246. 

1.  Interests  of   Mortgagor,  246. 

2.  Interests  of  Mortgagee,  248. 
M.  Property    Conveyed,   248. 

1.  Interests  of  Vendor,  248. 

2.  Interests  of  Purchaser,  251. 
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N.  Property  Assigned,  252. 

O.  Property  Exchanged,  252. 

P.  Property  Hired,  252. 

Q.  Property  Loaned,   253. 

R.  Property  in   Possession   of   Particular    Persons,  253. 

1.  Agents  and   Attorneys,   253. 

2.  Third  Persons,  253. 

S.  Property  Owned  by  Particular  Persons,  254. 

1.  Partners,  254. 

2.  Cotenants,  254. 

3.  Private  Corporations,  254. 

4.  Municipal  Corporations,  254. 

5.  Husband  and  Wife,  254. 

6.  Landlord  and  Tenant,  254. 

7.  Decedents,   254. 

8.  Devisees  and  Legatees,  254. 

T.  Determining  Whether  Property  Subject  to  Execution,  254. 

1.  As   of  What  Time,   254. 

2.  Who  May  Raise  Question,  254. 

IV.  Property  Exempt  from  Execution,  254. 
V.   Form  and  Requisites  of  Writ,  254. 

A.  In  General,  254. 

B.  Statutory  Provision,  254. 

C.  Conformity  to  Judgment,  255. 

D.  Description  of  Judgment,  256. 

E.  Reference  to  Judgment,  257. 

F.  Description  of  Parties,  257. 

1.  PlaintiflFs,   257. 

2.  Defendants,  258. 

G.  Description  of  Amount,  259. 
H.  Description   of  Property,   259. 

I.  Recital  of  Death   of  Party,  259. 

1.  In  General,  259. 

2.  Source  of  Information,  259. 

J.  Recital  of  Affidavit  to  Obtain  Writ,  259. 
K.  Recital  of  Issuance  of  Prior  Execution,  259. 
L.  Caption  or  Title.  260. 
M.  Indorsement,   260. 
N.  Teste  and  Seal,  260. 

O.  Of  Execution   Issued  after   Remand,  260. 
P.  Irregularities,  261. 

1.  Effect,  261. 

2.  Objections,   261. 

VI.  Amendment  of  Writ,  261. 

A.  In    General,   261. 

B.  Time  of  Amendment,  261. 

Vn.   Construction  of  Writ,  262. 
Vra.  Validity  of  Writ,  262. 
IX.  Issuance  of  Writ,  262. 

A.  Statutory  Provision,  262. 
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B.  What  Amounts  to  Issuance,  262. 

C.  Necessity  for  Issuance,  262. 

D.  Compelling  Issuance,  262. 

E.  Power  to  Issue  Writ,  263. 

1.  Of  Courts,  263. 

a.  In   General,  263. 

b.  Court  of  Equity,  263. 

c.  Mayor's  Court,  263. 

d.  Justice  of  the  Peace,  263. 

e.  On  Remand,  263. 

2.  Of  Clerks  of  Court,  263. 

F.  Parties  to  Issuance,  263. 

1.  In  Whose   Favor  Writ  Issued,  263. 

2.  Against  Whom  Writ  Issued,  263. 

G.  Prerequisites  to  Issuance,  265. 

H.  To  What  County  Writ   Issued,   265. 

1.  County  Where  Judgment   Rendered,  265. 

2.  County  Other  than  One  Where  Judgment   Rendered,  265. 

a.  In  General,  265. 

b.  Necessity  for  Issuance  to  County  Where  Judgment  Rendered, 

265. 

c.  Form  and   Requisites   of  Writ,  266. 

3.  To  New  County   Formed  from  One  Where  Judgment   Rendered, 

267. 

4.  To  New  County  Where  Abstract  of  Judgment  Filed,  267. 

5.  Simultaneous  Issuance  to  Different  Counties,  267. 
I.  Issuance  on  Judgment,  267. 

1.  Necessity   for  Judgment,   267. 

2.  Proof  of  Judgment,  267. 

3.  Nature  of  Judgment,  268. 

a.  In  General,  268. 

b.  Finality,  268. 

c.  Direction  for  Issuance,  268. 

d.  Designation  of  Property  for  Levy,  269. 

e.  Ptfcttttiary  Judgment,  269. 

f.  Certainty,  269. 

g.  Recording  and  Indexing,  269. 
h.  Lost  Judgment,   269. 

i.  Satisfied    Judgment,    270. 
j..  Vacated  Judgment,  270. 
k.  Void  Judgment,  271. 
1.  Erroneous  Judgment,  272. 
m.  Judgment  by  Default,  272. 
n.  Judgment  on  Confession,  272. 
o.  Judgment  Stayed,  272. 
p.  Judgment  Enjoined,  272. 

q.  Judgment  Rendered  on  Notice  by  Publication,  272. 
r.  Judgment    Rendered    on    Foreign    Judgment,   273. 
s.  Judgment  Rendered  in  Violation  of  Stipulation,  273. 
t.  Judgment  of  Revival,  273. 
u.  Judgment  of  Foreclosure,  273. 


Digitized  by 


Google 


232  Executions 


V.  Judgment   for   Cost,   273. 

w.  Judgment  in  Action  for  Trial  of  Right  to  Property,  273. 

X.  Judgments   of  Particular   Courts,  273. 

y.  Judgments   against   Particular   Persons.  273. 

(1)  Receivers,  273. 

(2)  Executors    and    Administrators,    273. 

(3)  Person    Not   Party,  273. 

z.  Judgment  Where  Appeal  Taken,  273. 
•  (1)  Judgment  of  Lower  Court,  273. 

(a)  Without   Supersedeas    Bond,  273. 

(b)  With   Supersedeas    Bond,  274. 

(c)  Where   Appeal    Abandoned,   274. 
(2)  Judgment  of  Appellate   Court,  274. 

(a)  In  General,  274. 

(b)  On    Affirmance,    275. 

(c)  On    Reversal,  275. 
4.  On  Several  Judgments,  275. 

J.  Issuance  on  Decree,  275. 

K.  Issuance  on  Order  for  New  Trial,  275. 

L.  Issuance  on  Bond,  275. 

M.  Time   of   Issuance,  276. 

1.  Issuance  Instanter,  276. 

2.  After   Adjournment    of   Term,    276. 

3.  Within  Twenty   Days,   276. 

4.  After  Twelve  Months,  276. 

5.  After  Death  of  Party,  279. 

a.  Plaintiff,  279. 

b.  Defendant,  279. 

(1)  In   General,   279. 

(2)  Where  Judgment   Revived  by  Scire   Facias,  279. 

(3)  Where  There   Are  Several   Defendants,  279. 

6.  After   Receipt   of   Mandate,  279. 

7.  While   Suit   for   Injunction   Pending,  279. 

8.  Effect  of  Premrture  Issuance,  279. 
N.  Forged  Issuance,  279. 

O.  Irregular  Issuance,  279. 

P.  Of  Alias  and  Pluries    Writs,  280. 

Q.  Presumptions,  280. 

R.  Effect  of  Issuance,  280. 

X.  Receipt  of  Writ  by  Officer,  28 1. 
XI.  Abandonment  and  Withdrawal  of  Writ,  28 1. 
Xn.  Enjoining  Execution,  28i. 

A.  In  General,  281. 

B.  Jurisdiction  and  Venue,  281. 

1.  Court   Where   Judgment   Rendered,   281. 

2.  Other  Courts,  282. 

3.  Retention   of  Jurisdiction,  283. 

C.  Parties,  283. 

1.  Plaintiffs,  283. 
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a.  Owner,   283. 

b.  Holder  of  Record  Title,  284. 

c.  Trustee,  284. 

d.  Cestui  Que  Trust,  284. 

e.  Vendor,  284. 

1.  Purchaser,  284. 
g.  Mortgagee,  285. 
h.  Attaching   Creditor,   285. 
i.  Garnishee,   285. 
j.  Husband  and  Wife,  285. 
k.  Surety,  286. 

1.  Stranger   to  Judgment,  286. 
2.  Defendants,  286. 
D.  Grounds  for  Relief,  287. 

1.  In  General,  287. 

2.  As   Determined   by   Existence   of  Other   Remedy,   287. 

a.  In   General,  287. 

b.  Action  for  Damages,  287. 

c.  Trespass  to  Try  Title,  287. 

d.  Trial  of  Right  of  Property,  288. 

e.  Motion  for  New  Trial,  289. 

f.  Appeal,  289. 

g.  Certiorari,  289. 
h.  Supersedeas,  289. 

i.  Legal   Defenses,  289. 

3.  As  Determined  by  Injury  to  Plaintiff,  290. 

a.  In  General,  290. 

b.  Cloud  on  Title,  290. 

4.  As  Determined  by  Nature  of  Execution,  292. 

a.  Void    Execution,   292. 

b.  Voidable  Execution,  292. 

c.  Excessive   Execution,   293. 

5.  As   Determined  by   Existence   of  Judgment,  293. 
6   As  Determined  by  Nature  of  Judgment,  293. 

a.  Valid  Judgment,  293. 

b.  Void  Judgment,   293. 

c.  Voidable    Judgment,   293. 

d.  Dormant   Judgment,   293. 

e.  Lost  Judgment,  293. 

f.  Satisfied  Judgment,  293. 

(1)  In  General,  293. 

(2)  By  Prior  Levy,  294. 

(3)  By  Delivery  of  Property,  294. 

(4)  By   Discharge  in   Bankruptcy,  294. 

7.  As  Determined  by  Time  of  Issuance,  294. 

a.  After   Twelve    Months,   294. 

b.  After  Death  of  Party,  294. 

8.  As   Determined  by  Ownership  of  Property,  295. 

0.  As   Determined  by  Liability  of  Property  to   Execution,  296. 

10.  As  Determined  by  Manner  of  Levy,  296. 

11.  As  Determined  by  Release  of  Levy,  296. 

12.  As  Determined  by  Manner  of  Sale,  297. 
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13.  As  Determined  by  Right  to  Contribution  between  Defendants,  297. 

E.  Prerequisites  to  Bringing  Suit,  297. 

F.  Multifariousness,  297. 

G.  Petition,  297. 

1.  Nature,  297. 

2.  Verification,  297. 

3.  Sufficiency  of  Allegations,  298. 

4.  Alleging   Particular   Facts,  298. 

a.  Want  of  Other  Remedy,  298. 

b.  Pursuit  of  Other  Remedy,  298. 

c.  Injury  to  Petitioner,  298. 

(1)  In  General,  298. 

(2)  Cloud  on  Title,  298. 

d.  Interest  of  Petitioner,  299. 

e.  Value  of  Property,  299. 

f.  Invalidity  of  Judgment,  299. 

g.  Satisfaction  of  Judgment,  299. 

h.  Issuance  of  Prior  Executions,  299. 

5.  Construction  of  Allegations,  300.  ^ 
H.  Plea  or  Answer,  300. 

I.  Burden  of  Proof,  300. 

J.  Instructions^  300. 
K.  Verdict,  300. 
L.  Time  of  Issuance,  300. 

1    Within  Six  Months,  300. 

2.  Within  Twelve  Months,  300. 

3.  During  Pendency  of  Appeal,  301. 
M.  Judgment,  301. 

1.  Requisites  and  Validity,  301. 

2.  Perpetuating  Injunction,  302. 

3.  Dissolving  Injunction,  302. 

4.  Reviving  Original  Judgment,  303. 

5.  Substituting  Destroyed  Judgment,  303. 

6.  Enjoining  Writ  of  Possession,  303. 
N.  Return  of  Writ  of  Injunction,  303. 
O.  Appeal,  303. 

P.  Effect  of  Injunction,  303. 

1.  On  Levy  and  Lien,  303. 

2.  On  Sale,  303. 

3.  On   Recovery  on  Injunction  Bond,  304. 
Q.  Costs  of  Injunction,  304. 

R.  Damages  for  Wrongful  Injunction,  304. 


Xm.  Staying,  Quashing  and  Superseding,  305. 

A.  Staying  Execution,  305. 

1.  Grounds  for  Stay,  305. 

2.  Contract  for  Stay,  305. 

3.  Effect  of  Stay,  306. 

a.  On  Judgment  Lien,  306. 

b.  On  Issuance  of  Other  Executions,  306. 

c.  As   Release  of  Surety,  306. 

B.  Quashing  Execution,  306. 
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1.  Time  of  Quashing,  306. 

2.  Grounds  for  Quashing,  306. 

a.  Where  Execution  Void,  306. 

b.  Where   Defects  of  Record,  306. 

c.  In   Trial   of   Right   of   Property,   306. 

3.  Proceedings  for  Quashing,  306. 

a.  Nature  of,  306. 

b.  Notice,  306. 

c.  Hearing,   307. 

4.  Appeal,  307. 

C.  Superseding  Execution,  307. 

XIV.  Abatement  of  Writ,  307. 
XV.  Withdrawal  of  Writ,  307. 
XVI.  Levy  of  Writ,  307. 

A.  In  General,  307. 

B.  Necessity  for,  307. 

1.  To  Preserve  Judgment  Lien,  307. 

2.  To  Bind  Surety,  307. 

3.  Where  Property  Described  in  Order  of  Sale,  307. 

C.  Propriety  of  Levy,  307. 

D.  Prerequisites  to  Levy,  307. 

E.  Time  of  Making  Levy,  307. 

1.  After  Twelve  Months,  307. 

2.  After  Death,  308. 

3.  After  Return  Day,  308. 

4.  After   Making   Return,   308. 

F.  By    Whom    Levy    Made,    308. 

1.  In  General,  308. 

2.  Sheriff,  308. 

3.  Deputy   SheriflF,   308. 

4.  Constable,  308. 

5.  Marshal,  308. 

6.  Disqualification    of    Officer,   309. 

7.  Duty  and  Liability  of  Officer,  309. 

a.  Duty,   309. 

b.  Liability,  309. 

c.  Under  Indemnity  Bond,  309. 

G.  Who  May  Have  Levy  Made,  309. 
H.  On  What  Property  Levy  Made,  309. 

1.  Designated  by  Law,  309. 

2.  Designated  by  Execution,  310. 
3    Designated    by   Parties,   310. 

a.  In   General,  310. 

b.  By  Defendant,  310. 

(1)  In   General,  310. 

(2)  Where  Property  All  of  Same   Class,  3i|. 

(3)  Where  Right  Denied,  311. 

(a)  No  Request  to  Defendant,  311. 

(b)  Effect  on  Sale,  3fl. 

(4)  Where  Right  Afforded,  312. 
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(5)  Where    Defendant   Not   Found   after   Search,  312. 

(6)  Where    Defendant    Has    No    Other    Property,    313. 

(7)  Mode   and   Sufficiency  of   Pointing   Out,   313. 

(8)  Property  That  May  Be  Pointed  Out,  314. 

(a)  Property   Exempt,  314. 

(b)  Property  of  Surety,  315. 

(c)  Property   of   Third    Person,   315. 

(9)  Substituting    Property,    315. 

c.  By  Plaintiff,   315. 

d.  By   Surety,   316. 

e.  By  Mortgagee,  316. 

f.  By  Claimant  of   Property,  316. 
J.  On  How  Much  Property  Levied,  316. 
J.  Manner  of   Making  Levy,  317. 

1.  In   General,  317. 

2.  Conformity  to  Statute,  318. 

3.  Conformity  to  Direction  of  Plaintiff,  318. 

4.  By  Use  of  Force,  318. 

5.  Of  Execution  from  Another  County,  318. 
G.  Of  Execution  from  Justice's  Court,  318. 

7  On  Land,  318. 

8  On   Personalty,  319. 

a.  In  General,  319. 

b.  Statutory   Provision,  319. 

c.  On    Stock   of   Goods,   319. 

d.  On   Cattle,  320. 

e.  On  Crops,  321. 

f.  On    Corporate    Stocks,   322. 

g.  On  Slaves,  322. 

h.  Dependent   on    Possession,   322. 
1).  On    Property   of   Particular   Persons,   322. 

a.  Of  Codefendants,  322. 

b.  Of  Partners,  322. 

c.  Of  Husband  and  Wife,  323. 

d.  Of  Pledgee,  323. 
K.   Sufficiency  of  Levy,  323. 

1  On  Land,  323. 

a.  Description   of   Property,  323. 

(1)  In  General,  323. 

(2)  Presumptions,    326. 

(3)  Construction,   327. 

(4)  Aided  by  Deed,  327. 

(5)  EflFect  of   Insufficient   Description,  327. 

b.  Description    of    Owner,    327. 

2  On  Personalty,  327. 
3.  Irregular  Levy,  328. 

a.  Presumptions,  328. 

b.  Effect  on  Purchaser,  328. 

c.  Objections,  328. 

d.  Waiver,   328. 

L.  Indorsement  of  Levy,  328. 


M.  Signing  of  Levy,  329. 
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X.  Amendment  of  Levy,  329. 

0.  Custody  of  Property,  329. 

P.  Consent  of  Owner  to  Levy,  330. 

Q.  Proof  of   Levy,  330. 

R.  Quashing  and  Setting  Aside   Levy,  330. 

S.  EflFect  of  Levy,  330. 

1.  On  Title  and  Possession,  330. 

2.  As  Satisfaction  of  Judgment,  331. 

3.  As  Creation  of  Lien,  332. 

4.  As  Estoppel,  332. 

5.  As  Trespass,   332. 
T.  Second  Levy,  332. 

XVn.  Return  of  Writ,  332. 

A.  Statutory  Provision,  332. 

B.  Necessity  for,  332. 

C.  Time  of  Making— Return  Day,  333. 

D.  Manner  of  Making,  333. 

E.  Form  and  Requisites,  334. 

F.  Contents,  334. 

1.  Description  of  Property,  334. 

2.  Value  of  Property,  334. 

3.  Lien   of    Prior   Executions,   334. 

4.  Alleging  Levy,  334. 

5.  Alleging  Sale,  335. 

G.  Duty  and   Liability  of  Officer,   335. 
H.  Amendment,   335. 

1.  Quashing  and  Setting  Aside,  336. 
J.  Proof  of  Return,  336. 

K.  EflFect  of  Return,  336. 

1.  Conclusiveness,  336. 

2.  On  Purchaser,  339. 

3.  As  Evidence,  339. 

4.  As  Constructive  Notice,  339. 

5.  Of  Return  without  Sale,  339. 

XVm.  Entry  of  Levy  and  Return,  3:;'.>. 

A.  On   Writ,  339. 

B.  On  Docket,  340. 

XTX.  Lien  and  Priorities,  34o. 

A.  Liens,   340. 

1.  Commencement,  340. 

a.  From  Date  of  Issuance,  :uo. 

b.  From  Date  of  Levy,  341. 

c.  From   Date  of  Indorsement,  34 J. 

2.  Termination,   341. 

a.  At  Return  Day,  341. 

b.  By  Death  of  Party,  341. 

c.  By  Return  without   Sale,  341. 

d.  By  Replevin,  341. 

e.  By   Delivery    Bond,   341. 
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f.  By  Act  of  Defendant,  341. 

g.  By  Removal  of  Property,  341. 
h.  By  Postponement  of  Levy,  341. 

i.  By  Reversal  of  Judgment,  342. 
j.  By  Existence  of  War,  342. 
B.  Priorities,  342. 

1.  Between    Different    Executions,   342. 

.;.  Between   Executions  and  Other   Liens,  343. 

a.  Execution  and  Conveyance,  343. 

b.  Execution   and   Mortgage,  346. 

c.  Execution  and  Contract  to  Convey,  347. 

d.  Execution  and  Contract  to  Reconvey,  347. 

e.  Execution  and  Purchase  Money  Note,  3-17. 

f.  Execution  and  Distress  Warrant,  347. 

g.  Execution  and  Equitable  Lien,  348. 
h.  Execution  and  Landlord's  Lien,  348. 


XX.  Satisfaction  and  Discharge,  349. 

A.  What  Amounts  to  Satisfaction,  349. 

1.  Payment,  349. 

a.  In  General,  349. 

b.  In  Money,  349. 

c.  In  Draft,  349. 

d.  To  Attorney,  349. 

e.  After  Return  Day,  349. 

2.  Receipt  of  Creditor,  349. 

3.  Levy,  350. 

4.  Replevin,  350. 

5.  Sale,   350. 

6.  Payment  on  Judgment,  350. 

B.  To  Whom  Made,  350. 

C.  Entry  of  Satisfaction,  350. 

D.  Proof  of  Satisfaction,  350. 

E.  Setting  Aside  Satisfaction,  351. 

XXI.  Supplementary  Proceedings,  351. 
XXn.   Sale,  351. 

XXm.   Claims  of  Third  Persons,  351. 

A.  Who  May  Assert,  351. 

B.  Procedure,  351. 

XXIV.  Wrongful  Execution,  352. 

A.  Rights  and  Liabilities,  352. 

1.  Rights,  352. 

2.  Liabilities,  352. 

B.  Grounds  of  Action,  353. 

1.  In  General,  353. 

2.  Necessity   for    Levy,    353. 

3.  Levy  en  Land,  353. 

4.  Levy  on  Property  of  Third  Person,  353. 

5.  Levy  on  Interests  of  Partnership,  353. 
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6.  Levy  on  Property  of  Decedent,  354. 

7.  Levy  on  Property  in  Custody  of  Law,  354. 

8.  Levy  on  Exempt  Property,  354. 

9.  Dependent  upon  Who  Receives  Proceeds,  354. 

C.  Damages,  354. 

1.  Elements,  354. 

a.  Injury  to  Business,  354. 

b.  Loss  of  Credit,  354. 

c.  Interest,  354. 

d.  Attorney's  Fees,  354. 

e.  Mental  Suffering,  355. 

f.  Consequential   Damages,  355. 

2.  Measure  of,  355. 

a.  In  General,  355. 

b.  Value  of  Property,  355. 

c.  Where  Levy  on  Exempt  Property,  356. 

3.  Exemplary,   356. 

4.  Mitigation,  358. 

D.  Procedure,  358. 

1.  Prerequisites  to  Action,  358. 

2.  Election  of  Remedies,   358. 

3.  Joinder  of  Causes  of  Action,  358. 

4.  Parties,  358. 

5.  Jurisdiction,  359. 

6.  Venue,  359. 

7.  Complaint,  359. 

8.  General  Denial,  359. 
9    Special  Plea,  360. 

10.  Burden  of  Proof,  360. 

11.  Evidence,  360. 

12.  Instructions,  361. 

13.  Submission  to  Jury,  362. 

14.  Verdict,  362. 

CROSS  REFERENCES. 

Sec  the  titles  ATTACHMENT,  vol.  2,  p.  296;  EXECUTION  AGAINST  THE 
BODY  AND  ARREST  IN  CIVIL  CASES,  ante,  p.  228;  EXEMPTIONS 
FROM  EXECUTION  AND  ATTACHMENT;  GARNISHMENT;  HOME- 
STEAD EXEMPTIONS;  JUDICIAL  SALES;  SHERIFFS'  SALES. 


I.  Definition. 

"Execution  is  defined  to  be  the  act 
of  carrying  into  effect  the  final  judg- 
ment of  a  court.  The  writ  which  au- 
thorizes the  officer  so  to  carry  into 
effect  such  judgment  is  also  called  an 
execution."  Lockridge  v.  Baldwin,  20 
Tex.  303,  306;  Borden  v.  Tillman,  39 
Tex.  262,  273. 

"A  writ  of  execution  is  the  em- 
bodied  power    of    the    court,     in      the 


shape  of  a  command  to  a  ministerial 
officer,  respecting  the  rights  of  the 
parties  to  the  judgment;  and  imposing 
upon  the  officer  certain  duties  and  lia- 
bilities prescribed  by  law."  Lockridge 
i\  Baldwin,  20  Tex.  303,  308;  Morris 
r.  Morgan,  92  Tex.  92,  45  S.  W.  1002; 
Henry  v.  Moore,  1  App.  Civ.  Cases, 
§§    880,    882. 

Process  to  Carry  Judgment  into  Ef- 
fect.— *'The  term,  execution,  applies  to 
ail  processes  issued  to  carry  into  effect 
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the  final  judgment  of  a  court.  Any 
writ,  which  authorizes  the  officer  to 
carry  into  effect  such  judgment,  is  an 
execution."  Pierson  v.  Hammond,  22 
Tex.  585,  587. 

Process  under  Which  Property  May 
Be  Sold. — Any  process  issuing  from  a 
district  court  under  which  property 
may  be  sold  after  final  judgment  is  an 
execution.  Pierson  v.  Hammond,  22 
Tex.  585,  587;  Borden  v.  McRae,  46 
Tex.  396;  Smithwick  v,  Kelly,  79  Tex. 
564,   576,   15    S.    W.   486. 

The  word  ^'execution"  as  used  in 
art.  3772,  Pas.  Dig.,  when  considered  in 
reference  to  a  judgment  for  money 
meant  such  process  as  authorizes  the 
seizure  and  sale  of  the  judgment 
debtors'  property  to  satisfy  the  judg- 
ment. Gruner  v.  Westin,  66  Tex.  216, 
219,   18   S.  W.  512. 

Order  of  Sale. — Any  writ  which  au- 
thorizes the  officer  to  carry  into  eflFect 
the  final  judgment  of  a  court,  is  an 
execution;  and  the  claimant  of  prop- 
erty seized  by  virtue  of  an  order  of 
sale  is  entitled  to  the  same  remedies, 
in  asserting  the  claim,  as  exist  under 
the  levy  of  any  other  form  of  execu- 
tion. Pierson  v.  Hammond,  22  Tex. 
585. 

n.  Different  Writs  of  Execution. 

Writ  of  Capias  Ad  Satisfaciendum. 

—See  the  titles  EXECUTION 
AGAINST  THE  BODY  AND  AR- 
REST IN  CIVIL  CASES,  ante,  p. 
228;   IMPRISONMENT   FOR   DEBT. 

Writ  of  Venditioni  Exponas. — See 
the  title  VENDITIONI  EXPONAS. 

Writ  of  Possession. — See  the  title 
POSSESSION,  WRIT  OF. 

m.  Property  Subject  to  Execu- 
tion. 
A.    POWER   OF  LEGISLATURE. 

The  legislature  has  power  to  sub- 
ject to  execution  property  previously 
exempt.  Portis  v.  Parker,  22  Tex. 
099,   707. 


B.  STATUTORY  PROVISION. 

To  satisfy  pecuniary  judgments,  un- 
der the  execution  act  of  1842,  personal 
property,  uncultivated  lands,  slaves, 
and  improved  lands  and  homestead 
were  subject  to  execution  in  the  order 
named.  Price  v.  Brady,  21  Tex.  614, 
617. 

C.  PROPERTY  OR  INTERESTS  OF 

DEBTOR. 

In  order  for  property  to  be  subject 
to  levy  and  sale  under  an  execution,  it 
must  be  owned  by  the  execution  debtor 
at  the  time  of  levy  and  sale.  Forbes, 
etc.,  Co.  V.  Hill,  Dallam  486.  487;  Mc- 
Cargo  V.  Smith.  23  Tex.  Civ.  App.  714, 
58  S.  W.  188;  Pinkard  v.  Willis  &  Bro.. 
24  Tex.  Civ.  App.  69,  72,  57  S.  W.  891, 
affirmed  in  94  Tex.  692,  no  op.;  Lewis 
V.  Davidson  (Civ.  App.),  29  S.  W.  403, 
404;  Perry  man  v.  Rayburn  (Civ.  App.), 
30  S.  W.  915;  Barnes  v.  Krause  (Civ. 
App.),  53  S.  W.  92,  affirmed  in  93  Tex. 
724,  no  op.;  Massie  v.  McKee  (Civ. 
App.),  56  S.  W.  119. 

If  the  execution  debtor  has  at  the 
time  of  levy  no  right  in  law  to  take 
property  levied  on,  or  to  sustain  a  suit 
for  it,  it  is  not  subject  to  the  execution, 
because  the  execution  can  not  go  be- 
yond the  right  of  the  defendant  in  the 
property.  Vickery  v.  Ward,  2  Tex. 
212,  216. 

Xo  property  or  interest  in  property 
is  subject  to  sale  under  execution  or 
like  process,  unless  the  debtor,  if  sui 
juris,  has  power  to  pass  title  to  such 
property  or  interest  in  the  property 
by  his  own  act.  Moser  &  Son  v. 
Tucker,  87  Tex.  94,  26  S.  W.  1044. 

D.  BY   CONSENT  OR  DEBTOR. 

Where  property  was  attempted  to 
be  sold  on  execution  sale  and  an 
agreement  was  obtained  from  the  per- 
son who  was  the  real  owner  of  the 
property  providing  "I  hereby  agree 
that  the  above  property  may  be  made 
use  of  for  the  purpose  of  the  above 
advertisement"  such  agreement  can  not 
be  taken  as  a  power  authorizing  the 
sale  of  the  land,  as  it  uses  no  words  of 
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bargain,  sale  or  conveyance*  and  is 
without  consideration  and  without  a 
seal.    Leland  v.  Wilson,  34  Tex.  79. 

E.  PROPERTY  SUBJECT  TO  AT- 
TACHMENT. 

See  the  title  ATTACHMENT,  vol. 
2,  p.  331. 

P.  PERSONAL  PROPERTY. 
1.  Money. 

Money   may    be    taken    in    execution 
the  same  as  any  other  property.  Hamil- 
ton r.  Ward,   4  Tex.   356,  357. 
1  Crops. 

Growing  crops  are  subject  to  sale 
cnder  execution.  Willis  v.  Moore,  59 
Tex.  628. 

Crops  fit  for  harvesting  may  be  levied 
on  as  personal  chattels.  Home  v. 
Gambrell,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  997;  Willis  v.  Moore,  59  Tex. 
628.  631. 

Crops,  whether  growing  or  stand- 
ing in  the  field  ready  to  be  harvested, 
are,  when  produced  by  annual  cultiva- 
tion, no  part  of  the  realty;  they  are 
Kablc  to  voluntary  transfer  as  chat- 
tels, and  may  be  seized  and  sold  under 
execution.  Willis  v.  Moore,  59  Tex. 
628. 

Where  land  is  leased  on  condition 
that  a  third  of  the  crop  shall  be  given 
to  the  owner  in  payment  of  rents,  the 
owner  acquires  no  title  to  the  part  of 
the  crop  reserved  for  rent  until  it  is 
set  apart  to  him  by  the  tenant;  hence 
a  creditor  of  the  tenant  may  levy  an 
execution  thereon  subject  to  the  land- 
lord's lien,  and  the  latter  is  not  en- 
titled to  the  possession  of  such  prop- 
erty, but  may  claim  payment  of  his 
claim  out  of  the  proceeds.  Pace  v. 
Sparks,  1  Posey  Unrep.  Cas.  402. 
8.  Improvements. 

A  mere  claim  for  compensation  for 
improvements  made  on  the  land  is  not 
such  an  interest  as  is  subject  to  ex- 
ecution. Mooring  v.  Mc Bride,  62  Tex. 
309. 

An  interest  in  land  only  to  extent  of 
a  right  to  recover  for  improvements  is 
7  Tex— 16 


not  subject  to  forced  sale,  under  a 
writ  of  execution.  Hendricks  v, 
Snediker,  30  Tex.  296,  308. 

In  1846,  one  B.  avowed  his  wish  to 
purchase  the  town  lot  in  controversy 
lor  his  two  sons,  and  having  then  pur- 
chased it,  he  said,  on  several  occasions 
in  1847  and  1848,  that  he  had  given  it 
to  his  son  Francis,  who,  in  the  spring 
of  1847,  went  into  possession  of  it, 
improved  it,  and  subsequently  oc- 
cupied and  claimed  it  as  his  own.  No 
consideration  of  any  kind  passed,  and 
B.  died  in  1850,  without  making  any 
conveyance  or  other  disposition  of  the 
property.  H.,  the  plaintiff  in  this  ac- 
tion of  trespass  to  try  title,  recovered 
a  money  judgment  against  Francis  in 
1856,  levied  on  the  lot  as  his  property 
and  bought  it  at  the  sheriff's  sale,  in 
March,  1857.  Held,  that  Francis,  as  a 
donee  or  purchaser  from  his  father,  ac- 
quired no  title  or  right  which  could 
be  protected  or  enforced  by  the  courts 
in  his  favor,  or  in  favor  of  any  one 
claiming  under  him;  that  his  improve- 
ments, being  made  without  his  father's 
consent,  and  for  his  own  benefit,  with 
full  knowledge  of  the  condition  of  the 
title,  raised  no  equity  which  the  courts 
could  enforce;  and  that  if  he  had  any 
right  to  compensation  for  his  im- 
provements, it  was  an  uncertain  right, 
ascertainable  only  by  decree,  and  was 
not  subject  to  execution,  so  as  to  vest 
in  the  plaintiff  by  virtue  of  his  pur- 
chase at  the  sheriff's  sale.  Curlin  v. 
Hendricks,  35  Tex.  225. 

4.    Chattels  Real. 

Lessee  of  real  estate  for  fixed  term 
has  ordinarily  an  estate  therein  sub- 
ject to  execution.  Moser  &  Son  v. 
Tucker  &  Co.,  87  Tex.  94,  97,  26  S.  W. 
1044. 

Estates  of  tenants  at  will  or  at  suf- 
ferance are  not  subject  to  execution. 
Moser  &  Son  v.  Tucker  Co.,  87  Tex. 
94,  97.  26  S.  W.  1044. 

Where  Right  to  Sublet  Restricted 
by  Agreement.— A  leasehold  interest 
under  a  lease  making  the  lessee's  right 
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to  sublet  conditional  upon  the  lessor's 
permission,  or  giving  him  permission 
to  sublet  to  a  responsible  party,  thus 
reposing  a  personal  trust  in  him,  is  not 
subject  to  execution  against  the  lessor, 
and  a  levy  thereon  can  not  be  upheld 
by  virtue  of  the  lessor's  consent  to 
have  the  leasehold  subjected  to  the 
debt.  Boone  v.  First  Xat.  Bank,  17 
Tex.   Civ.   App.  365,  43   S.   W.  594. 

Where  Right  to  Sublet  Restricted 
by  Statute.— Under  Sayles'  Civ.  St. 
art.  3122,  providing  that  persons  leas- 
ing lands  or  tenements  shall  not  rent 
or  lease  them  during  the  term  of  the 
lease  to  any  other  person  without  first 
obtaining  the  landlord's  consent,  a 
lessee's  interest  can  not  be  subjected 
to  the  payment  of  his  debts  in  the  ab- 
sence of  an  agreement  which  permits 
assignment  or  subletting  at  the  will  of 
the  lessee.  Moser  f.  Tucker,  87  Tex. 
94.  26  S.  W.  1044;  Moses  v.  Tucker, 
(Civ.  App.),  26  S.  W.  1105. 

A  transfer  by  a  lessee  of  the  leased 
premises  without  the  landlord's  con- 
sent could  only  make  the  assignee  a 
tenant  at  will  or  at  sufferance,  depend- 
ent upon  the  will  of  the  landlord. 
Such  estate,  even  if  the  transfer  were 
fraudulent,  would  not  be  s  ibject  to 
seizure  for  the  debts  of  t  tc  lessee 
making  such  transfer.  Moser  &  Son  v. 
Tucker  &  Co.,  87  Tex.  94,  26  S.  W. 
1044. 

It  seems  that  even  if  by  the  terms 
of  the  lease  the  lessee  be  allowed  to 
sublet,  that  such  power  could  not  be 
exercised  by  a  levy  and  sheriff  sale  of 
the  term  under  execution  against  the 
lessee.  Moser  &  Son  v.  Tucker  &  Co., 
87  Tex.  94,  26  S.  W.  1044. 

5. .  Franchises. 

If  the  corporate  franchises  of  a  cor- 
poration can  only  be  exercised  on  a 
particular  lot  in  a  city,  then  such  lot 
would  be  an  incident  to  the  corpora- 
tion, and  could  not  be  sold  under  ex- 
ecution. Palestine  v.  Barnes,  50  Tex. 
538. 

Under  the  act  of  December  19,  1857, 


the  railroad  track  franchise  and  char- 
tered powers  and  privileges  of  a  rail- 
road company  were  made  subject  to 
execution.  Central,  etc.,  R.  Co.  v. 
Henning,  52  Tex.  466. 
6.    Corporate  Stocks. 

If  by  any  proper  means  the  officer 
who  levies  the  execution  can  ascer- 
tain the  number  of  shares  owned  by 
the  debtor,  there  is  no  doubt  of  his 
authority  to  'levy  an  execution  upon 
so  many  of  them  as  may  be  proper  to 
satisfy  it,  as  in  other  cases;  but  when 
he  neither  possesses  nor  can  acquire 
such  knowledge  he  can  not  make  a 
lawful  levy  and  sale.  By  art.  199,  Rev. 
Stat.,  in  garnishment  proceedings  the 
creditor  is  entitled  to  ascertain  by  the 
answer  of  the  corporation  what  num- 
ber of  shares,  if  any,  the  debtor  owns 
in  such  corporation.  These  shares  so 
ascertained  shall  be  ordered  to  be 
sold,  or  so  much  thereof  as  may  be 
necessary.  Rev.  Stat.,  art.  208.  Keat- 
ing V.  Stone,  etc.,  Live  Stock  Co.,  83 
Tex.  467,  18  S.  W.  797. 

Under  arts.  2294,  2297,  Rev.  Stat, 
shares  levied  upon  by  notice  to  an  of- 
ficer of  the  corporation  may  be  sold 
under  execution.  Keating  v.  Stone, 
etc.,  Live  Stock  Co..  83  Tex.  467,  471, 
18  S.  W.  797. 

At  common  law  corporate  shares 
not  subject  to  levy  and  sale  upon  ex- 
ecution. Keating  v.  Stone,  etc.,  Live 
Stock  Co.,  83  Tex.  467,  471,  18  S.  W. 
797. 

Shares  in  railroad  corporations  are 
personal  property,  and  subject  to  ex- 
ecution. Baker  r.  Wasson,  53  Tex. 
150,  156.  See  Rev.  Stat.,  arts.  208,  209, 
210,  2397  and  4138.- 
'7.    Choses  in  Action. 

Qujere,  whether,  as  a  general  rule, 
choses  in  action  can  be  levied  upon 
and  sold.  Menard  v.  Shaw,  5  Tex. 
334. 

Choses  in  action  not  being  assign- 
able are  not  subject  to  sale  under  a 
scire  facias  at  common  law.  Price  v. 
Brady,  21  Tex.  614,  617. 
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.Votes  and  accounts  are  not  subject 
to  be  levied  on  and  sold  under  process 
of  execution.  Taylor  v.  Gillean,  23 
Tex.  508. 

Under  Execution  Act  of  1842. — 
"Personal  or  movable  property  might, 
in  some  connections,  include*  choses  in 
action,  but  I  apprehend  that  such  ex- 
tension has  never  been  given  to  the 
terras  in  statutes  subjecting  property 
to  execution.  Such  expressions  are 
merely  the  equivalents  of  the  terms, 
goods  and  chattels;  and  under  these 
choses  in  actions  have  not  been  in- 
cluded as  the  subjects  of  a  fieri  facias. 
There  is,  then,  no  express  authority 
under  the  statute  for  levying  upon  and 
selling  choses  in  action  m  satisfaction 
of  a  judgment."  Price  v.  Brady,  21 
Tex.  614,  617. 

Where  certain  certificates  of  the 
hmded  debt  of  the  republic,  concern- 
ing which  the  law  provided  that  *'they 
shall  be  transferable  only  on  the  books 
of  the  stock  commissioner  by  the 
holder  himself,  his  attorney  or  legal 
representative,'*  were  sold  by  virtue  of 
an  execution,  and  the  stock  commis- 
sioner refused  to  allow  the  sheriff  to 
make  the  transfer  on  his  books.  Held, 
that  the  court  would  not  compel  him 
to  do  so.  Menard  v.  Shaw,  5  Tex. 
334. 

8.   Proceeds  of  Another  Execution. 

Where  the  sheriff  has  one  execution 
in  favor  of  and  another  against  the 
same  person,  he  may  apply  the  money 
collected  upon  one  to  the  satisfaction 
of  the  other.  Hamilton  v.  Ward,  4 
Tex.  356;  Walton  v,  Compton,  28  Tex. 
569,  575;  McClane  v.  Rogers,  42  Tex. 
214,  218;  Mann  v.  Kelsey,  71  Tex,  609, 
C14,  12  S.  W.  43;  Deware  r.  Wichita, 
etc.,  Elevator  Co.,  17  Tex.  Civ.  App. 
394,  398,   43    S.   W.   1047. 

It  matters  not  that  in  the  one  case 
the  party  is  the  sole  plaintiff,  and  in 
the  other  codefendant  with  another. 
Hamilton  v.  Ward,  4  Tex.  356. 

Money  in  the  hands  of  the  sheriff, 
collected   under   an    order   of    sale    is- 


sued upon  a  judgment  foreclosing;  a 
vendor's  lien  upon  the  judgment  cred- 
itor's homestead  which  has  been  vol- 
untarily sold,  is  subject  to  a  valid  ex- 
ecution in  the  sheriff's  hands.  Mann 
V.  Kelsey,  71  Tex.  609,  613,  12  S.  W.  43. 

Section  6,  of  act  of  Jan.  27,  1842,  Pas. 
Dig.  art.  3777,  is  simply  declaratory  of 
the  antecedent  law  as  to  a  sheriff's 
duty  to  satisfy  an  execution  out  of  any 
money  of  the  defendant  coming  into 
his  hands.  Walton  v.  Compton,  28 
Tex.   569,   575. 

Realized  from  Exempt  Property. — 
Money  in  the  hands  of  a  sheriff  re- 
alized by  a  judgment  for  damages,  re- 
sulting from  the  seizure  and  conver- 
sion of  exempt  property,  can  not  ht 
applied  in  satisfaction  of  an  execution 
held  by  such  officer  against  the  plain- 
tiff. Howard  v.  Tandy,  79  Tex.  450, 
452,  15  S.  W.  578;  Cone  v.  Lewis,  04 
Tex.   331,   332. 

Agreement  between  Creditor  and 
Sheriff. — In  anticipation  of  money 
coming  into  the  hands  of  the  sheriff 
under  an  execution  which  he  holds  in 
favor  of  the  debtor  against  another 
party,  no  arrangement  or  understand- 
ing can  be  made  between  the  creditor 
and  the  sheriff  in  advance  of  the  re- 
ceipt of  the  money  arising  from  such 
execution  by  which  the  ^  money  is  to 
be  applied  to  the  satisfaction  of  the 
execution  in  favor  of  the  creditor,  or 
any  preference  be  given  the  creditor. 
McClane  v.  Rogers,  42  Tex.  214,  218. 

G.    REAL   PROPERTY. 
)1.    In  General. 

"The  remedy  given  by  statute  to 
the  judgment  creditor  against  the  real 
estate  of  the  debtor  is  by  process  of 
execution,  as  against  personal  prop- 
erty, and  not,  as  by  the  English  law,  a 
sequestration  of  the  profits  of  the 
land  by  writ  of  levari  facias,  or  the 
possession  of  a  moiety,  or  the  whole 
of  the  lands,  by  process  of  elegit  and 
extent."  Young  v.  Smith,  23  Tex.  598, 
599;    Lockridge    v.    Baldwin,    20    Tex. 
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303,    307.      See    Hart.    Dig.,   arts.    1271- 

1287. 

3.    School  Lands. 

Sayles'  Civ.  St.  art.  4218f,  provided 
that,  if  the  occupant  of  school  lands 
has  resided  on  his  home  section  for 
three  years,  additional  lands  purchased 
by  him  from  the  commissioner  may 
be  patented  at  any  time.  Article 
4218ff  provides  that,  in  case  of  the 
sale  of  such  purchased  tracts  after  the 
completion  of  the  three  years  resi- 
dence by  the  vendor,  the  vendee  need 
not  reside  on  or  occupy  such  pur- 
chased tract.  Held,  that  land,  pur- 
chased from  the  commissioner,  though 
unpatented,  was  subject  to  sale  under 
execution  against  the  purchaser  after 
he  had  resided  three  years  on  his 
home  section.  Martin  v.  Bryson,  71 
S.  W.  615,  31  Tex.  Civ.  App.  98. 
3.    Certificate  Lands. 

Land  located  by  virtue  of  a  valid 
headright  certificate  is  subject  to  levy 
and  sale  under  an  execution.  Morton 
V.  Welborn,  21  Tex.  772;  Barker  v. 
Swenson,  66  Tex.  407,  1  S.  W.  117; 
West  V,  Loeb,  16  Tex.  Civ;  App.  399, 
42   S.  W.  612. 

H.    PARTICULAR   ESTATES   AND 
INTERESTS. 

1.    Contingent  Interests. 

Uncertain  or  contingent  vested  es- 
tates or  rights  in  property  may  or- 
dinarily be  subjected  to  the  payment 
of  debts  through  execution.  Moser 
&  Son  V.  Tucker  &  Co.,  87  Tex.  94,  96, 
26  S.  W.  1044. 
S.    Life  Estates. 

A  life  estate  in  personal  property  is 
subject  to  execution.  Allen  v.  Russell, 
19  Tex.  87,  90.  See  the  title  RIGHT 
OF   PROPERTY,  TRIAL   OF. 

I.     EQUITABLE     ESTATES     AND 
INTERESTS. 

1.    At  Common  Law. 

Equitable  interests  were  not  subject 
to  execution  at  common  law.  Chast 
T.    York    County    Sav.    Bank,    89    Tex. 


316,  36  S.  W.  406;  Edwards  v.  Norton, 
55   Tex.  405. 

2.  Under  English  Statute. 

Trust  estates  were  made  subject  to 
execution  by  Statute  of  29  Charles  II, 
§  3,  but  this  act  did  not  subject  all 
equitable  interests  to  sale.  Under  the 
decisions  where  that  statute  prevails 
trust  estates  are  not  liable  to  execu- 
tion against  the  beneficiaries,  except 
in  case  of  a  clear  and  simple  trust  for 
the  benefit  of  the  debtor;  and  the  re- 
sult of  our  decisions  is  to  recognize  a 
similar  rule  as  to  equitable  estates  in 
land  under  our  statute.  Chase  v. 
York  County  Sav.  Bank.  89  Tex.  316,36 
S.  W.  406. 

3.  Under  Texas  Statute. 

See  post,  "Supplementary  Proceed- 
ings,"   XXI. 

It  could  not  be  contended  that  our 
statute  (Hart.  Dig.,  art.  1345)  in  the 
article  cited  went  further  than  the 
statute,  29  Charles  II,  in  subjecting  the 
equitable  and  trust  estates  to  execu- 
tion, and  perhaps  its  terms  would  go 
so  far.  Daugherty  v.  Cox,  13  Tex.  209. 
213. 

"It  may  be  that  an  equitable  claim 
to  title,  or  a  resulting  trust,  may  some- 
times be  subject  to  sale  by  execution, 
and  yet  every  equity  not  subject  to 
sale.'*  Daugherty  v.  Cox,  13  Tex.  209, 
212. 

The  sale  of  equities  must  depend 
upon  the  peculiar  circumstances  of 
each  particular  case.  Daugherty  v. 
Cox,  13  Tex.  209,  214;  Hendricks  r. 
Snediker,  30  Tex.  296. 

When  after  the  donation  of  lots  by 
a  railroad  to  a  Catholic  bishop,  it  ex- 
ecuted a  mortgage  on  all  its  property 
which  mortgage  was  foreclosed,  it  was 
held  that  a  reconveyance  by  the  bishop 
to  the  purchaser  at  a  foreclosure  sale 
because  the  lots  had  not  been  used  for 
church  purposes,  vested  a  legal  title 
in  the  purchaser  and  the  equitable  in- 
terest in  the  railroad,  so  that  a  judg- 
ment creditor  of  the  latter  could  sub- 
ject the  property  to  his  claim.     Gabert 
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r.  Olcott  (Civ.  App.).  22  S.  W.  286, 
reversed  in   86   Tex.   121. 

An  uncertain  equitable  interest  in 
knd  is  not  subject  to  sale  under  ex- 
ecution. Such  a  sale  would  involve 
ruinous  sacrifice  to  the  debtor,  with- 
out effecting  the  purpose  of  the  law 
in  satisfying  the  claims  of  creditors. 
Edwards  z\  Norton,  55  Tex.  405;  Hen- 
dricks v.  Snediker,  30  Tex.  296. 

.^n  equitable  interest  in  land  is  not 
subject  to  execution,  except  where  it 
is  a  clear  and  simple  trust  for  the 
benefit  of  the  debtor  alone.  Chase  v. 
York  County  Sav.  Bank,  89  Tex.  316, 
522,  36  S.   W.    406. 

Tnists  for  Accounting. — A  mere 
equitable  right  to  demand  an  account- 
ing from  a  trustee  is  not  such  an  in- 
terest in  land  as  is  subject  to  execu- 
tion. Chase  v.  York  County  Sav, 
Bank,  89  Tex.  316,  323,  36  S.  W.  406. 

Eleven  parties  having  contributed  in 
various  proportions  funds  used  to  pur- 
chase nine  tracts  of  land,  which  they 
caused  to  be  conveyed  to  one  of  their 
number  as  trustee,  united  in  executing 
an  instrument  releasing  their  interest 
and  title  to  such  trustee  and  declaring 
the  nature  of  the  trust  to  be  that  such 
person  had  the  absolute  title  and  right 
to  convey,  but  was  trustee  only  for 
the  purpose  of  accounting  to  them  for 
the  proceeds  of  the  land  when  sold,  in 
proportion  to  the  amounts  respectively 
contributed.  Held,  that  this  instru- 
ment placed  the  entire  title  to  the  land, 
legal  and  equitable,  in  the  trustee,  and 
left  no  interest  in  any  of  the  benefici- 
aries which  could  be  taken  by  levy  on 
and  sale  of  the  land  un^er  execution 
against  them.  The  interest  of  the 
beneficiaries  was  not  such  an  interest 
in  the  land  as  was  subject  to  levy,  and 
it  could  be  reached  only  by  an  equi- 
table proceeding  for  that  purpose. 
Chase  v.  York  County  Sav.  Bank,  89 
Tex.  316,  36  S.  W.  406. 

Spendthrift  Trust.— Land,  the  legal 
title  to  which  is  in  a  trustee,  whose 
duty  it  is  to  apply  its  income  for  the 


use  and  benefit  of  the  cestui  que  trust, 
the  terms  of  the  trust  expressly  de- 
claring that  the  trust  estate  should  not 
be  subject  to  the  debts  of  the  latter^ 
can  not  be  attached  on  execution 
against  him.  Wallace  r.  Campbell,  53 
Tex.  229,  citing  Gamble  v.  Dabney,  20 
Tex.  69,  76. 

Property  in  the  possession  of  a  ces- 
tui que  trust  under  a  testamentary  di- 
rection permitting  its  use  by  him,  is 
not  subject  to  his  debts,  although  it 
has  been  used  by  him  for  two  years 
prior  to  the  levy  of  an  execution. 
Herring  v.  Patten,  18  Tex.  Civ.  App, 
147,  44   S.   W.  50, 

Resulting  Trust. — The  interest  of  a 
beneficiary  under  a  resulting  trust  is 
subject  to  title  acquired  under  an  ex- 
ecution sale  of  such  interest.  Hirsh- 
feld  V,  Howard  (Civ.  App.),  60  S.  W. 
806,  denying  rehearing,  59  S.  W.  55. 

A  certain  equitable  claim  in  a  result- 
ing trust  may  sometimes  be  subject 
to  execution  sale.  Daugherty  v.  Cox, 
13  Tex.  209,  213. 

Where  land  sold  under  execution  as 
the  property  of  defendants'  father  was 
subject  to  a  resulting  trust  in  defend- 
ants' favor,  the  validity  and  effect  of 
a  deed. executed  by  the  father  and  his 
wife  to  defendants,  intending  to  con- 
vey the  property  to.  them,  was  imma- 
terial as  against  the  purchaser  at  the 
sale.  Hicks  v.  Pogue,  76  S.  W.  786, 
33  Tex.  Civ.  App.  333. 

Trust  for  Maintenance. — A  trust  was  ^ 
for  maintenance,  with  a  power  to  the 
trustees  of  disposal  of  the  property, 
except  as  to  a  certain  part,  which  was 
limited  over.  Held,  that  that  part 
could  not  be  taken  on  execution 
against  the  cestui  que  trust.  Gamble 
V.   Dabney,   20   Tex.   69. 

Where  Sale  Would  Defeat  Purposes 
of  Trust. — The  interest  of  one  cestui 
que  trust  can  not  be  sold  on  execution, 
where  it  is  of  so  varying  and  determi- 
nate a  character  that  the  transfer 
would   greatly   interfere  with   the  pur- 
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poses  of  the  trust.    Gamble  v.  Dabney, 
20  Tex.  69. 

J.    PROPERTY    IN    CUSTODY    OF 
LAW. 

Property  in  custody  of  the  law  is 
not  subject  to  execution.  Loeb  v. 
Blum,  2  Posey  445. 

Property  in  the  hands  of  a  receiver, 
pending  litigation,  is  not  subject  to 
levy  and  sale  until  after  a  final  de- 
cree is  rendered  in  the  cause.  Ed- 
wards V.  Norton,  55  Tex.  405;  Texas 
Trunk  R.  Co.  v.  Lewis,  81  Tex.  1, 
16  S.  W.  647. 

Property  of  defendant  in  execution 
is  not  prohibited  from  levy  and  sale 
as  being  in.  custodia  legis  by  being 
taken  into  the  hands  of  a  receiver  as 
the  property  of  a  third  party.  Farm- 
ers, etc.,  Nat.  Bank  r.  Scott,  19  Tex. 
Civ.  App.  22,  45   S.  W.  26. 

Held  under  Bond  for  Trial  of  Right 
of  Property. — Property  which  has 
been  levied  on  under  process  and  de- 
livered to  a  claimant,  who  has  executed 
a  bond  therefor  under  the  statute  pro- 
viding for  the  trial  of  the  right  of 
property,  is  in  custodia  legis,  and  not 
subject  to  a  subsequent'  levy  of  proc- 
ess against  defendant  in  the  first 
process.  Bailey  z:  Miears,  1  White  &' 
W.  Civ.  Cas.  Ct.   App.  §  84. 

Where  a  stock  of  goods  was  as- 
signed by  the  owners,  and  attach- 
ments were  levied  thereon  in  posses- 
sion of  the  assignee,  upon  the 
assignee's  obtaining  a  release  of  the 
attachment  and  regaining  possession 
of  the  property  upon  giving  bond  as 
required  by  the  statute  for  the  trial  of 
the  right  of  property,  the  goods  are  in 
custodia  legis,  and  are  not  subject  to 
an  execution  issued  against  the  as- 
signor. Le  Gierse  v.  Pierce,  2  Will- 
son,  Civ.  Cas.  Ct.  App.  §  89. 

In  Custody  of  Office  under  Writ  of 
Sequestration. — While  property  re- 
mained in  the  hands  of  an  officer  un- 
der a  writ  of  sequestration,  issued  out 
in  an  action  to  foreclose  a  chattel 
mortgage,  it  would  be  rej?arded  as   in 


custodia  legis,  and  not  subject  to 
seizure  on  execution,  and  that  custody, 
ceased  after  the  property  was  re- 
plevied and  taken  from  the  custody  of 
the  officer,  and  while  it  was  then  sub- 
ject to  seizure  by  execution,  the  rights 
of  plaintiff  in  the  foreclosure  suit  were 
not  impaired.  Krall  v.  Printing  Press 
Co.,   79  Tex.  556,   15   S.  W.  565. 

Levied  on  under  Attachmeni.— 
Horses  levied  on  under  attachment  as 
"they  mn  on  the  range"  in  the  country 
where  the  levy  is  made,  are  construct- 
ively in  custodia  legis.  Rice  t\  Miller, 
70  Tex.  613,  8  S.  W.  317. 

Property  of  Decedent. — See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS. 

K.      PROPERTY      SUBJECT       TO 
LIEN. 

Property  upon  which  a  factor  has  a 
lien  for  advances  may  be  levied  on  sub- 
ject to  such  advances.  Joost  v.  Scott, 
19  Tex,  473. 

The  existence  of  prior  liens  upon  the 
property  of  the  defendant  furnishes  the 
sheriff  no  justification  for  his  failure 
to  levy  execution  thereon.  Smothers  r. 
Field,    etc.,    Co.,   65  Tex.   435,   439. 

If  defendant  has  an  interest  in  the 
property  subject  to  execution,  it  may 
be  levied  on  and  sold  notwithstanding 
a  third  party  may  hold  a  lien  with 
which  it  will  be  incumbered  in  the 
hands  of  the  purchaser  at  the  sale. 
Garrity  r.  Thompson,  64  Tex.  597. 

L.     PROPERTY    MORTGAGEiD. 
1.    Interests  of  Mortgagor. 

Mortgaged  property,  both  real  and 
personal,  may  be  levied  on  and  sold 
under  an  execution  against  the  mort- 
gagor. Wright  V.  Henderson,  12  Tex. 
43;  Gillian  z\  Henderson,  12  Tex.  47. 
48;  Ballard  v.  Anderson,  18  Tex.  377, 
385;  Wootton  v.  Wheeler,  22  Tex.  338. 
339;  Baker  r.  Clepper,  26  Tex.  629, 
634;  Belt  z\  Raguet,  27  Tex.  471,  472; 
Raysor  z:  Reid,  55  Tex.  266,  271; 
Stiles  z\  Hill,  etc.,  Co.,  62  Tex.  429; 
De  La   Vega  r.   League,   64  Tex.  205. 
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213;  Garrity  v.  Thompson,  64  Tex. 
597;  Bracenridge  v.  Cobb,  85  Tex.  448; 
21  S.  W.  1034,  affirming  2  Tex.  Civ. 
App.  161,  21  S.  W.  614;  Mensing  v. 
Axcr,  2  Posey  268;  Parker  &  Co.  z\ 
Benner,  etc.,  Co.,  1  App.  Civ.  Cases, 
§  64;  Blum  v.  Conrad,  1  App.  Civ. 
Cases,  §  1217;  Gamraage  z\  Silliman, 
2  App.  Civ.  Cases,  §  14;  Wilkins  v. 
Bryarly  (Civ.  App.),  46  S.  W.  266. 

Where  one  holds  the  land  of  an- 
other as  security  for  a  debt,  the  ulti- 
mate right  of  property  is  with  him 
who  thus  encumbers  the  land  and  this 
right  may  be  levied  on  and  sold  under 
execution.  De  La  Vega  v.  League,  64  i 
Tex.  205.  I 

W.  held  tov^ards  L.  a  position  | 
similar  to  that  which  a  mortgagor 
holds  towards  a  mortgagee.  L.  held 
the  land  as  security  for  W.'s  debt;  the 
ultimate  right  of  property  remained 
with  \V..  and  this  could  not  be  divested 
except  by  sale  in  manner  pointed  out 
by  the  instrument.  Our  courts  have 
well  settled  the  principle  that  such  an 
interest  may  be  levied  on  and  sold 
under  execution.  De  La  Vega  v. 
League,  64  Tex.   205.  213. 

If  one  who  has  encumbered  his  land 
again  mortgages  it  and  afterwards  and 
before  foreclosure  of  the  lien  his  in- 
terest is  sold  on  execution,  the  pur- 
chaser succeeds  to  all  the  rights  of  the 
mortgagor.  De  La  Vega  v.  League, 
04  Tex.  205. 

Subject  to  Rights  of  Mortgagee— 
The  interest  of  the  mortgagor  may  be 
taken  in  execution  subject,  to  the  rights 
of  the  mortgagee.  The  rights  of  the 
mortgagee  to  enforce  his  lien  against 
^c  property  was  unaffected  by  an  ex- 
ecution against  the  interests  of  the 
mortgagor.  Gillian  v.  Henderson,  12 
Tex.  47;  Raysor  v.  Reid,  55  Tex.  268, 
2T0;  Garrity  v.  Thompson,  64  Tex.  597; 
Wynne  r.  State  Nat.  Bank,  82  Tex. 
378.  17  S.  \V.  918;  Gunter  v.  Cobb, 
^2  Tex.  598.  17  S.  W.  848;  Bracen- 
ridge r.  Cobb.  85  Tex.  448,  21  S.  W. 
1034,  affirming   2   Tex.   Civ.   App.    161, 


21  S.  W.  614;  Mensing  v.  Axer,  2 
Posey  268;  Parker  &  Co.  v.  Benner, 
etc.,  Co.,  1  App.  Civ.  Cases,  §  64;  Gam- 
mage  V.  Silliman,  2  App.  Civ.  Cases, 
§    14. 

Upon  the  sale  of  incumbered  prop- 
erty the  purchaser  only  obtains  the 
equity  of  redemption — the  right  to  pay 
the  prior  lien  and  hold  the  property. 
Brooks  V.  Lewis,  83  Tex.  335,  18  S. 
W.  614. 

Execution  sale  of  mortgaged  lands 
under  judgment  against  the  mortgagor 
passes  to  the  purchaser  title  and  right 
of  possession,  subject  merely  to  lien 
of  mortgage,  which  must  be  fore- 
closed to  give  title.  Wilkins  v.  Bry- 
arly   (Civ.   App.),   46   S.   W.   266. 

Un<}er  Purchase  Money  Mortgage. 
— Where  a  mortgage  to  secure  the 
purchase  money  of  land  is  executed 
simultaneously  to  the  deed  of  the 
vendee,  the  interest  of  the  mortgagor 
may  be  levied  and  sold,  even  though 
the  legal  title  still  remains  with  the 
vendor.     Baker  v.  Clepper,  26  Tex.  629. 

The  opinion  in  the  case  of  Ballard 
T.  Anderson.  18  Tex.  377,  had  sug- 
gested a  doubt  whether  the  purchaser 
of  real  estate  who  gives  a  mortgage 
for  the  whole  of  the  purchase  money, 
has  such  interest  in  the  land  as  can 
be  taken  in  execution.  See,  also,  Gil- 
lian z'.  Henderson,  12  Tex.  47;  Wright 
V.   Henderson,   12  Tex.   43,  46. 

T.  purchased  land  entirely  on  a 
credit,  taking  deed  therefor  which  was 
not  recorded.  The  funds  to  pay  bis 
purchase  money  notes  were  advanced 
by  one  B.,  under  an  agreement  that 
when  the  payment  was  completed  T. 
would  return  his  deed  to  the  vendor, 
who  would  then  execute  a  deed  to  B., 
and  the  latter  would  hold  the  title  un- 
til T.  repaid  the  money  so  advanced. 
Held,  that  the  superior  title  remained 
in  the  vendor,  and  that  a  purchaser 
under  an  execution  sale  against  T.  ac- 
quired only  his  equity,  but  could  not 
acquire  the  title  without  payment  to 
B.    of   the    purchase    money   advanced 
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by  him.  Cobb  v.  Trammell,  9  Tex. 
Civ.  App.  527,  30  S.  W.  482,  affirmed 
in  93  Tex.  727,  no  op. 

Where  Mortgage  Contains  Power 
of  Sale. — Mortgaged  property  is  liable 
to  be  sold  under  an  execution  against 
the  mortgagor  although  it  contain  a 
power  authorizing  the  sale  of  the 
property,  by  a  trustee,  upon  default 
of  payment  by  the  mortgagor.  Woot- 
ton  V.  Wheeler,  22  Tex.  338;  Blum  v. 
Conrad,  1  App.  Civ.  Cases,  §§  1217, 
1218. 

Under  Deed  of  Trust. — The  interest 
of  the  grantor  in  a  deed  of  trust  to 
secure  a  debt  before  the  trust  is  ex- 
ecuted subject  to  be  levied  on  and 
sold.  Wright  v.  Henderson,  12  Tex.  43; 
Ballard  v.  Anderson,  18  Tex.  377,  385; 
Wynne  v.  State  Nat.  Bank,  sS  Tex. 
378,  381,  17  S.  W.  918;  Gunter  ^'.  Cobb, 
82   Tex.   598,   17   S.    W.   848. 

Personal  property  held  by  a  trustee 
as  security  may  be  levied  upon  and 
sold,  levy  being  by  notice  to  trustee, 
and  the  purchaser  is  entitled  to  pos- 
session upon  satisfying  the  debt. 
Gunter  v,  Cobb,  82  Tex.  598,  607,  17 
S.   W.  848. 

A  grantor's  interest  in  property  con- 
veyed by  a  trust  deed  is  subject  to 
execution  where  neither  the  trustee  nor 
the  beneficiary  are  in  possession  or  en- 
titled to  it  at  the  time  of  levy  and 
sale.  Raysor  v.  Reid,  55  Tex.  266, 
270. 

Property  held  as  a  pledge  or  by  vir- 
tue of  a  mortgage  is  liable  to  levy  and 
sale,  subject  to  the  pledge  or  mort- 
gage. Mensing  v.  .Axer,  2  Posey  268, 
270. 

EUjuity  of  Redemption. — An  equity 
of  redemption  in  mortgaged  property 
may  be  subject  to  levy  and  sale  at  the 
suit  of  other  creditors.  Simmons 
Hardware  Co.  v.  Kaufman  &  Runge, 
77  Tex.  131,  8  S.  W.  283;  Raysor  v. 
Reid,  55  Tex.  266;  Smothers  v.  Field, 
etc..  Co.,  65  Tex.  435,  438,  439;  Blum 
r.  Conrad,  1  App.  Civ.  Cases,  §§  1217, 
1218. 


2.    Interests  of  Mortgagee. 

It  seems  that  the  interests  of  the 
mortgagee  in  the  property  mortgaged 
is  not  subject  to  execution.  Vickery  v. 
Ward,  2  Tex.  212,  216;  Gillian  v.  Hen- 
derson, 12  Tex.  47;  Parker  &  Co.  v. 
Benner,  etc.,  Co.,  1  App.  Civ.  Cases, 
§  64;  Blum  v,  Conrad,  1  App.  Civ. 
Cases,   §§   1217,   1218. 

M.  PROPERTY  CONVEYED. 
1.    Interests  of  Vendor. 

A  warranty  deed  with  stipulation 
that  at  the  death  of  the  grantee  the 
property  or  proceeds  thereof  remain- 
ing in  her  should  revert  to  the  bodily 
heirs  of  the  grantor,  leaves  no  interest 
in  the  grantor  subject  to  execution  for 
his  debts.  O'Neal  v.  Clymer  (Civ. 
App.),  61  S.  W.  545  (see  94  Tex.  710, 
no  op.),  citing  Chase  r.  York  County 
Sav.  Bank,  89  Tex.  316,  36  S.  W.  406. 

Under  Conditional  Sale. — A  slave 
belonging  to  the  execution  debtor  was 
levied  on,  who  was,  and  had  been  for 
more  than  a  year,  in  possession  of  a 
third  person.  The  day  before  the  levy 
the  agent  of  the  execution  debtor  sold 
the  slave  to  such  person,  taking  his 
note  in  payment,  on  condition  that, 
it  the  note  was  not  paid,  such  person 
should  return  the  slave.  Held  that,  as 
the  execution  debtor's  right  to '  the 
slave  would  only  accrue  on  the  pur- 
chaser's failure  to  pay  the  note,  the 
slave  was  not  subject  to  a  levy  under 
an  execution  against  the  execution 
debtor.     Vickery  r.  Ward,  2  Tex.  212. 

If  the  election  was  left  with  the  ex- 
ecution debtor  to  take  back  the  prop- 
erty which  he  had  sold  if  he  should 
choose  to  do  so.  in  preference  to  tak- 
ing the  purchase  money,  the  owner- 
ship would  not  have  been  changed. 
Vickery  i\  Ward,  2  Tex.  212,  215. 

If  the  execution  debtor  had  at  the 
time  no  right  in  law  to  take  the  prop- 
erty, or  to  sustain  a  suit  for  it,  it  was 
not  subject  to  the  execution,  because 
the  execution  could  not  go  beyond  the 
right  of  the  defendant  in  it.  Vickery 
V.  Ward,  2  Tex.  212,  216. 
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If  the  time  of  payment  of  the  pur- 
chase price  of  personal  property  con- 
veyed had  passed  at  the  date  of  the 
levy  of  execution,  such  property  would 
be  subject  to  execution.  Vickery  v. 
Ward.  2  Tex.  212,  216. 

Under  Contract  of  Sale. — Where  a 
contract  for  the  sale  of  land  is  not  re- 
corded, a  creditor  without  notice  may 
acquire  a  lien  by  levy,  and  the  pur- 
chaser at  the  sale  is  protected,  though 
he  had  notice  of  the  contract  at  the 
time  of  the  sale.  Linn  v.  Le  Compte, 
47  Tex.  440. 

Under  Unrecorded  Deed. — Defend- 
ant, by  a  deed  absolute  in  form,  con- 
veyed land  to  one  R.  to  secure  a  loan. 
After  the  loan  was  paid,  R.  executed  a 
reconveyance  of  the  land  to  defendant, 
but  it  was  not  filed  for  record  until 
s^everal  years  later,  and  after  plaintiff 
had  obtained  and  docketed  a  judgment 
against  R.,  and  had  issued  execution 
thereon.  Held,  that  plaintiff  could  not 
subject  such  land  to  his  judgment 
against  R.  Michael  r.  Knapp,  4  Tex. 
Civ.  App.  464,  23  S.  W.  280.  See  post, 
"Execution  and  Conveyances,"  XIX, 
B.  2,  a. 

Under  Conveyance  to  Prefer  Cred- 
itors.—An  execution  creditor  can  not 
subject  to  his  execution  the  personal 
property  of  an  insolvent  corporation 
debtor  not  fraudulently  transferred  by 
il,  in  preference,  to  another  creditor, 
unless  he  shows  the  preferred  creditor 
received  more  property  than  was  suf- 
ficient to  satisfy  his  debt  at  a  fair 
N^luation.  Lang  v.  Doughtery,  74  Tex. 
226,  232.    12    S.    W.    29. 

Under  Conveyance  to  Defraud  Cred- 
itors.-See  the  title  FRAUDULENT 
AND  VOLUXTARY  CONVEY- 
ANXES. 

A  judgment  creditor  has  the  right 
to  levy  on  the  property  of  the  debtor 
which  is  held  by  another  to  protect  it 
from  execution  by  virtue  of  a  fraudu- 
lent transfer.  Lynn  v.  Le  Gierse  & 
Co..  48  Tex.  138;  Gaines  v.  National 
Exchange  Bank,  64  Tex.  18;  Schmitt  v. 
Jacques,  2«  Tex.   Civ.   App.   125,   62   S. 


W.  956,  affirmed  in  94  Tex.  707,  no  op.; 
Loan,  etc.,  Co.  v.  Campbell,  27  Tex. 
Civ.  App.  52,  53,  65  S.  W.  65;  Clark 
7'.  Bell,  40  Tex.  Civ.  App.  38,  39,  89 
S.  W.  38. 

Evidence  that  a  judgment  debtor, 
under  whom  the  plaintiff  claimed  cer- 
tain c'attle  by  an  execution  sale  had 
given  the  cattle  to  his  sons  when  he 
owed  nothing,  that  he  had  controlled 
the  cattle  and  had  made  sales  of  cer- 
tain of  them,  turning  the  proceeds 
over  to  his  sons,  is  insufficient  to  show 
title  in  the  plaintiff.  Rutledge  v.  May- 
field    (Civ.   App.),  26  S.  W.  910. 

In  an  action  for  conversion  of  horses 
sold  under  an  execution  against  the 
father  of  a  minor  plaintiff,  it  being 
shown  that  the  father  had  the  stock 
several  years  previously  and  the 
minor's  brand  was  not  seen  on  any  of- 
the  stock  until  1889,  though  his  par- 
ents swore  it  was  recorded  in  1882, 
and  that  the  stock  was  branded  with 
the  plaintiff's  brand  in  1882;  that  the 
father  exercised  full  control  over  the 
stock,  traded,  sold  and  gave  away 
some,  and  in  1887,  transferred  them  to 
X.  to  avoid  a  surety  debt,  and  at  an 
execution  sale  claimed  they  belonged 
to  his  wife,  a  verdict  for  the  defendant 
was  sustained  by  the  evidence.  Lewis 
r.  Davidson  (Civ.  App.),  29  S.  W.  403, 
404. 

Same — Transfer  before  Judgment. — 
Property  is  subject  to  execution  al- 
though transferred  before  judgment 
was  obtained.  Schmitt  v.  Jacques,  26 
Tex.  Civ.  App.  125,  62  S.  W.  956,  af- 
firmed in  94  Tex.  707,  no  op.;  Loan, 
etc.,  Co.  r.  Campbell,  27  Tex.  Civ. 
App.   52,   53.   65    S.   W.   65. 

That  an  abstract  of  a  judgment  was 
not  recorded  until  after  the  judgment 
debtor  had  transferred  certain  land 
was  of  no  avail  to  the  transferee,  as 
against  a  purchaser  at  a  sale  under 
the  judgment,  in  the  absence  of  any 
showing  that  the  transfer  was  in  good 
faith.  Weinert  v.  Simmang,  68  S.  W. 
1011,  29  Tex.  Civ.  App.  435. 

An  execution  sale  of  property  which 
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had  previously  been  conveyed  by  the 
debtor  for  the  fraudulent  purpose  of 
placing  it  beyond  the  reach  of  his 
creditors  will  not  be  set  aside  at  the 
instance  of  the  fraudulent  grantee  on 
the  ground  of  inadequacy  of  price. 
Clark  V.  Bell,  89  S.  W.  38,  40  Tex.  Civ. 
App.  39. 

Same — Transfer  after  Judgment. — 
Where  defendant  in  a  suit  by  the 
vendee  of  property  sold  by  a  judg- 
ment debtor  after  judgment,  but  be- 
fore execution,  pleaded  the  general  is- 
sue, an  abstract  of  the  judgment  was 
admissible  to  show  plaintiff's  want  of 
good  faith  in  making  the  purchase. 
Loan  &  Deposit  Co.  of  America  z\ 
Campbell,  •es  S.  W.  65,  27  Tex.  Civ. 
App.  52. 

Under  Vendor's  Lien. — *'The  bene- 
ficial title  subject  to  sale  under  execu- 
tion was  in  the  vendees  and  not  in  the 
vendor  with  a  lien  reserved."  Brother- 
ton  V.  Anderson,  27  Tex.  Civ.  App. 
587,  589,  66  S.  W.  682,  aftirmed  in  95 
Tex.  674.  no  op.;  Willis  &  Bro.  v. 
Sommerville.  3  Tex.  Civ.  App.  509,  22 
S.  W.  781,  affirmed  in  93  Tex.  670,  677, 
iiO  op.;  Catlin  z.  Bennatt,  47  Tex.  165; 
McCamly  r.  Waterhouse,  80  Tex.  340. 
16  S.  W.  19;  Stephens  v.  Motl,  82  Tex. 
81.  18  S.  W.  99. 

A  vendor's  equitable  lien  does  not 
pass  by  sale  under  execution  of  the 
land  on  which  the  lien  exists.  Davis 
V.  Wheeler   (Civ.  App.),  23  S.  W.  435. 

A  purchaser  of  land  at  execution 
sale  acquires  no  priority  over  a 
vendor's  equitable  lien,  of  which  he 
had  notice  at  the  time  of  the  sale. 
Davis  r.  Wheeler  (Civ.  App.),  23  S. 
W.  435. 

Where  a  vendor  conveys  land,  and 
reserves  in  the  deed  a  lien  for  the  pur- 
chase price,  he  retains  no  interest  in 
the  land  subject  to  sale  under  execu- 
tion. P.  J.  Willis  &  Bro.  r.  Sommer- 
ville, 3  Tex.  Civ.  App.  509,  22  S.  W. 
781. 

The  vendor's  lien  to  secure  the  pur- 
chase money  is  but  an  executory  con- 


tract, and  the  superior  title  remaining 
in  the  vendor  is  subject  to  execution. 
Willis  &  Bro.  v.  Sommerville,  3  Tex. 
Civ.  App.  509,  513,  22  S.  W.  781,  af- 
firmed in  93  Tex.  670,  077,   no  op. 

Under  Purchase  Money  Notes. — 
Vendors  of  land  under  a  general  war- 
ranty holding  purchase  money  notes 
had  such  a  claim  on  or  interest  in  the 
lands,  which  would  be  aflfected  by  a 
sale  thereof  under  execution  as  would 
permit  them  to  question  such  sale, 
whether  »or  not  the  conveyance  by 
them  was  in  fraud  of  creditors. 
Weaver  v.  Nugent,  72  Tex.  272,  10  S. 
W.    458. 

Same — Where  Notes  Assigned.— 
Vendor  of  land,  who  has  executed 
bond  for  title,  placed  purchaser  in 
possession  and  transferred  or  collected 
purchase  notes,  retains  legal  title  as 
trustee  and  has  no  interest  subject  to 
execution.  Catlin  t'.  Bennatt,  47  Tex. 
165,  170;  Brotherton  v.  Anderson,  27 
Tex.  Civ.  App.  587,  66  S.  W.  682.  af- 
firmed in  95  Tex.  674,  no  op.;  Jemison 
z\  Halbert,  47  Tex.  180,  189. 

Where  one  who  has  conveyed  land 
by  deed  reserving  a  vendor's  lien  on 
its  face,  and  consequently  the  su- 
perior 'legal  title,  transfers  the  pur- 
chase money  notes  taken  by  him  for 
the  land  to  a  third  person,  and  after- 
wards, as  additional  security  for  tht 
notes,  conveys  the  legal  title  itself  to 
such  third  person,  this  will  not  operate 
as  a  rescission  of  the  original  sale  and 
conveyance,  and  since  such  latter  deed 
does  not  convey  an  interest  subject 
to  execution,  a  sale  of  the  land  under 
execution  against  such  third  person, 
made  to  one  having  notice,  would  not 
aflfect  the  title  of  parties  who  had  ac- 
quired the  lien  notes  in  good  faith. 
Puster  &  Co.  v.  Anderson.  27  Tex. 
Civ.  App.  626,  66  S.  W.  684,  affirmed  in 
95   Tex.  684,   no  op. 

H.  conveyed  land  to  P.,  retaining 
vendor's  lien  to  secure  the  four  notes 
given  in  payment.  H.  assigned  three 
of  the  notes  to  L.,  and  then  gave  L.  a 
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deed  of  the  land,  which  was  not  re- 
corded, and  which  was  intended  only 
to  preserve  the  security.  L.  trans- 
ferred the  three  notes  as  collateral, 
the  transferee  having  no  knowledge  of 
the  deed  from  H.  to  L.;  and,  under 
such  transfer,  defendants  obtained  title 
to  such  notes.  After  such  transfer  by 
L,  without  any  sale  being  really  made, 
but  as  additional  security  for  payment 
of  said  three  notes,  P.  and  L.  made  a 
contract  reciting  sale  of  the  land  by 
L.  to  P.,  and  retention  of  lien  to  se- 
cure payment  of  purchase  money. 
Thereafter  plaintiffs  had  judgment 
apinst  Lm  and  recorded  abstract 
thereof.  After  this,  in  consideration 
of  the  four  notes,  defendants  having 
obtained  the  fourth  one  from  H.;  the 
land  was  conveyed  by  P.  to  defend- 
ants. Subsequently  plaintiffs  issued 
execution  on  said  judgment,  levied  on 
the  land,  and  bought  it  at  the  execu- 
tion sale.  Held,  that  L.  having  no  title 
in  the  land  subject  to  execution,  and 
plaintiffs  having  notice  of  the  lien  of 
the  notes  before  record  of  the  abstract 
of  judgment,  they  acquired  no  title  as 
against  defendants.  Puster  &  Co.  v. 
Anderson,  66  S.  W.  684,  27  Tex.  Civ. 
App.  626. 

Where  Purchaser  in  Possession. — 
Actual,  open,  and  notorious  posses- 
sion of  land  is  sufficient  notice  of  title 
in  the  occupant  to  render  void  a  levy 
and  an  execution  sale  of  the  same  as 
rroperty  of  the  occupant's  grantor. 
Markham  i\  Parker  (Civ.  App.),  31 
S.  W.  82. 

1  Interests  of  Purchaser. 

Under  Quitclaim  Deed. — Since  a 
judgment  debtor  who  has  only  a  quit- 
claim deed  to  land  can  have  no  title 
thereto  as  against  a  prior  unrecorded 
conveyance  of  his  vendor,  an  execu- 
tion sale  of  the  property  under  such 
judgment  will  not  pass  any  title  to  the 
purchaser.  Shepard  r.  Hunsacker,  1 
Posey  Unrep.   Cas.  578. 

Under  Title  Bond.— The  interest 
conveyed  to  the  vendee  by  a  bond  for 


title,  is  subject  to  forced  sale.    Downs 
r.    Porter,   54  Tex.   59,   61. 

An  execution  against  a  vendee 
holding  title  bond  attaches  only  to  his 
equitable  right  to  demand  title  on  pay- 
ment. Jemison  v.  Halbert,  47  Tex. 
180.  189. 

**If,  for  instance,  a  purchaser  had 
paid  for  the  land  and  taken  a  bond  for 
title,  the  land  would  be  subject  to  ex- 
ecution against  the  purchaser,  because 
there  would  be  nothing  uncertain; 
nothing  to  be  done  on  the  part  of  the 
purchaser  nor  on  the  part  of  the 
vendor,  but  to  make  the  title."  Dauijh- 
erty  z\  Cox,  13  Tex.  209,  213. 

"If,   however,   other   things   were    to 

I  ■)e  done  by  the  parties,  as  in  this  case, 

I  I  selection  was  to  be  made  out  of  a 

I  particular   but   large   tract,   until   these 

things  were  done,  there  would  be  no 

'  such   equity  to  any  particular  land  as 

\  would  make   it  subject  to  the  levy  of 

i  an    execution    against    the    holder    of 

such    equity."      Daugherty   v.    Cox,    13 

Tex.  209,   213. 

Under   Hart.   Dig.   art.   1345,   provid- 
ing that,  when  a  sale  has  been  made 
under    execution,    the    purchaser    shall 
leceive    conveyance    of   '*all    the    right, 
title,    interest,    and    claim"   of    the    de- 
fendant, such  conveyance  did  not  em- 
brace   the    defendant's    interest     in      a 
bond  for  title,  which   did  not  identify 
j  the    particular   land    or   determine    the 
i  quantity  with  certainty,  and  which  de- 
.  pended  on  certain  things  to  be  done  by 
the    debtor     before      the     conveyance. 
I  Daugherty  r.   Cox,   13  Tex.   209. 
j     Under  Vendor's  Lien. — The  interest 
of    a   purchaser   in   land    subject    to   a 
vendor's   lien   may   be   sold   under   ex- 
ecution.    Dibrell  v.  Smith,  49  Tex.  474, 
480. 

In  the  absence  of  notice  to  the 
plaintiff  in  execution,  or  the  purchaser 
j  at  a  sale  thereunder,  that  part  of  the 
i  land  purchased  was  covered  by  an  un- 
j  recorded  title  bond,  the  levy  and  sale 
j  pass  title  to  the  land,  the  legal  title 
'  thereto  being  in  the  execution  defend- 
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ant.  Wright  Z'.  Lassiter,  71  Tex.  <540, 
10   S.   W.   295. 

Under  Contract  of  Sale— The  in- 
terest in  land  of  one  to  whom  another 
by  an  oral  agreement  has  agreed  to 
convey  it,  on  performance  of  certain 
services,  is  not  subject  to  sale  under 
an  execution.  Le  Gierse  v.  Getzen- 
c'aner,  2  Posey  Unrep.  Cas.  380. 

Where  a  deed  a^d  the  purchase 
money  notes  evidence  an  executory 
contract  to  sell  the  land,  and  there  is 
a  provision  for  a  rescission  of  the  con- 
tract in  case  of  nonpayment  of  the 
price,  a  purchaser  at  a  sale  on  execu- 
tion of  the  interest  of  the  vendee  be- 
comes merely  a  tenant  of  the  vendor. 
McKelvain  v.  Allen,  58  Tex.  383. 

Where  Purchase  Price  Paid. — One 
paying  a  part  of  the  purchase  money 
for  property  has  an  interest  therein, 
subject  to  sale  under  execution.  Moor- 
ing V.  McBride.  62  Tex.  309,  312. 

If  a  purchaser  pay  for  land  and  take 
a  bond  for  title,  the  land  is  subject  to 
execution  against  him.  Daugherty  z: 
Cox,   13  Tex.  209,  213. 

The  interest  of  purchasers,  cultivat- 
ing land  having  paid  a  part  of  the 
purchase  price,  under  an  agreement  for 
a  deed  on  full  payment,  held  liable  to 
execution.  Matula  v.  Lane  (Civ. 
App.),  56  S.  W.  112. 

But  one,  who  subsequent  to  the  pur- 
chase of  certain  land  pays  a  part  of 
the  purchase  price  to  the  vendee  and 
takes  possession  with  him  under  an 
oral  agreement,  has  not  such  an  in- 
terest therein  as  is  subject  to  execu- 
tion. Merchants*  Nat.  Baijk  v.  Eustis, 
8  Tex.  Civ.  App.  350,  355,  28  S.  W. 
227. 

Where  Sale  Made  under  Fraudulent 
Attachment. — Execution  levied  on 
property  sold  under  a  fraudulent  at- 
tachment against  the  judgment  debtor, 
creates  no  lien.  Murphy  r.  Xash  (Civ. 
App.),  45  S.  W.  944;  Same  r.  Harlock, 
Id.;    Same   z\    Deaderick,    Id. 

Right  to  Compel  Convey ance.—T he 


right  to  compel  a  conveyance  on  pay- 
ment of  a  certain  sum  may  be  sold  on 
execution.  De  La  Vega  v.  League,  64 
Tex.  205,  213. 

Where  Purchase  Money  Paid  by 
Third  Person.— Where  A  loans  B 
money  to  buy  property,  and  the  pur- 
chase is  made  for  B,  though  title  is 
taken  in  A's  name  for  purpose  of  pro- 

I  tecting  the  property  from  B's  cred- 
itors, the  property  belongs  to  B,  and 
is  subject  to  execution  for  payment  of 
his  debts.  Jones  v.  Meyer  Bros.  Drug 
Co.,  25  Tex.  Civ.  App.  234,  61  S.  W. 
553,  affirmed  in   94  Tex.  710,  no  op. 

One  purchasing  land  paid  for  with 
the    separate    means    of    the    wife    but 

'■  title  to  which  was  taken  in  the  name 
of  •  the  husband,  under  execution 
against  the  husband  in  ignorance  of 
the  right  of  the  wife  and  for  a  valu- 
able consideration,  acquires  a  right  su- 
perior to  that  of  the  wife.  Hooper  t'. 
Caruthers,  78  Tex.  432,  15  S.  W.  98. 

N.   PROPERTY  ASSIGNED. 

It  seems  that  property  assigned  for 
the  benefit  of  creditors  is  subject  to 
execution  against  the  assignor.  Loeb 
z\  Blum.  2  Posey  445;  Still  v.  Focke, 
66  Tex.  715,  2  S.  W.  59.  See  ante, 
"Interests  of  Vendor,"  III,  M,  1;  post. 
"Wrongful  Execution."  XXIV.  And 
see  the  title  RIGHT  OF  PROP- 
ERTY,  TRIAL    OF. 

O.    PROPERTY    EXCHANGED. 

Where  an  insolvent  debtor  traded 
one  tract  of  land  for  another  and  re- 
ceived a  deed  for  the  latter,  but  the 
other  party,  although  he  entered  into 
possession  of  the  first  tract,  had  not 
yet  received  a  deed,  execution  against 
the  debtor,  levied  on  both  tracts.  doL*s 
not  aflFect  the  equitable  right  of  said 
other  party.  Wylie  z\  Posey,  71  Tex. 
34,  41,  9  S.  W.  87. 

P.    PROPERTY  HIRED. 

It  seems,  that  a  slave  that  is  hired 
out,  can  not  be  taken  in  execution  for 
a   debt   of   the   owner,   where   the   lien 
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has  not  attached  before  the  transfer 
of  the  possession  by  hiring.  McGee  v. 
Currie.  4  Tex.  217. 

Q.  PROPERTY  LOANED. 

A  loan  of  certain  slaves  to  husband 
and  wife  for  the  purpose  of  raising 
and  supporting  their  children,  and  to 
have  the  labor  and  use  of  such  slaves 
during  their  natural  lives,  gives  an  in- 
terest to  the  husband  which  is  liable 
to  execution.  Allen  v.  Russell,  19 
Tex.  87. 

Testatrix  directed  her  executor, 
uther  by  himself  or  agent,  to  control 
her  property,  so  that  her  brother 
should  have  the  right  to  occupy  the 
homestead,  together  with  such  per- 
sonal property  as  should  be  necessary 
to  the  brother's  convenience;  that  the 
net  proceeds  of  the  estate  should  be 
paid  to  the  brother  during  his  life,  and 
after  his  death  the  estate  should  be 
disposed  of  as  provided  in  the  will. 
Plaintiff,  after  qualifying  as  executor, 
delivered  possession  of  the  estate  to 
the  brother  as  his  agent,  who  held  it 
for  two  years,  when  it  was  leased  to 
a  third  party,  who  held  it  until  levied 
upon  and  sold  by  defendant.  Held, 
that  Rev.  St.  art.  2547,  making,  per- 
sonal property  held  for  two  years  un- 
der pretended  loan  liable  for  the  debts 
of  the  holder,  had  no  application  to 
the  holding  of  the  estate  by  testator's 
brother  as  agent  of  the  executor  under 
the  express  provision  of  the  will,  since 
the  statute  expressly  excepts  from  its 
operation  property  held  under  a  will 
declaring  the  purpose  of  its  use.  Cox 
r.  Patten  (Civ.  App.),  66  S.  W.  64. 

The  statute  could  not  be  construed 
to  devest  a  principal  of  the  title  to 
property  held  by  an  agent,  at  the  suit 
of  the  agent's  creditors.  Cox  v.  Pat- 
ten (Civ.  App.),  66  S.  W.  64. 

Defendants,  father  and  son,  had  con- 
ducted a  dairy  farm  for  years;  and  the 
father,  after  ten  years'  management, 
turned  it  over  to  the  care  of  the  son. 
The  father  visited  the  farm  about  once 
a  month,  and  paid  the  taxes;  the  son 


never  paying  any  regular  rental,  but 
paying  small  sums  to  his  father  from 
time  to  time.  Some  of  the  cows 
turned  over  to  the  son  had  died,  and 
others  had  been  sold,  and  new  ones 
purchased  to  replace  the  same.  Plain- 
tiff was  an  execution  purchaser  of  an 
undivided  half  of  the  cows  on  a  levy 
against  the  son,  claiming  that  the  son, 
having  had  possession  of  the  cows  for 
over  two  years,  had  acquired  title  un- 
der Rev.  St.  art.  2547,  providing  that, 
where  any  loan  of  chattels  shall  be 
made  to  any  person  with  possession 
for  two  years  without  demand,  the 
absolute  property,  as  to  creditors,  is 
with  the  possession.  Held,  that  the 
evidence  was  sufficient  to  require  the 
submission  of  such  issue  to  the  jury. 
Hunstock  V.  Roberts  (Civ.  App.),  65 
S.  W.  675. 

R.    PROPERTY    IN    POSSESSION 
OF  PARTICULAR  PERSONS. 

1.  Agents  and  Attorneys. 

Money  paid  into  the  hands  of  an 
agent  for  the  purpose  of  .paying  a 
judgment,  is  not  subject  to  execution. 
Carey  v.  Tinsley,  22  Tex.  383,  388. 

A  person  holding  property  as  agent 
may  assert  the  owner's  rights  to  pre- 
vent a  levy  on  such  property  upon  an 
execution  against  himself.  Walmsley 
V.   Hubbard,  24  Tex.  612,  614. 

Money  received  by  the  agent  of  the 
plaintiff's  attorney,  who  had  an  assign- 
ment of  the  judgment  in  his  hands,  is 
in  the  possession  of  the  attorney,  and 
can  not  be  taken  in  execution  for  the 
plaintiff's  debts.  Carey  v.  Tinsley,  22 
Tex.  383. 

2.  Third  Persons. 

The  fact  that  F.  resided  on  certain 
property  in  1842,  when  an  execution 
was  levied  on  it  as  F.'s  property,  does 
not  show  that  it  was  not  in  fact  W.'s 
and  therefore  not  subject  to  levy,  nor 
that  it  was  not  W.'s  property  in  1840. 
Fuller  V.  East  Texas,  etc.,  Co.  (Civ. 
App.),  23  S.  W.  571,  573,  affirmed  in 
93  Tex.  639,  no  op. 
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Where    Owner    Estopped. — On     the 

issue  whether  the  owner  of  goods, 
seized  under  execution  against  a  third 
person,  was  estopped  as  against  the 
creditor  of  the  third  person  from 
claiming  the  goods,  an  instruction  that 
if  the  third  person  held  himself  out  be- 
fore the  levy  as  the  owner  of  the 
goods  and  the  owner  permitted  him  so 
to  do,  the  law  will  hold  the  third  per- 
son to  be  the  owner,  etc.,  is  insufficient 
i)ecause  it  fails  to  bring  out  the  neces- 
sity that  the  owner  after  full  knowl- 
edge that  the  third  person  claimed  the 
goods  as  his  own,  stood  by  and  en- 
abled him  to  deceive  others  and  entice 
them  into  dealing  with  him  as  the  true 
owner.  Blum  v,  Merchant,  58  Tex. 
400. 

If  A.'s  goods  are  seized  on  execution 
against  B.,  who  has  asserted  himself 
their  owner,  and  A.  neither  joined  in 
R.'s  representations  nor  failed  to  deny 
them,  so  that  A.'s  conduct  did  not  de- 
ceive the  creditor,  A.  is  not  estopped, 
in  a  suit  against  the  creditor,  from 
denying  the  truth  of  B.'s  representa- 
tions.    Blum  V,  Merchant,  58  Tex.  400. 

S.   PROPERTY   OWNED   BY   PAR- 
TICULAR  PERSONS. 

1.  Partners. 

See  the  title  PARTNERSHIP. 

2.  Cotenants. 

See  the  title  JOINT  TENANTS 
AND  TENANTS  IN  COMMON. 

3.  Private  Corporations. 

See  the  title  CORPORATIONS, 
vol.   4,  p.   682. 

4.  Municipal  Corporations. 

See  the  title  MUNICIPAL  COR- 
PORATIONS. 

5.  Husband  and  Wife. 

See  the  title  HUSBAND  AND 
WIFE. 

6.  Landlord  and  Tenant. 

See  the  title  LANDLORD  AND 
TENANT. 

7.  Decedents. 

See  the  title  EXECUTORS  AND 
ADMINISTRATORS. 


8.    Devisees  and  Legatees. 

See  the  title  WILLS. 

T.  DETERMINING  WHETHER 
PROPERTY  SUBJECT  TO  EX- 
ECUTION. 

1.  As  of  What  Time. 

The  liability  of  property  to  execu- 
tion depends  upon  its  actual  condition 
at  the  time  the  levy  is  made.  Vickery 
V.  Ward,  2  Tex.  212. 

2.  Who  May  Raise  Question. 

A  defendant,  in  execution  levied  on 
property  held  by  him  in  trust,  has 
the  right  and  \s  in  duty  bound  to  as- 
sert title  on  behalf  of  beneficiaries. 
Parker  v,  Portis,  14  Tex.  166,  170. 

IV.  Property  Exempt  from  Exe- 

cution. 

See  the  titles  EXEMPTION'S  FROM 
EXECUTION  AND  ATTACHMENT; 
HOMESTEAD  EXEMPTIONS. 

The  execution  of  a  replevin  bona 
does  not  cut  off  the  right  of  defendant 
and  the  sureties  upon  the  bond  to 
show  that  the  property  seized  is  not 
subject  to  seizure  and  sale  for  the 
payment  of  plaintiff's  demand.  Hall 
r.  Mirier,  21  Tex.  Civ.  App.  336,  51  S. 
W.  36. 

V.  Form  and  Requisites  of  Writ. 

A.  IN  GENERAL. 

An  execution  which  shows  in  the 
body  thereof  the  court,  the  date,  the 
amount  of  the  judgment  and  the  party 
against  whom  rendered,  and  which 
shows  in  an  indorsement  thereto  the 
number  of  the  cause  and  the  name  of 
the  parties,  one  of  whom  is  the  judg- 
ment debtor,  sufficiently  recites  a  judg- 
ment against  the  debtor  and  in  favor 
of  the  other  party  to  save  it  from  be- 
ing regarded  as  void,  and  protects  an 
officer  acting  thereunder.  Collins  v. 
Hines,  100  Tex.  304,  99  S.  W.  400. 

B.  STATUTORY  PROVISION. 

The   general   execution   law   of   1839 
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gave  the  form  of  the  writ  correspond- 
ing to  the  common-law  writ  of  fieri 
facias.  Hart.  Dig.,  arts.  1271-1287.  This 
act  was  repealed  by  the  act  of  1840  in 
which  the  form  of  the  writ  was 
omitted.  Hart.  Dig.,  arts.  1288-1310. 
Lockridge  v.  Baldwin,  20  Tex.  303,  307. 
Rev.  Stat.  1895,  art.  1665,  provides 
that  an  execution  shall  correctly  de- 
scribe the  judgment,  state  the  court 
wherein  and  the  time  when  rendered, 
the  names  of  the  parties,  etc.  Collins 
:.  Hines  (Civ.  App.),  100  S.  \V.  359. 

C  CONFORMITY  TO  JUDGMENT. 

An  execution  should  conform  to  the 
judgment  on  which  it  is  issued.  Cris- 
well  V.  Ragsdale,  18  Tex.  443;  Battle 
:.  Guedry,  58  Tex.  Ill;  Cleveland  v, 
Simpson,  77  Tex.  96,  97,  13  S.  W.  851; 
Rev.  Stat.,  art.  2281. 

Ordinarily,  if  there  be  no  objection 
to  the  form  of  the  writ  by  motion  to 
quash  or  vacate  it,  it  will  in  many 
cases,  where  there  is  a  variance  be- 
tween the  writ  and  the  judgment 
which  is  produced  to  support  it,  be 
treated  as  valid.  Battle  r.  Guedry,  58 
Tex.  111. 

Where  execution  is  issued  on  a  void 
judgment  and  subsequently  the  judg- 
ment is  validated  by  an  amendment, 
the  execution  shows  a  diflFerent  judg- 
ment from  the  one  upon  which  it  was 
'5-sued  and  is  a  nullity  on  that  account, 
l^'nderwood  v.  Brown,  29  Tex.  Civ. 
'^PP.  163,  68    S.   W.   206. 

The  levy  of  an  execution  will  not 
be  enjoined  on  the  ground  of  variance 
between  the  writ  and  judgment  where 
such  variance  is  a  mere  irregularity. 
I^nson  V.  Spradley  (Civ.  App.),  40 
5.  W.  327. 

Presumption  of  Conformity. — An 
execution  is  presumed  to  conform  to 
^he  judgment  on  which  issued.'  Turner 
^  Crane,  19  Tex.  Civ.  App.  369,  47  S. 
^V.  822.  affirmed  in  93  Tex.  652,  no  op. 
Variance  as  to  Amount. — A  judgment 
^^5  rendered   in    1868.     An   execution 


issued  in  1872  was  for  a  larger  amount 
than  the  original  amount  of  the  judg- 
ment. Held  not  to  show  variance,  the 
judgment  bearing  interest.  Taylor  v. 
Doom,  43  Tex.  Civ.  App.  59.  95  S.  W.  4. 

"The  execution  correctly  described 
the  court  before  which  the  judgment 
was  rendered,  the  date  of  its  rendition, 
and  the  names  of  the  parties  to  the 
.suit,  but  misdescribed  the  amount  of 
the  judgment  by  reciting  it  as  being 
for  'thirteen  dollars  and  thirty-seven 
cents  debt  due  and  interest,'  when  the 
judgment  was  for  twelve  dollars  and 
fifty  cents  principal  and  six  cents  in- 
terest. We  do  not  think  that  this  was 
such  a  material  variance  as  should,  on 
a  collateral  attack,  avoid  a  purchase 
made  by  a  third  party  at  the  execution 
sale."  Williams  v.  Ball,  52  Tex.  603, 
CIO,  distinguished  in  Battle  v.  Guedry, 
58  Tex.  Ill,  115. 

An  execution  is  not  void  because  is- 
sued for  too  large  an  amount,  and,  on 
the  establishing  of  a  credit  on  the 
judgment  on  which  it  is  based,  it 
should  be  vacated  only  to  the  extent 
of  such  credit,  and  a  sale  should  be 
ordered  on  a  levy  made  thereunder  for 
the  remainder  due.  Jackson  v.  Finlay 
(Civ.  App.),  40  S.  W.  427,  1032. 

Where  an  execution  refers  to  a 
judgment  bearing  interest  at  ten  per 
centum,  but  the  judgment  bore  no  in- 
terest, it  was  held  that  the  irregu- 
larity in  the  execution  was  not  suffi- 
cient to  render  it  void  on  attack  in  a 
collateral  proceeding.  Fitch  v.  Boyer, 
51  Tex.  336. 

Variance  as  to  Parties. — An  execu- 
tion will  be  held  invalid,  although  not 
attacked  by  motion  to  quash  or  va- 
cate, where  it  describes  a  different  de- 
fendant from  the  one  mentioned  in 
the  judgment  produced  to  support  it. 
Battle  V.  Guedry,  58  Tex.  111. 

A  sheriffs  deed  should  not  be  ex- 
cluded merely  because  there  is  a  vari- 
ance in  the  parties  as  stated  in  the 
judgment  and  in  the  execution,  where, 
during  the  pendency  of  the  action,  it 
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was  sometimes  docketed  as  it  appeared 
in  the  judgment  and  sometimes  as  it 
appeared  in  the  execution.  Haskins  r. 
Wallet,    63    Tex.   213. 

A  judgment  was  against  Ben  and 
Ann  H.  The  execution  was  against 
Ben  and  Anna  H.  Held  that  the  vari- 
ance was  an  irregularity  not  sufficient 
lo  render  the  execution  void  when 
sought  to  be  impeached  in  a  collateral 
proceeding.  Fitch  v.  Boyer,  51  Tex. 
336. 

An  execution  against  P.  B.  Cle- 
ments is  not  supported  by  a  judgment 
against  J.  P.  Clements,  in  the  absence 
of  suitable  evidence  showing  that  the 
same  man  is  described  in  both;  and 
therefore  a  sale  under  such  an  execu- 
tion will  not  pass  the  title  to  the  prop- 
erty of  J.  P.  Clements.  Battle  r.  Gue- 
dry,  58  Tex.  Ill,  cited  in  Morris  z\ 
Balkham,  75  Tex.  Ill,  113,  12  S.  W. 
970. 

An  execution  issued  on  a  judgment 
against  one  Runnings  was  lost.  The 
entry  on  the  docket  did  not  show 
against  whom  the  writ  was  issued.  The 
sheriflF's  deed  recited  that  the  execu- 
tion was  issued  on  a  judgment  against 
one  Hemmings,  commanding  a  levy 
on  his  property,  and  in  the  habendum 
recited  that  he  would  hold  the  same 
to  the  purchaser  as  fully  as  could  thj 
"said  Runnings,  above  mentioned." 
Reld,  that  as  the  deed  was  evidence  of 
the  execution,  and  consistent  with  the 
conclusion  that  it  was  issued  either 
against  Remmings  or  Runnings,  it 
would  be  presumed  that  the  execution 
followed  the  judgment,  and  was  cor- 
rectly issued.  Turner  v.  Crane,  47 
S.   W.   822,   19  Tex.   Civ.   App.  369. 

Under  Rev.  St.  art.  2281,  providinj^ 
that  executions  shall  correctly  describe 
the  judgment,  stating  the  names  of  the 
parties,  an  execution  issued  in  the 
names  of  C.  alone,  on  a  judgment  ren- 
'  dered  in  favor  of  C.  and  L.  as  part- 
ners, is  not  authorized  by  the  judg- 
ment, and  a  sale  of  lands  thereunder  is 
invalid.     Cleveland  v.  Simpson,  77  Tex. 


06,  13  S.  W.  851,  distinguished  in  Col- 
lins v.  Rines,  100  Tex.  3Q4,  99  S.  W. 
400. 

Under  1  Saylcs*  Early  Laws,  art. 
1178,  though  there  be  a  variance  in  the 
names  of  the  parties  in  the  judgment 
and  execution,  the  judgment  is  suffi- 
ciently identified  as  one  on  which  the 
execution  was  issued,  where  the  bills 
of  costs  are  almost  identical,  and  there 
was  only  one  judgment  entered  at  that 
term  in  which  the  judgment  debtor 
was  party.  Harris  v.  Dunn  (Civ. 
App.),  45  S.  W.  731,  affirmed  in  93 
Tex.  685,  no  op. 

Variance  as  to  Time. — "In  Alexander 
V.  Miller,  18  Tex.  893.  894,  objection  was 
made  to  an  execution  because  it  re- 
cited a  judgment  as  rendered  on  the 
9th,  while  the  judgment,  when  pro- 
duced, appeared  to  have  been  rendered 
en  the  6th.  It  was  shown,  however, 
that  no  judgment  had  in  fact  been 
rendered  on  the  9th,  but  that  the  court 
had  adjourned  on  that  day,  and  these 
facts  were  held  sufficient  to  account 
for  the  mistake."  Battle  v.  Guedry,  58 
Tex.    Ill,   115. 

An  execution  recited  that  the  judg- 
ment was  rendered  July  15,  1895,  but 
the  judgment  showed  that  it  was  ret— 
dered  July  15,  1891.  The  execution 
otherwise  properly  described  the  judg- 
ment, and  on  the  back  was  indorsed. 
"July  Term,  1891.  Judgment  July  15, 
1891;"  and  the  sheriff's  return  showed 
that  it  was  received  June  21,  1894. 
Held,  that  it  was  plain  that  the  date 
of  1895,  instead  of  1891,  was  a  mere 
clerical  error,  and  was  not  such  an 
irregularity  as  would  avoid  the  ex- 
ecution and  sale  thereunder.  Barnei 
r.  Nix  (Civ.  App.),  56  S.  W.  202. 

D.      DESCRIPTION      OF      JUDG- 
MENT. 

An  exiecution  should  correctly  de- 
scribe the  judgment  on  which  it  is  is- 
sued. Martin  r.  Rice,  16  Tex.  157,  162; 
Alexander  ?'.  Miller,  18  Tex.  893;  Wil- 
liams V.  Ball,  52  Tex.  603,  610;  Battle 
:•.  Guedry,  58  Tex.  111.  112,  114;  lUs- 
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kins  V,  Wallet,  63  Tex.  213,  219;  Col- 
lins V.  Hines,  100  Tex.  304,  99  S.  W. 
400. 

It  is  so  provided  by  Rev.  Stat.,  art. 
2281.  Cleveland  v.  Simpson,  77  Tex. 
96,  13  S.  W.  851. 

The  levy  of  an  execution  will  not 
be  enjoined  because  the  writ  misde- 
scribes  the  judgment  on  which  issued, 
such  misdescription  being  a  mere  irreg- 
ularity. Dunson  v.  Spradley  (Civ. 
App.).  40  S.  W.  327. 

Revived  Judgment — Where  a  judg- 
ment has  been  revived,  the  execution 
should  show  its  authority  from  both 
the  original  judgment  and  the  judg- 
ment of  revivor,  though,  if  the  execu- 
tion is  issued  on  the  judgment  of  re- 
vivor only,  it  is  an  irregularity  not 
sufficient  to  affect  the  title  of  the  pur- 
chaser thereunder.  Taylor  v.  Doom, 
43  Tex.  Civ.  App.  59,  95  S.  W.  4. 

An  execution  issued  on  a  judgment 
reviving  a  former  judgment,  which  re- 
cites the  recovery  of  the  former  judg- 
ment, its  date,  amount,  the  amount  of 
costs,  and  its  revival  by  the  last  judg- 
ment, giving  the  date  of  revival,  and 
which  then  proceeds  in  the  usual  form, 
sufficiently  describes  the  original  and 
reviving  judgments.  Bludworth  v. 
Poole,  53  S.  W.  717,  21  Tex.  Civ.  .'\pp. 
551. 

Judgment  on  Appeal. — Where  an  ex- 
ecution should  have  been  issued  upon 
the  judgment   of   the    supreme    court, 
renrfered  on   appeal,   but  purports   in- 
stead to  have  been  issued  on  the  orig- 
inal judgment,  names  only  one  plain- 
tiff, although  there  are  in  fact  several 
plaintiffs,  names  the   appellant   as  the 
only  defendant,  and  misstates  the  date 
on  which  it  is   issued,  in  violation  of 
^ffT.  St.  art.  2281,  which  requires  the 
execution    to    "correctly    describe    the 
judgment,    stating    the    court    wherein 
rendered,   the   names    of   the   parties," 
etc.,  a  sale   under   such   execution   of 
land  worth  from  $14,000  to  $21,000  for 
t2JZB0  will    on    account    of    such    de- 
fects, coupled  with  the  inadequacy  of 
7  Tex— 17 


the  price,  be  set  aside  at  the  suit  of 
the  judgment  debtor.  Irvin  v.  Fergfu- 
son,  83  Tex.  491,   18   S.  W.  820. 

E.  REFERENCE  TO  JUDGMENT. 

A  judgment  does  not  support  an  ex- 
ecution which  omits  to  refer  to  it  as 
authority  for  the  issuance  of  such  writ. 
Hart  V.  McDade,  61  Tex.  208,  212. 

An  execution  issued  on  -a  judgment 
against  B.,  and  running  against  C, 
"executor  of  the  will  of  B.,  deceased," 
without  referring  to  the  judgment  as 
authority,  is  not  supported  by  the 
judgment,  since,  if  B.  was  dead  and 
the  judgment  had  been  revived,  the 
execution  should  so  show,  as  B.'s 
property  could  not  be  levied  on  under 
a  command  to  levy  on  that  of  his  ex- 
ecutor.    Hart  V.  McDade,  61  Tex.  208. 

F.  DESCRIPTION  OF  PARTIES. 

1.    Plaintiffs. 

An  execution  which  fails  to  state 
the  names  of  the  plaintiffs  does  not 
correctly  describe  the  judgment  as  re- 
quired by  Rev.  Stat.,  art.  2281.  Irvin 
V.  Ferguson,  83  Tex.  491,  494,  18  S.  W. 
820;  Woodhouse  v.  Cocke  (Civ.  App.), 
39   S.  W.  948. 

"It  may  be  assumed  that  it  is  es- 
sential to  the  validity  of  an  execution 
that  it  show  the  party  or  parties  in 
whose  favor  the  authority  is  to  be  ex- 
ercised; but  this  requirement  is  not, 
like  that  as  to  the  mandate  of  the  writ, 
that  the  name  of  the  party  plaintiff 
must  appear  at  any  particular  place  or 
in  any  particular  order."  Collins  v. 
Hines,  100  Tex.  304,  308,  99  S.  W.  400. 

An  execution  from  a  justice's  court 
which  leaves  blank  the  name  of  the 
plaintiff  in  the  body  of  the  instrument, 
but  the  clerk's  indorsement  shows  the 
name  of  the  plaintiff  and  of  the  de- 
fendant, is  not  void  but  merely  irregu- 
lar. Collins  V,  Hines,  100  Tex.  304,  99 
S.  W.  400. 

As  Executors  and  Administrators.— 
The  defendants  named  in  the  writ 
were  H.  and  D.,  and  the  additional  de- 
scription of  them  as  an  executrix  and 


Digitized  by 


Google 


258 


Executions 


executor  did  not  supply  the  place  of 
a  direction  in  the  writ  to  levy  upon 
the  property  of  the  estate,  and  sale  of 
property  of  the  estate  thereunder  is 
invalid.  Horton  v.  Garrison,  1  Tex. 
Civ.  App.  31,  20  S.  W.  773,  following 
Hart  V.  McDade,  61  Tex.  208,  212.  See 
the  title  EXECUTORS  AND  AD- 
MINISTRATORS. 

As  Assignee. — The  unauthorized  in- 
sertion in  an  execution  of  words  show- 
ing that  it  is  for  the  use  of  an  as- 
signee of  the  judgment  should  be  re- 
jected as  surplusage,  and  disregarded, 
on  a  trial  of  the  right  of  property 
levied  on,  and  the  assignee  should  be 
permitted  to  have  the  case  docketed  in 
the  name  of  the  plaintiflT  in  the  writ 
for  his  use,  and,  on  proof  of  his  pur- 
chase of  the  judgment,  he  should  be 
recognized  as  the  proper  plaintiff  in. 
the  case.  Owens  v,  Clark,  78  Tex. 
547,.  15  S.  W.  101. 

8.    Defendants. 

The  failure  of  a  writ  of  execution  to 
name  the  judgment  debtor  is  fatal. 
Capps  V,  Leachman,  90  Tex.  499,  502, 
39  S.  W.  917;  Day  v,  Johnson,  32  Tex. 
Civ.  App.  107,  72  S.  W.  426  (see  97 
Tex.  630.   no  op.). 

"Without  the  command  to  take  the 
property  of  a  named  person  the  officer 
has  no  authority  to  take  that  of  any 
one.  Without  this  command  there  is 
no  writ;  and  without  the  name  of  the 
person  whose  property  is  to  be  taken 
there  is  no  command."  Collins  v. 
Hines,  100  Tex.  304,  308,  99  S.  W.  400. 

An  execution  on  a  money  judgment 
which  fails  to  name  the  person  whose 
property  is  to  be  subjected  to  its  satis- 
faction is  void,  under  Rev.  St.  1895, 
art.  2338,  which  prescribes  as  one  of 
the  requisites  that,  "if  the  judgment  be 
for  money  simply,  it  shall  require  the 
officer  to  satisfy  the  judgment  out  of 
the  property  of  the  debtor,  subject  to 
execution.**  Capps  v,  Leachman,  39 
S.  W.  917,  90  Tex.  499,  distinguished  in 
Collins  V.  Hines,  100  Tex.  304,  99  S. 
W.  400. 


Where  an  execution  issued  against 
Wm.  V.  on  a  judgment  against  H.  W. 
V.  was  levied  on  the  property  of  H. 
W.  V.  but  whose  christian  name  was 
not  William,  the  sale  of  W.  V*9  in- 
terest in  the  property  did  not  convey 
the  title  therein  of  H.  W.  V.  Morris 
V,  Balkham,  75  Tex.  Ill,  12  S.  W.  970. 

As  Executors  and  AdRiinistrators. — 
A  sale  under  execution  of  the  property 
of  an  estate  on  a  judgment  rendered 
four  years  before  the  sale,  describing 
the  judgment  defendants  by  name,  with 
the  addition  of  the  words  "executor** 
and  "executrix,"  will  not  be  set  aside 
as  illegal  and  void  more  than  twenty- 
five  years  thereafter,  on  the  ground 
that  the  judgment  was  rendered  against 
the  executor  and  executrix  individu- 
ally, unless  it  is  clearly  shown  that  the 
execution  was  issued  without  au- 
thority of  law.  Croom  v.  Winston,  18 
Tex.  Civ.  App.  1,  43  S.  W.  1072,  af- 
firmed in  93  Tex.  638,  no  op. 

The  execution  under  which  defend- 
ants claimed  recited  a  judgment 
against  testator's  executors  who  were 
named  as  defendants  in  the  writ,  and 
commanded  the  sheriff,  "that  of  the 
goods  and  chattels,  lands  and  tene- 
ments of  the  said  H.  and  D.,  execu- 
tors of  H.,  deceased,"  he  make  the 
moneys,  and  in  all  other  respects  the 
writ  correctly  followed  the  judgment. 
The  return  indorsed  on  the  writ  showed 
a  levy  on  and  sale  of  lands  of  the  tes- 
tator as  the  property  of  "the  defend- 
ants." Held,  that  there  was  nothing 
in  the  writ  to  authorize  a  levy  on  the 
property  of  testator,  and  a  sale  thereof 
thereunder  was  void.  Horton  v.  Gar- 
rison, 1  Tex.  Civ.  App.  31,  20  S.  W. 
773. 

Where  There  Are  Several  Defend- 
ants.— An  execution  against  a  firm  is 
not  void  because  it  does  not  state  the 
names  of  the  individual  members 
thereof.  Ferryman  r.  Raybum  (Civ. 
App.),  30  S.  W.  915,  918. 

As  Sureties  on  Supersedeas  Bond. — 
An  execution  was  issued  in  which  one 
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of  the  sureties  on  a  supersedeas  bond 
against  whom  judgment  had  been  ren- 
dered on  appeal  was  described  as  a 
surety  against  whom  the  judgment  in 
the  district  court  had  been  rendered. 
Held,  that  such  recitation  does  not 
prevent  the  facts  being  proved  to  sus- 
tain a  sale  under  said  execution  of  the 
land  of  the  defendant  about  whom  the 
mistake  was  made.  Holloway  v.  Mc- 
Ilhcnny  Co.,  77  Tex.  657,  14  S.  W.  240. 

G.  DESCRIPTION  OF  AMOUNT. 

Where  there  are  several  defendants 
in  an  execution,  and  they  are  not 
equally  liable,  the  execution  should 
specify  the  amount  to  be  collected  of 
each.    Martin  v.  Rice,  16  Tex*  157. 

R     DESCRIPTION      OF      PROP- 
ERTY. 

\  wt'm  of  execution  which  does  not 
describe  with  certainty  where  and 
what  land  is  to  be  levied  on  is  am- 
biguous and  void.  Pfeiffer  &  Co.  v, 
Lindsay.  66  Tex.  123,  125,  1  S.  W.  264. 
Sec  Woodhouse  v,  Cocke  (Civ.  App.), 
39  S.  W.  948.  And  see  the  title  POS- 
SESSION. WRIT  OF. 

Where  the  statutes  provide,  both  by 
writs  of  garnishment  and  by  execu- 
tion, for  reaching  a  debtor's  shares  of 
stock  in  a  corporation,  a  creditor  can 
not  sell  such  stock  on  execution  with- 
out stating  the  number  of  shares,  since 
the  creditor  may  reach  the  stock  by 
garnishment,  and  thereby  get  a  suffi- 
cient description,  and  then  sell  on  ex- 
ecution. Keating  v.  J.  Stone  &  Sons' 
Live  Stock  Co.,  83  Tex.  467,  18  S.  W. 
797. 

Cure  of  Defective  Description  by 
SheriTs  Deed.— See  the  title  SHER- 
IFFS' SALES. 

I.     RECITAL     OF      DEATH      OF 

PARTY. 
1.  In  GeneraL 

An  execution  under  which  land  was 
sold,  which  was  formal  in  other  re- 
spects, recited  that  the  plaintiff  in 
whose  favor   the   judgment   was    ren- 


dered was  dead,  and  gave  the  name 
of  one  who  it  stated  had  administered 
on  his  estate.  In  a  collateral  attack 
upon  the  title  acquired  by  a  purchaser 
at  a  sale  under  the  execution,  held,  the 
writ  was  sufficient.  Scott  v,  Lyons, 
etc.,   Co.,  59  Tex.  593. 

2.    Source  of  Information. 

An  execution  under  which  land  was 
sold,  which  was  formal  in  other  re- 
spects, recited  that  the  plaintiff  in 
whose  favor  the  judgment  was  ren- 
dered was  dead,  and  gave  the  name  of 
one  who  it  stated  had  administered  on 
his  estate.  In  a  collateral  attack  upon 
the  title  acquired  by  a  purchaser  at  a 
sale  under  the  execution,  held,  there 
is  no  statutory  requirement  that  the 
clerk  shall  recite  in  the  writ  the  source 
of  his  information  on  the  subject. 
Scott  V.  Lyons,  etc.,  Co.,  59  Tex.  593. 

Where  an  execution  recites  the  fact 
of  the  death  of  the  plaintiff  in  the  suit, 
and  gives  the  name  of  the  adminis- 
trator, it  will  be  presumed  that  the 
clerk  who  issued  the  execution  became 
apprised  of  the  facts  thus  recited  in 
the  manner  prescribed  by  statute; 
there  being  no  statutory  requirement 
that  he  recite  the  source  of  his  infor- 
mation.    Scott  V.  Lyons,  59  Tex.  593. 

J.    RECITAL   OF  AFFIDAVIT  TO 
OBTAIN  WRIT. 

The  fact  that  an  affidavit  has  been 
filed  to  obtain  an  execution  instanter 
need  not  appear  in  or  upon  the  execu- 
tion. Lebreton  z'.  Lemaire  (Civ. 
App.),  43  S.  W.  31. 

K.    RECITAL    OF    ISSUANCE    OF 
PRIOR  EXECUTION. 

An  execution  should  show,  on  its 
face,  whether  it  is  original,  alias  or 
pluries.  Scott  v.  Allen,  1  Tex.  508, 
519. 

An  alias  execution  should  show  on 
its  face  that  it  is  an  alias.  Snow  v. 
Nash,  50  Tex.  216. 

Execution  is  not  void  for  its  failure 
to  state  the  number  of  executions  pre- 


Digitized  by 


Google 


260 


Executions 


viously  issued.  Corder  v.  Steiner  (Civ. 
App.),  54  S.  W.  277. 

The  neglect  of  a  clerk  to  put  on  ex- 
ecutions rightly  issued  the  form  alias, 
pluries,  etc.,  is  not  important.  Graves 
V.  Hall,  13  Tex.  379. 

Art.  2281,  Rev.  Stat.,  requires  that 
when  an  alias  or  pluries  execution  is 
issued  a  recital  of  the  number  of  pre- 
vious executions  shall  appear  on  the 
face  of  the  writ.  Driscoll  v.  Morris,  2 
Tex.  Civ.  App.  G03,  21  S.  W.  629;  Scott 
V.  Allen,   1  Tex.  508,  514. 

An  endorsement  of  "al.  execution" 
on  the  back  of  a  writ  of  execution,  and 
a  mention  in  the  bill  of  costs  attached 
to  such  writ  of  the  items  of  costs  for 
the  issuance  of  previous  executions,  is 
not  a  compliance  with  the  requirement 
of  the  statute.  Driscoll  v,  Morris,  2 
Tex.  Civ.  App.  603,  21   S.  W.  629. 

L.   CAPTION  OR  TITLE. 

"No  caption,  no  venue,  in  fact,  is 
necessary.  The  addition  of  the  name 
of  the  county  may  be  rejected  as  sur- 
plusage, and  *The  State  of  Texas' 
would  then  stand  alone  and  give 
character  and  style  to  the  process." 
Portis  V.  Parker,  8  Tex.  23,  28.  See 
Collins  V.  Hines,  100  Tex.  304,  99  S. 
W.   400. 

Where  an  execution .  commenced 
"The  State  of  Texas,  County  of  Aus- 
tin," and  it  was  objected  to  as  not 
styled  according  to  law,  it  was  held 
that,  had  the  objection  been  taken  in 
limine,  the  execution  might  have  been 
quashed  or  amended,  but  that,  as  it 
came  after  the  execution  had  per- 
formed its  functions,  it  could  not  be 
sustained.    Portis  v,  Parker,  8  Tex.  23. 

The  failure  of  execution  to  be  di- 
rected to  an  officer  of  any  county 
(name  of  county  being  omitted),  ren- 
ders it  void;  so  that  a  recovery  for 
seizure  thereunder  can  not  be  had 
against  sureties  on  the  bond  of  the 
officer  acting  under  the  writ.  Jones 
V.  Hess  (Civ.  App.),  48  S.  W.  46. 
M.   INDORSEMENT. 

"The   law   requires  the   clerk  to   in- 


dorse upon  the  execution  whether  the 
sale  shall  be  made  with  or  without  ap- 
praisement. He  can  be  informed  of 
the  facts  necessary  to  enable  him  to 
make  the  appropriate  indorsement 
only  by  the  record."  Robinson  z\ 
Perry,  4  Tex.  273,  275.  See  the  title 
SHERIFFS'  SALES. 

As  Changing  Return  Day. — The  re- 
turn day  of  a  writ  of  execution  as 
fixed  by  law  can  not  be  changed  by 
the  indorsement  of  the  clerk.  Cain  v. 
Woodward,  84  Tex.  349,  553, 12  S.  W.  319. 

As  Supplying  Omissions  in  Writ. — 
Where  the  name  of  the  plaintiff  in  the 
judgment  is  omitted  in  the  body  of 
the  writ,  the  indorsement  of  the  clerk 
may  be  looked  to  to  ascertain  the 
name.  Collins  v.  Hines,  100  Tex.  .304, 
99    S.   W.    400. 

N.    TESTE  AND  SEAL. 

Where  the  claimant  of  property 
taken  in  execution  in  1845  objected  to 
a  certified  copy  of  the  execution,  when 
offered  in  evidence,  that  the  execution 
was  not  authenticated  by  the  seal  of 
the  court,  it  was  held  the  objection 
was  properly  overruled.  Earle  v. 
Thomas,  14  Tex.  583. 

The  objection  to  an  execution  pur- 
porting to  have  been  issued  by  a  jus- 
tice of  the  peace,  and  directed  to  the 
sheriff  or  any  constable  of  another 
county,  that  it  was  not  accompanied 
by  a  certificate  under  seal  of  the  clerk 
of  the  county  court  that  the  officer  is- 
suing the  same  was  a  justice  of^  the 
peace,  can  not  be  made  available  when 
presented  for  the  first  time  in  the  su- 
preme court.  Hodde  v.  Susan,  58  Tex. 
389. 

Cure  of  Irregularities. — The  at- 
testation by  the  clerk  can  not  cure  an 
irreg^ularity,  shown  by  the  date  noted 
by  the  clerk,  in  issuing  an  execution 
more  than  one  year  after  the  rendition 
of  the  judgment.  Irvin  v,  Ferguson, 
83  Tex.  491.  494,  18  S.  W.  820. 
O.  OF  EXECUTION  ISSUED 
AFTER  REMAND. 

The  execution  upon  return  of  man- 
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date  affirming  a  money  judgment 
should  recite  the  fact  of  the  rendition 
of  the  judgment,  the  appeal  therefrom, 
and  the  rendition  of  the  judgment  of 
affirmance.  Irvin  v.  Ferguson,  83  Tex. 
491, 18  S.  W.  820.  See  Martin  v.  Rice, 
16  Tex.  157;  Cook  v.  Sparks,  47  Tex. 
28;  Rev.  Stats.,  art.  1057. 

P.  IRREGULARITIES. 
L  Effect 

An  execution  is  not  void  because  of 
mere  formal  mistakes  and  irregulari- 
ties. Graves  v.  Hall,  13  Tex.  379,  382; 
Alexander  v.  Miller,  18  Tex.  893;  Col- 
lins r.  Mines,  100  Tex.  304,  99  S.  W. 
400;  Barnes  r.  Nix  (Civ.  App.),  56  S. 
W.  202. 

It  is  the  duty  of  an  officer  who  re- 
ceives a  merely  irregular  execution  to 
5er\'e  it.  Earle  v,  Thomas,  14  Tex. 
583,  591. 

An  execution  from  another  county, 
irregularly  issued,  is  voidable  only,  and 
the  sheriff  must  execute  it.  Earle  v. 
Thomas,  14  Tex.  583,  591. 

Where  proceedings  on  an  execution 
sale  are  defective  only  as  to  matter 
of  form,  such  defect  may  be  disre- 
garded or  supplied  in  any  suit  in  which 
the  question  may  become  involved. 
McKay  v.  Paris  Exchange  Bank,  75 
Tex.  181.  184,  12  S.  W.  529. 
1   Objections. 

Irregularity  of  an  execution  can  only 
be  avoided  by  a  party  to  it.  Carle  v, 
Thomas.  14  Tex.  583,  591. 

Xo  defendant  in  an  execution  can 
object  to  an  error  therein,  if  it  be  not 
to  his  prejudice.  Martin  v.  Rice,  16 
Tex.  157. 

The  levy  of  an  execution  can  not  be 
enjoined  because  of  mere  irregulari- 
ties. Dunson  v.  Spradley  (Civ.  App.), 
40  S.  W.  327. 

VI.  Amendment   of  Writ. 

A.  IN  GENERAL. 

The  courts  have  gone  very  far  in 
allowing    amendments    of    executions. 


Morris  v.   Balkham,  75  Tex.   Ill,   113,  >. 
12  S.  W.  970. 

B.    TIME  OF  AMENDMENT. 

A  substantial  defect  in  the  judgment 
or  execution  could  not  be  cured  by 
amendment  after  the  sale  so  as  to 
validate  the  sale.  McKay  v.  Paris  Ex- 
change Bank,  75  Tex.  181,  12  S.  W. 
529;  Morris  v,  Balkham,  75  Tex.  Ill, 
113,  12  S.  W.  970. 

Where  an  execution  issued  against 
William  V.  on  a  judgment  rendered 
against  H.  W.  V.,  which  was  levied  on 
the  property  of  H.  W.  V.,  but  whose 
Christian  name  was  not  William,  the 
execution  could  not  be  cured  by  a 
motion  to  amend  it,  made  after  the 
sale.  Morris  z'.  Balkham,  75  Tex.  Ill, 
12  S.  W.  970. 

The  probable  effect  of  selling  prop- 
erty under  execution  under  a  defective 
judgment  being  to  deter  bidders  and 
sacrifice  the  property,  it  would  be  in- 
equitable to  remove  and  cure  diffi- 
culties existing  and  process  under  it 
after  the  sale  at  the  instance  of  the 
purchaser,  and  the  proceedings  should 
be  amended  before  the  sale.  McKay 
V.  Paris  Exchange  Bank,  75  Tex.  181, 
12   S.   W.  529. 

The  motion  concludes  with  a 
prayer  "for  an  order  amending  said  re- 
vived judgment  and  the  said  two  ex- 
ecutions so  as  to  make  them  conform 
to  what  they  should  have  been."  The 
court  granted  the  relief  prayed  for,  or- 
dering that  the  reVived  judgment  be 
amended  so  as  to  read:  "That  execu- 
tion issue  upon  said  judgment  against 
the  estate  of  B.  H.  Epperson,  in  the 
hands  of  J.  P.  Russell  v,  R.  B.  Epper- 
son, his  executors,"  etc.;  and  that  both 
of  said  executions  be  so  amended  "as 
to  run  against  the  estate  of  B.  H. 
Epperson  in  the  hands  of  his  execu- 
tors," etc.  The  court  said  that  the 
exceptions  to  the  motion  should  have 
been  sustained  and  the  proceeding 
dismissed.  If  judgments  or  execu- 
tions are  defective  in  particulars  that 
may  affect   the   title   to  property   sold 
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under  them,  it  is  too  late  after  sales 
have  been  made  to  amend  either  so  as 
to  have  the  effect  of  affecting  such 
•ales.  McKay  v,  Paris  Exchange  Bank, 
75  Tex.  181,  184,  12   S.  W.  529. 

Vn.   Construction  of  Writ. 

If  the  terms  used  in  an  execution  to 
describe  certain  property  are  sufficient 
to  identify  it,  but  are  understood  only 
by  persons  familiar  with  the  property 
or  with  the  section  of  country  in  which 
it  is  situated,  parol  evidence  is  admis- 
sible to  inform  the  court  as  to  the 
meaning  of  the  terms  used.  Pfeiffer 
&  Co.  V,  Lindsay,  66  Tex.  123,  1  S.  W. 
264. 

VIII.  Validity  of  Writ. 

Where  an  execution  is  not  void,  but 
only  voidable,  a  claimant  of  the  prop- 
erty levied  on  has  not  the  right  to  at- 
tack its  validity.  Portis  v,  Parker,  22 
Tex.  699. 

Who  May  Question.— "The  claimant 
was  not  entitled  to  assert  the  invalidity 
of  the  execution  (it  being  against  an- 
other person)  unless  it  was  void." 
Hancock  v.  Metz,  15  Tex.  205;  Portis 
V.  Parker,  22  Tex.  699,  707;  Webb  v. 
Mallard,  27  Tex.  80;  Meader  Co.  v, 
Aringdale,  58  Tex.  447,  450. 

A  claimant  of  property  seized  under 
execution  against  another  will  not  be 
heard  to  assert  th6  invalidity  of  the 
execution  unless  it  be  void.  Meader 
Co.  V,  Aringdale,  58  Tex.  447. 

How  Questioned. — A  third  party 
desiring  to  attack  the  validity  of  an 
execution  which  is  voidable  only  should 
d6  so  by  direct  pleading,  or  excep- 
tions filed  in  the  nature  of  a  demurrer 
to  the  sufficiency  of  evidence,  in  case 
the  supposed  defect  renders  it  void, 
or  by  tendering  an  issue  of  fact  under 
the  direction  of  the  court.  Meader 
Co.  V.  Aringdale,  58  Tex.  447. 

The  objection  to  an  execution  pur- 
porting to  have  been  issued  by  a  jus- 


tice of  the  peace,  and  directed  to  the 
sheriff  or  any  constable  of  another 
county,  that  it  was  not  accompanied 
by  a  certificate  under  seal  of  the  clerk 
of  the  county  court  that  the  officer  is- 
suing the  same  was  a  justice  of  the 
peace,  can  not  be  made  available  when 
presented  for  the  first  time  in  the  su- 
preme court.  Hodde  v,  Susan,  58  Tex. 
389. 

IX.  Issuance  of  Writ. 

A.  STATUTORY  PROVISION. 

The  purpose  of  art.  3772,  Pas.  Dig., 
was  to  establish  a  general  rule  to  gov- 
ern the  issuance  of  executions,  and  to 
provide  exceptions  thereto.  Gruner  r. 
Westin,  66  Tex.  209,  215,  18  S.  W.  512. 

B.  WHAT    AMOUNTS    TO    ISSU- 
ANCE. 

The  term  "issue,"  as  applied  to  an 
execution,  means  more  than  the  mere 
clerical  preparation  and  attestation  of 
the  writ,  and  includes  its  delivery  to 
an  officer  for  enforcement.  Bourn  v. 
Robinson,  49  Tex.  Civ.  App.  157,  107 
S.  W.  873. 

An  execution  showing  that  it  was  is- 
sued within  a  year  from  the  rendition 
of  the  judgment,  but  not  appearing 
from  the  officer's  return  or  other  evi- 
dence to  have  been  placed  in  the  hands 
of  the  sheriff,  is  not  sufficient  to  pre- 
serve the  judgment  lien  under  the  pro- 
visions of  art.  3290.  Rev.  Stat.  Schnei- 
der V.  Dorsey,  96  Tex.  544,  74  S.  W. 
526,  affirming  72  S.  W.  1029. 

C.  NECESSITY    FOR    ISSUANCE. 

As  to  necessity  for  issuance  of  ex- 
ecutions to  preserve  judgment  lien, 
see  the  title  JUDGMENTS  AND  DE- 
CREES. 

D.  COMPELLING    ISSUANCE. 

See  the  titles  CLERKS  OF  COURT, 
vol.  4,  p.  174;  MANDAMUS. 

All  the  plaintiffs  and  intervenors  in 
the  original  suit  should  be  made  par- 
ties to  a  motion  to  compel  the  clerk 
in  the  lower  court  to  issue  an  execu- 
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tion.    Eppstein    v.    Holmes,    64    Tex. 
560. 

E.  POWER  TO  ISSUE  WRIT. 
1.  Of  Courts. 
a.  In  General. 

See  the   title    COURTS,    vol.    5,    p. 

161. 

t.  Court  of  Equity. 

The  power  to  issue  writs  of  execu- 
tion is  not  inherent  in  courts  of  chan- 
cery and  the  United  States  courts  of 
chancery  only  issue  them  when  the 
decree  is  for  land,  except  when  ex- 
pressly authorized  by  statute.  Texas- 
Mexican  R.  Co.  V.  Cahill  (Civ.  App.), 
23  S.  W.  232,  233,  affirmed  in  93  Tex. 
721,  no  op. 
c  Mayor's  Court. 

Rev.  St.  art.  418,  provides  that  for 
a  fine  imposed  by  a  mayor  execution 
may  issue,  to  be  levied  and  executed 
in  the  same  manner  as  executions  from 
the  district  court;  and  that  it  shall  be 
issued  to  the  marshal,  who,  in  levying 
on  property  and  selling,  shall  have 
like  power  and  authority  as  the  sheriff 
in  executions  issued  from  the  district 
court.  Held,  that  .the  authority  of  the 
marshal  to  sell  land  under  such  execu- 
tion is  not  limited  to  the  town,  but  he 
may  make  the  levy  and  sale  anywhere 
in  the  county.  Dudley  v.  Jones,  6 
Tex.  Civ.  App.  466,  26  S.  W.  445. 

d.  Justice  of  the  Peace. 

See  the  title  JUSTICES  OF  THE 
PEACE. 

e.  On  Remand. 

Although  a  judgment  was  rendered 
tioon  affirmance  by  the  appellate  court, 
the  district  court  to  which  the  man- 
<late  of  the  appellate  court  had  been 
addressed  was  the  proper  tribunal  to 
issue  an  execution.  Cope  v.  Lindsey, 
i:  Tex.  Civ.  App.  203,  204,  43  S.  W. 
29.  affirmed  in  91  Tex.  463. 

2.  Of  Clerks  of  Court. 

Sayles*  Civ.  Stat.,  art.  2267a,  points 
<^ut  the  manner  in  which  the  district 
clerk  shall  acquire  the  power  to  issue 
the  execution.     The  recital  in  the  ex- 


ecution is  not  evidence  of  the  au- 
thority. Richards  v.  Belcher,  6  Tex. 
Civ.  App.  284,  286,  25  S.  W.  740. 

For  Costs.— See  the  title  COSTS, 
vol.  4,  p.  971. 

F.    PARTIES  TO  ISSUANCE. 

1.  In  Whose  Favor  Writ  Issued. 
Executors      and      Administrators. — 

See  the  title  EXECUTORS  AND  AD- 
MINISTRATORS. 

On  the  death  of  a  sole  plaintiff,  or 
of  one  of  several  plaintiffs,  the  clerk  is 
authorized  to  issue  an  execution  in 
the  name  of  his  representative,  or  of 
.«?uch  representative  and  the  survivor, 
provided  the  death  of  the  plaintiff  and 
the  appointment  of  the  administrator 
is  proved  by  affidavit  of  the  adminis- 
trator, entered  of  record  and  filed  with 
the  clerk;  and  this  proof  is  a  prereq- 
uisite to  the  issuance  of  the  execu- 
tion. Holman  v.  Chevaillier/s  Adm'r, 
14  Tex.  337. 

Minors. — Upon  a  judgment  in  favor 
of  a  minor,  where  the  suit  is  prose- 
cuted by  a  next  friend,  execution  should 
run  in  the  name  of  the  minor.  Gal- 
veston, etc.,  R.  Co.  V.  Hewitt,  67  T^x. 
473,   482,  3  S.  W.  705. 

One  of  Several  Plaintiffs. — Judg- 
ment in  favor  of  two  plaintiffs  for  a 
gross  sum,  "one-half  of  said  sum  to 
each  of  said  plaintiffs,'*  is  a  separate 
judgment,  on  which  executions  may 
issue  in  favor  of  each  plaintiff  for  half 
the  amount  recovered.  Stewart  v. 
Morrison,  81  Tex.  396,  17  S.  W.  15. 

In  Execution  for  Costs. — An  execu- 
tion for  costs  is  properly  issued  in  the 
name  of  the  party  recovering  costs. 
It  should  not  be  issued  in  name  of  the 
officers  entitled  to  the  costs.  Smith  v, 
Perkins,  81  Tex.  152,  16  S.  W.  805. 

Though  the  costs  of  the  clerk  of 
court  are  taxed  on  an  execution  be- 
tween suitors  he  is  not  a  party  to  such 
execution  nor  has  he  any  right  to  con- 
trol the  same.  De  La  Garza  v.  Carolan, 
31   Tex.  387. 

2.  Against  Whom  Writ  Issued. 
Deceased     Persons. — An     execution 
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can  not  issue  against  the  estate  of  a 
deceased  defendant.  Kendrick  v. 
Rice,    16  Tex.   254,   259. 

In  the  case  of  Turner  v.  Smith,  9 
Tex.  626,  the  defendants  in  the  origi- 
nal judgment  not  included  in  the  ex- 
ecution having  died,  the  question  was 
whether  they  were  properly  omitted  in 
issuing  execution.  It  was  held  that 
they  were,  because  execution  could  not 
issue  against  their  estates.  Hendrick 
V.  Rice,  16  Tex.  254. 

The  objection  that  an  execution  was 
void  because  issued  in  part  against  an 
estate  of  a  deceased  person  can  only 
be  raised  by  the  administrator,  guard- 
ian, or  heirs  or  wards,  but  not  by  other 
execution  defendants.  The  latter  may 
look  to  the  estate  for  contribution. 
Stark  V.  Carroll,  66  Tex.  393,  1  S.  W. 
188. 

In  ren4ering  judgment  against  an 
executrix  for  a  debt  of  her  testator,  it 
was  error  for  the  district  court  to 
award  execution  against  the  estate  of 
the  testator,  when  there  were  no  alle- 
gations in  the  petition  authorizing  the 
same;  and  the  supreme  court,  revers- 
ing and  reforming  the  judgment  in 
this  respect,  directs  that  it  be  certified 
to  the  proper  court,  to  be  paid  in  due 
course  of  administration.  GofF  v. 
Hauser,  33  Tex.  430. 

Where  a  judgment  was  rendered  by 
the  district  court  in  1872,  and  affirmed 
by  the  supreme  court  in  1874,  and  the 
judgment  debtor  died  in  1878,  an  ex- 
ecution thereon  could  not  issue  there- 
after against  the  independent  execu- 
trix  of  the  deceased,  she  never  having 
been  a  party  to  the  suit.  Gova>i  :•. 
Bynum,  43  S.  W.  319,  17  Tex.  Civ. 
App.  180. 

An  execution  issuing  before  the 
death  of  one  of  the  parties  is  not 
abated  thereby  but  if  returned  not 
satisfied  so  that  an  alias  is  resorted 
to,  the  legal  representative  of  the  de- 
ceased must  be  made  a  party  unless  a 
lien  was  acquired  by  the  first  execu- 
tion.    Bennett  v.  Gamble,  1  Tex.   124. 


It  seems  that  where  one  of  two 
judgment  debtors  dies,  execution  may 
run  against  the  survivor,  without  a 
discontinuance  as  to  the  decea.sed. 
Chandler  v.  Hudson,  11  Tex.  32.  See 
the  title  EXECUTORS  AND  AD- 
MLXISTRATORS. 

Partners. — In  action  against  the  sur- 
viving partner  on  a  firm  debt,  execu- 
tion is  properly  awarded  against  the 
firm  assets.  Dulaney  v.  Wahho  & 
Co.,  3  Tex.  Civ.  App.  174,  176,  22  S. 
W.  131.  See  the  title  PARTNER- 
SHIP. 

Surety. — The  rights  of  a  purchaser 
at  an  execution  sale  are  not  affected 
by  the  fact  that  the  defendant,  whose 
property  was  sold,  was  a  surety,  and 
not  the  principal,  on  the  note  on 
which  the  judgment  was  rendered. 
Weisiger   v.    Chisholm,   28   Tex.    780. 

Principal  and  '  Indorser.— When 
judgment  is  rendered  against  the 
principal  in  a  note,  and  also  against 
an  indorser,  on  a  petition  which  aski. 
execution  against  the  indorser  oniy, 
in  the  alternative,  it  is  error  to  render 
judgment  directing  execution  against 
the  property  of  both,  jointly.  Lewis 
V.    Dennis.   54  Tex.   487. 

Several  Defendants.— On  the  affirm- 
ance of  a  judgment  on  an  appeal 
taken  by  a  part  of  several  defendants, 
the  execution  may  include  all.  stating 
the  several  liability  of  each.  Kendrick 
V.    Rice,    16  Tex.   234,   259. 

Where  an  execution  is  issued  against 
all  defendants  on  an  affirmed  judgment 
tor  the  amount  of  the  original  judg- 
ment and  damages,  less  a  credit  ex- 
ceeding the  damages,  the  defendant 
who  did  not  join  in  the  appeal  can  not 
complain  of  the  execution  unless  he 
himself  paid  the  credits.  Kendrick  r. 
Rice,    16   Tex.   254,    260. 

Where  only  a  part  of  the  defendants 
appeal  and  judgment  is  affirmed  the 
costs  on  appeal  are  chargeable  to  de- 
fendants appealing  and  execution 
should  direct  a  satisfaction  of  the 
original   judgment   out   of  all   the    de- 
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fcndants.     Martin  v.  Rice,  16  Tex.  157, 
161. 

Although  Rev.  Stat.,  §§  1207,  1208, 
provides  that  the  judgment  rendered 
against  the  parties  to  a  replevin  bond 
should  be  joint  and  several,  an  execu- 
tion could  not  issue  against  one  of  the 
sureties  while  the  principal  and  the 
other  sureties  were  prosecuting,  under 
a  supersedeas  bond,  a  writ  of  error. 
Wren  v.  Peel,  64  Tex.  374. 

a    PREREQUISITES     TO     ISSU- 
ANCE. 

See  ante,  "In  Whose  Favor  Writ 
Issued/'  IX,  F,  1.  As  to  issuance  of 
the  writ  in  action  for  trial  of  right  to 
property,  see  the  title  RIGHT  OF 
PROPERTY,  TRIAL  OF. 

H.  TO  WHAT  COUNTY  WRIT  IS- 
SUED. 
1.  County  Where  Judgment  Rendered. 

The  Revised  Statutes  of  1895,  art. 
II335,  require  that  an  execution  shall 
issue  in  the  first  instance  to  the  county 
in  which  the  judgment  on  which  is- 
sued was  rendered.  Gulf,  etc.,  R.  Co. 
V.  Morris,  67  Tex.  692,  703,  4  S.  W. 
156;  Terry  v,  O'Neal,  71  Tex.  592,  9 
S.  W.  763;  Schneider  v,  Dorsey,  96 
Tex.  544,  74  S.  W.  526,  affirming  72 
S.  W.  1029;  Cabell  v.  Orient  Ins.  Co., 
22  Tex.  Civ.  App.  635,  55  S.  W.  610. 
1   County   Other  than    One     Where 

Judgment  Rendered, 
a.  In  GeneraL 

There  are  cases  where  an  execution 
may  go  out  of  the  county.  Earle  v. 
Thomas,  14  Tex.  583;  Castro  v.  lilies, 
22  Tex.  479,  502;  Borden  v.  McRae, 
46  Tex.  396. 

Where  a  judgment  debtor  owns  per- 
sonal property  in  the  county  where 
the  judgment  was  rendered,  the  issu- 
ance of  an  alias  execution  in  another 
county  to  be  levied  on  land  there,  is 
irregular,  the  judgment  debtor  not 
having  been  called  on  to  point  out  the 
personal  property.  DriscoU  v.  Mor- 
ris, 2  Tex.  Civ.  App.  603,  606,  21  S.  W. 
629. 


b.    Necessity  for  Issuance  to  County 
Where   Judgment    Rendered. 

An  execution  issued  in  the  first  in- 
stance to  a  county  other  than  the  one 
in  which  the  judgment  was  rendered 
is  not  void,  but  irregular  only.  Earle 
V.  Thomas,  14  Tex.  583;  Hancock  v. 
Metz,  15  Tex.  205;  Cabell  v.  Orient 
Ins.  Co.,  22  Tex.  Civ.  App.  635,  636, 
55  S.  W.  610;  Norwood  v.  Orient  Ins. 
Co.    (Civ.  App.),   44   S.   W.  188. 

The  issuance  can  be  avoided  Only 
at  the  instance  of  a  party  to  the  writ. 
,  Earle  v.  Thomas,  14  Tex.  583. 
i  A  person  having  no  interest  in  the 
property  levied  upon  can  not  take  ad- 
vantage of  such  issuance.  Gulf,  etc., 
R.  Co.  V.  Morris,  67  Tex.  692,  703,  4 
S.  W.  156. 

A  claimant  of  property  levied  on  un- 
der it  can  not  inquire  into  its  irregu- 
larity.    Earle  v.  Thomas,  14  Tex.  583.  , 

"It  may  be  avoided  at  the  instance 
of  the  defendant  in  the  judgment." 
Cabell  V.  Orient  Ins.  Co.,  22  Tex.  Civ. 
App.  635,  636,  55   S.  W.  610. 

An  officer  is  bound  to  execute  such 
an  execution  and  can  justify  under  the 
same.  Sydnor  v.  Roberts,  13  Tex.  598, 
600;  Cabell  v.  Oriental  Ins.  Co.,  22 
Tex.  Civ.  App.  635,  55  S.  W.  610. 

"If  such  an  execution  is  levied  and 
property  sold  by  virtue  thereof  to  an 
innocent  purchaser,  he  will  acquire  a 
good  title."  Cabell  v.  Orient  Ins.  Co., 
22  Tex.  Civ.  App.  635,  636,  55  S.  W. 
610;  Sydnor  v.  Roberts,  13  Tex.  598, 
600. 

To  Preserve  Judgment  Lien. — In  the 
case  of  Schneider  v.  Dorsey.  96  Tex. 
544,  74  S.  W.  526,  affirming  72  S.  W.  1029, 
it  was  considered  questionable  whether 
the  issuance  of  a  writ  to  another 
county  without  a  prior  issuance  from 
the  county  where  the  judgment  was 
rendered  is  sufficient  to  preserve  the 
judgment  lien;  but  in  the  case  of  Cab- 
ell V.  Orient  Ins.  Co.,  22  Tex.  Civ.  App. 
635,  55  S.  W.  610.  it  was  held  that  a 
writ  so  issued  prevented  the  judgment' 
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from  becoming  dormant  under  art. 
2326a,  Rev.  Stat. 

A  pluries  execution  enjoined  because 
the  first  execution  was  issued  to  the 
wrong  county  prevents  the  judgment 
from  becoming  dormant  if  it  was  is- 
sued within  a  year  from  rendition  of 
the  judgment.  Cabell  v.  Orient  Ins. 
Co.,  22  Tex.  Civ.  App.  535,  636,  55  S. 
W.  610. 

Necessity  for  Return  of  Nulla  Bona. 
— Quaere,  whether  there  should  be  a  re- 
turn of  nulla  bona,  or  no  property,  in 
the  county  where  judgment  is  ob- 
tained, before  sending  execution  to  an- 
other county.  Admitting  that  there 
should  be  such  a  return,  it  goes  merely 
to  the  mode  of  exercising  the  power 
which  the  judgment  confers  of  issuing 
execution;  and  if  the  execution  be  sent 
to  another  county  without  such  previ- 
ous return  it  is,  at  most,  an  irregu- 
larity, and  not  of  a  character  to  invali- 
date the  title  of  a  bona  fide  purchaser 
under  such  execution.  Sydnor  v.  Rob- 
erts, 13  Tex.  598. 

Where  an  execution  is  issued  to  the 
county  in  which  the  judgment  was  ren- 
dered, and  returned  on  that  day,  and 
on  the  same  day  another  execution  is 
issued  on  such  judgment  to  another 
county,  in  the  absence  of  evidence  to 
the  contrary,  it  will  be  presumed  that 
the  execution  to  the  county  wherein 
the  judgment  was  rendered  was  re- 
turned before  the  other  execution  was 
issued,  and  that  it  was  received  by  the 
sheriff  on  the  next  day.  Brackenridge 
V.  Cobb,  85  Tex.  448,  21  S.  W.  1034. 

Presumption  of  Return. — Where  an 
execution  directed  to  another  county 
shows  on  its  face  that  it  is  an  alias 
execution,  it  will  be  presumed  that  it 
was  properly  issued,  and  that  a  previ- 
ous execution  had  been  issued  to  the 
county  where  the  judgment  stood,  and 
returned  nulla  bona.  Benson  v,  Cahill 
(Civ.  App.),  37  S.  W.  1088. 

Where  Defendant  Fails  to  Point  Out 
Property  in  County. — Where  an  execu- 
tion  is   issued   to   another  county   the 


title  of  the  purchaser  under  such  exe- 
cution is  not  affected  by  the  fact  that 
the  defendant  had  ample  property  to 
satisfy  the  judgment  in  the  county 
where  the  judgment  was  obtained, 
which  he  had  failed  to  point  out  when 
called  upon.  Sydnor  v.  Roberts,  13 
Tex.  598. 

Where  Property  Situated  in  Several 
Counties. — In  the  levy  and  sale  of  cat- 
tle running  at  large  in  a  range  in  sev- 
eral counties,  the  sheriff  is  not  limited 
to  cattle  in  his  county  at  the  time. 
Gunter  v,  Cobb,  82  Tex.  598,  60(5,  17  S. 
W.  848. 

"Article  2279,  Sayles*  Rev.  Stat,  pro- 
vides that  'where  an  execution,  or  any 
writ  in  the  nature  thereof,  requires  the 
sale  or  delivery  of  specific  real  or  per- 
sonal property,  it  may  be  issued  to  the 
county  where  the  property  or  some 
part  thereof  is  situated.'  Here  a  writ, 
viz,  an  order  of  sale,  in  the  nature  of 
an  execution,  required  the  sale  of  spe- 
cific real  property,  a  part  of  which  was 
situated  in  Dc^llas  county,  to  which  the 
writ  issued.  The  conditions  of  this  ar- 
ticle are  literally  fulfilled  in  this  in- 
stance." Miller  v,  Edinburgh-Ameri- 
can Land  Mortg.  Co.,  14  Tex.  Civ. 
App.  309,  311,  37  S.  W.  181. 

c.   Form  and  Requisites  of  Writ. 

The  title  of  a  purchaser  under  exe- 
cution sent  from  another  county  is  not 
affected  by  the  fact  that  the  execution 
was  in  the  ordinary  form  of  a  pluries 
execution,  and  not  in  the  form  of  a 
testatum.  Sydnor  v,  Roberts,  13  Tex. 
598. 

An  execution  issued  from  a  justice 
court  of  one  county  to  another  county, 
without  a  certificate  of  the  county 
clerk  as  required  by  Rev.  St.  art.  1633, 
is  voidable  but  not  void.  Seligson  v. 
Staples,  1  White  &  W.  Civ.  .Cas.  Ct. 
App.  §  1070. 

The  fact  that  the  execution  does  not 
recite  that  the  defendants  had  no  prop- 
erty in  the  county  where  the  judgment 
was    rendered   will   not   invalidate   the 
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title  of  a  bona  fide  purchaser.    Sydnor 
r.  Roberts,  13  Tex.  598. 

Enjoining  Levy  of  Writ  Issued  Out 
of  County. — See  post,  "Enjoining  Exe- 
cution," XII. 

1  To  New  County  Formed  from  One 
Where  Judgment  Rendered. 
Sec  the    titles    COURTS,    vol.    5,  p. 
161;  SHERIFFS'  SALES, 
i  To  New  County  Where  Abstract  of 
Judgment  Filed. 
Where,    after    rendition    of    a    judg- 
ment, an  abstract  thereof  was  filed  in 
F.   county,    an    execution,    which    ap- 
peared to    be    the    first    execution  is- 
sued on  the   judgment,    issued    to    F. 
county  instead  of  the  county  in  which 
the  judgment  was  rendered,  was  void. 
Judgment  (Civ.  App.),  72  S.  W.  1029, 
affirmed.     Schneider  v.   Dorsey,   74   S. 
W.  526,  96  Tex.  544. 

S.  Simultaneous  Issuance  to  Different 
Counties. 
The  simultaneous  issuance  of  execu- 
tion to  different  counties  is  no  ground 
for  setting  aside  a  levy  and  sale  under 
one  of  them,  when  it  appears  that  the 
price  of  the  property  was  not  depre- 
ciated thereby.  Brackenridge  z\  Cobb, 
2  Tex.  Civ.  App.  161,  21  S.  W.  614,  af- 
finned  in  85  Tex.  448. 

Where  several  executions  are  issued 
on  the  same  judgment,  in  consecutive 
'^'"der,  on    the    same    day,    to     differ- 
ent counties,  and  the  first  execution  is 
fiTSt  levied,  such  execution  will  be  held 
to  be  vahd,  though  those  subsequently 
issued  are  not,  unless  all  were  issued 
to  delay  other  creditors  of  defendants 
in  execution.    Brackenridge  v.  Cobb,  85 
Tex.  448,  21   S.  W.   1034. 

I.  ISSUANCE  ON  JUDGMENT. 
1.  Necessity  for  Judgment. 

The  foundation  of  an  execution  is 
the  judgment  of  the  court  or  some  act 
or  obligation  which  is  in  law  equiva- 
lent thereto.  Wright  r.  Wright,  6  Tex. 
29,  31;  Criswell  v.  Ragsdale>  18  Tex. 
443.  445;  Cyrus  v.  Hicks,  20  Tex.  483; 
Walker  v.  Emerson,  20  Tex.  706,  710; 


Leland  v,  Wilson,  34  Tex.  79;  Gentry 
r.  Lockett,  37  Tex.  503,  510;  Simpson 
V.  Trimble,  44  Tex.  310,  312;  Smith  v. 
Miller,  66  Tex.  74,  78,  17  S.  W.  399; 
Allday  v.  Whitaker,  66  Tex.  669,  1  S. 
W.  794;  Brown  r.  Reese,  67  Tex.  318, 
3  S.  W.  292;  Miller  v.  Koertge,  70  Tex. 
162,  7  S.  W.  691;  Tudor  v.  Hodges,  71 
Tex.  392,  9  S.  W.  443;  Terry  v.  O'Neal, 
71  Tex.  592,  9  S.  W.  763;  McKay  v. 
Paris  Exchange  Bank,  75  Tex.  181, 
184,  12  S.  W.  529;  Halsell  v.  McMur- 
phy.  86  Tex.  100,  23  S.  W.  647,  affirm- 
ing 21  S.  W.  777;  Holt  v.  Maverick,  5 
Tex.  Civ.  App.  650,  23  S.  W.  751;  Beck- 
ham V.  Medlock,  19  Tex.  Civ.  App.  61, 
62,  46  S.  W.  402,  affirmed  in  93  Tex. 
725,  no  op.;  Glass  v.  Shapard,  37  Tex. 
Civ.  App.  365,  83  S.  W.  880. 

"It  is  well  settled  that  a  person  who 
claims  title  through  an  execution  sale 
must  show  a  judgment  on  which  the 
execution  is  founded."  Hart  v,  Mc- 
Dade,  61  Tex.  208,  211.  See  the  title 
COSTS,  vol.  4,  p.  971. 

Validity  of  Execution  without  Judg- 
ment.— Without  a  judgment  to  support 
the  execution  it  is  absolutely  null  and 
void,  and  can  confer  no  authority  upon 
the  officer  to  make  the  levy.  Bailey 
V.  Knight,  8  Tex.  58,  61;  Criswell  v, 
Ragsdale,  18  Tex.  443,  444;  Walker 
V.  Emerson,  20  Tex.  706,  710;  Allison  v, 
Brookshire,  38  Tex.  199,  202. 

There  is  no  error  in  enjoining  an  ex- 
ecution where  there  is  no  judgment  to 
support  it.  Trammell  z\  Watson,  25 
Tex.  Supp.  210,  216. 

2.  Proof  of  Judgment. 

It  seems  that  it  is  necessary  in  the 
establishment  of  the  title  of  a  pur- 
chaser under  an  execution  sale  that  in 
addition  to  the  execution  the  judgment 
on  which  it  is  issued  must  be  proven. 
Allison  V.  Brookshire,  38  Tex.  199,  202. 

But  the  jury  may  infer  the  existence 
of  a  judgment  of  a  justice's  court  from 
the  fact  of  issuance  of  several  execu- 
tions on  judgment  sought  to  be  es- 
tablished. Walker  v.  Emerson,  20  Tex. 
706,  710. 
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3.  Nature  of  Judgment. 

a.  In  GeneraL 

The  judgment  need  be  framed  in  no 
particular  language;  for  the  right  to 
the  issuance  of  an  execution  arises 
from  the  obligation  to  pay  and  not 
from  the  judgment.  Ryan  v,  Raley,  48 
Tex.  Civ.  App.  187,  106  S.  W.  750. 

The  writ  may  issue  upon  a  judgment 
which  declares  the  rights  of  the  re- 
spective parties.  Smith  v.  Miller,  66 
Tex.  74,   78,   17   S.  W.  399. 

b.  Finality. 

Rev.  St.  1895,  art.  2324,  requiring 
the  clerk  to  issue  execution  in  an  ac- 
tion in  which  a  judgment  has  been 
rendered  for  the  enforcement  of  the 
judgment,  etc.,  includes  all  final  judg- 
ments, whether  the  issuance  of  an  ex- 
ecution is  provided  for  therein  or  not, 
and  includes  judgments  of  foreclosure 
of  liens.  Ryan  v.  Raley,  48  Tex.  Civ. 
App.    187,   106   S.  W.   750. 

But  the  writ  can  not  issue  upon  any 
judgment  not  final  as  to  all  parties. 
Texas  Co.  v.  Beddingfield  (Civ.  App.), 
114  S.  W.  894. 

c    Direction  for  Issuance. 

It  is  not  necessary  that  the  judg- 
ment should  in  terms  direct  the  issu- 
ance of  an  execution  thereon.  Carson 
r.  Taylor,  19  Tex.  Civ.  App.  177,  47 
S.  W.  395,  affirmed  in  93  Tex.  637, 
650,  no  op.:  Bludworth  v.  Poole, 
21  Tex.  Civ.  App.  551,  53  S.  W. 
717;  Loan,  etc.,  Co.  v.  Campbell, 
27  Tex.  Civ.  App.  52,  65  S.  W.  65; 
Taylor  v.  Doom,  43  Tex.  Civ.  App. 
59,  95  S.  W.  4;  Ryan  z\  Raley,  48  Tex. 
Civ.  App.   187,   106   S.   W.   750. 

But  the  execution  must  be  author- 
ized by  the  judgment.  Criswell  v. 
Ragsdale,  18  Tex.  443,  445. 

An  execution  may  issue  under  the 
authority  of  a  judgment  not  in  terms 
providing  therefor:  the  right  to  the 
process  arising  from  the  obligation  to 
pay,  and  not  from  the  language  of  the 
judgment.  Ryan  v.  Raley,  48  Tex.  Civ. 
App.  187,  106  S.  W.  750. 


An  execution  sale,  based  on  a  judg- 
ment for  recovery  of  money  which 
does  not  order  execution,  is  valid,  as 
the  right  to  enforce  the  judgment  fol- 
lows, as  a  matter  of  law,  from  the 
fact  of  jud;?ment.  Bludworth  v.  Poole, 
53    S.    W.   717,   21    Tex.    Civ.    App.    551. 

Issuance  of  an  execution  follows,  as 
a  necessary  consequence,  from  the 
rendition  of  a  judgment  for  costs, 
though  not  expressly  awarded.  Schmidt 
V.  Huff,  7  Tex.  Civ.  App.  593,  596,  28  S. 
W.  1053  (see  87  Tex.  385). 

Judgment  of  Foreclosure. — Under 
Rev.  St.  1895,  art.  1340,  providing  that 
judgments  for  the  foreclosure  of  liens 
shall  be  that  plaintiff  recover  the  debt, 
that  an  order  of  sale  shall  issue,  and 
that  if  the  property  is  insufficient  other 
property  shall  be  sold  as  in  case  of 
ordinary  executions,  an  execution  to 
satisfy  a  deficiency  on  the  foreclosure 
of  a  vendor's  lien  is  authorized,  though 
the  judgment  contains  no  provision 
therefor.  Ryan  v.  Raley,  48  Tex.  Civ. 
App.   187.   106   S.  W.  750. 

A  judgment  against  executors  in 
their  representative  capacity  need  not 
direct  that  execution  issue  against  the 
property  of  the  estate  of  their  testator; 
and  Pas.  Dig.,  art.  1371,  making  it  the 
duty  of  the  clerk  to  issue  an  execu- 
tion against  the  estate  when  the 
judgment  is  against  the  execu- 
tor, does  not  necessarily  require  that 
there  be  such  recitation  in  the  judg- 
ment. Croom  r.  Winston,  18  Tex.  Civ. 
App.  1,  43  S.  W.  1072,  affirmed  in  93 
Tex.   638,   no   op. 

A  judgment  against  a  husbcmd  and 
wife  need  not  contain  a  special  direc- 
tion that  execution  issue  against  the 
separate  property  of  the  wife,  in  order 
to  support  an  execution  against  her 
separate  property,  as  the  statute  does 
not  require  this.  Rev.  Stat,  art.  2971. 
Carson  v.  Taylor,  19  Tex.  Civ.  App. 
177,  47  S.  W.  395,  affirmed  in  93  Tex. 
637,   650,    no  op. 

Alias  and  Pluries  Executions.— 
Under   a   judgment   against    a    railroad 
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company  for  work  performed,  provid- 
ing for  a  sale  of  all  the  property  of 
the  railroad  company,  all  the  property 
owned  at  the  time  of  the  judg- 
ment was  sold.  Held  that,  there  be- 
ing a  balance  due  on  the  judgment, 
and  the  railroad  company  having  ac- 
quired other  property,  an  alias  execu- 
tion was  properly  issued,  though  the 
judgment  did  not  specifically  direct  its 
issuance.  Weddington  v.  Carver,  45 
Tex.  Civ.  App.  68,  100  S.  W.  786. 

d.  Designation  of  Property  for  Levy. 

Where  a  judgment  decreed  that  the 
plaintiff  therein  recover  of  testator's 
estate,  and  that  execution  be  levied 
upon  the  "effects"  of  said  estate,  it 
included  real  estate,  as  well  as  per- 
sonalty. Horton  v.  Garrison,  1  Tex. 
Civ.  App.   n,  20  S.   W.  773. 

Though  the  word  "effects"  unaf- 
fected by  context  is  generally  held  to 
include  only  personal  propertjy,  yet, 
where  a  judgment  directed  execution 
upon  the  effects  of  defendant  and  on 
considering  the  facts  it  is  apparent  that 
no  distinction  could  properly  have  been 
made  by  the  court  rendering  the  judg- 
ment between  personal  and  real  prop- 
erty of  the  estate  as  t>oth  were  equally 
subject  to  the  debt  and  that  it  was 
not  necessary  for  the  judgment  to  de- 
fine what  property  should  be  levied  on. 
S«ch  judgment  must  be  constmed  to 
authorize  execution  on  either  real  or 
personal  property  of  the  defendant. 
Horton  v.  Garrison,  1  Tex.  Civ.  App. 
31,  20  S.  W.  773 

^  Pecuniary  Judgment 

The  execution   act  of   1842   provides 
for    issuance     of     an     execution     on 
pecuniary    judgments    only.      Price    v. 
Brady,  21  Tex.  614,  617. 
t  Certtmty. 

An  execution  can  not  issue  on  a 
judgment  rnsufficient  because  uncer- 
tain. Lutcr  V.  Rose,  16  Tex.  52;  All- 
day  V.  Whitaker,  66  Tex.  669,  1  S.  W. 
794.  See  the  title  JUDGMENTS 
AND  DECREES. 


g.    Recording  and  Indexing. 

An  execution  can  not  legally  issue 
where  there  is  no  judgment  of  record 
upon  which  it  can  be  foui^d.  Cyrus 
V.  Hicks,  20  Tex.  483;  Miller  v. 
Koertge,  70  Tex.  162,  7  S.  -W.  691.  See 
post,  "Lost  Judgment,"  IX,  I,  3,  h. 

Error  in  Recording. — In  the  judg- 
ment entry  in  a  suit  against  James  L. 
Thompkins  and  Gilbert  L.  McMurphy, 
partners,  the  name  Gabriel  appeared  in- 
stead of  Gilbert.  Held,  that  as  from 
the  entire  record  it  clearly  appeared 
that  the  name  Gabriel  was  a  clerical 
error,  such  error  did  not  affect  a  sale 
under  execution  against  the  real  de- 
fendants. Halsell  V.  McMurphy,  86 
Tex.  100,  23  S.  W.  647,  affirming  21 
S.  W.  777. 

On  Certification  from  County  Court. 
— It  is  necessary  that  a  copy  of  a  judg- 
ment render.*d  in  a  county  court,  certi- 
fied to  by  the  county  clerk,  should  have 
been  recorded  in  the  minutes  of  the 
district  court  before  the  district  clerk 
was  authorized  to  issue  an  execution 
upon  such  judgment.  Richards  vl 
Belcher,  6  Tex.  Civ.  App.  284,  286,  25 
S.  W.  740.  See,  also.  Miller  v.  Koertge, 
70  Tex.  162,  7  S.  W.  691. 

Indexing  is  necessary  to  perfect  a 
judgment  lien  upon  recording  abstract 
of  the  judgment.  Miller  v,  Koertge, 
70  Tex.  162,  7  S.  W.  691. 

Proof  that  an  abstract  of  the  judg- 
ment, under  which  a  party  claims,  was 
recorded,  does  not  raise  a  presumption 
that  such  record  was  indexed  as  re- 
quired by  kw;  but  the  legal  inference 
is  that  claimant  would  have  proved  the 
indexing  had  it  in  fact  been  made. 
Miller  v.  Koertge,  70  Tex.  162,  7  S. 
W.  691. 

h.    Lost  Judgment. 

The  issuance  of  an  execution  -upon 
a  judgment  destroyed  by  fire,  before 
its  substitution,  was  held  an  irregu- 
larity, and  that  an  injunction  would 
lie  to  enjoin  it.  This  ruling  is  ap- 
proved in  Brown  v.  Reese,  67  Tex. 
318,   3    S.   W.   292;    Beckham   v.    Med- 
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lock,  19  Tex.  Civ.  App.  61,  62,  46  S.  W. 
402,  affirmed  in  93  Tex.  725,  no  op. 
See,  also,  Cyrus  v.  Hicks,  20  Tex.  483. 
A  claimant  of  property  levied  on  as 
that  of  another  can  not  attack  the  ex- 
ecution on. the  ground  that  the  record 
of  the  judgment  on  which  it  was  is- 
sued is  lost.  McCormick  v.  Nichols 
(Civ.  App.),  35  S.  W.  526.  See  the  title 
LOST  INSTRUMENTS  AND  REC- 
ORDS. 

i.    Satisfied  Judgment. 

A  satisfied  judgment  will  not  sup- 
port an  execution.  Huggins  v.  White, 
7  Tex.  Civ.  App.  563,  567,  27  S.  W. 
1066,  affirmed  in  93  Tex.  664,  no  op.; 
Singer  Mfg.  Co.  v.  Herman,  etc.,  Mfg. 
Co.,  1  App.  Civ.  Cases,  §  741. 

By  Tender. — A  judgment  for  the  re- 
covery of  p.  horse  and  costs  of  suit, 
the  horse  being  adjudged  worth  less 
than  the  amount  of  costs,  is  not  satis- 
fied by  the  tender  of  the  horse,  so  as 
to  preclude  an  execution  for  costs. 
Garvin  v.  Hall,  83  Tex.  295,  300,  18  S. 
.W.   731. 

By  Assignee  for  Benefit  of  Creditors. 
— The  execution  was  issued  on  a  judg- 
ment which  had  been  satisfied  and  re- 
leased by  part  payment  through  an 
assignee  for  the  benefit  of  creditors, 
and  was  void.  There  was  much  evi- 
dence as  to  the  judgment  and  the  debt 
on  which  it  was  founded.  Held,  that 
an  instruction  that  if  the  goods  were 
plaintifFs,  though  they  became  so  under 
circumstances  rendering  their  owner- 
ship fraudulent  as  to  H.  &  Co.,  the 
execution  was  no  justification  for  their 
seizure  was  correct,  and  applicable  to 
the  case,  as  from  the  evidence  the  jury 
might  infer  that  the  judgment  was  still 
in  force,  and  the  execution  issued  on 
it  a  good  defense.  Willis  v.  Hudson, 
72  Tex.  598,  10  S.  W.  713.  See  post, 
"Wrongful    Execution,"    XXIV. 

By  Stranger. — After  payment  of  a 
judgment  by  a  stranger  thereto  so  as 
to  extinguish  it,  such  judgment  will 
not  support  an  execution, — and  a  pur- 
chase at  execution  sale  under  such  sat- 


isfied judgment  passes  no  title.  Terry 
V.  O'Neal  &  vSon,  71  Tex.  592,  9  S.  W. 
673. 

By  One  of  Several  Defendants. — - 
Where,  after  the  death  of  the  princi- 
pal maker  of  a  note,  judgment  is  ren- 
dered against  those  who  signed  it  as 
sureties,  and  the  judgment  is  paid  by 
one  of  defendants,  he  can  not  have 
execution  afterwards  issued  on  the 
judgment  and  levied  on  the  property 
of  his  codefendants.  Ft.  Worth  Nat. 
Bank  v,  Daugherty,  81  Tex.  301,  16  S. 
W.  1028. 

Whether  Execution  Void  or  Void- 
able.— "If  the  judgment  had  in  fact 
been  satisfied  in  full  prior  to  the  sale, 
there  are  cases  of  high  authority  which 
hold  that  the  sale  is  absolutely  void, 
and  confers  no  title  on  the  purchasers, 
although  there  was  nothing  of  record 
to  show  the  satisfaction,  and  the  pur- 
chaser bought  in  perfect  good  faith." 
Owen  V,  Navasota,  44  Tex.  517,  521. 
So  held  in  Hardin  v.  Clark,  1  Tex. 
Civ.  App.  565,  21  S.  W.  977. 

But  in  the  case  of  Texas  Land,  etc., 
Co.  V,  Worsham,  5  Tex.  Civ.  App. 
245,  23  S.  W.  938,  it  was  held  that  a 
judgment  which  the  plaintiff  assigned 
and  afterwards  released  the  lien  of 
record  and  the  assignee  had  execution 
issued  thereon,  the  judgment  and  execu- 
tion being  valid  on  their  face  and  re- 
quiring parol  evidence  to  show  there 
invalidity,  sale  thereunder  will  cast  a 
cloud  upon  the  title  of  the  owner,  and 
such  sale  would  be  enjoined. 

j.   Vacated  Judgment. 

An  execution  can  not  legally  issue 
for  the  enforcement  of  a  judgment 
which  has  been  vacated  or  annulled. 
Wright  V,  Wright,  6  Tex.  29. 

Where  New  Trial  Granted.— A  judg- 
ment was  rendered  against  several  de- 
fendants, sued  on  a  promissory  note, 
and  a  new  trial  as  to  part  of  the  de- 
fendants was  granted,  held,  that  the 
legal  effect  of  such  an  order  was  to 
so  far  vacate  tl\e  entire  judgment  as 
to    render    the    issuance    of    execution 
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thereon  invalid.     Long  v,   Garnett,  45 
Tex.  400. 

k.  Void  Judgment. 

An  execution  which  shows  upon  its 
face  that  it  is  issued  upon  a  void  judg- 
ment is  void.  Bowers  v,  Chaney,  21 
Tex.  363;  Perdew  v.  Davis,  31  Tex. 
488,  491;  Hollingsworth  v.  Bagley,  35 
Tex.  345;  Long  v.  Garnett,  45  Tex. 
400;  Stegal'l  v.  Huff,  54  Tex.  193; 
Xorthcraft  v.  Oliver,  74  Tex.  162,  11 
S.  W.  1121;  Hooper  v.  Caruthers,  78 
Tex.  432,  15  S.  W.  98;  Schneider  v. 
Gray,  7  Tex.  Civ.  App.  25,  27,  26  S. 
W.  640;  Un-Ierwood  v.  Brown,  29  Tex. 
Civ.  App.  163,  68  S.  W.  206;  Carpenter 
r.  Anderson,  33  Tex.  Civ.  App.  484, 
491,  77  S.  W.  291,  affirmed  in  98  Tex. 
611,  no  op. 

Void  for  Want  of  Process.— See  the 
titles  SHERIFFS'  SALES;  SUM- 
MOXS  AND  PROCESS. 

A  purchaser  at  a  sale  under  execu- 
tion, issued  on  a  judgment  in  a  cause 
where  service  was  attempted  on  the 
defendant  in  execution  by  publication, 
acqtiires  no  t-'tle,  if  the  record  affirm- 
atively shows  that  publication  was  not 
made  for  the  period  required  by  law; 
and  this  may  be  shown  in  a  collateral 
proceeding.  Collins  v.  Miller,  64  Tex. 
118. 

For  Want  of  Jurisdiction. — A  pur- 
chaser at  an  execution  sale  under  a 
judgment  void  on  its  face  for  want  of 
jurisdiction  acquires  no  title  as  against 
the  original  owner.  Collins  v.  Miller, 
64  Tex.  118. 

Procured  by  Fraud.— See  the  title 
SHERIFFS'    SALES. 

Rendered  for  Person  Not  before 
Court — A  judgment  rendered  in  favor 
of  a  party  not  before  the  court,  upon 
a  cause  of  action  accruing  to  other 
parties,  is  void,  and  no  execption  can 
legally  issue  in  favor  of  such  party  on 
such  judgment.  Dunlap  v.  Southerlin, 
63  Tex.   38, 

Doty  of  Officer  to  Levy  Execution. 
—The  sheriff,  being  required  to  show 
cause  why  he  omitted  to  levy  an  exe- 


cution, answered  that  the  judgment  on 
which  the  execution  issued  was  void. 
Held,  that  the  answer  was  sufficient. 
Wilson  V.  Sparks,  9  Tex.  621. 

So  far  as  it  is  consistent  with  prin- 
ciples of  law,  courts  should  protect  of- 
ficers enforcing  process  issued  under 
void  judgments.  Horan  v.  Wahren- 
berger,  9   Tex.  313.  322. 

Defendant  had  an  execution  levied 
upon  a  bale  of  cotton  as  the  property 
of  S.  Plaintiff  claimed  the  cotton,  and 
gave  bond  for  the  trial  of  the  right  of 
property  thereto.  Upon  the  trial  be- 
fore the  justice,  plaintiff  failed  to  es- 
tablish his  c^aim  to  the  cotton,  and  the  * 
ju.stice  rendered  judgment  against  him 
for  the  costs.  At  a  subsequent  day 
of  the  same  term,  the  justice  added  to 
the  judgment  a  judgment  against  plain- 
tiff and  the  sureties  upon  his  claim 
bond  for  the  value  of  the  cotton.  Ex- 
ecution was  issued  upon  this  judgment 
as  amended,  and  levied  upon  sheep  be- 
longing to  plaintiff,  which  were  sold, 
etc.  Plaintiff  brought  this  suit  for 
damages  for  the  sale  of  his  sheep. 
Defendant  attempted  to  justify  with 
his  judgment  jand  execution  thereon. 
The  court  below  held  that  the  judg- 
ment last  tendered  by  the  justice 
against  the  plaintiff  and  his  sureties 
was  void,  and  no  justification,  and  ren- 
dered judgment  in  favor  of  plaintiff 
against  the  defendant  for  damages. 
Held  that,  when  the  court  determined 
that  the  claimant  had  failed  to  estab- 
lish his  claim  to  the  cotton.  Rev.  St. 
art.  4843,  described  the  judgment 
which  should  follow  as  a  sequence  to 
that  judgment,  and  the  announcement  . 
by  the  court  of  this  determination  was 
notice  to  the  claimant  and  his  sureties 
that  the  law  required  the  justice  to 
render  judgment  against  them  on  the 
bond  for  the  value  of  the  cotton,  with 
interest,  and  the  judgment  was  a  good 
justification  for  the  sale  of  the  sheep  by 
virtue  of  it.  Hinzie  v.  Ward,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  §  1314. 

Enioining     Execution. — Where      the 
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judgment  is  void,  the  defendant  has 
the  right  to  enjoin  the  plaintiffs  from 
enforcing  an  execution.  Witt  v.  Kauf- 
man, 25  Tex.  Supp.  384.  See  post, 
"Void  Judgment,"  XII,  D,  6,  b. 
L    Erroneous  Judgment 

An  execution  issued  upon  an  er- 
roneous judsjment  is  not  void  and  can 
not  be  imoeached  collaterally.  The 
purchaser  of  property  under  it  acquires 
a  good  title.  Bowers  v.  Chaney,  21 
Tex.  363;  Smith  v,  Chenault,  48  Tex. 
455;  Day  v,  Johnson,  32  Tex.  Civ.  App. 
107,  72  S.  W.  426  (see  97  Tex.  630, 
no  op.).  See  the  titles  JUDGMENTS 
AND  DECREES;  SHERIFFS' 
SALES.  And  see  post,  "Voidable 
Judgment.*'  XII,  D,  6,  c. 

Liability  of  Officer  Making  Levy. — 
A    levy    of   an    execution    issued   on   a 
voidable    judgment    is    not  a  trespass. 
Mikesha  v.  Blum,  63  Tex.  44,  48. 
m.    Judgment  by  Default 

See  the  titles  JUDGMENTS  AND 
DECREES;    SHERIFFS'    SALES. 

An  execution  issued  upon  a  judg- 
ment by  default  which  is  void  on  the 
face  of  the  Jecord  is  invalid  and  may 
be  collaterally  attacked.  Stegall  v. 
Huff,  54  Tex.  193;  Gulf,  etc.,  R.  Co. 
r.  King,  80  Tex.  681,  683,  16  S.  W. 
641. 
n.  Judgment  on  Confession. 

Wlrere-the  owner  of  land  authorized 
her  attorney  to  confess  judgment  for 
a  given  amount,  and  the  attorney  con- 
fessed'  judgment  for  a  much  larger 
amount,  the  authority  of  the  attorney 
to  confess  being  incorporated  in  the 
judgment,  the  landowner  was  not  es- 
topped from  denying  the  validity  of 
an  execution  sale  under  the  judgment. 
Cordray  v.  Neuhaus,  61  S.  W.  415,  25 
Tex.  Civ.  App.  247. 
o.   Judgtnent  Stayed. 

A  sale  made  by  a  deputy  sheriff 
under  an  execution  upon  a  judg- 
ment, which  by  agreement  of  parties 
had  been  stayed,  and  notice  of  stay 
given  to  the  sheriff,  but  not  com- 
municated   lo    the    deputy   making    the 


sale,  and  the  purchaser  being  ignorant 
of  the  agreement,  is  not  void.  Owen 
V,  City  of  Navasota,  44  Tex.  517. 

p.    Judgment  Enjoined. 

Where  the  enforcement  of  an  order 
of  sale  on  foreclosure  of  a  trust  deed 
has  been  enjoined,  no  execution  could 
be  properly  issued  on  the  judgment  of 
foreclosure  until  after  the  return  of 
the  order  of  sale.  Ward  v.  Billups, 
76   Tex.   466,   13   S.   W.   308. 

When  preliminary  injunction  against 
the  collection  of  a  judgment  to  which 
plaintiffs  are  strangers  is  dissolved,  it 
is  reversible  error  to  render  judgment 
against  the  sureties  on  the  injunction 
bond  for  the  amount  of  the  judgment 
without  first  requiring  plaintiff  in  the 
original  judgment  to  execute  a  refund- 
ing bond,  as  required  by  Pasch.  Dig. 
art.  9337,  providing  that  on  the  disso- 
lution of  an  injunction  restraining  the 
collection  of  money,  if  the  petition  be 
continued  over  for  trial  or  hearing  as 
an  original  suit,  the  court  shall  require 
the  defendant  to  give  bond  and  security 
in  double  the  amount  enjoined,  condi- 
tioned that  he  will  refund  to  complain- 
ants the  amount  of  money,  interest, 
and  costs  which  may  be  collected  in 
the  suit  enjoined,  in  the  event  such 
injunction  is  made  perpetual  on  a  final 
hearing.  Foster  v.  Shephard,  33  Tex. 
687. 

q.    Judgment  Rendered  on  Notice   by 
Publication. 

An  execution  on  a  judgment  ren- 
dered on  service  of  publication  only 
is  prima  facie  valid;  it  not  affirmatively 
appearing  that  defendants  were  non- 
residents of  the  state  when  the  judg- 
ment was  rendered.  Wrought-Iron 
Range  Co.  v.  Brooker,  2  Willson,  Civ. 
Cas.  Ct.   App.  §  225. 

An  execution  on  a  judgment  founded 
on  another  judgment  rendered  in  an- 
other state  on  service  by  publication 
only  is  prima  facie  valid;  it  not  af- 
firmatively appearing  that  the  courts 
of  such  other  state  had  no  jurisdiction 
to  render  a  personal  judgment  on  such 
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service.  Wrought-Iron  Range  Co.  v. 
Brookcr,  2  Willson,  Civ.  Cas.  Ct.  App. 
§  225. 

r.  Judgment     Rendered    on    Foreign 
Judgment. 

See  ante,    "J»idgment    Rendered     on 
Notice  by  Publication,"  IX,  I,  3,  q. 
8.  Judgment  Rendered  in  Violation  of 
Stipulation. 

An  execution  will  not  be  enjoined 
tour  years  aftei  judgment  on  the 
ground  that  the  plaintiff  had  taken 
judgment  without  the  defendants' 
knowledge  contrary  to  a  stipulation  to 
dismiss,  where  it  appeared  that  judg- 
ment was  not  taken  till  three  years 
after  the  stipulation  to  dismiss. 
Watrous  v.  Rodgers,  16  Tex.  410,  412. 
t  Judgment  of  Revival. 

An  execution  may  .be  issued  under  a 
judgment  reviving  an  original  judg- 
ment rendered  dormant  by  failure  to 
i^^ue  execution  thereon  within  a  year, 
though  the  judgment  of  revivor  did 
nnt  provide  for  execution.  Taylor  v. 
Doom.  43  Tex.  Civ.  App.  59,  95  S. 
W.  4. 

Q.  Judgment  of  Foreclosure. 

An  execution  may  issue  upon  a  judg- 
ment foreclosing  a  lien.  Ryan  v.  Raley, 
\^  Tex.  Civ.  App.  187.  106  S.  W.  750. 
V.  Judgment  for  Cost. 

i^ee  the  title  COSTS,  vol.  4,  p.  971. 
w.   Judgment   in   Action   for   Trial   of 
Right  to  Property. 

In  an  action  for  the  trial  of  the  right 
of  property,  judgment  was  rendered 
against  the  claimant  for  the  property 
and  against  his  surety  for  damages. 
Vnder  this  judgment  two  executions 
^^ere  issued  against  the  claimant  and 
hi>  surety, — one  for  the  damages,  and 
the  other  for  the  value  of  the  prop- 
erty. Held,  that  the  surety  could 
maintain  a  i>!ll  for  injunction  to*  re- 
strain the  execution  against  him  for 
the  value  Ot  the  property,  on  .the 
ground  that  there  was  no  judgment  to 
-'•jstain  it.  Gentry  v.  Lockett,  37  Tex. 
503.  See  post,  "Issuance  on  Bond," 
IX,  L. 

7  Tex— 18 


X.    Judgments  of  Particular  Courts. 

See    the   titles   COURTS,   vol.    5,    p. 
161;  JUSTICES  OF  THE  PEACE. 
y.    Judgments  against*  Particular   Per- 
sons. 

(1)  Receivers. 

A  judgment  against  a  receiver  oper- 
ates only  as  an  established  claim,  and 
it  is  error  to  direct  execution  to  issue 
execution.  Arnold  v.  Penn,  11  Tex. 
Civ.  App.   325,  32  S.   W.   3.53. 

(2)  Executors  and   Administrators. 
See  the  title     EXECUTORS     AND 

ADMINISTR.\TORS. 

A  judgment  against  an  administra- 
tor, as  such,  docs  not  authorize  the  is- 
suance of  an  execution  and  sale  there- 
under of  property  of  the  estate  repre- 
sented. Schmidt  v.  Huff,  7  Tex.  Civ. 
App.  593,  596,  28  S.  W.  1053  (see  87 
Tex.    385). 

A  judgment  in  a  suit  brought  for  the 
sole  purpose  of  fixing  the  defendant's 
liability  as*  an  executor  and  legatee 
under  a  will  f'oes  not  authorize  the  is- 
suance of  an  execution  for  the  sale  of 
any  property  other  than  that  received 
by  the  defendant  from  the  testator's 
estate.  Texas  Ass'n  v.  Banker,  26  Tex. 
Civ.  App.  107,  61  S.  W.  724,  affirmed  in 
94  Tex.  701,  no  op. 

(3)  Person  Not  Party. 

Where  it  is  sought  to  sell  plaintifFs 
land   under    an    execution   levied    on    a 
judgment  rendered  in  a  case  to  which 
he   was  not  a  party,   he   may   properly 
seek  to  enjoin  the  sale  in  the  court  in 
whose    jurisdiction    the    land    lies,    in- 
stead of  in  that  in  which  the  judgment 
was    rendered.      Huggins    v.    White,    7 
Tex.  Civ.  App.  563,  27  S.  W.  1066. 
z.    Judgment  Where  Appeal  Taken. 
(1)     Judgment   of   Lower   Court, 
(a)    Without   Supersedeas   Bond. 

The  judgment  of  a  district  court 
from  which  a  writ  of  error  is  prose- 
cuted without  the  giving  of  a  super- 
sedeas bond,  authorizes  the  issuance 
of  an  execution  for  its  enforcement. 
Castro  V.  lilies,  22  Tex.  479,  495. 

Under  the  act  of  June  4,  1873,  P.  D., 


Digitized  by 


Google 


274 


Ex^UTlONS 


art.  3772,  no  bond  except  a  supersedeas 
will  operate  to  suspend  the  issuance  of 
execution  pending  the  appeal.  Art. 
1493,  P.  D.,  doubtless  remained  in 
force  after  the  passage  of  that  act; 
but  it  amounts  to  a  declaration  that 
such  a  bond  as  was  required  by  art. 
1493  shall  not  deprive  one,  who  has 
recovered  a  judgment,  of  the  right  to 
execution  .is  though  no  appeal  had 
been  perfected.  Gruner  v.  Westin,  66 
Tex.  209,  18  S.  W.  512. 
(b)    With  Supersedeas  Bond. 

The  prosecution  of  an  appeal  under 
a  supersede^is  bond  suspends  the  is- 
suance of  execution  upon  the  judgment 
appealed  from.  Shapard  v.  Bailleul,  3 
Tex.  26;  Smith  v.  Kale,  32  Tex.  290; 
Thulemeyer  v.  Jones,  37  Tex.  560,  571; 
Woodson  V,  Collins,  56  Tex.  168; 
Wren  v.  Peel,  64  Tex.  374;  Gruner  v. 
Westin,  66  Tex.  209,  18  S.  W.  512; 
Texas  Trunk  R.  Co.  v.  Jackson  Bros., 
85  Tex.  605,  607.  22  S.  W.  1030;  Semple 
V,  Eubanks,  13  Tex.  Civ.  App.  418,  420, 
35  S.  W.  509,  affirmed  in  93  Tex.  .720, 
no  op. 

Appeal  by  One  Codefendant.^ 
Though  the  statute  provided  that  the 
judgment  rendered  against  the  parties 
to  a  replevin  bond  should  be  joint  and 
several,  an  ftxecution  could  not  issue 
against  one  of  the  sureties  while  the 
principal  and  the  other  sureties  were 
prosecuting,  under  supersedeas  bond, 
a  writ  of  error.  Wren  v.  Peel,  64  Tex. 
374. 

Where  Service  of  Citation  in  Error 
Obstructed.— Where  the  plaintiff  in  er- 
ror has  prevented  the  issuance  and 
service  of  the  citation  in  error,  it 
seems  that  ti;e  defendant  in  error  may 
require  the  clerk  to  issue  execution, 
notwithstanding  the  petition  and  bond 
for  writ  of  error;  and  if  the  clerk 
should  refuse  to  issue  execution,  the 
defendant  in  error  might,  perhaps,  upon 
a  proper  representation  to  the  supreme 
court,  have  a  riandamus  to  enforce  the 
duty,  or  the  petition  in  error  may  be 
dismissed.  Chambers  v,  Shaw,  16  Tex. 
143. 


Damages  for  Wrongful  Levy. — See 
post,  "Wrongful  Execution,"  XXIV. 

(c)    Where  Appeal  Abandoned. 

If  the  defendant  in  the  judgment 
takes  an  appeal,  and  does  not  prose- 
cute it  at  ihe  next  succeeding  term  of 
the  supreme  court,  the  supersedeas  to 
the  judgment  is  at  an  end,  and  the 
plaintiff  may  sue  out  his  execution. 
Aulanier  v.  Governor,  1  Tex.  653; 
Shapard  v.  Bailleul,  3  Tex.  26;  Muller 
V.   Boone,  6.J   Tex.  91. 

(2)    Judgment  of  Appellate  Court, 
^a)   In   General. 

When  a  judgment  is  recovered  and 
finally  rendered  or  reformed  in  a  court 
of  final  resort,  the  judgment  of  that 
court  would  seem  to  be  the  proper  one 
to  be  enforced  by  execution.  Lundy. 
V,  Pierson,  67  Tex.  233.  237,  2  S.  W. 
737. 

Where  a  money  judgment  is  af- 
firmed by  the  supreme  court,  which 
thereupon  renders  judgment  against 
the  appellant  and  the  sureties  on  his 
supersedeas  bond,  execution  should  is- 
sue on  the  judgment  of  the  supreme 
court,  and  not  on  the  judgment  ap- 
pealed from.  Irvin  v.  Ferguson,  83 
Tex.  491.  18  S.  W.  820. 

Upon  the  filing  the  mandate  of  the 
supreme  court  affirming  a  judgment 
of  a  district  court,  no  further  order  is 
required  to  ruthorize  the  clerk  to  is- 
sue an  execution.  Lemmel  v.  Pauska, 
54  Tex.   505,  509. 

"In  the  case  of  a  living  person  it 
would  be  the  duty  of  the  clerk  to  issue 
execution  upon  the  filing  of  the  man- 
date, without  further  order  of  the  dis- 
trict court.  Art.  1057.  Suppose,  how- 
ever, the  defendant  should  be  dead 
when  the  clerk  came  to  issue  an  exe- 
cution, although  alive  at  the  time  of 
the  rendition  of  the  judgment;  the 
clerk  would  then  be  without  authority 
to  issue  an  execution.  Rev.  Stat.  1879, 
art.  2275."  Govan  v.  Bynum.  17  Tex. 
Civ.   App.   180,   181,  43   S.   W.  319. 

Judgment  for  Costs. — See  the  title 
COSTS,  vol.  4,  p.  971. 
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(b)  On  A£Brmance. 

Execution  may  issue  on  the  judg- 
ment of  affirmance  of  the  supreme 
court  Irvin  v.  Ferguson,  83  Tex.  491, 
18  S.  W.  820.  See  Rev.  Stat.,  art.  1057. 
See  ante,  "In  General,"  IX,  I,  3,  z, 
(2),  (a). 

On  affirmance  of  a  judgment  the  su- 
preme court  las  power  to  enter  a  judg- 
ment against  the  sureties  on  the  ap- 
peal bond,  and  under  such  a  judgment 
execution  would  properly  issue  from 
the  district  court  against  all  persons 
made  liable  by  the  judgment  but  this 
is  by  reason  of  the  statutes.  Rev. 
Stat,  arts.  1049,  1419.  Blair  v,  San- 
bora,  82  Tey.  686,  18  S.  W.  159. 

Where,  in  rendering  a  judgment  of 
affirmance,  the  clerk  had  omitted  the 
name  of  one  of  the  sureties,  an  exe- 
cution was  not  warranted  by  the  judg- 
ment of  the  supreme  court,  nor  by  the 
statutory  effect  of  the  appeal  bond; 
and  the  execution  against  such  surety 
was  void,  and  it  was  properly  perpet- 
ually enjoined.  Trammell  v.  Watson, 
25  Tex.  Supp.  210. 

(c)  On  Reversal 

See  the  titles  APPEAL  AND  ER- 
ROR, vol.  I,  p.  982;  JUDGMENTS 
AXD  DECREES;  SHERIFFS' 
SALES. 

An  execution  issued  on  a  judgment 
which  has  been  reversed  is  void. 
Stroud  V.  Casey,  25  Tex.  740;  Cleve- 
land V.  Tuft5,  69  Tex.  580.  584,  7  S.  W. 
72:  Flanary  v.  Wade,  102  Tex.  63,  113 
S.  W.  8,  reversing  (Civ.  App.),  108  S. 
W.  506;  Cordray  r.  Neuhaus,  25  Tex. 
Civ.  App.  247,  61  S.  W.  415,  affirmed 
•n  94  Tex.  690,  no  op. 

On  Appeal  without  Supersedeas. — 
The  judgment  ordered  the  mortgaged 
lands  to  be  sold,  and  also  other  lands 
in  lieu  of  part  of  those  mortgaged,  to 
which  the  mortgagor's  title  had  failed. 
After  a  writ  of  error  without  super- 
sedeas, the  ^jlairtiff  got  execution,  under 
which  he  purchased  other  lands  not 
included  in  the  mortgage.  The  judg- 
ment was  reversed  on  the  writ  of  er- 


ror as  to  the  lands  not  included  in  the 
mortgage,  which,  however,  had  not 
been  sold  under  the  judgment.  Held, 
that  this  did  not  affect  the  plaintiff's 
title  as  to  the  lands  purchased  at  the 
execution  sales.  Castro  v.  Illes,  22 
Tex.  479. 

Reversal  Subject  to  Remittitur. — 
See  the  title  SHERIFFS'  SALES. 

4.    On  Several  Judgments. 

Where  title  is  claimed  by  virtue  of 
execution  sales  under  two  different 
judgments,  the  fact  that  one  of  the 
judgments  is  defective  does  not  affect 
the  purchasr;r*s  title  under  the  other 
sale.  Crain  v.  Hogan  (Sup.),  16  S. 
W.  1019. 

J.    ISSUANCE  ON  DECREE. 

An  execution  can  not  issue  upon  a 
decree  which  has  been  vacated  or  an- 
nulled. Wright  z\  Wright,  6  Tex. 
29,  31. 

K.   ISSUANCE    ON    ORDER    FOR 
NEW  TRIAL. 

An  order  of  court  granting  a  new 
trial  upon  the  payment  of  all  costs  of 
the  term  is  not  a  judgment  upon  which 
execution  may  issue  for  such  costs. 
Herndon    v.    Rice,   21    Tex.   455. 

L.   ISSUANCE  ON  BOND. 

It  is  provided  by  Pas.  Dig.,  art.  4625, 
on  bonds  that  are  declared  by  law  to 
have  the  force  and  effect  of  a  judg- 
ment that  on  their  forfeiture  a  writ 
of  execution  may  issue,  whether  pro- 
ceedings be  instituted  by  motion  or  by 
injunction.  Janes  v.  Reynolds,  2  Tex. 
250,  253;  Portis  v.  Parker,  8  Tex.  23; 
Testard  v.  Neilson,  20  Tex.  139,  140; 
Chrisman  v.  Grayham,  49  Tex.  491, 
495;  Miller  v.  Clements,  54  Tex.  351, 
354. 

A  claim  bond  upon  its  forfeiture,  is 
declared  by  Pas.  Dig.,  art.  5316,  to 
have  the  force  and  effect  of  a  judg- 
ment, upon  'vhich  execution  may  issue 
for  the  value  of  the  property.  Chris- 
man  V.  Grayham,  49  Tex.   491. 

Dig,    art.   2820,   provides   that,  if  the 
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claimant  shall  fail  to  return  the  prop- 
erty to  the  cfficer  in  as  good  condi- 
tion as  when  he  received  it,  within 
ten  days  after  the  rendition  of  judg- 
ment, the  officer  shall  certify  such 
failure  to  the  court,  whereupon  the 
clerk  shall  indorse  thereon  that  it  has 
been  forfeited;  when  the  bond  shall 
have  the  force  and  effect  of  a  judg- 
ment against  all  the  obligors  for  the 
value  of  the  property,  with  interest, 
etc.,  upon  which  execution  shall  issue. 
The  execution  therefore  issues  for  the 
value  of  the  property  not  for  the  prop- 
erty specifically.  Wright  v.  Hender- 
son, li  Tex.   13,  45. 

A  delivery  bond  has  the  effect  of  a 
judgment  and  upon  its 'forfeiture  exe- 
cution may  be  issued.  Miller  v. 
Clements,  54   Tex.  351,   355. 

A  forthcoming  bond  also  has  the  ef- 
fect of  a  judgment,  and  upon  its  for- 
feiture the  statute  applies.  Burton  v. 
Miller,  14  Tex.  299. 

M.   TIME  OF  ISSUANCE. 

1.  Issuance   Instanter. 

An  execution  in  less  than  10  days 
after  rendition  of  the  judgment  is 
warranted  ii  a  large  portion  of  the 
debtor's  property  is  about  to  be  moved 
out  of  the  county.  Clifford  v.  Lee 
(Civ.  App.),  23  S.  W.  843.  See  Gruner 
V,  Westin,  ne  Tex.  209,  18  S.  W.  512. 

Under  Rev.  St.  art.  1632,  allowing  an 
execution,  in  less  than  10  days  after 
rendition  of  judgment,  on  the  filing  of 
an  affidavit  that  defendant  "is  about  to 
remove  his  property  out  of  the  county, 
or  is  about  to  transfer  or  secrete  his 
property  for  the  purpose  of  defrauding 
creditors,"  it  is  not  necessary  to  state 
that  the  property  is  being  removed 
with  intent  to  defraud  creditors.  Clif- 
ford V.  Lee   (Civ.  App.),  23  S.  W.   843. 

The  fact  that  an  affidavit  has  been 
filed  to  obtain  an  execution  instanter 
need  not  appear  in  or  upon  the  exe- 
cution. Lebreton  v.  Lemaire  (Civ. 
App.),  43   S.  W.  31. 

2.  After  Adjournment  of  Term. 
Under  the  act  of  June  4,   1873,   Pas. 


Dig.,  art.  7372,  an  execution  could  be 
issued  on  a  money  judgment  at  the 
close  of  the  term  at  which  the  judg- 
ment was  rendered.  Gruner  v.  Westin, 
66  Tex.  209,  18  S.  W.  512.  See  Rev. 
Stat.   1895,  art.   2324. 

The  issuance  of  execution  on  a  judg- 
ment for  costs  in  the  supreme  court 
before  the  adjournment  of  the  term  is 
an  irregularity,  but  is  not  sufficient  to 
make  void  t  sale  under  such  execu- 
tion. House  V.  Robertson,  89  Tex.  681, 
36  S.  W.  251,  reversing  34  S.  W.  640, 
on    other   grounds. 

3.  Within  Twenty  Days. 

It  is  provided  by  Rev.  Stat.  1895, 
art.  2325,  that  the  clerk  of  the  court 
shall  issue  execution  upon  a  judgment 
upon  the  application  of  the  successful 
party  after  twenty  days  from  its  rendi- 
tion. Gruner  v.  Westin,  66  Tex.  209, 
18  S.  W.  512;  Texas  Co.  v.  Bedding- 
field   (Civ.  App.),  114  S.   W.  894. 

The  fact  that  the  court  rendering  a 
final  judgment  has  not  adjourned  at  the 
time  of  the  issuance  of  the  execution 
on  such  iudgment  is  immaterial  if 
twenty  days  have  elapsed  between  the 
date  of  judgment  and  the  date  of  the 
issuance  of  the  writ.  Bumpass  v.  Mor- 
rison, 70  Tex.  756,  8  S.  W.  596. 

4.  After  Twelve  Months. 

An  original  execution  can  not  be  is- 
sued after  twelve  months  without  first 
reviving  the  judgment.  Bennett  v. 
Gamble,  1  Tex.  124,  133:  Lubbock  v. 
Vince,  5  Tex.  415,  417;  Hall  v.  McCor- 
mick,  7  Tex.  269;  Sydnor  v.  Roberts, 
13  Tex.  598;  Hancock  v.  Metz,  15  Tex. 
205;  Watson  v.  Newsham,  17  Tex.  437; 
Oldham  v.  Erhart,  18  Tex.  147,  148; 
Hawley  v.  Bullock,  29  Tex.  216.  224; 
Scogin  V.  Perry,  32  Tex.  21;  Cravans 
V.  Wilson,  35  Tex.  52;  Black  v.  Epper- 
son, 40  Te.-.  162;  Trevino  v.  Stillman. 
48  Tex.  561;  Sampson  v.  Wyctt,  49 
Tex.  627;  Riddle  v.  Turner,  52  Tex. 
145;  Gruner  v.  Westin,  66  Tex.  209,  18 

5.  W.  512;  Seymour  v.  Hill,  67  Tex. 
385,  3  S.  W.  313;  Maverick  v.  Flores,  71 
Tex.  110,  8   S.  W.  636. 
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In  the  case  of  Sampson  v.  Wyett,  49 
Tex.  627,  it  was  held  that  execution 
must  be  issued  within  twelve  months 
after  the  rendition  of  judgment. 

But  in  Trevino  v.  Stillman,  48  Tex. 
561,  566,  it  was  held  that  execution 
must  be  issued  within  a  year  from  the 
adjournment  of  the  term  at  which  it 
is  affirmed  and  within  a  year  from  the 
filing  of  the   mandate. 

In  Muller  v.  Boone,  63  Tex.  91,  it 
was  held  that  execution  must  be  is- 
sued within  twelve  months  from  the 
time  an  appeal  has  lapsed. 

Constructive  Notice  of  Dormancy  of 
Judgment — Where  executions  issue  on 
dormant  iudgments,  all  parties  and 
privies  are  chargeable  with  notice  and 
can  acquire  no  title  to  land  sold  under 
such  executions  Johnston's  Adm'r  v. 
Shaw,  33  Tex.    585. 

One  purchasing  under  an  execution 
issued  on  in  original  judgment  so  old 
on  its  face  as  to  be  barred,  and  discov- 
erable on  inquiry  to  be  discharged  in 
bankruptcy,  acquires  no  title  as  against 
a  former  purchaser,  of  whose  interest 
he  had  no  actual  notice.  Hart  v.  Mc- 
Dade,  61  Tex.  ;>08. 

Under  Stay  Laws. — The  law  of  No- 
vember 10,  1866,  though  unconstitu- 
tional, authorized  the  issuance  of  ex- 
ecutions within  twelve  months  after 
the  adjudication  of  the  unconstitu- 
tionality of  the  enactment  by  the  su- 
preme court  in  January,  1866.  Cravans 
r.  Wilson,  .^'5  Tex.  52.  As  to  issuance 
under  stay  laws  to  preserve  judgment 
lien,  see  the  title  JUDGMENTS  AND 
DECREES. 

Effect  of  Issuance  after  Twelve 
Months.— It  was  formerly  held  in  this 
5tate  that  an  execution  sued  out  after 
the  expiration  of  twelve  months  of  the 
rendition  of  the  judgment  was  void. 
Bennett  v.  Gamble,  1  Tex.  124:  Scott 
V.  Allen,  1  Tex.  508,  514;  Fessenden  v. 
Barrett,  9  Tex.  475,  477. 

But  the  present  rule'  is  that  an  exe- 
cution so  issued  is  voidable  and  not 
void.    Sydnor  v.  Roberts,  13  Tex.  598; 


Boggess  V.  Howard,  40  Tex.  153,  158; 
Riddle  v.  Turner,  52  Tex.  145,  150; 
Meador  Co.  v.  Aringdale,  58  Tex.  447, 
450;  Maverick  v  Flores,  71  Tex.  110, 
118,  8  S.  W.  636;  Cleveland  v.  Tittle, 
3  Tex.  Civ.  App.  191,  193,  22  S.  W.  8; 
Taylor  v.  Doom,  43  Tex.  Civ.  App.  59, 
95   S.   W.   4. 

Same — Under  Act  of  1841. — An  exe- 
cution not  sued  out  within  a  year  from 
time  judgment  was  rendered  is  void 
under  the  limitation  act  of  1841.  John- 
ston V.  Shaw,  33  Tex.  585,  587. 

Same — On  Rights  of  Purchaser.-— A 
sale  under  an  execution  issued  under 
a  dormant  judgment  is  not  void,  but 
only  voidable  and  at  the  instance  of  the 
defendant  in  execution.  Sydnor  v.  Rob- 
erts, 13  Tex.  598;  Hancock  v.  Metz,  15 
Tex.  205,  200;  Andrews  v.  Richardson, 
21  Tex.  287,  296;  Hawley  v.  Bullock, 
29  Tex.  216,  225;  Boggess  v.  Howard, 
40  Tex.  153,  158;  Gruner  v.  Westin,  66 
Tex.  209,  18  S.  W.  512;  Maverick  v. 
Flores,  71  Tex.  110,  118,  8  S.  W.  636; 
Cleveland  v.  Tittle,  3  Tex.  Civ.  App. 
191,  193,  22  S.  W.  8;  Odum  v.  Menafee, 
11  Tex.  Civ.  App.  119,  33  S.  W.  129; 
Taylor  v.  Doom,  43  Tex.  Civ.  App.  59, 
95  S.  W.  4. 

As  between  a  prior  purchaser  from 
a  judgment  debtor  and  a  subsequent 
purchaser  under  an  execution  sale,  the 
former  may  urge  the  loss  of  the  judg- 
ment lien  relied  on  by  the  latter. 
Gruner  t^.  .Westin,  66  Tex.  209,  18  S. 
W.  512:  Adams  v.  Crosby,  84  Tex.  99. 
19  S.  W.  355. 

The  title  of  a  purchaser  under  an 
execution  issued  in  1846  is  good,  though 
the  previous  execution  was  issued  in 
1843,  and  the  judgment  was  obtained  in 
1842,  and  no  writ  had  been  issued  on 
the  judgment.  Andrews  v.  Richard- 
son, 21  Tex.  287. 

A  sheriff's  deed,  under  an.  execution 
issued  more  than  seven  years  after 
entry  of  iidgment,  and  the  docket 
showing  the  issuance  of  such  execu- 
tion, are  admissible  in  evidence  to 
show     title    in    the      purchaser    at    the 
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sheriffs  sale,  although  no  execution 
had  been  issued  on  the  judgment  within 
one  year  after  its  rendition,  since  an 
execution  issued  on  a  dormant  judg- 
ment is  only  voidable.  Maverick  v. 
Flores,  71  Tex.  310,  8  S.  W.  636. 

The  judgment  creditor's  purchase  at 
a  sheriffs  >,ale  can  not  be  effectually 
attacked  collaterally  by  a  stranger  on 
the  ground  that  the  execution  issued  on 
a  dormant  judgment.  Riddle  v.  Turner, 
52  Tex.  145;  Boggess  v.  Howard,  40 
Tex.  153;  Hill  v.  Newman,  67  Tex. 
265.  3   S.   W.  271. 

Where  land  was  sold  under  an  exe- 
cution, issued  as  original  from  another 
county,  anterior  to  which  more  than  a 
year  had  intervened  since  the  judg- 
ment, without  issuance  of  execution,  it 
was  held  that  the  irregularity  rendered 
the  execution  voidable,  if  taken  ad- 
vantage of  by  the  proper  person,  in 
proper  time,  but  did  not  affect  the  title 
under  it  in  an  action  brought  by  the 
representatives  of  the  judgment  debtor 
against  the  vendee  of  the  purchaser, 
two  years  afrcr  sale.  Hancock  v.  Metz, 
15  Tex.  205. 

As  to  setting  aside  sale  because  exe- 
cution issued  after  twelve  months,  see 
the  title  SHERIFFS'  SALES. 

After  Issuance  of  Prior  Execution. 
— Although  an  alias  or  pluries  writ  was 
not  issued  vithin  twelve  months  of 
the  issuance  of  ?.  prior  writ,  the  writ  is 
voidable  but  not  void,  and  does  not 
invalidate  the  title  of  the  purchaser. 
Sydnor  v.  Robeits,  13  Tex.  598;  Haw- 
ley  V.  Bullock,  29  Tex.  216,  224. 

An  execution  issued  more  than 
twelve  months  from  issuance  of  a 
former  execution  will  be  enjoined. 
Watson  V,  Newsham,  17  Tex.  437,  438. 

On  Scire  Facias.— See  the  title 
SCIRE    FACIAS. 

"By  the  common  law,  if  no  execu- 
tion was  sued  out  within  a  year  and  a 
day  from  the  judgment,  none  could  be 
taken  out  at  all,  and  the  plaintiff  was 
compelled  to  commence  a  new  suit  on 
his  judgment  and  obtain  another  judg- 


ment before  he  could  have  execution. 
This  was  altered  by  the  statute  of  West- 
minister, and  the  *  writ  of  scire  facias 
was  given  to  revive  the  judgment." 
Scott  V.  Allen,  1  Tex.  508,  514. 

After  the  lien  of  the  judgment  has 
been  lost  by  failure  to  issue  execution 
within  a  year,  the  writ  can  not  be  is- 
sued until  the  judgment  has  been  re- 
vived. Bennett  v.  Gamble,  1  Tex.  124, 
135;  Shapard  v,  Bailleul.  3  Tex.  26.  28. 

Presumption  of  Issuance  within 
Year. — In  the  absence  of  testimony 
the  court  will  not  presume  that  an  ex- 
ecution upon  a  judgment  in  district 
court  was  not  issued  within  one  year 
after  its  rendition.  Laughter  v.  Seela, 
59  Tex,  177,  179;  Humason  v.  Lobe.  76 
Tex.  512,  513,  514,  13  S.  W.  38?. 

Where  land  was  sold  under  execu- 
tion more  rhan  a  year  after  the  rendi- 
tion of  judgment,  during  which  period 
Pasch.  Dig.  arts.  3772,  7005,  require 
an  execution  to  issue  in  order  to  keep 
the  lien  alive,  the  fact  that  the  exe- 
cution under  which  the  sale  took  place 
was  an  alias  raises  no  presumption  that 
the  former  execution  was  issued  within 
the  year.  Gruner  v.  Westin,  66  Tex. 
209,  18  S.  W.  512. 

The  presumption  will  not  be  in- 
dulged that  a  mandate  upon  appeal 
was  issued  before  adjournment  of  the 
term  of  the  supreme  court  at  which 
the  cause  was  decided,  if  the  effect  will 
be  to  impeach  an  execution  afterwards 
issued,  because  not  issued  within  a  year 
from  date  of  filing  mandate.  Trevino 
V,  Stillman,  48  Tex.  561. 

Where  the  record  shows  a  sale  un- 
der execution  in  1867  on  a  judgment 
rendered  in  1863,  it  will  be  presumed 
that  the  execution  legally  issued,  no 
failure  to  issue  execution  within  the 
year  being  shown,  nor  whether  it  was 
the  first  or  an  alias  or  pluries  execu- 
tion.   Laughter  v.  Seela,  59  Tex.  177. 

Enjoining  Execution  Issued  after 
Year.  — See  post,  "After  Twelve 
Months,"  XII,  D,  7,  a. 

Issuance  of  Execution  on  Decree. — 
Rev.   St.   art.   3160,  which   requires   an 
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execution  to  issue  within  12  months 
after  the  rendition  of  a  judgment  to 
preserve  its  lien,  has  no  reference  to 
decrees  establishing  or  foreclosing 
contract  liens.  Willis  v.  Smith,  66  Tex. 
31, 17  S.  W.  247. 

5.  After  Death  of  Party. 

See  post,  "After  Death  of  Party," 
XII,  D,  7,  b. 

a.  Plaintiff. 

If  a  fieri  facias  bea»*s  test  after  the 
death  of  the  plaintiff,  it  is  void.  Ren- 
net V.  Gamble,  1  Tex.  124,  133. 

b.  Defendant. 
(1)  In  General. 

See  the  title  EXECUTORS  AND 
ADMINISTRATORS.  And  see  ante, 
"Void  Judgment,"  IX,  I,  3,  k. 

(S)  Where  Judgment  Revived  by  Scire 
Fadas. 

See  the  titles  JUDGMENTS  AND 
DECREES;   SCIRE  FACIAS. 

By  Statutory  Notice.— The  statute 
provision  (4  Laws  4th  Leg. [Ex.  Sess.] 
P-  20)  must  be  followed,  by  filing  an 
affidavit  of  the  party*s  death  and  a  cer- 
tificate of  the  administrator's  appoint- 
ment, or  else  a  formal  judgment  of  re- 
vival must  be  made,  before  an  execu- 
tion in  a  suit  by  a  party  deceased  can 
issue  in  the  name  of  the  administra- 
tor. Fowler  r.  Burdett,  20  Tex.  34. 

'This  act  may  be  cumulative  and 
substitutes  the  affidavit  and  certificate 
^or  a  formal  judgment  of  revival." 
Fowler  v.  Burdett,  20  Tex.  34,  37. 

"The  same  legal  consequence  does 
not  follow  from  a  suggestion  of  the 
death  of  the  plaintiff  by  his  attorney, 
*nd  the  coming  in  of  administrators. 
Those  acts  can  not  operate  as  a  re- 
vival of  the  judgment,  but  are  the  first 
steps  to  be  taken  to  revive  the  judg- 
ment by  a  formal  entry  of  a  judgment 
of  revival,  which  has  not  been  made 
in  this  case.  There  has,  therefore,  not 
been  a  legal  pursuit  of  either  of  the 
two  remedies,  which  has  been  provided 
in  such  case  by  statute."  Fowler  v. 
Burdett,  20  Tex.  34,  37. 


(3)  Where  There  Are  Several  Defend- 
ants. 
On  a  joint  and  several  judgment 
against  three  defendants,  levy  was 
made  on  the  land  of  one  of  defendants, 
who,  pending  levy  and  before  the  day 
of  sale,  died.  Held,  that  after  the 
death  of  such  defendant  the  judgment 
creditors  had  a  right  to  execution 
against  the  surviving  defendants  with- 
out first  proceeding  against  the  estate 
of  the  deceased  defendant.  Boyce  v. 
Woods,  37  Tex.  245. 

6.  After  Receipt  of  Mandate. 
Paschal's    Dig.,   art.     1571,    provides 

that  clerks  shall  proceed  to  issue  exe- 
cution on  the  receipt  of  the  mandate  of 
the  supreme  court.  Trevino  v.  Still- 
man,  48  Tex.  561,  564. 

7.  While  Suit  for  Injunction  Pending. 
The  pendency  of  a  suit  for  an  in- 
junction against  an  execution  which 
has  been  irregularly  issued,  is  no  bar 
to  the  regular  issue  of  another  execu- 
tion.    Turner  v.  Smith,  9  Tex.  626. 

8.  Effect  of  Premature  Issuance. 
The  premature  issuance  of  an  exe- 
cution is  a  mere  irregularity,  which  can 
not  be  attacked  in  trespass  to  try  title 
to  lands  sold  thereunder.  House  v, 
Robertson  (Civ.  App.),  34  S.  W.  640, 
reversed  in  89  Tex.  681,  36  S.  W.  251. 
See  the  title  SHERIFFS'  SALES. 

N.   FORGED  ISSUANCE. 

No  title  passes  by  a  sale  under  a 
forged  execution,  even  to  an  innocent 
purchaser.    Silvan  v.  Coffee,  20  Tex.  4. 

O.    IRREGULAR  ISSUANCE. 

Where  there  is  a  valid  judgment,  ir- 
regularities in  the  issuance  of  execu- 
tions, must  be  taken  advantage  of  by 
the  proper  person  and  in  proper  time, 
or  they  will  not  aflFect  the  validity  of 
the  title  of  the  purchaser  at  a  sale  un- 
der the  execution.  Hancock  v.  Metz, 
15  Tex  205. 

If  there  are  irregularities  in  the  exe- 
cutions, through  which  the  rights  of  a 
surety,  is  between  himself  and  his 
principals  and    cosureties,    are    preju- 
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diced,  in  that  the  executions  are  for 
sums  for  which  he  may  not  have  been 
responsible,  that  is  a  matter  of  which 
he  alone  can  complain.  Wren  v.  Peel, 
64  Tex.  374,  380.  See  the  title  SHER- 
IFFS' SALES. 

P.    OF      ALIAS      AND      PLURIES 
WRITS. 

The  writs  which  issue  after  the  orig- 
inal are  named  alias,  pluries  and 
then  by  number.  Scott  v.  Allen,  1  Tex. 
508,  514. 

Form  and  Requisites.— See  ante, 
"Recital  of  Issuance  of  Prior  Execu- 
tion," V,  K. 

Grounds  for  Issuance. — If  a  valid 
levy  of  an  execution  be  made,  it  is 
prima  facie  sufficient,  and  an  alias  can 
not  be  legally  issued  until  the  insuffi- 
ciency of  such  levy  be  made  to  appear. 
Bryan  v.  Bridge.  10  Tex.  149. 

Where  an  order  of  sale  was  returned 
by  the  sheriff  without  execution  as  a 
writ  of  possession,  the  clerk  may  prop- 
erly issue  a  new  writ  directing  execu- 
tion of  such  balance  of  the  judgment. 
Morris  v.  Morgan,  92  Tex.  92,  93,  94, 
45  S.  W.  1002. 

Time  for  Issuance. — See  ante,  "Time 
of  Issuance,"  IX,  M.  And  see  the  title 
JUDGMENTS  AND  DECREES. 

An  alias  execution,  issued  after  the 
lapse  of  one  term  of  the  court  after 
the  return  term  of  the  original  execu- 
tion, is  voidable,  but  not  void.  Portis 
V.  Parker,  22  Tex.  699. 

To  keep  alive  a  judgment  which  is  I 
not  dormant,  an  execution  having  is- 
sued within  one  year  from  its  rendi- 
tion, it  is  only  necessary  to  issue  an 
alias  execution  before  the  expiration 
of  ten  years  from  the  issuance  of  first 
execution.  Glasscock  v.  Stringer  (Civ. 
App.),  32  S.  W.  920,  affirmed  in  93  Tex. 
.684,  no  op. 

Into  What  County  Issued.— See 
ante,  "To  What  County  Writ  Issued," 
IX,  H. 

Judgments  on  Which  Issued. — See 
ante,  "Issuance  on  Judgment,"  IX,  I. 

While    an    appeal    from    a  judgment 


quashing  the  levy  and  return  of  an 
execution  is  pending  in  the  supreme 
court,  no  other  execution  can  be  le- 
gally issued  nor  a  new  levy  made,  but^ 
after  such  judgment  is  affirmed,  the 
plaintiff  in  execution  may  take  out  an 
alias.    Bryan  v.  Bridge,  10  Tex.  149, 

As  Substituted  for  Writ  of  Venditioni 
Elxponas. — It  is  the  usual  practice  to 
issue  an  alias  or  pluries  writ  and  en- 
dorse on  it  the  levies  returned  by  the 
sheriff  on  the  former  writ  rather  than 
issue  a  writ  of  venditioni  exponas. 
Lockridge  v.  Baldwin,  20  Tex.  303. 

Q.  PRESUMPTIONS. 

Presumption  of  Issuance  within 
Year.  — See  ante,  "After  Twelve 
Months,"  IX,  M,  4. 

Presumption  of  Consent  of  Parties. 

— It  will  be  presumed  that  an  execu* 
tion  was  issued  with  the  consent  of 
the  plaintiff  unless  the  contrary  is 
shown.  Smith  v.  Perkins,  81  Tex.  152, 
157,   16  S.  W.  805. 

Presumption  of  Regularity. — Where 
an  alias  order  of  sale  was  lost,  the  re« 
cital  in  the  execution  docket  that  the 
alias  was  issued  and  delivered  to  the 
sheriff  of  G.  county  raised  a  presump- 
tion that  it  conformed  to  the  legal  re- 
quirements, especially  when  it  was 
shown  that  an  original  order  of  sale 
had  previously  issued  directed  to  the 
sheriff  of  G.  county  and  was  returned 
by  him  for  want  of  time  to  sell  and 
Ihe  alias  was  issued  thereon.  Terry 
V.  Cutler,  4  Tex.  Civ.  App.  570,  23  S. 
W.   539. 

R.  EFFECT  OF  ISSUANCK 

As    Adding   Finality  to  Judgment. — 

See    the    title    FINAL   JUDGMENTS 
AND  DECREES. 
As  Bar  to  Issuance  of  Other  Writ. 

— Where  plaintiff  had  two  judgments 
to  secure  the  same  debt,  and  had  is- 
sued execution  on  the  later  one,  a 
vend.  ex.  issued  on  the  first  judgment 
was  irregular.  Cook  v.  Sparks,  47 
Tex.  28. 
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As  Creating  Lien. — See  post,  *'As 
Creation  of  Lien/'  XVI,  S.  3. 

"The  mere  lodging  an  execution  with 
the  sheriff  gives  the  plaintiff  in  execu- 
tion no  preference,  or  lien  upon  per- 
sonal property,  or  right  to  choses  in 
action  of  the  defendant  in  execution." 
McClane  v.  Rogers,  42  Tex.  214,  218. 

As  Bar  to  Granting  New  Trial.— By 
the  issuance  of  an  execution  under  the 
act  of  January  27,  1842,  the  court  is 
not  deprived  of  the  power  to  grant  a 
new  trial    Garza  v.  Baker,  58  Tex.  483. 

X.  Beceipt   of  Writ   by  Officer. 

The  penalty  under  Hart.  Dig.  art. 
1332,  is  not  incurred  by  the  sheriff's 
failure  to  date  or  number  an  execution 
where  it  does  not  appear  that  more 
than  one  was  received.  DeWitt  v. 
Dunn,  15  Tex.  106,  108;  Bailey  v.  Har- 
ris, 19  Tex.  109;  Garner  v.  Cutler,  28 
Tex.  175,  181.  See  post,  "Between 
Different  Executions,"  XIX,   B,  1. 

XI.  Abandonment     and    With- 

drawal of  Writ. 

It  is  incompetent  to  impeach  a  sher- 
iff's deed  by  parol  evidence  that  the 
execution  had  been  withdrawn  and  the 
levy  abandoned.  Owen  v.  Navasota,  44 
Tex.  517,  521. 

Xn.  Enjoining  Execution. 

A.  IN  GENERAL. 

Injunction  is  the  only  means  to  pre- 
vent a  levy  on  and  sale  of  land  under 
execution,  where  there  is  no  adequate 
legal  remedy.  Purinton  v.  Davis,  66 
Tex.  455.  456,  1  S.  W.  343;  Glass  v. 
Smith,  66  Tex.  548,  2  S.  W.  195. 

B.  JURISDICTION  AND  VENUE. 

1-  Court  Where  Judgment  Rendered. 
Subdivision  15,  art.  1198,  Rev.  Stat., 
provides:  **Where  suit  is  brought  to 
enjoin  the  execution  of  a  judgment, 
«tc.,  the  suit  shall  be  brought  in  the 
county  in   which    such   judgment   was 


rendered."  Van  Ratcliff  v.  Call,  72 
Tex.  491,  10  S.  W.  578. 

Article  8982,  Pas.  Dig.  (Rev.  Stat., 
art.  2880)  provides  that  injunctions  to 
stay  execution  on  a  judgment  shall  be 
returnable  and  tried  in  the  district 
court  of  the  county  where  the  judg- 
ment was  rendered.  Winnie  v.  Gray- 
son, 3  Tex.*  429,  430;  Cook  v.  Baldridge 
&  Co.,  39  Tex.  250,  252;  Van  Ratcliff 
V.  Call,  72  Tex.  491,  10  S.  W.  578: 
\  Leachman  v.  Capps,  89  Tex.  690,  36  S. 
I  W.  250;  Reagan  v.  Van  Evans,  2  Tex. 
Civ.  App.  35,  21  S.  W.  427;  Adoue  v. 
Wettermark,  22  Tex.  Civ.  App.  54*5,  55 
S.  W.  511  (see  94  Tex.  81);  Hugo  v. 
Dignowitty,   1   App.   Civ.   Cases,   §  158. 

Under  Sayles'  Civ.  St  art.  2880,  pro- 
viding that  writs  of  injunction  granted 
to  stay  proceedings  on  execution  shall 
be  returnable  in  the  court  where  the 
judgment  was  rendered,  a  judge  of  a 
court  other  than  the  one  in  which  the 
judgment  was  rendered  having  granted 
an  interlocutory  order,  his  jurisdiction 
ceases,  and  the  final  hearing  must  be 
in  the  court  where  judgment  was  ren- 
dered. Capps  V.  Leachman  (Civ.  App.) 
35  S.  W.  397,  reversed  in  89  Tex.  690. 

Where  the  judgment  of  a  court  of 
civil  appeals  affirms  the  judgment  be- 
low and  adjudges  that  the  appellee  re- 
cover from  the  appellant  and  the  sure- 
ties on  his  supersedeas  bond  "such 
amounts  as  were  adjudged  to  them  be- 
low, and  all  costs,"  it  is  prima  facie  a 
valid  judgment,  and  the  district  court 
of  a  county  other  than  the  one  in  which 
the  original  judgment  was  entered  has 
not  jurisdiction  to  enjoin  an  execution 
issued  after  filing  of  the  mandate  be- 
low on  the  ground  that  it  is  not  a 
money  judgment  against  the  sureties. 
Adoue  V.  Wettermark,  22  Tex.  Civ. 
App.  545,  55  S.  W.  511  (see  94  Tex.  81). 

The  district  court  of  a  county  in 
which  a  levy  of  an  execution  on  land 
was  made  under  a  judgment  rendered 
in  the  district  court  of  another  county 
has  no  jurisdiction  to  enjoin  the  sale 
of  land  under  such  execution  and  set 
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it  aside  as  being  a  cloud  on  title,  where 
the  judgment  of  the  court  of  civil  ap- 
peals had  affirmed  the  judgment  under 
which  the  execution  issued.  Ellis  v. 
Harrison,  24  Tex.  Civ.  App.  13,  20,  56 
S.  W.  592,  57  S.  W.  984,  affirmed  in  93 
Tex.  637,  no  op.,  94  Tex.  690,  no  op. 

The  court  in  which  a  judgment  was 
originally  rendered  is  the  court  in 
which  an  injunction  restraining  the  ex- 
ecution of  the  judgment  is  returnable, 
and  a  suit  brought  in  the  district  court 
of  another  county,  where  the  levy  was 
made  on  the  land,  to  enjoin  its  sale  and 
to  set  aside  the  judgment  of  the  court 
of  civil  appeals  affirming  the  judgment 
of  the  district  court,  was  properly  dis- 
missed for  want  of  jurisdiction.  Ellis 
V.  Harrison,  24  Tex.  Civ.  App.  13,  57 
S.  W.  984,  56  S.  W.  592,  affirmed  in  93 
Tex.  637,  no  op.,  94  Tex.  690,  no  op. 

Article  2880  is  imperative  and  not  a 
privilege  which  can  be  waived  by  the 
parties.  Capps  v.  Leachman  (Civ. 
App.),  35  S.  W.  397,  reversed  in  89  Tex. 
690;  Hugo  V.  Dignowitty,  1  App.  Civ. 
Cases,  §  158. 

Waiver  of  Privilege  of  Art.  1194.— 
But  a  defendant,  who  proceeds  to  the 
trial  of  an  action  to  enjoin  the  execu- 
tion of  a  judgment  in  a  county  other 
than  that  in  which  the  judgment  was 
rendered,  waives  the  privilege  given 
him  by  Rev.  Stat.,  art.  1194,  clause  17, 
to  have  the  action  tried  in  such  county. 
Foust  V.  Warren  (Civ.  App.),  72  S.  W. 
404. 

Of  District  Court  over  Execution 
from  County  Court. — Under  Rev.  Stat, 
art.  2996.  the  district  court  was  held  to 
have  no  jurisdiction  of  suit  to  enjoin 
the  defendants  from  issuing  execution 
on  judgment  rendered  in  county  court. 
Smitfi  V.  Morgan,  28  Tex.  Civ.  App. 
245,  67  S.  W.  919  (see  95  Tex.  686,  no 
op.). 

A  district  court,  under  the  constitu- 
tion of  Texas,  is  without  jurisdiction  to* 
enjoin  a  sale  under  the  levy  of  an  exe- 
cution issued  upon  judgment  in  the 
county  court.  Lincoln  v,  Anderson 
(Civ.  App.),  51  S.  W.  278,  279. 


Where  Execution  Issued  to  Another 
County. — ^Where  judgment  was  ren- 
dered in  one  county,  and  execution 
levied  thereon  in  another,  an  injunction 
may  be  granted  in  the  latter  county, 
and  be  made  returnable  to  the  county 
where  judgment  was  rendered,  to  be 
tried;  Rev.  St.  arts,  1198,  2880,  provid- 
ing that  such  a  suit  shall  be  brought 
in  the  county  in  which  judgment  was 
rendered.  George  i\  Dyer,  1  White  & 
W.  Civ.  Cas.  Ct.  App.  §  780. 

Where  judgment  was  rendered  in  one 
county,  and  an  execution  thereon  was 
sent  to  another  county  and  there  levied 
upon  property,  an  injunction  obtained 
in  the  latter  county  enjoining  the  exe- 
cution is  returnable  to  the  county 
where  the  judgment  was  rendered. 
George  v.  Dyer,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  780. 

Where  an  injunction  questions  the 
validity  of  an  order  of  sale,  it  must  be 
returned  to  the  court  from  which  the 
order  issued.  Seligson  r.  Collins,  64 
Tex.  314,  315. 

Execution  against  County. — See 
the  title  COUNTIES,  vol.  5,  p.  1. 

Dismissal  for  Return  to  Wrong 
Court. — If  the  writ  be  not  so  made  re- 
turnable, the  petition  therefore  should 
be  dismissed.  Hendrick  v.  Cannon,  2 
Tex.  259. 
2.  Other  Courts. 

Issued  on  Void  .  Judgment. — ^Under 
Rev.  Stat.,  arts.  1194,  2996,  where  the 
judgment  on  which  a  writ  of  execution 
is  issued  is  void,  jurisdiction  to  enjoin 
such  writ  is  not  vested  exclusively  in 
the  court  where  judgment  rendered. 
Leachman  v.  Capps,  89  Tex.  690,  36  S. 
W.  250,  reversing  35  S.  W.  397;  Adoue 
V,  Wettermark,  22  Tex.  Civ.  App.  545, 
55  S.  W.  511  (see  94  Tex.  81). 

Issued  on  Judgment  of  Justice  of 
Peace. — An  injunction  to  restrain  an 
execution  sale  upon  a  judgment  of  a 
justice  of  the  peace  is  properly  return-  . 
able  before  the  county  court  of  the 
county  of  the  plaintifTs  domicile. 
Brown  &  Co.  v.  Young,  1  App.  Civ. 
Cases,  §  1240. 
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Rev.  Stat.,  art.  2996,  requiring  writs 
of  injunction  to  restrain  the  execution 
of  a  judgment  to  be  made  returnable  to 
and  tried  in  the  court  rendering  the 
judgment,  has  no  application  to  a  writ 
issued  to  restrain  the  collection  of  a 
justice's  judgment.  Foust  v.  Warren 
(Civ.  .-Vpp.),  72  S.  W.  404. 

Issued  on  Judgment  of  County 
Court.— See  ante,  "Court  Where  Judg- 
ment Rendered/'  XII,  B,  1. 

Issued  into  Another  County.— See 
ante,  "Court  Where  Judgment  Ren- 
dered," XII,  B,  1. 

Suit  by  Stranger  to  Judgment.— 
Where  the  property  of  a  person,  who 
is  not  a  party  to  the  judgment,  has 
been  levied  upon,  he  may  claim  that 
his  rights  shall  be  tried  in  the  court  of 
his  domicile.  Winnie  v.  Grayson,  3 
Tex.  429;  Huggins  v.  White,  7  Tex. 
Civ.  App.  563,  27  S.  W.  1066,  affirmed 
in  93  Tex.  66 i.  no  op.;  Brown  &  Co.  v. 
Young,  1  App.  Civ.  Cases,  §  1240. 

A  suit  to  enjoin  the  sale  of  land 
under  an  execution  and  judgment, 
brought  by  one  not  a  party  to  such 
judgment,  is  properly  instituted  in  the 
jurisdiction  where  the  land  lies.  Hug- 
gins  r.  White,  7  Tex.  Civ.  App.  563, 
567,  27  S.  W.  1066,  affirmed  in  93  Tex. 
W4,  no  op.;  McCargo  v.  Smith,  23  Tex. 
Civ.  App.  714,  58  S.  W.-  188. 

The  district  court  of  M.  county  had 
jurisdiction  to  enjoin  execution  upon  a 
judgment  of  the  district  court  of  H. 
county  at  a  suit  of  one,  not  a  party  to 
that  judgment,  seeking  to  prevent  a 
cloud  upon  his  title  to  land  in  M. 
county,  Corbett  v.  Provident  Nat. 
Bank,  23  Tex.  Civ.  App.  602,  57  S.  W. 
<51.  affirmed  in  94  Tex.  699,  no  op. 

Where  two  petitioners  in  a  suit  to 
enjoin  the  sale  of  land  levied  on  were 
^lot  parties  to  the  action  in  which  the 
execution  issued,  but  joined  their  co- 
Plaintiffs  in  the  execution  of  a  super- 
^deas  bond  on  appeal  of  the  case, 
they  were  not  such  strangers  to  the 
judgment  of  the  district  court  as  to 
entitle  them  to  maintain  a  suit  in  an- 


other county,  where  the  levy  was  made 
on  their  land,  to  enjoin  its  sale  and  set 
aside  the  judgment  of  the  court  of  civil 
appeals  affirming  the  judgment  of  the 
district  court.  Ellis  v.  Harrison,  24 
Tex.  Civ.  App.  13,  57  S.  W.  984,  56 
S.  W.  592,  affirmed  in  93  Tex.  637,  no 
op.,  94  Tex.  690,   no  op. 

Where  Property  Exempt  from  Exe- 
cution.— The  statutory  provisions  above 
set  out  do  not  apply  to  injunctions 
seeking  to  restrain  sale  of  the  home- 
stead of  defendant  on  the  ground  of 
exemption.  Van  Ratcliff  v.  Call,  72 
Tex.  491,  10  S.  W.  578;  Leachman  v. 
Capps,  89  Tex.  690,  36  S.  W.  250,  re- 
versing 35   S.   W.   397. 

Article  2996,  Rev.  Stat.,  regarding 
jurisdiction  of  trial  in  injunction  to 
stay  proceedings  on  execution,  does 
not  apply  to  an  injunction  to  restrain 
the  sale  of  a  homestead.  Leachman  r. 
Capps,  89  Tex.  690,  36  S.  W.  250,  re- 
versing 35   S.   W.   397. 

The  jurisdiction  of  a  court  other 
than  the  one  in  which  a  judgment  was 
rendered  to  grant  an  injunction  to  stay 
proceedings  on  execution,  on  the 
ground  that  the  property  levied  on 
was  the  homestead  of  the  debtor,  is 
not  avoided  by  the  allegation,  as  a 
second  cause  of  action,  that  the  execu- 
tion was  void  for  irregularities  on  its 
face,  though  the  court  has  no  jurisdic- 
tion to  grant  an  injunction  on  such 
second  ground,  under  Sayles*  Civ.  St. 
art.  2880.  Leachman  v,  Capps,  89  Tex. 
690,  36  S.  W.  520,  reversing  35  S.  W.  397. 
3.    Retention   of  Jurisdiction. 

Jurisdiction,  when  once  obtained, 
should  be  exercised  to  finally  deter- 
mine the  rights  involved  under  the  is- 
sues made;  and,  if  necessary,  to  per- 
petuate the  injunction.  Stein  v. 
Frieberg,  etc.,  Co.,  64  Tex.  271,  fol- 
lowing Willis  V.  Gordon,  22  Tex.  241, 
243. 

C.    PARTIES. 
1.    Plaintiffs, 
a.    Owner. 

"If    an    execution    against    a    person 
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who  had  once  been  the  owner  of  the 
property  be  levied  upon  it,  and  it  be 
no  longer  liable  to  levy  and  sale  under 
such  execution,  the  present  ow^ner  of 
the  property  may,  in  equity,  prevent 
his  title  being  clouded  by  such  sale." 
Texas  Land,  etc.,  Co.  v.  Worsham,  5 
Tex.  Civ.   App.   245,  249,  23   S.   W.  938. 

b.  Holder  of  Record  Title. 

Where  complainant  was  in  posses- 
sion and  was  the  record  holder  of  the 
legal  title  to  certain  real  estate  levied 
on  as  the  property  of  another  at  the 
time  of  the  levy,  he  was  not  entitled 
to  an  injunction  to  restrain  a  sale, 
since  the  purchaser  at  the  sale  could 
acquire  only  the  title  of  the  defendant 
in  execution.  Magoffin  v.  San  An- 
tonio Brewing  Ass'n  (Civ.  App.),  84 
S.   W.   843. 

c.  Trustee. 

Where  the  taking  of  goods  under 
execution  is  a  trespass,  and  will  work 
irreparable  injury  to  the  one  entitled 
thereto  as  trustee,  he  is  entitled  to  an 
injunction  to  prevent  sale  of  them. 
Sumner  v.  Crawford  (Civ.  App.),  41 
S.  W.  825. 

A  trustee  in  possession  of  a  stock 
of  goods  conveyed  to  him  by  a  firm 
for  sale  to  pay  creditors  can,  by  in- 
junction, compel  the  restoration  of 
goods  out  of  such  stock  unlawfully 
levied  upon  (by  seizure  upon  execu- 
tion against  one  of  the  partners,  in- 
stead of  by  notice  as  provided  by  Rev. 
Stat.,  arts.  2349,  2352),  by  showing 
that  such  taking  greatly  depreciated 
in  value  the  remainder  of  the  stock 
and  damaged  the  trust  estate.  Sumner 
V.  Crawford,  91  Tex.  129,  41  S.  W. 
994.  affirming  41    S.   W.   825. 

d.  Cestui  Que  Trust. 

The  equitable  owner  of  lands  held 
in  trust  may  sue  to  enjoin  a  sale  under 
execution  against  the  trustee,  as  a 
cloud  upon  the  title.  Hawkins  v.  Wil- 
lard    (Civ.   App.),  38  S.  W.  365. 

Owners  of  the  equitable  title  to  land, 
whose  trustees  threfiten  no  breach  of 
trust,   but   stand   ready  to   convey,   are 


not  entitled  to  an  injunction  restrain- 
ing the  sale  of  the  trust  property  under 
an  execution  directed  against  a  stranger 
to  the  paper  title,  nor  does  the  fact 
that  their  title  rests  in  parol  give  them 
that  right.  Brown  v.  Ikard,  77  S.  W. 
967,    33    Tex.    Civ.    App.    661. 

e.  Vendor. 

A  vendor  of  land,  conveyed  by  a 
warranty  deed,  has  such  interest  therein, 
that  he  can  sue  out  an  injunction  to 
restrain  the  wrongful  sale  of  such  land 
under  an  execution,  which  would  cast 
a  cloud  on  bis  vendee's  title.  Hug- 
gins  V.  White,  7  Tex.  Civ.  App.  563, 
567,  27  S.  ^Y.  1066,  affirmed  in  93  Tex. 
664,    no   op. 

f.  Purchaser. 

Where  the  plaintiff  is  the  equitable 
owner  of  land,  he  may  enjoin  the  ex- 
ecution of  a  judgment  against  his 
vendor  which  would  apparently  create 
a  title  superior  to  the  plaintifFs  and 
cloud  his  title.  Rodriguez  v.  Buckley 
(Civ.   App.),   30  S.    W.   1123,   1124. 

An  injunction  will  not  issue  to  re- 
strain the  execution  sale  of  land  at 
the  suit  of  a  third  person,  to  whom 
the  judgment  debtor  has  sold  land. 
Carlin  v.  Hudson,  12  Tex.  202,  203. 

Where  the  plaintiff  purchased  the 
property  of  the  judgment  debtor  after 
judgment,  but  before  execution,  he 
was  not  entitled  to  an  injunction  re- 
straining the  sale  of  the  property  under 
an  execution  on  the  ground  that  the 
judgment  was  had  on  a  note  for  which 
the  property  in  question  was  not  lia- 
ble, and  the  execution  was  therefore 
void.  Loan,  etc.,  Co.  v.  Campbell,  27 
Tex.   Civ.  App.   52,  65  S.  W.  65. 

Complainant  alleged  his  purchase  of 
the  land,  a  part  of  the  rural  home- 
stead of  defendant  in  execution,  March 
11,  1889.  The  execution  was  levied 
April  10,  1889,  on  the  land,  no  prior 
lien  being  alleged.  Held,  in  applica- 
tion for  ii^unction  that  there  was  no 
necessity  shown  for  a  re^rt  to  a  court 
of  equity  for  protection.  Mann  r.  Wal- 
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lis,  etc.,   Co.,    75    Tex.    611,    12    S.    W. 

1123. 

g.  Mortgagee. 

If  a  mortgagee  is  endangered,  in  re- 
spect to  his  lien,  by  the  levy  of  an  ex- 
ecution, his  remedy  is  to  invoke  the 
equitable  powers  of  the  court  by  an 
original  proceeding.  Wright  v.  Hen- 
derson, 12  Tex.  43,  46;  Wootton  v. 
Wheeler,  22  Tex.  338;  Baker  v. 
Clepper,  26  Tex.  629,  634;  Belt  v. 
Raguet,  27  Tex.  471,  472;  Raysor  v, 
Reid.  55  Tex.  266,  271. 

h.  Attaching  Creditor. 

An  attaching  creditor  is  entitled  to 
an  injunction  to  restrain  the  sheriff 
who  has  levied  on  goods  under  an  ex- 
ecution fraudulently  obtained.  Blum 
r.  Schram  &  Co.,  58  Tex.  524,  530. 

Attaching  creditors  have  a  right  to 
enjoin  the  sale  of  their  debtor's  prop- 
erty under  a  judgment  foreclosing  a 
prior  attachment,  where  such  judg- 
ment was  void  as  being  rendered  in  a 
county  court  having  no  jurisdiction  of 
the  amount  in  controversy.  Orr  v. 
Moore.  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  589. 

i.  Garnishee. 
See   the   title    GARNISHMENT. 

j.  Husband  and  Wife. 

Comnumity  Property. — Where  plain- 
tiffs title  to  land  is  derived  through  a 
grant  from  a  married  woman  made 
subsequent  to  the  entry  of  a  judg- 
ment against  her  husband,  injunction 
will  lie  to  restrain  the  execution  sale 
thereof  under  the  judgment  against 
her  husband  as  community  property 
on  which  the  judgment  was  a  lien  at 
the  time  of  the  conveyance  to  plain- 
tiff, where  as  a  matter  of  fact  such 
property  was  the  wife's  separate  es- 
tate and  not  subject  to  the  lien  of  the 
judgment,  since  to  permit  such  sale 
would  cast  a  cloud  on  plaintiffs  title, 
the  invalidity  of  which  could  only  be 
shown  by  evidence  dehors  the  record. 
Roe  r.  Dailey,  1  Posey,  Unrep.  Cas. 
247. 


Separate  Property  of  Wife. — A  court 
of  equity  has  no  jurisdiction  to  enjoin 
a  threatened  sale  of  lands  belonging 
to  the  wife,  under  an  execution  against 
her  husband,  for  the  wnfe  has  an  ade- 
quate remedy  at  law,  and  the  sale  is 
not  a  cloud  on  her  title.  Purinton  v. 
Davis,  66  Tex.  455.  1  S.  W.  270; 
Spencer  v,  Rosenthall,  58  Tex.  4,  5. 

A  petition  for  injunction  showed  that 
a  stock  of  horses,  the  separate  prop- 
erty of  petitioner,  was  about  to  be  sold 
under  a  judgment  foreclosing  an  at- 
tachment lien  in  favor  of  defendant 
against  petitioner's  husband;  that, 
though  originally  a  party  to  the  at- 
tachment suit,  petitioner  had  been,  at 
her  own  instance,  dismissed  therefrom 
long  prior  to  the  judgment.  Held, 
that  the  petition  failed  to  show  grounds 
for  the  interposition  of  a  court  of 
equity.     Pcrrin  v.  Stevens  (Civ.  App.), 

i29   S.   W.  927. 

Property  in  Part  Community  and  in 
Part  Separate. — A  sheriff  can  not  be 
enjoined  from  levying  on  land  partly 
community  and  partly  separate  prop- 
erty of  wMfe  where  a  schedule  is  filed 
by  the  latter.  Braden  v.  Gose,  57  Tex. 
37,   42. 

An  execution  was  levied  on  land 
conveyed  by  the  execution  defendant 
to  his  wife  during  coverture  in  con- 
sideration of  money  paid,  two-thirds 
of  which  was  the  separate  property 
of  the  wife  and  one-third  was  interest 

^  on  a  loan   of  her  money.     A  schedule 
of  the  wife's  separate  estate,  which  in- 

I  eluded   the   land,    was    filed   before    the 
levy.     Held,  that  the  fact  that  the  levy 

I  was    o:i    the    entire    tract    afforded    the 
wife    no    ground      for      an    injunction. 

i  Braden   v.    Gose,    57   Tex.   37. 

Homestead  Property. — "In  cases 
where  the  property  sought  to  be  sold 
under  execution  against  the  husband 
was  a  homestead,  or  had  been  dedi- 
cated as  such,  our  courts  have  exer- 
cised their  equitable  jurisdiction  at  the 
instance  of  the  wffe,  and  sometimes 
at  the  instance  of  the  husband,  to  re- 
strain the    sale,  upon  the   ground   that 
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it  would  be  a  cloud  upon  title."  Texas, 
Land,  etc.,  Co.  v.  Worsham,  5  Tex. 
Civ.  App.  245,  249,  23  S.  W.  938. 

Ic.   Surety. 

Sureties  can  not  enjoin  an  execu- 
tion on  the  ground  of  extension  of 
time  on  the  debt  merged  in  the  judg- 
ment, given  without  their  consent  and 
not  discovered  by  them  until  after 
judgment,  where  they  allege  no  ex- 
cuse for  delay  in  making  discovery. 
Alexander  v.  Banner  Bros.,  10  Tex. 
Civ.  App.  Ill,  113,  30  S.  W.  563,  af- 
firmed in  93  Tex.  654,  no  op. 

An  injunction  will  not  be  granted 
against  an  execution  issued  against 
the  complainants  as  securities  on  a  12- 
months  bond,  given  under  section  17 
of  the  execution  law  of  1840  for  a 
purchase  of  land  sold  under  fieri  facias, 
and  admitted  by  them  to  have  been 
forfeited,  on  the  ground  that  the  exe- 
cution had  been  issued  without  the 
authority  of  any  court  of  justice  and 
without  the  sanction  of  the  judicial 
tribunals  of  the  land;  nor  will  such  in- 
junction be  granted  upon  an  allega- 
tion that  the  complainants  **kre  in- 
formed and  believe  that  the  bond  on 
which  said  execution  was  issued  was 
not  taken  in  conformity  with  law,  and 
is  not  such  a  one  as  execution  could 
issue  on."  Bryan  v.  Knight,  1  Tex. 
180. 

A  surety  on  an  appeal  bond  who 
learns  that  the  judgment  has  been  er- 
roneously rendered  on  the  bond  against 
him,  during  the  term  of  court  at  which 
such  judgment  is  rendered,  is  not  en- 
titled to  an  injunction  to  restrain  the 
enforcement  of  the  execution,  where 
he  made  no  application  for  relief  to 
the  court  during  such  term.  Rowlett 
V.  Williamson,  18  Tex.  Civ.  App.  28, 
44   S.   W.   024. 

Sureties  on  a  replevin  bond  are 
bound  only  for  the  value  of  the  prop- 
erty not  forthcoming  on  demand;  and 
as  the  sheriffs  valuation  of  the  prop- 
erty levied  on  in  this  case  was  not  in 
accordance    with   law,  he  having  made 


an  aggregate  valuation  of  real  and  per- 
sonal property,  the  sureties  should 
have  been  allowed,  on  their  injunc- 
tion bill,  to  prove  the  value  of  the 
property  not  forthcoming,  and  to  en- 
join the  execution  as  to  the  residue 
of  the  judgment.  Miles  v.  Davis,  36 
Tex.  690. 

L    Stranger  to  Judgment 

To  entitle  a  person  not  a  party  to 
the  execution  to  injunction  he  must 
show  that  his  right  will  be  injuriously 
affected,  or  that  some  irreparable  in- 
jury will  follow  if  the  sale  be  made. 
This  is  the  settled  rule  of  the  supreme 
court.  Henderson  v,  Morrill,  12  Tex. 
1;  Carlin  v.  Hudson,  12  Tex.  202,  203: 
Whitman  v.  Willis  &  Bros.,  5.1  Tex. 
429,  432;  Spencer  v.  Rosenthall, 
58  Tex.  4;  Purinton  v.  Davis,  66  Tex. 
455,  1  S.  W.  270;  Mann  v.  Wallis,  etc.. 
Co.,   75   Tex.    611,   613,    12    S.    W.    1123. 

A  petitioner  is  not  entitled  to  an 
injunction  restraining  the  sale  of  land 
under  an  execution  issued  on  a  judg- 
ment to  which  petitioner  was  not  a 
party  unless  the  petition  states  that 
by  the  sale  a  cloud  would  be  cast  on 
the  petitioner's  title  to  the  land,  and 
it  is  not  sufficient  to  allege  that  there 
is  an  apprehension  of  a  multiplicity 
of  suits  in  consequence  of  such  con- 
templated sale.  Cook  v,  Texas  &  P. 
Ry.  Co.,  3  Tex.  Civ.  App.  145,  22  S. 
W.   58. 

Since  Sayles*  Civ.  St.  art.  1340a, 
gives  an  order  of  sale  under  a  judg- 
ment foreclosing  a  lien  the  force  of  a 
writ  of  possession,  injunction  will  lie 
to  restrain  a  sale  under  such  order 
of  land  belonging  to  a  stranger  to  the 
foreclosure  judgment.  WoflFord  r. 
Booker,  10  Tex.  Civ.  App.  171,  30  S. 
W.  67. 

2.    Defendants. 

The  plaintiff  in  execution  is  a  nec- 
essary party  to  a  suit  against  a  sheriff 
to  enjoin  the  sale  of  property  levied 
on  under  execution.  Ryburn  v.  Get- 
zendaner,  1  Posey,  Unrep.  Cas.  349. 
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D.  GROUNDS  FOR  RELIEF. 
I  In  General 

In  order  for  a  petitioner  to  be  en- 
titled to  a  writ  of  injunction  to  restrain 
an  execution,  he  must  show  a  serious 
infringement  of  his  legal  rights  for 
irreparable  injury  to  his  property. 
Whitman  7;.  Willis  &  Bro.,  51  Tex. 
429,  432. 

t  As  Determined    by     Existence    of 
Other  Remedy. 

a.  In  General 

The  remedy  by  injunction  to  re- 
strain an  execution  can  only  fce  in- 
voked where  there  is  no  adequate  legal 
remedy.  Purinton  v.  Davis,  66  Tex. 
455,  456,   1   S.   W.   270. 

Injunction  will  not  lie  to  restrain 
the  sale  of  land  where  there  is  an  ade- 
quate legal  remedy  to  protect  the  title. 
Hahn  v.  P.  J.  Willis  &  Bro.,  73  S.  W. 
1084,  31  Tex.   Civ.   App.   643. 

Injunction  does  not  lie  to  restrain 
a  sale  of  a  wife's  land  on  execution 
against  her  husband,  since  there  is 
an  adequate  remedy  at  law.  Spencer 
V.  Rosenthill,  58  Tex.  4,  following 
Kirk  V.  Houston,  etc.,  Nav.  Co.,  49 
Tex.  213,  and  distinguishing  Wallace 
&  Co.  V.  Campbell,  54  Tex.  87. 

The  execution  of  an  order  for  the 
sale  of  lands  under  a  judgment,  as 
the  property  of  the  judgment  debtor, 
will  not  be  enjoined  on  the  petition 
of  the  children  of  the  judgment 
debtor,  on  the  ground  that  they  are 
the  owners  of  an  undivided  half  inter- 
est in  the  property,  as  the  heirs  of 
their  deceased  father,  and  that  said 
sale  will  operate  to  their  injury,  when 
such  sale  can  not  cloud  the  title  of 
the  children,  and,  so  far  as  their  inter- 
ests are  concerned,  a  plain  and  ade- 
quate remedy  is  afforded  them  at  law. 
Modisette  v.  National  Bank  of  Kala- 
mazoo, 56  S.  W.  1007,  23  Tex.  Civ. 
App.  589. 

b.  Action  for  Damages. 

Where  property  in  the  hands  of  a 
constable  by  virtue  of  a  distress  war- 


rant is  taken  by  a  sheriff  under  other 
process,  the  remedy  is  an  action  for 
damages  against  the  sheriff  or  for  the 
recovery  of  the  specific  property,  and 
not  a  suit  to  enjoin  a  sale  by  the  sheriff. 
Demmitt  v.  Garnier,  2  Posey  Unrep. 
Cas.  333. 

A  sheriff  can  not  be  enjoined  from 
selling  property  which  the  complain- 
ant claims  he  has  taken  without  proc- 
ess, and  which  the  complainant  had 
caused  to  be  seized  under  a  distress 
warrant,  as  the  remedy  against  the 
sheriff  was  for  damages  or  for  the  re- 
covery of  the  property  itself  in  the 
hands  of  the  sheriff.  Demmitt  v.  Gar- 
nier, 2  Posey  Unrep.  Cas.  333.  See 
Fuller  V.  Sparks,  39  Tex.  136. 

c.   Tre8pa83  to  Try  Title. 

The  action  of  trespass  to  try  title 
is  an  adequate  legal  remedy  after  sale 
in  all  cases  in  which  the  sale  will  pass 
on  as  the  title  of  the  defendant.  Purin- 
ton V.  Oavis,  66  Tex.  455,  1  S.  W.  270. 

A  sale  on  execution,  under  a  judg- 
ment againot  a  firm,  of  the  homestead 
of  one  of  its  members,  which  had  been 
conveyed  before  the  judgment  credit- 
ors had  done  anything  to  fix  a  lien  on 
the  land,  and  of  which  conveyance 
they  had  notice  when  they  levied  their 
execution,  will  not  be  enjoined,  as  the 
possession  of  the  grantee  will  not  be 
disturbed  by  the  sale,  and  he  has  an 
ample  remedy  in  trespass  to  try  title. 
Mann  v.  Wallis,  75  Tex.  611,  12  S.  W. 
1123. 

An  allegation  of*  title  by  limitations 
founded  on  the  possession  by  an  agent, 
which,  if  adverse  to  them  would  have 
invested  the  agent  with  title,  when 
contradicted  by  other  allegations  of 
the  petition  showing  that  plaintiffs  had 
been  under  the  disability  of  minority 
until  less  than  four  years  before  in- 
stitution of  suit,  shows  no  grounds 
for  injunction  to  restrain  the  sale  of 
lands  under  execution  directed  against 
the  agent,  &s  their  remedy  by  tres- 
pass to  try  title  against  purchaser 
would  have  been  adequate.     Brown    v. 
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Ikard,  77  S.  W.  967,  33  Tex.  Civ.  App. 
661. 

An  injunction,  in  favor  of  an  ad- 
ministrator, to  restrain  the  sale  on 
execution  of  the  interest  of  certain 
heirs  in  land  belonging  to  an  estate  in 
course  of  administration,  on  the  ground 
that  such  sale  would  cast  a  cloud  on 
the  title  to  such  land,  and  prevent  its 
selling  for  its  value  at  an  administra- 
tor's sale,  .vill  not  lie,  as. a  purchaser 
at  the  execution  sale  would  take  title 
subject  to  administration,  and  trespass 
to  try  title  would  be  an  adequate  legal 
remedy  for  the  purchaser  at  the  ad- 
ministrator's sale.  Hahn  v.  P.  J.  Wil- 
lis &  Bro.,  73  S.  W.  1084,  31  Tex.  Civ. 
App.    643. 

d    Trial  of  Right  of  Property. 

The  claimant  of  property  levied  on 
under  execution  can  not  invoke  relief 
by  injunction  to  prevent  its  sale,  un- 
less some  good  reason  be  alleged  in 
the  petition  why  he  did  not  resort  to 
his  legal  remedies  by  affidavit  and 
claim  bond  to  try  the  right  of  prop- 
erty. George  v.  Dyer,  1  White  &  W. 
Civ.  Cas.  Ct.  App.  §  781. 

It  is  error  to  grant  a  perpetual  in- 
junction restraining  a  sale  of  chattels 
under  execution  in  a  suit  by  the  mort- 
gagee, where  the  only  question  in- 
volved is  that  of  title  to  the  property 
or  its  value,  as  the  mortgagee  has  the 
adequate  remedy  at  law  of  a  trial  of 
the  right  of  property  under  2  Sayles' 
Civ.  St.  art.  5286.  Williams  v.  Farm- 
ers' Nat.  Bank,  56  S.  W.  261,  22  Tex. 
Civ.  App.  581,  distinguishing  Sumner 
V.  Crawford,  91  Tex.  129,  41  S.  W.  994, 
affirming   41    S.    W.    825. 

Where  an  execution  against  one 
person  has  been  levied  upon  property 
of  another,  the  party  thus  aggrieved 
has  a  remedy  by  injunction,  or  by  com- 
mon-law action,  and  is  not  restricted 
to  his  statutory  "trial  of  the  right  of 
property"  alone.  Hardy  %k  Broaddus, 
35  Tex.  668. 

A  mortgagee  and  claimant  became 
sureties  on  an  attachment  bond  in  an 


action  against  the  mortgagor,  and,  on 
execution  being  subsequently  issued 
in  the  action,  sought  to  intervene;  the 
claimant  asserting  that  he  was  owner 
of  one-half  the  property,  and  the 
mortgagee  asserting  the  mortgage.. In- 
tervention was  refused,  the  replevin 
bond  declared  forfeited,  and  execution 
issued  thereon  against  the  claimant  and 
mortgagee.  Held,  that  an  injunction 
restraining  the  execution  was  properly 
dissolved,  since  the  claimant  had 
ample  remedy  by  resorting  to  the  trial 
of  prQperty  under  the  statute,  and 
there  was  no  averment  in  the  petition 
that  the  debtor  was  insolvent,  or  that 
he  had  no  other  property  subject  to 
execution.  Bayless  v.  Alston,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  §  1031. 

"It  is  contended  that  under  the  au- 
thority of  Ferguson  v.  Herring,  49 
Tex.  126,  the  trustee  had  an  adequate 
remedy  under  the  statute  providing  a 
proceeding  for  the  trial  of  the  right  of 
property,  nnd  that  therefore  he  was 
not  entitled  to  an  injunction.  We  do 
not  think  this  position  can  be  sus- 
tained." Sumner  v.  Crawford,  91  Tex. 
129,  131,  41  S.  W.  994,  affirming  41  S. 
W.  825. 

Such  injunction  could  not  be  de- 
nied on  the  ground  that  the  trustee 
had  a  remedy  at  law,  by  trial  of  right 
of  property  under  the  statute — such 
remedy  being,  for  reasons  given,  in- 
adequate; nor  would  the  trustee  have, 
in  an  action  for  damages  against  the 
sheriff,  a.  remedy  adequate,  i.  e.,  as 
practical  and  efficient  as  the  remedy 
in  equity,  for  the  damage  by  deprecia- 
tion of  the  remainder  of  the  stock. 
Sumner  v.  Crawford,  91  Tex.  129.  41 
S.   W.  994,   affirming  41   S.   W.   825. 

It  was  error  to  grant  and  perpetuate 
the  injunction,  because  the  bank  had 
an  adequate  remedy  at  law,  to  wit,  the 
statutory  remedy  of  trial  of  the  right 
of  property.  Rev.  Stat.,  arts.  5286,  et 
seq.;  Geers  r.  Scott  (Civ.  App.),  33  S. 
W.  587,  affirmed  in  93  Tex.  707,  no 
op.:  Alexander  v.  Banner  Bros.,  10 
Tex.   Civ.  App.   Ill,  30  S.  W.   563,  af- 
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firmed  in  93  Tex.  654,  no  op.  We  dis- 
tinguished clearly  this  case  from  the 
case  of  Sumner  v.  Crawford,  91  Tex. 
129,  41  S.  W.  994,  affirming  41  S.  W. 
S25.  The  facts  of  that  case  show  that 
the  statutory  remedy  would  not  have 
been  adequate,  but  in  this  case  it  was 
purely  a  question  of  title  to  the  cattle 
(1  their  market  value  if  carried  away, 
and  the  statutory  remedy  would  have 
heen  complete  and  adequate.  Wil- 
liams V.  farmers'  Nat.  Bank,  22  Tex. 
Civ.  App.  .'iSl,   582.  56  S.   W.   261. 

e.  Motion  for  New  Trial. 

See  post,  *Tursuit  of  Other  Remedy," 
XII.  G.  4,  b.     And  see  the  title  NEW 
TRIALS. 
I  Appeal 

When  an  error  occurs  in  the  pro- 
ceedings leading  to  a  judgment,  or  in 
the  judgment  itself,  the  error  can  only 
be  corrected  by  proceedings  in  the 
case  by  appeal,  etc.  But  if  the  matter 
complained  of  grew  out  of  unlawful 
proceedings  subsequent  and  with  re- 
gard to  the  process  issuing  out  of  the 
judgment,  the  remedy  is  by  injunc- 
tion. Wills  Point  Bank  v.  Bates,  76 
Tex.  329.  13   S.   W.    309. 

An  injunction  is  a  proper  remedy  to 
restrain  a  sale  under  execution  issued 
against  the  securities  on  a  claim  bond 
which  had  been  quashed  against  the 
consent  of  their  principal,  without  trial 
of  the  right  of  property,  and  the 
obligors  were  not  bound  to  seek  re- 
lief by  appeal  or  certiorari.  Alsup  v. 
Allen,  43  Tex.  598. 

Where,  in  a  statutory  proceeding  to 
try  rights  of  property,  a  claimant's 
bond  is  filed,  the  court  has  jurisdiction 
over  the  person  of  a  surety  on  such 
hpnd;  and,  where  a  judgment  is  en- 
tered against  him  by  stipulation  be- 
tween the  principal  parties,  he  can  not, 
by  a  separate  suit,  enjoin  the  enforce- 
ment of  such  judgment,  but  his  remedy 
is  by  appeal.  Johnson  v.  Blum,  42  S. 
W.  791.  17  Tex.  Civ.  App.  260. 
€•  Certiorari. 

An  injunction  will  not  be  issued  to 
7  Tex— 19 


restrain  proceedings  on  a  judgment 
where  the  party  has  a  remedy  by  cer- 
tiorari. Jordan  v,  Corley,  42  Tex. 
284;  Givens  v.  Delprat,  28  Tex.  Civ. 
App.  363,  67  S.  W.  424. 

An  injunction  to  restrain  the  exe- 
cution of  a  justice  of  the  peace  will 
not  be  granted  for  error  in  the  de- 
cision, where  the  party,  through  neg- 
ligence, has  failed  to  prosecute  a  cer- 
tiorari.    Fitzhugh  v.  Orton,  12  Tex.  4. 

The  refusal  of  a  justice  of  the  peace 
to  approve  a  proper  appeal  bond  ten- 
dered by  the  defendant  in  a  case  tried 
before  him  does  not  afford  ground  for 
an  injunction  to  restrain  the  enforce- 
ment of  his  judgment  in  such  case, 
where  no  further  effort  was  made  to 
effect  an  appeal  by  application  for 
certiorari  or  for  process  to  compel, 
the  approval  of  the  appeal  bond. 
Houston,  etc.,  R.  Co.  v.  Ellisor,  14 
Tex.  Civ.  App.  706,  37  S.  W.  972. 

h.    Supersedeas. 

Injunction  will  not  lie  to  restrain  a 
sheriff  from  levying  an  execution;  the 
remedy  is  by  supersedeas.  Forbes, 
etc.,  Co.  V.  Hill,  Dallam  486,  487. 

i.    Legal  Defenses. 

Equity  will  not  relieve,  by  enjoin- 
ing the  enforcement  of  a  judgment, 
against  which  the  defendant  had  a 
valid  legal  defense,  as  that  the  con- 
tract sued  on  was  usurious,  if  the  party 
seeking  the  relief,  without  excuse  for 
his  neglect,  failed  to  make  his  de- 
fense to  the  action  wherein  the  judg- 
ment was  rendered.  Crawford  v. 
Wingfield,  25  Tex.  414;  Menifee  v. 
Myers,  33  Tex.  690;  Freeman  v.  Mil- 
ler, 53  Tex,  372;  Anderson  v,  Oldham, 
82   Tex.   228,    18   S.   W.   557. 

A  petition  for  a  writ  of  injunction 
to  restrain  the  issuing  of  execution  on 
a  judgment  on  a  promissory  note 
which  fails  to  show  that  petitioner  was 
deprived  of  the  opportunity  of  making 
his  defense,  or  that  his  defense  was 
of  such  a  nature  as  to  be  inadmissible 
in  courts  of  common  law  or  any  mat- 
ter justifying  the  court  of  chancery  in 
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interfering,  must  be  denied.  Ballard 
V.   Rogers,  Dallam  Dig.  460. 

To  enjoin  a  money  judgment,  the  pe- 
titioner alleged  that  he  had  a  good  de- 
fense against  a  large  part  of  his 
creditor's  demand,  but  had  not  set  it 
up  in  the  original  suit,  because,  dur- 
ing its  pendency,  he  believed  his 
creditor  would  give  him  the  benefit  of 
it  after  judgment;  but  that,  since  the 
judgment,  the  creditor  refused  so  to 
do.  Held,  that  the  petition  showed 
no  equity.  Coleman  v.  Goyne,  37  Tex. 
552. 

The  surety  on  a  bond  executed  in 
the  course  o^  judicial  proceedings,  and 
on  which  a  judgment  of  forfeiture  has 
been  rendered,  can  not  enjoin  an  ex- 
ecution issued  under  the  judgment  of 
forfeiture  for  causes  which  he  might 
with  due  diligence  have  known  and 
pleaded  to  the  suit  in  which  the  judg- 
ment was  obtained,  and  which  his  neg- 
ligence prevented  him  from  present- 
ing at  the  proper  time.  Clegg  v.  Dar- 
ragh,  63  Tex.  357. 

The  surety  on  a  claim  bond,  after 
judgment  of  forfeiture,  sought  to  en- 
join the  execution  on  the  ground  that 
the  principal  (which  was  a  corpora- 
tion) never  executed  the  bond,  but  that 
its  name  was  signed  thereto  without 
authority.  The  surety  made  no  effort 
for  eight  months  to  ascertain  whether 
the  attorney  who  assumed  to  repre- 
sent the  principal  had  authority;  his 
cosurety  was  dead,  the  residence  of 
the  corporation  was  in  a  distant  state, 
and  the  surety  took  no  steps  to  de- 
fend against  proceedings  on  the  bond. 
Held,  that  he  was  not  entitled  to  in- 
junction. Clegg  V.  Darragh,  63  Tex. 
357. 

When  a  defendant,  through  acci- 
dent or  mistake,  and  without  default 
in  the  proper  degree  of  watchfulness 
and  care  required  of  careful  men  in 
their  own  cases  of  equal  importance, 
fails  to  present  his  defense  fully  the 
court  will,  in  its  discretion,  grant  re- 
lief by  injunction  to  stay  proceedings 
under    the    judgment,    and    re-examine 


the  case.     Taylor,  etc.,  Co.  v.  Fore,  42 
Tex.  256. 

Judgment  in  Violation  of  Agree- 
ment.— A  writ  of  injunction  should  be 
granted  to  restrain  execution  on  a 
judgment,  where  the  petitioner  shows 
he  had  a  good  defense  which  he  could 
not  make  because  the  court  rendered 
judgment  by  default  in  his  absence, 
in  violation  of  an  agreement.  Gulf, 
etc.,  R.  Co.  V.  King,  80  Tex.  681,  683, 
16    S.    W.    041. 

8.    As  Determined  by  Injury  to  Plain- 
tiff. 

a.  In  General. 

To  entitle  a  person  not  a  party  to 
an  execution  to  enjoin  a  sale  of  land 
thereunder,  he  must  show  that  his 
right  will  be  injuriously  affected  or 
that  some  irreparable  injury  will  fol- 
low if  the  sale  be  made.  Mann  v.  Wal- 
lis,  75  Tex.  611,  613,  12  S.  W.  1123. 

The  petition  alleged  that  complain- 
ants had  bought  the  land  while  it  was 
the  homestead  of  the  defendant  against 
whom  the  judgment  lien  was  about  to 
be  enforced;  that  it  was  bought  for  the 
purpose  of  sale;  that  if  sold  under  the 
execution  its  market  value  would  be 
injured,  and  that  the  parties  seeking 
to  enforce  the  sale  are  insolvent.  Held, 
the  allegations  contained  sufficient 
ground  for  injunction.  Van  Ratcliff  f. 
Call,  72  Tex.  491.  10  S.  W.  578. 

b.  Cloud  on  Title. 

A  sale  of  land  under  judicial  process 
which  will  confer  no  title,  and  the  ef- 
fect of  which  will  be  to  cloud  the  title 
of  others,  should  be  enjoined.  Carlin 
r,  Hudson,  12  Tex.  202;  Tucker  r. 
Brackett,  28  Tex.  336;  Moke  &  Bro.  v. 
Brackett,  28  Tex.  443:  Robinson  v. 
Sanders,  33  Tex.  774;  Mayes  v.  Wood- 
all,  35  Tex.  687;  Click  v.  Stewart,  36 
Tex.  280;  Whitman  v.  Willis  &  Bro., 
51  Tex.  429;  Purinton  v.  Davis,  66 
Tex.  455,  1  S.  W.  270;  Mann  v.  Wallis, 
etc.,  Co.,  75  Tex.  611,  12  S.  W.  1123; 
Cook  V,  Texas,  etc.,  R.  Co.,  3  Tex. 
Civ.    App.    145,    22    S.    W.    58;    Texas, 
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Land,  etc.,  Co.  v.  Worsham,  5  Tex. 
Civ.  ,App.  245,  249,  23  S.  W.  938;  Alex- 
ander V.  Banner  Bros.,  10  Tex.  Civ. 
App.  Ill,  113,  30  S.  W.  563,  affirmed 
in  93  Tex.  654,  no  op.;  Paddock  v. 
Jackson,  16  Tex.  Civ.  App.  655,  41  S. 
W.  700,  affirmed  in  93  Tex.  648,  no  op. 
"But  no  generally  accepted  test,  ap- 
plicable to  all  cases,  as  to  what  will 
constitute  such  a  cloud  upon  title  as 
to  authorize  the  interference  for  its 
prevention  I>y  a  court  of  equity  has 
ever  been  established,  at  least  in  this 
state.  Elsewhere  the  test  seems  to  be, 
where  a  sale,  if.  made,  would  create 
a  title  under  which  the  purchaser 
could  in  ejectment  recover  against  the 
true  owner,  unless  the  latter  placed  his 
own  title  in  evidence,  or  by  some  other 
means  established  the  invalidity  of  the 
purchaser's  title,  then  such  is  a  cloud 
on  the  title  of  the  true  owner."  Texas 
Land,  etc.,  Co.  v.  Worsham,  5  Tex.  Civ. 
App.  245,  248,  23   S.   W.   938. 

"If  the  title  to  be  created  by  a 
sale  is  such  that  its  invalidity  can  be 
determined  from  inspection,  or  that  the 
true  owner  need  ofiFer  no  evidence  to 
protect  himself  from  it,  then  it  is  not 
a  cloud  on  his  title,  and  the  sale  will 
not  be  enjoined."  Texas  Land,  etc., 
Co.  V.  Worsham,  5  Tex.  Civ.  App. 
245.  249,  23    S.   W.   938. 

Where  Invalidity  of  Title  Shown  by 
ParoL— Where  a  judgment  was  ren- 
dered foreclosing  a  vendor's  lien  on 
land,  which  the  plaintiff  therein  as- 
signed, and  afterwards  released  the 
lien  of  record,  and  the  assignee 
(though  paid  the  amount  he  paid  for 
the  judgment)  had  execution  issued, 
and  the  land  advertised  for  sale,  held, 
the  judgment  and  execution  being 
valid  on  their  face,  such  as  would  re- 
quire parol  evidence  to  show  their  in- 
validity, the  sale  thereunder  would 
cast  such  a  cloud  upon  the  title  of  the 
true  owner  of  the  land  as  a  court  of 
equity  should  interfere  to  prevent.  In- 
junction perpetuated  and  judgment 
canceled.  Texas  Land,  etc.,  Co.  v. 
Worsham,  5  Tex.   Civ.   App.   215,  23   S. 


W.  938,  following  Carlin  v.  Hudson, 
12  Tex.  202. 

Rev.  St.  1895,  art.  2731,  authorizes 
any  creditor  of  the  estate  of  a  ward, 
whose  claim  has  been  approved  by  the 
court,  or  established  by  judgment,  to 
obtain  an  order  from  the  probate  court 
directing  payment  of  the  claim  by  the 
guardian  on  proof  that  there  are  funds 
in  the  hands  of  the  guardian  subject 
thereto,  or,  in  the  absence  thereof,  di- 
recting the  sale  of  the  property  of  the 
estate  to  pay  the  debt.  Article  2732 
provides  that  on  failure  to  obey  the 
order  for  payment  of  the  claim  the 
creditor  may  have  an  execution  against 
the  property  of  the  guardian  for  the 
amount  ordered  to  be  paid,  with  costs. 
Held,  that  an  execution  running  against 
property  of  the  minor,  which  showed 
on  its  face  that  an  order  for  payment 
had  been  obtained  from  the  probate 
court,  was  void  on  its  face,  and  could 
neither  disturb  the  guardian's  posses- 
sion, nor  work  a  cloud  on  his  title,  and 
hence  could  not  be  enjoined,  not  be- 
ing within  article  1989.  authorizing  an 
injunction,  where  it  shall  appear  that 
the  party  applying  for  such  writ  is  en- 
titled to  the  relief  demanded,  and  such 
relief  requires  restraint  of  some  act 
prejudicial  to  the  applicant,  or  where, 
pending  litigation,  it  appears  that  a 
party  was  about  to  do  some  act  in 
violation  of  the  rights  of  the  applicant 
which  would  tend  to  render  judgment 
ineflFectual,  or  where  the  applicant  for 
such  writ  shows  himself  entitled  thereto 
under  the  principles  of  equity.  Thomp- 
son V.  Gooldsby,  48  Tex.  Civ.  App.  23, 
106  S.  W.  036. 

Where  Invalidity  of  Title  Appears 
of  Record. — An  injunction  will  be 
granted  to  prevent  a  cloud  on  title  by 
sale  of  the  property  under  an  exec:- 
tion  only  where  the  invalidity  or  il- 
legality of  the  title  alleged  to  be  a 
cloud  can  only  be  shown  by  evidence 
dehors  record  therein,  and  will  not  be 
granted  where  such  illegality  or  in- 
validity appears  on  the  face  of  the 
record.      Rogers    v.    Nichols,    20    Tex. 
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719;  Gardner  v.  Douglass,  64  Te»  76; 
Van  Ratcliff  v.  Call,  72  Tex.  491,  10  S. 
W.  578;  Mann  v.  Wallis,  etc..  Co.,  75 
Tex.  611,  614,  12  S.  W.  1123;  Ivory  v. 
Kempner,  2  Tex.  Civ.  App.  474,  477,  21 
S.  W.  1006;  Huggins  v.  White,  7  Tex. 
Civ.  App.  563,  568,  27  S.  W.  1066,  af- 
firmed in  93  Tex.  664,  no  op.;  Ryburn 
V.  Getzendaner,  1  Posey  349,  354. 

An  injunction  will  be  granted  to  re- 
strain an  execution  sale  at  the  suit  of 
a  prior  mortgagee,  whose  mortgage 
was  wrongfully  marked  "Satisfied"  by 
a  person  without  authority  from  him, 
and  who  took  a  subsequent  mortgage 
on  the  faith  of  a  contract  with  the 
mortgagors  that  the  prior  mortgage 
should  remain  in  force  until  the  entire 
debt  was  satisfied,  since  the  rights  of 
the  mortgagee  are  not  evidenced  in 
whole  by  title  of  record,  and  the  exe- 
cution sale  would  place  a  cloud  on  his 
title.  Ivory  v.  Kempner,  2  Tex.  Civ. 
App.  474,  21   S.  W.  1006. 

In  sales  of  homestead  the  title  to 
the  property  at  the  time  of  the  levy 
being  in  the  name  of  the  husband,  a 
sale  of  it  under  execution  against  him 
would  apparently  vest  title  in  the  pur- 
chaser at  execution  sale,  and  it  would 
require  extrinsic  evidence  under  such 
sale,  which  is  the  true  principle  upon 
which  the  equitable  jurisdiction  of 
courts  of  chancery  rests,  to  prevent  a 
cloud  from  being  cast  upon  title  to 
real  property.  And  it  is  confined  to 
instances  where  the  proceeding  com- 
plained of  appears  to  be  valid  on  its 
face,  but  is  in  fact  void  or  invalid  for 
some  reason  or  another  which  can 
only  be  shown  by  extrinsic  evidence. 
Texas  Land,  etc.,  Co.  v.  Worsham,  5 
Tex.  Civ.  App.  245,  249,  23  S.  W.  938. 

"In  Gardner  v,  Douglass,  64  Tex. 
76,  sale  under  execution  was  enjoined 
at  the  prayer  of  husband  and  wife  on 
the  ground  that  the  property  sought 
to  be  sold  was  the  homestead  of  the 
family  whose  head  was  defendant  in 
execution,  and  on  the  further  ground 
that  the  property  was  in  part  the  sep- 
arate  property  of   the   wife  by  reason 


of  the  fact  that  in  part  it  was  paid 
for  with  her  separate  funds.  The 
property  had  not  been  actually  used 
for  home  prior  to  time  an  abstract  of 
the  judgment  imder  which  the  execu- 
tion issued  was  recorded.  The  de- 
cision in  that  case  is  In  line  with  all 
the  decisions  which  hold  that  injunc- 
tion will  issue  to  prevent  cloud  upon 
title,  when  the  evidence  on  which  the 
right  depends  is  not  of  record  or  shown 
in  the  papers  through  which  the  right 
depends."  Mann  v.  Wallis,  etc.,  Co., 
75  Tex.  611,  614,  12  S.  W.  1123. 

4.    As  Determined  by  Nature  of  Exe- 
cution. 

a.  Void  Execution. 

'The  execution,  having  issued  with- 
out authority  of  law,  was  void,  and 
was,  therefore,  very  properly  enjoined." 
Trammell  v.  Watson,  25  Tex.  Supp. 
210,   216. 

Where,  in  rendering  a  judgment  of 
afifirmance,  the  clerk  had  omitted  the 
name  of  one  of  the  sureties,  an  execu- 
tion was  not  warranted  by  the  judg- 
ment of  the  supreme  court,  nor  by  the 
statutory  effect  of  the  appeal  bond; 
and  the  execution  against  such  surety 
was  void,  and  it  was  properly  per- 
petually en^.oined.  Trammell  v.  Wat- 
son, 25  Tex.  Supp.  210. 

Where  Judgment  Valid. — In  an  ac- 
tion to  enjoin  an  execution  invalid  on 
its  face,  it  is  no  defense  that  the  judg- 
ment was  valid  and  that  therefore  new 
execution  might  be  issued.  Capps  v. 
Leachman  (Civ.  App.),  35  S.  W.  397, 
reversed  in  89  Tex.  690. 

Where  Invalidity  Appears  on  Face 
of  Execution. — See  ante,  "Cloud  on 
Title,"  XII,  D,  3,  b. 

An  injunction  will  not  issue  to  re- 
strain an  execution  sale  upon  an  exe- 
cution void  upon  its  face.  Harrison  v. 
Crumb,  1  White  &  W.  Civ.  Cas.  Ct. 
App.   §   991. 

b.  Voidable  Execution. 

Levy  of  :in  execution  will  not  be  en- 
joined on  the  ground  that  it  misde- 
scribes  and  does  not  follow   the  judg- 
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ment,  and  does  not  contain  an  itemized 
bill  of  costs,  these  being  irregularities 
only.  Dunson  v.  Spradley  (Civ. 
App.),  40  S.   W.  327. 

c  Excessive  Execution. 

Where  an  execution  against  sure- 
ties on  a  replevin  bond  is  for  a  greater 
amount  than  their  bond,  the  execution 
is  liable  to  be  enjoined  for  the  excess. 
Miles  V.  Davis,  36  Tex.  690. 

5.  As  Determined    by    Existence    of 
Judgment 
See  ante,  "Necessity  for  Judgment," 

IX,  I.  1. 

There  is  no  error  in  enjoining  an 
execution  %vhere  there  is  no  judgment 
to  support  it.  Trammell  v.  Watson, 
25  Tex.  Supp.  210,  216. 

(•  As  Determined  by  Nature  of  Judg- 
ment 
a.  Valid  Judgment. 

Under  Sayles'  Civ.  St  art.  2880,  pro- 
viding that  injunction  will  be  gn'anted 
to  stay  proceedings  on  execution  in 
certain  cases,  it  is  sufficient  that  the 
N*alidity  of  the  execution  is  attacked, 
and  not  the  judgment;  hence  the  fact 
that,  the  judgment  being  valid,  a  new 
execution  might  be  issued,  does  not 
take  the  application  for  injunction  out 
of  the  provisions  of  the  statute.  Capps 
r.  Leachman  (Civ.  App.),  35  S.  W.  397, 
reversed  89  Tex.  690. 

b.  Void  Judgment. 

See  ante,  "Void  Judgment,"  IX,  I, 
3.k. 

Where  a  judgment  is  void,  the  de- 
fendant has  the  right  to  enjoin  the 
plaintiffs  from  enforcing  an  execution 
thereon.  Witt  v.  Kaufman,  25  Tex. 
Snpp.  384;  Edrington  v,  Allsbrooks,  21 
Tex.  186;  Willis  v,  Gordon,  22  Tex. 
241. 

Por  Want  of  Summons. — In  an  ac- 
tion to  enjoin  the  execution  of  a  judg- 
nicnt,  the  plaintiff,  though  not  served 
^th  summons,  must  show  that  he  had 
a  defense  or  other  equity,  or  such  re- 
lief will  be  denied.  Foust  v,  Warren 
(Civ.  App.),  72  S.  W.  404. 


For  Want  of  Jurisdiction.— An  in- 
junction is  the  proper  remedy  of 
creditors  to  restrain  a  sale  of  their 
debtor's  property  under  a  judgment  in 
favor  of  another  creditor,  void  for  want 
of  jurisdiction  of  court  granting  it. 
Orr  V.  Moore,  1  App.  Civ.  Cases,  § 
587. 

c.  Voidable  Judgment 

See  ante,  "Erroneous  Judgment," 
IX,  I,  3,  1. 

d.  Donnant  Judgment. 

Injunction  is  the  proper  remedy  to 
restrain  the  enforcement  of  an  exe- 
cution on  a  dormant  judgment.  Gabel 
V.  McMahan,  1  White  &  W.  Civ.  Cas. 
Ct.  App.  §  717;  Watson  v.  Newsham, 
17  Tex.  437;  North  v.  Swing,  24  Tex. 
193;  Jordan  v.  Corley,  42  Tex.  284; 
Seymour  v.  Hill,  67  Tex.  285,  3  S.  W. 
313;  Corder  v.  Steiner  (Civ.  App.),  54 
S.   W.  277. 

The  collection,  by  execution,  of  a 
judgment  rendered  eight  years  previ- 
ously, may  be  enjoined  on  the  ground 
of  dormancy.  Buie  v.  Crouch,  37 
Tex.  53. 

Whether  a  claimant  or  property  levied 
on  as  that  of  another  can  enjoin  the 
sale,  upon  the  ground  that  the  execu- 
tion was  not  issued  within  the  12 
months,  qurere.  Clegg  v.  Varnell,  18 
Tex.  294. 

e.  Lost  Judgment. 

An  execution  on  a  judgment,  where 
the  records  have  been  destroyed  by 
fire,  may  be  enjoined.  Cyrus  r.  Hicks, 
20  Tex.  483,  487. 

f.  Satisfied  Judgment. 
(1)    In  General. 

See  post,  "Satisfaction  of  Judg- 
ment," XII,  G,  4,  g. 

One  who  has  sold  land  with  cove- 
nants of  warranty  is  entitled  to  an  in- 
junction to  restrain  a  sale  thereof  on 
execution  under  a  judgment  which  has 
been  paid,  when  such  sale  would  cre- 
ate a  cloud  on  his  vendee's  title.  Hug- 
gins  V.  White,  7  Tex.  Civ.  App.  563,  27 
S.   W.   1066. 
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A  petition  for  injunction  alleged 
that  defendant  paid  off  a  judgment 
against  plaintiff,  agreeing  to  take  in 
payment  therefor  certain  land,  that 
under  this  agreement  defendant  was 
put  in  possession,  but  claiming  to  be 
the  owner  of  the  judgment  had  sued 
out  execution  and  levied  it  on  plain- 
tiff's lands.  Held,  that  the  petition 
showed  good  grounds  for  a  writ  en- 
joining the  sale.  Love  v.  Powell,  67 
Tex.   15,   2   S.   W.   456. 

As  to  presumption  of  satisfaction  of 
judgment,  see  ante,  "Satisfied  Judg- 
ment/* IX,  I,  3,  i;  post,  "Satisfaction 
and  Discharge,"  XX. 

(2)  By  Prior  Levy. 

An  injunction  to  restrain  a  second 
levy  of  an  execution  will  not  be  granted, 
unless  it  is  shown  that  the  goods 
seized  under  the  first  levy  are  sufficient 
to  satisfy  the  judgment.  Garrity  v. 
Thompson,  67  Tex.  1,  2  S.  W.  750. 

(3)  By  Delivery  of  Property. 

A  petition  by  the  surety  of  a  judg- 
ment debtor  to  enjoin  the  enforcement, 
as  against  the  surety,  of  a  judgment 
which  foreclosed  a  lien  on  the  judg- 
ment debtor's  personalty,  states  a 
cause  of  action  where  it  alleges  that 
the  property  was  delivered  to  an  agent 
of  the  judgment  creditor  to  be  sold 
so  that  the  proceeds  might  be  applied 
to  the  payment  of  the  judgment;  that 
the  property  was  of  sufficient  value  to 
more  than  satisfy  the  judgment;  and 
that  the  judgment  creditor  converted 
the  property,  and  failed  to  apply  the 
proceeds  to  the  payment  of  the  judg- 
ment. Harrison  Mach.  Works  v. 
Templeton,  82  Tex.  443,  18  S.  W.  601. 

The  facts  that  a  judgment  debtor 
has  placed  claims  in  the  hands  of  the 
judgment  creditor's  attorney  for  col- 
lection, with  directions  to  apply  the 
proceeds  in  satisfaction  of  the  judg- 
ment, and  that  the  attorney  has  col- 
lected and  has  in  his  hands  a  sufficient 
amount  to  satisfy  the  judgment,  will 
not    authoriise    issuance    of    an    injunc- 


tion to  stay  execution  on  the  judgment. 
Williams  v.  Bradbury,  9  Tex.  487. 

Promise  to  Deliver. — ^The  attorney 
of  a  claimant  of  property  levied  on 
under  execution  told  the  sheriff  on  the 
street  that  the  claimant  wanted  to  de- 
liver up  the  property.  It  consisted  of 
a  stock  of  goods,  and  was  then  in  the 
possession  of  the  grantee  of  the 
claimant  and  debtor.  The  sheriff 
merely  expressed  his  willingness  to  re- 
ceive the  property.  Held,  in  a  suit  to 
enjoin  further  proceedings  to  collect 
the  judgment,  that  there  was  no  rede- 
livery of  the  property.  Garrity  v. 
Thompson,  67  Tex.  1,  2  S.  W.  750. 

(4)  By  Discharge  in  Bankruptcy. 

See  the  title  BANKRUPTCY  AND 
INSOLVENCY,  vol.  2,  p.  647. 

7.    As   Determined  by   Time   of   Issu- 
ance. 

a.  After  Twelve  Months. 

See  ante,  "After  Twelve  Months," 
IX,   M,  4. 

b.  After  Death  of  Party. 

An  execution  issued  after  the  death 
of  the  judgment  creditor  will  be  en- 
joined. Dailey  v,  Wynn,  33  Tex.  614. 
621. 

A  preliminary  injunction  against  an 
execution  was  obtained  on  the  ground 
that  the  petitioner  was  only  a  surety  for 
a  codefendant,  who,  when  the  judgment 
was  recovered,  had  ample  property, 
and  that  plaintiff  by  his  negligence  had 
suffered  such  principal  to  become  in- 
solvent, etc.  These  equities  being  de- 
nied under  oath  by  the  attorney  of 
plaintiff  in  the  execution,  the  petitioner 
amended,  alleging  that  he  had  just 
learned  that  plaintiff  in  execution  was 
dead  when  execution  issued  in  his 
name,  and  this  was  neither  denied  nor 
admitted  by  the  other  side.  Held,  in 
view  of  the  uncontroverted  allegation 
that  the  plaintiff  in  execution  was 
dead,  it  was  error  to  dissolve  the  in- 
junction. Dailey  v.  Wynn,  33  Tex. 
614. 
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8.  As  Detc;nnined  by  Ownership  of 
Property. 

In  a  suit  to  restrain  a  sheriff  from 
further  executing  an  execution,  an  al- 
legation that  he  had  levied  the  execu- 
tion on  divers  tracts  of  land  belonging 
to  other  persons  than  plaintiff  does 
not  entitle  plaintiff  to  relief.  Davis  v. 
Beall,  50  S.  W.  1086,  21  Tex.  Civ.  App. 
1S3. 

An  injunction  to  restrain  the  sale  of 
property  levied  on  under  an  execution 
should  not  be  granted  upon  the  ground 
that  a  portion  of  the  property  did  not 
helong  to  rhe  defendant  in  execution, 
but  to  a  deceased  defendant.  Corder 
r.  Steiner  (Civ.    App.),   54    S.   W.   277. 

An  execution  sale  of  land  will  not  be 
enjoined  at  the  instance  of  one  not  a 
party  to  the  execution  on  the  sole 
ground  that  such  party  owns  the  prop- 
erty. Mann  v.  Wallis,  etc.,  Co.,  75 
Tex.  611,  12  S.   W.   1123. 

Of  Husbaad  and  Wife.— The  levy  of 
an  execution  against  the  husband  upon 
lands  not  occupied  as  the  homestead, 
the  title  to  which  stands  in  the  name 
of  the  wife  by  a  deed  which  does  not 
recite  that  it  is  her  separate  prop- 
erty, creates  a  cloud  on  her  title 
thereto,  because  of  the  presumption 
that  the  land  is  community  property. 
Xowlin  V.  Frichott,  11  Tex.  Civ.  App. 
^^2.  32  S.  W.   831. 

Of  Partnership. — Where  the  prop- 
eny  of  a  partnership  is  levied  on  under 
3n  execution  against  an  individual,  the 
proper  remedy  is  by  injunction.  Brown 
&  Co.  V.  Young.  2  Posey  335,  337. 

Of  Purchaser.— The  mere  fact  that 
'>ne  had  acquired  title  from  the  judg- 
nienl  debtor  before  any  lien  had  at- 
tached by  virtue  of  the  judgment  will 
not  entitle  him  to  enjoin  the  execu- 
^on  sale.  He  must  show  that  sale 
^^'ll  defeat  his  title  or  embarrass  him  in 
prosecuting  his  legal  remedies  for  in- 
J°0'  to  the  possession.  Whitman  v. 
^Villis,  51  Tex.    421,   429. 

A  bill  to  enjoin  a  judgment  creditor 
^j  a  grantor  from  selling,  under  execu- 
^'on,  realty  held   by   plaintiff   under   a 


conveyance  made  and  recorded  before 
the  levy  of  the  writ  of  execution,  which 
alleges  that  unless  the  execution  sale 
is  prevented  a  cloud  on  the  title  will 
result,  does  *  not  present  a  case  for 
equitable  relief.  Chamberlain  v.  Baker, 
67  S.  W.  532,  28  Tex.  Civ.  App.  499. 

A  bill  to  enjoin  a  judgment  creditor 
of  a  grantor  from  selling,  under  exe- 
cution, realtv  conveyed  to  plaintiff,  al- 
leged that  the  conveyance  was  made 
and  recorded  before  the  levy  of  the 
Nvrit  of  execution,  and  that  if  the  sale 
was  not  prevented  a  cloud  on  the  title 
would  result.  The  answer  averred  that 
the  deed  was  made  in  fraud  of  the 
grantor's  creditors.  The  reply  denied 
the  fraud,  and  alleged  that  the  grantor 
was  insolvent,  that  the  property  con- 
veyed was  worth  about  $25,000,  that  he 
paid  $800,  and  assumed  to  pay  a  mort- 
gage on  the  premises  of  about  $20,000. 
Held,  that  the  trial  court  was 
warranted,  on  the  pleadings,  in  finding 
that  the  deed  was  void  as  against  the 
grantor's  creditors.  Chamberlain  v. 
Baker,  67  S.  W.  532,  28  Tex.  Civ.  App. 
499. 

A  bill  to  enjoin  a  judgment  creditor 
of  a  grantor  from  selling,  under  execu- 
tion, realty  conveyed  to  plaintiff  be- 
fore the  judgment  was  rendered,  is 
good  as  against  a  general  demurrer, 
where  it  alleges  that  the  realty  is  held 
by  plaintiff  for  purposes  of  sale,  that 
sales  have  been  hindered  by  the  levy, 
and  that  the  execution  sale  will  cause 
irreparable  injury  by  casting  a  cloud 
on  the  title,  which  will  deter  persons 
from  buying,  and  require  to  remove  it 
by  expensive  litigation,  which  will  de- 
preciate the  market  value  of  the  lots. 
Paddock  v.  Jackson,  41  S.  W.  700,  16 
Tex.   Civ.  App.  655. 

Same — Under  Trust  Deed. — ^A  sale 
under  a  power  given  by  a  trust  deed 
defeats  the  l:en  of  a  judgment  rendered 
after  the  record  of  the  trust  deed, 
hence  an  injunction  to  restrain  a  sale 
under  the  judgment  willl  not  lie.  Ken- 
nard  v.  Mabry,  78  Tex.  151,  158,  14  S. 
W.  272. 
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9.  As    Determined    by    Liability    of 
Property   to  Execution. 

An  injunction  lies  to  restrain  the 
sale  under  execution  of  exempt  prop- 
erty. Alexander  v.  Holt,  59  Tex.  205; 
Stein  V,  Frieberg,  etc.,  Co.,  64  Tex. 
271,  272;  Withee  v.  Brown,  1  App.  Civ. 
Cases,  §  544. 

An  injunction  properly  issued  to 
prohibit  the  sale  under  execution  of  a 
carriage,  it  being  shown  that  it  was 
the  only  vehicle  owned  by  defendant  in 
execution.  Nichols  v.  Claiborne,  39 
Tex.   363. 

Where  a  petition  to  enjoin  sale  set 
forth  the  arJcles  of  property  levied  on 
under  execution  and  averred  that  they 
were  exempt  under  the  constitution 
and  laws,  the  court  erred  in  dissolv- 
ing the  injunction  for  want  of  equity 
in  the  bill  but  it  should  have  heard  the 
evidence.  Withee  v.  Brown,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  §  544. 

10.  As     Determined     by    Manner     of 
Levy. 

Where,  in  a  suit  to  restrain  a  levy 
on  certain  property,  plaintiffs*  petition 
alleged  that  they  were  entitled  to  point 
out  property  to  be  levied  on  by  the 
sheriff,  but  the  petition  failed  to  specify 
other  property  on  which  plaintiffs  de- 
sired the  levy  made,  such  portion  of 
the  petition  was  subject  to  exception. 
Stone  V.  Tilley  (Civ.  App.),  95  S.  W. 
718,  reversed  101  S.  W.  201. 

Where  defendant  seeks  to  restrain 
a  sale  under  execution  on  the  ground 
that  the  levy  was  made  in  violation 
of  his  right  to  point  out  property,  he 
must  show  that  he  pointed  out  or  of- 
fered as  a  substitute  property,  liable 
to  execution,  sufficient  to  satisfy  the 
execution,  or,  if  such  other  property 
is  insufficient,  that  he  requested  the 
sheriff  to  levy  on  and  sell  it  before 
selling  the  property  he  desired  to  re- 
serve, and  that  the  sheriff,  in  either 
case,  refuse!.  Kingsland  v,  Harrell, 
1  White  &  W.  Civ.  Cas.  Ct.  App.  § 
739. 

An    application    for    injunction    of    a 


sale  under  execution,  on  the  ground 
that  the  sheriff  had  levied  on  valuable 
improved  city  lots  for  a  comparatively 
insignificant  debt,  when  he  knew  that 
petitioners  had  ample  personal  prop- 
erty and  unimproved  land  in  the 
county  sufficient  to  satisfy  the  execu- 
tion, will  be  denied,  where  the  peti- 
tioners had  not  pointed  out  the  prop- 
erty to  the  sheriff,  and  omitted  even  to 
designate  in  the  petition  what  or  where 
their  other  property  subject  to  execu- 
tion was.  Smith  v.  Frederick,  32  Tex. 
256.. 

Where  a  defendant  in  execution  sued 
out  an  injunction  against  the  sale  of 
property  levied  on,  on  the  ground  that 
he  had  pointed  out  other  property 
which  the  sheriff  had  oppressively  re- 
fused to  levy  on,  but  failed  to  allege 
that  he  had  ?ny  title  to  the  property 
so  pointed  out,  it  was  error  to  per- 
petuate an  injunction  restraining  the 
sale  of  the  property  levied  on.  Forbes 
V.  Hill,  1  Ball  Dig.  486. 

An  injunction  will  not  be  granted 
because  the  petitioner's  statutory  right 
to  point  out  the  property,  subject  to 
levy,  was  denied,  when  it  does  not  ap- 
pear that  the  petitioner  attempted  to 
stop  the  sale  by  the  offer  of  other 
property  or  took  any  steps  to  obtain 
relief  before  applying  to  equity.  Alex- 
ander V.  Banner  Bros.,  10  Tex.  Civ. 
App.  Ill,  113,  30  S.  W.  563,  affirmed  in 
93  Tex.  654,  no  op. 

11.    As    Determined    by     Release     of 
Levy. 

Where,  pending  suit  to  enjoin  an 
injunction,  a  levy  thereunder  is  re- 
leased, and  e>tecution  is  returned  with 
the  release  indorsed  thereon,  the  in- 
junction will  be  denied.  Thompson  v. 
Gooldsby,  48  Tex.  Civ.  App.  23,  106  S. 
W.  936. 

An  agreement  by  a  plaintiff  that  he 
will  release  certain  of  the  defendants 
from  all  liability  on  the  note  sued  on 
and  from  the  judgment  that  may  be 
rendered  against  them,  and  that  no  ex- 
ecution shall  ever  be  levied  upon  their 


Digitized  by 


Google 


Executions 


297 


property,  will  not  aflFord  ground  for 
injunctive  relief  against  the  judgment 
and  execution  thereunder  until  levy  is 
actually  made  upon  the  property  of 
such  defendants.  Crook  v.  Lipscomb, 
;0  S.  W.  993,  30  Tex.  Civ.  App.  567. 

11  As    Determined    by    Manner    of 

Sale. 

See  the  title  SHERIFFS'  SALES. 

11  As  Determined  by  Right'  to  Con- 
tribution   between   Defendants. 

As  between  the  codefendants  in  the 
judgment,  whatever  rights  they  had 
for  contribution  exist  unaffected  by  an 
execution  ♦hereon,  and  the  one  may 
enforce  those  rights  against  the  other's 
estate;  but  he  can  not  make  them  a 
pretense,  nor  do  they  constitute  any 
ground  in  equity,  for  an  injunction 
against  the  plures  execution.  Boyce 
V.  Woods.  37  Tex.  245,  247. 

E.   PREREQUISITES   TO    BRING- 
ING SUIT. 

in  an  application  for  an  injunction, 
after  the  levy  of  an  execution,  to  re- 
strain the  collection  of  a  larger  amount 
than  was  due  on  the  judgment,  it  was 
not  necessary  to  deposit  the  amount 
<^c  in  court  in  order  to  maintain  the 
action.  Hamburger  v.  Kosminsky 
<Ci^'-  App.),  61  S.  W.  958. 

P.  MULTIFARIOUSNESS. 

Where  several  executions  against 
the  husband,  in  favor  of  different 
plaintiffs,  ire  levied  upon  property 
claimed  by  «he  wife,  it  would  seem  a 
suit  by  the  husband  and  wife,  in  be- 
half of  the  wife,  to  enjoin  the  sale  of 
lj«r  property  and  in  behalf  of  the  hus- 
band to  enjoin  the  executions,  or  some 
*^t  them,  absolutely,  for  objections  to 
^^^  judgments,  is  not  bad  for  multi- 
fariousness. Clegg  V.  Varnell,  18  Tex. 
294. 

Defendants  obtained  separate  judg- 
nients  against  C,  and  attached  prop- 
erty thereon.  In  actions  by  defendants 
against  plaintiff,  to  whom  the  property 
had  been  transferred  by  C,  to  try  title 


to  the  property,  all  the  actions  were 
made  to  depend  on  the  result  of  one, 
and  judgments  were  entered  against 
plaintiff  for  the  value  of  the  property 
attached,  which  was,  in  each  instance, 
in  excess  of  the  judgment  against  C. 
Held,  that  defendants  were  properly 
joined  in  one  action  to  restrain  the 
executions  on  the  ground  of  this  ex- 
cess. Wills  Point  Bank  v.  Bates,  76 
Tex.  329,  13  S.  W.  309. 

"The  judgments  against  plaintiffs 
originated  in  the  same  transaction. 
The  questions  with  regard  to  their 
validty  and  interpretation  are  the 
same.  The  executions  were  levied  upon 
the  same  property,  and  the  question 
upon  which  it  is  sought  to  restrain 
them  was  common  to  all  the  cases,  and 
substantially  affect  them  all  alike,  and 
in  addition  to  that  the  litigation  has 
heretofore  been  conducted  as  if  the 
different  proceedings  were  but  one 
cause."  Wills  Point  Bank  v.  Bates,  76 
Tex.  329,  333,  13  S.  W.  309. 

G.    PETITION. 

1.  Nature. 

The  defendant's  application  to  the 
court  in  which  the  judgment  was  ren- 
dered against  him  ta  quash  the  adver- 
tisement for  execution  sale  and  enjoin 
the  sheriff  from  making  the  sale,  is  in 
the  nature  of  a  motion  in  the  suit  and 
the  sheriff  need  not  be  made  a  party. 
Citizens'  Nat.  Bank  v.  Interior  Land, 
etc.,  Co.,  14  Tex.  Civ.  App.  301,  305,  37 
S.   W.  447. 

2.  Verification. 

Where  an  execution  on  a  judgment 
is  sought  to  be  enjoined,  there  is  good 
reason  why  a  petition  should  be  under 
oath,  as  the  defendant  has  rights  which 
should  not  be  disturbed,  unless  on  real 
and  substantial  grounds.  The  reason 
why  an  answer  to  a  petition  for  this 
purpose  should  be  under  oath  is  not 
so  manifest.  Eccles  v.  Daniels,  16  Tex. 
136;  Edrington  v.  Allsbrooks,  21  Tex. 
186. 

But  in  the  case  of  Menifee  v.  Myers, 
33  Tex.  690,  691,  it  was  held  that  a  pe- 
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tition  for  a  writ  of  injunction  to  re- 
strain an  execution  is  within  art.  3929, 
Pas.  Dig.,  which  requires  that  "all  pe- 
titions for  injunctions  and  answers 
thereto  shall  be  verified  by  the  oath  or 
affirmation  of  the  party  filing  the 
same." 

3.  Su£Bciency  of  Allegations. 

Matters  necessary  to  be  stated  in  the 
petition  should  be  made  to  appear 
from  the  facts  alleged  and  not  by  mere 
conclusions  of  the  pleader.  Alexander 
V.  Banner  Bros.,  10  Tex.  Civ.  App.  Ill, 
113,  30  S.  W.  563,  affirmed  in  93  Tex. 
654,  no  op. 

4.  Alleging  Particular  Facts. 

a.  Want  of  Other  Remedy. 

An  execution  will  not  be  enjoined 
where  the  petitioner  does  not  allege 
that  he  is  deprived  of  an  adequate  legal 
remedy.  Ballard  v.  Rogers,  Dallam 
460,  461. 

b.  Pursuit  of  Other  Remedy. 

Where  the  petition  on  its  face  does 
not  show  diligence  on  the  part  of  the 
one  asking  for  an  injunction,  it  is  not 
error  to  refuse  the  relief  sought.  Mor- 
ris V.   Edwards,  62  Tex.  205. 

Although  a  petition  for  an  injunc- 
tion to  stay  execution  discloses  mat- 
ters which  would,  if  proved,  have  es- 
tablished a  good  defense  to  the  orig- 
inal action,  yet  the  petition  is  bad  for 
want  of  equity  if  it  shows  no  reason 
why  such  defense  was  not  interposed, 
nor  why  the  petitioner  had  not  re- 
sorted to  legal  remedies  afforded  him. 
Menifee  v,  Myers,  33  Tex.  690. 

A  petition  to  enjoin  an  execution  for 
"mistake,  accident  or  omission"  must 
show  facts  and  excuse  for  not  moving 
for  a  new  trial  during  term.  Fisk  v. 
Miller,   20   Tex.    572,    578. 

Where  a  petition  in  a  suit  for  an 
injunction  by  i  person  claiming  prop- 
erty levied  on  under  execution  gives  no 
good  reason  why  he  did  not  pursue 
his  legal  remedy  by  affidavit  and  claim 
bond  the  injunction  will  be  dismissed. 
Ferguson  :'.  Herring,  49  Tex.  126. 


Execution  of  a  judgment  should  not 
be  enjoined  on  the  ground  that  the 
judgment  debtor  was  not  served  with 
summons,  where  he  fails  to  allege  or 
prove  that  he  had  a  defense  or  other 
equity.  Foust  v.  Warren  (Civ.  App.), 
72  S.  W.  404. 

c.    Injury  to  Petitioner. 

(1)  In  General 

"The  petition  was  rightly  ad- 
judged insufficient  upon  demurrer  for 
the  reason  that  it  does  not  disclose 
any  injury  as  likely  to  occur  to  the 
plaintiff  by  reason  of  the  proceeding 
sought  to  be  enjoined."  Gothard  v. 
Reiley,  14  Tex.  461. 

(2)  Cloud  on  Title. 

In  an  action  by  the  purchaser  of 
the  homestead  of  a  judgment  debtor, 
to  enjoin  a  sale  under  execution  against 
his  vendor,  issued  after  the  purchase,  if 
plaintiff  bases  his  right  to  relief  on 
the  fact  the  sale  would  be  a  cloud 
on  his  title  because  his  deed  was  not 
recorded  and  that  the  cr#litors  denied 
notice  of  his  purchase  when  the  levy 
was  made,  or  denied  that  the  property 
was  homestead  when  plaintiff  bought 
or  that  he  was  a  bona  fide  purchaser 
for  value,  the  complaint  must,  allege 
such  facts.  Mann  v.  Wallis,  Landes 
&  Co.,  75  Tex.  611,  12  S.  W.  1123. 

A  petition  to  enjoin  an  execution 
sale  of  lands,  alleging  that  the  levy  is 
a  cloud  on  plaintiff's  iitle,  is  insufficient 
where,  although  it  alleges  that  the 
lands  are  occupied  as  a  homestead, 
and  that  plaintiff  is  a  married  man  and 
the  head  of  a  family,  it  does  not  dis- 
close whether  the  record  title  is  in  the 
name  of  plaintiff  or  his  wife,  nor  state 
facts  showing  how  the  threatened  sale 
would  cause  a  cloud  upon  his  title. 
Alexander  v.  Banner,  10  Tex.  Civ.  App. 
Ill,   30   S.    W.   563. 

"In  the  case  of  Purinton  v.  Davis, 
66  Tex.  455,  1  S.  W.  270,  where  seven 
tracts  of  land  had  been  levied  upon 
as  the  property  of  the  defendant  in 
the  execution,  an  injunction  of  the 
sale  at  the  instance  of  one  not  a  party 
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to  the  judg;nent  was  refused,  because 
the  petition  did  not  state  facts  show- 
ing that  a  sale  would  cast  a  cloud  upon 
the  title  of  the  owner/'  Cook  v.  Texas, 
etc.,  R.  Co.,  3  Tex.  Civ.  App.  145,  146, 
22  S.  VV.  58. 
d  Interest  of  Petitioner. 

A  bill  for  an  injunction  to  restrain 
the  levy  of  an  execution  on  property 
because  not  belonging  to  the  execu- 
tion defendant,  held  defective  for  fail- 
ure to  allege  that  the  injunction  plain- 
tiff owned  it.  Forbes,  etc.,  Co.  v.  Hill, 
Dallam  486,  487. 

In  a  suit  to  enjoin  a  sale  of  land 
levied  on  as  the  property  of  the  plain- 
tiffs husband,  a  petition  stating  that 
,  land  was  her  separate  property,  paid 
for  from  her  separate  estate,  and  that 
he  in  no  wise  contributed  and  had  no 
interest  therein,  need  not  further  state 
why,  how,  or  when  it  became  her  sep- 
arate property.  Cabell  v.  Menczer 
iCiv.  .\pp.),  35   S.   W.   206. 

In  a  suit  to  restrain  a  levy  of  exe- 
cution on  bank  stock  in  which  plain- 
tiflf  has  an  equity,  the  nature  of  his  in- 
terest must  be  stated  in  the  petition. 
Davis  r.  Beall,  50  S.  W.  1086,  21  Tex. 
Civ.  App.  183. 

"The  court  can  not  supply  by  in- 
tendment so  material  an  aveiment  as 
that  the  property  of  which  he  seeks  to 
enjoin  the  sale  is  the  property  of  the 
plaintiff.  It  must  be  taken,  therefore, 
npon  the  averments  of  the  petition 
tbat  the  plaintiff  was  not  the  owner 
or  interested  in  the  property,  since  he 
has  not  aveired  such  ownership  or  in- 
^««st  in  himself."  Gothard  v.  Reiley, 
^*  Tex.  461,  462. 

«•  Value  of  Property. 

^  here  in  a  suit  to  enjoin  an  execu- 
tion sale  of  exempt  property,  the  value 
oi  the  property  is  not  shown,  writ  of 
error  will  not  lie  from  the  supreme 
<^ourt  to  the  court  of  civil  appeals  on 
appeal  from  the  district  court.  Smith 
''•  Horton.  92  Tex.  21,  46  S.  W.  627,  af- 
firming 19  Tex.  Civ.  App.  28,  46  S.  W. 
401. 


f.  Invalidity  of  Judgment 

In  a  petition  for  an  injunction 
against  an  execution  on  the  ground 
that  the  judgment  under  which  it  is- 
sued had  been  rendered  in  violation  of 
an  agreement  made  between  counsel 
for  the  parties,  it  should  be  alleged 
that  the  attorneys  making  such  agree- 
ment had  authority  to  make  it,  or  that . 
the  parties  had  ratified  it.  The  ab- 
sence of  such  allegation  is  a  fatal  de- 
fect. Anderson  v.  Oldham,  82  Tex. 
228,  18  S.  W.  557. 

g.  Satisfaction  of  Judgment 

Petition  charging  that  the  judgment 
had  been  "paid  off  and  satisfied  in 
full,"  and  praying  that  the  injunction 
be  made  perpetual,  and  for  general  re- 
lief, was  sufficient  to  justify  a  decree 
enjoining  issuance  of  execution  on  the 
judgment.  Deleshaw  v.  Edelen,  72  S. 
W.   413,   31   Tex.   Civ.   App.  416. 

Where  an  execution  is  issued  after 
twelve  months  from  the  issuance  of 
the  previous  execution,  it  may  be  en- 
joined upon  simple  allegation  of  the 
fact  without  allegation  of  payment 
Watson  V.  Newsham,  17  Tex.  437. 

Where  an  injunction  was  prayed,  on 
the  ground  that  an  execution  had  been 
issued  for  the  "amount  of  the  judg- 
ment and  costs,"  whereas  certain  pay- 
ments, specifying  them,  had  been 
made,  without  a  direct  averment  that 
the  payments  had  not  been  credited 
on  the  execution,  it  was  held  that  a 
general  demurrer  was  improperly  sus- 
tained. But,  quaere,  if  the  objection 
had  been  taken  by  special  exception. 
Williams  v.  Bradbury,  9  Tex.  487.  See 
the  title  DEMURRERS,  vol.  6,  p.  270. 

h.   Issuance  of  Prior  Executions. 

Application  to  enjoin  sale  on  execu- 
tion issued  on  a  judgment,  on  the 
giound  that  it  was  issued  more  than 
12  months  after  the  judgment,  is  in- 
sufficient. It  should  also  negative  the 
fact  that  any  other  execution  had  is- 
sued before  that  time.  Jordan  v.  Cor- 
ley,  42  Tex.  284. 
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5.   Construction  of  Allegations. 

The  averments  in  a  petition  which 
seeks  to  enjoin  the  execution  of  a 
judgment  on  mere  technical  grounds, 
and  without  disclosing  merits,  must 
be  taken  most  strongly  against  the 
party  making  them.  Gothard  v.  Rei- 
ley,  14  Tex.  461. 

H.    PLEA  OR  ANSWER. 

In  a  suit  to  enjoin  an  execution,  on 
the  ground  that  the  judgment  has  be- 
come dormant,  the  defendant  may 
plead  the  judgment  in  reconvention. 
Oldham  v.  Erhart,  18  Tex.  147. 

I.    BURDEN  OF  PROOF. 

In  a  suit  to  enjoin  a  sale  under  an 
execution  on  the  ground  that  the  judg- 
ment was  dormant,  it  was  held  that 
the  defendant  need  not  show  that  it 
was  due  and  unpaid.  Corder  v.  Stei- 
ner  (Civ.  App.),  54  S.  W.  277. 

J.    INSTRUCTIONS. 

Where,  in  proceedings  to  enjoin  a 
sale  under  execution,  the  issue  was 
whether  an  unsuccessful  claimant  in 
a  trial  of  right  of  property  had  offered 
to  return  the  engine  in  as  good  condi- 
tion as  he  received  it,  as  required  by 
his  bond,  and  the  pleadings  and  evi- 
dence showed  that  the  engine  was 
composed  of  a  carriage,  boiler,  steam 
engine,  etc.,  the  fact  that  the  court 
described  the  property  as  a  steam  en- 
gine, carriage  boiler,  etc.,  did  not  ren- 
der the  instruction  objectionable.  Par- 
lin  &  Orendorff  Co.  v.  Coffey,  61  S. 
W.  512,  25  Tex.  Civ.  App.  218. 

K.    VERDICT. 

Where,  in  a  suit  to  enjoin  collection 
of  a  joint  judgment  and  to  recover 
damages  for  the  levy  of  execution 
thereon  on  the  ground  that  it  had 
been  paid  by  defendant,  who  was  one 
of  the  judgment  debtors,  the  court 
charged  that  the  judgment  had  been 
extinguished,  such  charge  took  from 
the  jury  the  issue  of  validity  of  the 
judgment,  and  a  verdict  merely  find- 
ing   for   plaintiff   in    sums    certain    for 


actual  damages,  vindictive  damages, 
and  expenses  was  sufficient.  Dele- 
shaw  V.  Edelen,  72  S.  W.  413,  31  Tex. 
Civ.  App.  416. 

L.  TIME  OF  ISSUANCE. 

1.  Within  Six  Months. 

The  act  of  1846,  §  151  (Hart.  Dig.,  p. 
495,  provided  that  "no  injunction  to 
stay  an  execution  shall  be  granted, 
but  within  six  months  after  the  judg- 
ment is  obtained,"  etc.  Doss  v.  Miller, 
6  Tex.  338,  340. 

Where  an  injunction  to  stay  exe- 
cution upon  a  judgment  was  granted 
more  than  six  months  after  its  ren- 
dition, and  the  grounds  upon  which 
the  injunction  was  obtained  appeared 
to  have  existed  within  the  knowledge 
of  the  party  when  the  judgment  was 
rendered,  and  no  excuse  was  offered 
for  not  having  made  the  application 
within  the  time  prescribed  by  law, 
held,  that  the  injunction  was  properly 
dissolved  and  the  suit  dismissed  on  de- 
murrer.   Doss  V,  Miller,  6  Tex.  338. 

2.  Within  Twelve  Months. 

Sayles'  Civ.  Stat.,  art.  2875,  provides 
that  no  injunction  to  stay  execution 
shall  be  granted  after  one  year  after 
judgment.  Cook  v.  Baldridge  &  Co.. 
39  Tex.  250,  252;  Miller  v.  Clements. 
54  Tex.  351;  Willis  Point  Bank  v.  Bates, 
76  Tex.  329,  13  S.  W.  309;  Kempner  z\ 
Ivory  (Civ.  App.),  29  S.  W.  538,  539. 

An  injunction  for  the  purpose  of 
staying  an  execution  sued  out  more 
than  a  year  after  judgment  obtained 
is  unauthorized  and  void,  unless  it  pre- 
sents a  case  coming  within  some  of  the 
exceptions  pointed  out  by  the  statute. 
Hayes  v.  Bass,  1  White  &  W.  Civ.  Cas. 
Ct.  App.  §  16. 

In  a  suit  to  enjoin  the  execution  of 
a  judgment  rendered  more  than  five 
years  before,  brought  after  an  appeal, 
and .  the  execution  of  a  supersedeas 
bond  describing  the  judgment,  a  pe- 
tition alleging  that  plaintiff  did  not 
know  that  the  judgment  included,  con- 
trary to  an  alleged  agreement  between 
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the  parties,  the  title  to  or  possession 
of  certain  land  claimed  by  plaintiff,  but 
failing  to  explain  the  long  delay,  or  to 
allege  that  plaintiff  did  not  know  that 
the  judgment  had  been  entered  as  it 
was,  before  adjournment  of  court,  so 
as  to  move  for  a  new  trial  or  to  correct 
the  judgment  during  the  term,  is  in- 
sufficient to  bring  plaintiff  within  the 
exception  of  Sayles'  Civ.  St.  art.  2875, 
providing  that  no  injunction  to  stay 
execution  shall  be  granted  after  one 
year  unless  it  appears  that  the  appli- 
cation therefor  has  been  delayed  by 
the  fraud  or  false  promises  of  the  judg- 
ment plaintiff,  practiced  or  made  at 
the  time  of,  or  after,  the  rendition  of 
the  judgment,  or  unless  for  some  equi- 
table matter  or  defense  arising  after 
its  rendition.  McCray  t'.  Freeman,  43 
S.  W.  37,  17  Tex.  Civ.  App.  268. 

In  Cases  of  Fraud.— Art.  2875,  Rev. 
Stat,  which  allows  fraud  as  an  excuse 
for  the  failure  to  apply  within  twelve 
months  for  an  injunction  against  a 
judgment,  contemplates  some  act 
other  than  the  mere  taking  of  a  judg- 
ment that  ought  not  to  have  been 
taken,  which  delays  the  party  in  mak- 
mg  his  application.  Williams  v. 
Lumpkin,  86  Tex.  641,  642,  26  S.  W. 
493,  affirming   26    S.   W.    103. 

For  Grounds  Subsequently  Arising. 
-The  act  of  1846  (Hart's  Dig.  art. 
J599),  limiting  the  time  for  obtaining 
injunction  to  stay  execution,  applies 
only  to  the  granting  of  injunction  for 
cause  existing  at  the  rendition  of  the 
judgment,  and  not  to  injunction  sought 
for  cause  arising  subsequently.  Clegg 
f.  Varnell,  18  T<tx.  294. 

The  statute  (Hart.  Dig.  art.  1599) 
prescribing  the  time  within  which  an 
injunction  staying  execution  may  be 
granted  manifestly  has  no  application 
^0  an  injunction  to  stay  execution 
^^ght  for  causes  which  have  arisen 
subsequent  to  the  rendition  of  the  judg- 
ment. Williams  v.  Bradbury,  9  Tex. 
487. 

In  Suit  by  Stranger  to  Judgment. — 

I^ev,  St.  art.  2875,  providing  for  an  in- 


junction against  a  judgment  to  be 
brought  wichin  12  months,  does  not 
apply  to  a  suit  to  enjoin  an  execution 
brought  by  one  not  a  party  to  the 
judgment.  Kempner  v.  Ivory  (Civ. 
App.),  29  S.  W.  538. 

Act  1846  (Hart.  Dig.  art.  1599),  re- 
lating to  enjoining  execution,  has  ref- 
erence to  the  granting  of  injunctions 
for  causes  existing  at  the  rendering  of 
judgment,  and  has  no  application  to 
an  injunction  sought  on  the  ground 
that  the  execution  was  levied  on  the 
property  of  a  stranger  to  the  execu- 
tion.   Clegg  V.  Varnell,  18  Tex.  294. 

After  A£Brmance  of  Appeal — In  a 
suit  to  restrain  executions  on  judg- 
ments, the  objection  that  the  judg- 
ments were  rendered  more  than  a  year 
before  the  tiling  of  the  petition  is  not 
good  where  the  petition  was  filed 
within  a  year  from  the  affirmance  on 
appeal  of  one  judgment,  and  the  others 
were  made  to  depend  on  that  by  stipu- 
lation of  the  parties.  Wills  Point 
Efank  v.  Bates,  76  Tex.  329,  13  S.  W. 
309. 

Effect  of  Issuance  after  Twelve 
Months. — An  injunction  for  the  pur- 
pose of  staying  an  execution  sued  out 
over  a  year  after  judgment  was  ob- 
tained is  unauthorized  and  void.  Hayes 
V.  Bass,  1  App.  Civ.  Cases,  §  15. 

3.    During  Pendency  on  Appeal. 

A  court  of  civil  appeals  will  not  re- 
strain the  levy  and  sale  of  lands  under 
an  execution  from  a  court  of  a  dif- 
ferent county  from  that  in  which  the 
lands  is  situated,  pending  an  appeal  of 
the  suit  in  county  where  lands  situate, 
to  restrain  such  sale.  Ellis  v.  Harri- 
son, 24  Tex.  Civ.  App.  13,  20,  56  S.  W. 
592,  57  S.  W.  984,  affirmed  in  93  Tex. 
637,  no  op.,  94  Tex.  690,  no  op. 

M.    JUDGMENT. 

1.    Requisites  atld  Validity. 

Conformity  to  Petition. — \  petition 
praying  to  enjoin  a  sale  under  an  exe- 
cution and  for  general  relief,  warrants 
a  judgment  allowing  the  sale  but  re- 
quiring it  to  be  made  in  subordination 
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to    the    plaintiff's     lien.       Kempner   v. 
Ivory  (Civ.  App.),  29  S.  W.  538. 

Disposal  of  Issues. — Where  plaintiff 
in  a  suit  for  an  injunction  to  restrain 
the  sale  of  property  under  an  execu- 
tion alleged  that  the  judgment  on 
which  the  execution  was  based  cre- 
ated no  lien,  because  seeking  to  sub- 
ject exempt  property,  which  was  also 
the  separate  estate  of  a  married 
woman,  to  the  satisfaction  of  the  debt, 
there  was  an  admission  that  there 
would  have  been  a  lien  but  for  such 
circumstance,  so  that  a  finding  that 
such  property  was  not  in  fact  exempt, 
and  that  the  judgment  was  rendered 
against  the  married  woman,  disposed 
of  the  contentions,  and  a  holding  that 
the  judgment  created  a  lien  was  not 
rendered  erroneous  by  the  fact  that 
the  abstract  was  not  certified  as  hav- 
ing been  indexed.  Loan  &  Deposit 
Co.  of  Amei-ica  v.  Campbell,  65  S.  W. 
65,   27   Tex.   Civ.   App.   52. 

2.    Perpetuating  Injunction. 

The  only  ground  for  not  issuing  ex- 
ecution on  a  dormant  judgment  being 
the  legal  presumption  of  its  payment, 
when  this  presumption  ceases,  to  per- 
petuate the  injunction  would  be  in  ef- 
fect to  violate  a  rule  which  denies  the 
writ,  unless  irreparable  injury  would 
result  from  its  being  refused.  Seymour 
V.  Hill,  67  Tex.  385,  3  S.  W.  313. 

Where  an  injunction  to  restrain  an 
execution  for  costs  was  obtained  on 
the  ground  that  the  costs  were  excess- 
ive, there  being  no  answer  filed,  it 
was  error  to  give  judgment  by  default 
and  perpetuate  the  injunction.  There 
should  have  been  an  interlocutory 
order  for  the  retaxation  of  the  costs, 
after  which  the  injunction  might  have 
been  perpetuated  as  to  the  excess. 
Charlton  v.   Ragnet,  6  Tex.  529. 

8.    Dissolving  Injunction. 

An  injunction  issued  more  than 
twelve  months  after  the  rendition  of 
a  judgment  should  be  dissolved  where 
no  sufficient  reason  appears  why  the 
writ   was    not   applied   for   sooner   and 


no  fraud  alleged.  Miller  v.  Clements, 
54  Tex.  351. 

Where  Damages  Prayed  for. — It  is 
error  to  dismiss  a  suit  brought  to  en- 
join the  sale  of  property  on  execu- 
tion, where  the  plaintiff,  having  prayed 
for  damages,  has  stated  a  case  for 
nominal  relief.  Dearborn  v.  Phillips, 
21  Tex.  449. 

Where  Execution  on  Dormant  Judg- 
ment.— An  injunction  will  issue 
against  an  execution  issued  after  the 
expiration  of  a  year  from  rendition  of 
the  judgment,  because  it  is  presumed 
from  the  delay  in  taking  out  execu- 
tion that  the  judgment  has  been  paid. 
But,  if  it  appears  that  the  judgment 
had  in  fact  not  been  paid,  the  injunc- 
tion will  be  dissolved,  and  any  money 
which  had  come  into  the  hands  of 
the  sheriff  under  the  execution  will 
be,  applied  to  the  judgment  under  a 
proper  prayer  therefor  on  the  part  of 
the  creditor.  Seymour  v.  Hill,  67  Tex. 
385,  3  S.  W.  3J3. 

Rendjering  Final  Judgment. — Upon 
the  dissolution  of  an  injunction  re- 
straining an  execution  sale,  judgement 
should  not  be  rendered  finally  deter- 
mining the  suit,  if  the  plaintiff  demands 
trial.  Ferguson  v.  Herring,  49  Tex. 
126,   130. 

Rendering  Judgment  on  Injunction 
Bond. — It  is  the  practice  of  the  courts, 
on  the  dissolution  of  an  injunction  re- 
straining the  collection  of  an  execu- 
tion, to  enter  up  judgment  against  the 
principal  and  .sureties  in  the  injunc- 
tion bond,  for  the  amount  of  the  exe- 
cution, under  St.  arts.  1602,  1603.  Fall 
V.    Ratliff,   10   Tex.   291. 

On  the  dissolution  of  an  injunction 
to  restrain  the  execution  sale  of  im- 
proved realty  on  the  ground  that  the 
defendant  had  unimproved  property 
subject  to  execution,  the  judgment 
should  be  rendered  against  the  prin- 
cipal and  sureties  on  the  injunction 
bond.  Kendrick  v.  Rice,  16  Tex.  254, 
261. 

Rendering  Judgment  for  Amount 
Due. — Where    the    pleadings    and    evi- 
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dence  in  a  suit  to  enjoin  the  execution 
sale  of  real  estate  on  the  ground  that 
it  is  a  homestead  do  not  attack  the 
judgment  as  being  dormant  or  void, 
the  district  court  is  not  required  to 
render  a  judgment  as  to  the  indebted- 
ness due  in  denying  the  relief  de- 
manded. Warren  v.  Kohr,  64  S.  W. 
62.  26  Tex.   Civ.   App.  331. 

Rendering  Judgment  for  Original 
Judgment — On  dissolving  an  injunc- 
tion restraining  an  execution,  ob- 
tained by  a  purchaser  from  a  judg- 
ment debtor,  the  rendition  of  judg- 
ment against  plaintiff  and  sureties  in 
injunction  for  original  judgment  is  er- 
roneous. Carlin  v,  Hudson,  12  Tex. 
202,  204. 

Requiring  Refunding  Bond. — It  was 
error  to  di.ssohe  an  injunction  of  a 
money  judgment  in  vacation,  without 
requiring  of  the  defendant  the  refund- 
ing bond  prescribed  by  art.  3937,  Pas. 
Dig.    Coleman  v.   Goyne,  37  Tex.  552. 

Dissolving  Temporary  Injunction. — 
Where  a  petition  for  an  injunction  re- 
straining execution  contained  a  good 
cause  of  action,  but  all  the  material 
facts  were  traversed,  a  temporary  in- 
junction should  be  dissolved,  though 
the  petition  should  not  be  dismissed. 
Fulgham  V.  Chevallier,  10  Tex.  518. 

i  Reviving  Original  Judgment. 

An  injunction  will  issue  to  restrain 
service  of  an  e^.ecution  issued  too  late; 
'^t  it  seems  that  the  plaintiffs  in  exe- 
cution may  have  relief  by  a  revival  of 
their  judgment,  if  they  seek  it  by 
proper  allegations  in  their  answer. 
^'orth  V.  Swing,  24  Tex.   193. 

^n  an  injunction  to  restrain  an  ex- 
ecution issued  upon  a  dormant  judg- 
l^ent,  when  the  defendant  in  the  in- 
junction suit  asks  that  his  judgment 
be  revived,  it  is  proper  that  such  ac- 
tion be  taken,  there  being  no  reason 
against  it  shown.  Trevino  v.  Stillman, 
^8  Tex.  561. 

5-  Substituting   Destroyed  Judgment. 

In  a  suit  to  enjoin  an  execution  on 
^  judgment  destroyed,   substitution   of 


judgment  may  be  asked,  but  no  costs 
allowed     against     plaintiff.      Cyrus     v. 
Hicks,   20   Tex.   483,   487. 
6.    Enjoining  Writ  of  Possession. 

In  a  suit  in  the  district  court  of 
Milam  county,  to  enjoin  an  order  of 
sale  and  writ  of  possession  against 
lands  therein,  issued  on  a  judgment  in 
Dallas  county,  the  court  may  allow 
the  sale  but  prohibit  the  enforcement 
of  the  writ  of  possession.  Modisett 
V.  National  Bank,  23  Tex.  Civ.  App. 
589,  593,  56  S.  W.  1007,  aflfirmed  in  94 
Tex.   701,   no  op. 

N.    RETURN    OF    WRIT    OF   IN- 
JUNCTION. 

See  ante,  "Jurisdiction  and  Venue," 
XII,  B.  And  see  the  title  COUN- 
TIES, vol.  5,  •p.  1. 

0.  APPEAL. 

Where  an  injunction  is  obtained 
against  an  execution  and  dissolved, 
and  an  appeal  taken,  and  the  judgment 
affirmed,  the  first  judgment  is  not 
merged  in  the  judgment  in  the  suit  for 
the  injunction.  Austin  v.  Townes,  10 
Tex.    24. 

P.    EFFECT   OF   INJUNCTION. 

1.  On  Levy  and  Lien. 

An  injunction  against  the  property 
levied  on  releases  the  levy  and  re- 
stores the  property  to  the  defendant, 
substituting  in  its  stead  the  security  of 
the  injunction  bond.  Turley  v. 
Brewster,  33  Tex.  188,  192;  Attoway  v. 
Still,    2    Po-,ev    697,    710. 

A  sale  thereunder  being  perpetually 
enjoined,  no  lien  attaches  through  the 
levy  of  an  execution.  Snow  v.  Nash, 
50  Tex.  216,  224. 

Where,  after  levy  of  an  execution 
on  real  estate,  further  proceedings 
were  perpetually  enjoined  because  the 
judgment  on  which  it  issued  was  dor- 
mant at  the  time  of  its  issuance,  the 
lien  of  the  execution  was  thereby  ex- 
tinguished. Snow  If.  Nash,  50  Tex. 
216. 

2.  On  Sale. 

A  suit  to  enjoin  an  order  of  sale  of 
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specific  property  suspends  the  sale. 
Scligson  V.  Collins,  64  Tex.  314,  315. 

Where  the  validity  of  an  execution 
which  had  been  levied  on  land  was  in 
issue  in  a  proceeding  to  enjoin  a  sale 
thereunder,  the  rights  of  the  execution 
plaintiff  were  in  no  way  affected  by  a 
sale  of  the  h.nd  under  another  exe- 
cution. Sampson  v.  Wyett,  49  Tex. 
627. 

"The  object  of  plaintiflFs*  suit  was  to 
stop  proceedings  to  sell  the  property 
until  the  question  of  homestead  was 
adjudicated,  and  the  object  and  pur- 
pose of  the  writ  was  to  prevent  the 
sale  of  the  lot  by  any  process  of  the 
court  under  the  judgment  until  the 
court  decided  the  homestead  issue. 
Defendants  attempted  to  defeat  these 
purposes  of  the  suit  and  the  writ  by 
suing  out  execution  and  causing  sale 
to  be  made  before  any  adjudication  of 
the  homestead  question,  and  while  the 
injunction  was  still  in  force.  This  was 
a  contempt  of  the  court's  order  en- 
joining the  sale;  no  title  could  pass 
by  such  proceeding."  Ward  v,  Bil- 
lups,  76  Tex.  466,  468,   13  S.  W.  308. 

8.    On  Recovery  on  Injunction  Bond. 

Where  the  plaintiflf,  after  the  levy 
of  an  execution,  applied  for  an  in- 
junction to  restrain  the  collection  of 
a  larger  amount  than  was  due  on  the 
judgment  against  him,  the  defendant 
ft  was  held  was  not  entitled  to  a  judg- 
ment against  the  sureties  on  the  in- 
junction bond  for  the  amount  due. 
Hamburger  v.  Kosminsky  (Civ.  App.), 
61  S.  W.  958. 

Q.    COSTS  OF  INJUNCTION. 

In  a  suit  to  restrain  a  sale  under 
an  execution  levy,  plaintiff  being  suc- 
cessful it  was  proper  that  the  party 
who  procured  the  levy  should  pay  the 
costs.  Schiffer  v.  Fort,  1  Posey  Unrep. 
Cas.   198. 

When  execution  on  a  void  money 
judgment  is  enjoined,  and  judgment  in 
favor  of  defendant  for  the  amount  due 
him  is  rendered,  the  costs  of  the  in- 
junction  suit   should   be   taxed   against 


defendant.  Hickman  v.  White  (Civ. 
App.),  29  S.  W.  692. 

Where  Legal  Remedy  Exists. — 
Where,  on  final  hearing,  an  injunction, 
issued  at  the  instance  of  the  owners 
of  an  undivided  half  interest  in  lands, 
and  restraining  the  execution  of  an 
order  of  sale  and  writ  of  possession 
against  the  entire  tract,  is  dissolved, 
on  the  ground  that  plaintiffs  have  an 
adequate  remedy  at  law,  the  plaintiffs 
are  liable  for  the  costs  of  the  proceed- 
ing. Modisette  v.  National  Bank  of 
Kalamazoo,  56  S.  W.  1007,  23  Tex. 
Civ.    App.    589. 

Where  Execution  for  Costs. — S«e 
the  title  COSTvS,  vol.  4,  p.  971. 

Division  of  Costs. — The  court  upon 
awarding  a  judgment  restraining  the 
sale  of  a  portion  of  the  land  under 
execution  upon  the  ground  that  it  is 
exempt  property,  properly  adjudges 
against  defendant  all  costs  to  the  date 
of  his  admission  that  part  of  such  land 
was  not  .  subject  to  execution,  and 
against  plaintiff  for  all  costs  there- 
after. Williams  v.  Cleveland  &  Co..  18 
Tex.  Civ.  App.  133,  44  S.  W.  689.  af- 
firmed in  93  Tex.  723,  no  op. 

R.  DAMAGES  FOR  WRONGFUL 
INJUNCTION. 

Where  goods  are  illegally  seized 
under  execution,  the  execution  plain- 
tiff can  not  recover  damages  by  rea- 
son of  an  injunction  to  prevent  a 
sale,  sued  out  by  the  person  entitled  to 
the  goods,  even  if  the  injunction  was 
not  warranted  by  law.  Sumner  r. 
Crawford    (Civ.  App.).  41   S.   W\  825. 

In  the  case  of  Carlin  v.  Hudson.  12 
Tex.  202,  it  is  held,  that  art.  3935  of 
Pas.  Dig.  authorizing  the  assessment 
of  damages  upon  the  dissolution  of  an 
injunction  upon  motion,  has  reference 
to  injunctions  to  restrain  the  collec- 
tion of  money,  obtained  by  the  judg- 
ment debtor,  or  some  one  who  is  a 
party  to  the  jtidjrment.  The  same  may 
be  said  of  article  3936  of  Paschal's  Di- 
gest, under  which  judgment  may  be 
rendered     for     the     principal    sum    en- 
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joined.  Ferguson  v.  Herring,  49  Tex. 
126,  131.  See  Pryor  v.  Emerson,  22 
Tex.  162,  165. 

It  does  not  follow  as  a  matter  of  law 
that  because  an  application  for  a 
temporary  injunction  to  restrain  an 
execution  sale  is.  on  final  hearing,  ad- 
judged insufficient,  that  damages  are 
to  be  awarded  tor  the  delay,  and  a 
judgment  refusing  damages  will  only 
be  reversed  for  palpable  error  in  such 
refusal.  Citizens*  Nat.  Bank  v.  In- 
terior Land,  ttc,  Co.,  14  Tex.  Civ. 
.\pp.  301,  307.  37   S.  W.   447. 

Where  Part  of  Property  Subject  to 
Execution.— When  an  injunction  is 
«ued  out  against  the  sale  of  personal 
property  seized  in  execution,  some  of 
which  is  subject  to  execution,  the 
measure  of  damages  upon  dissolving 
the  injunction  is  the  value  of  the  prop- 
erty subject  to  execution.  Coates  v. 
Caldwell,  71   Tex.    19,   8   S.   W.   922. 

Where    Issued    without    Notice    to 

Sureties.— ** It  is  held  by  this  court  in 
Sharp  V.  Schmidt,  62  Tex.  263,  that 
the  defendant  may  recover  his  damages 
^'*T  the  wrongful  issue  of  the  writ  of 
injunction  upon  the  proper  pleadings 
zvA  proof  without  serving  citation 
upon  the  sureties.  We  think  this  prac- 
tice was  clearly  contemplated  by  the 
l^^s  existing  at  the  time  the  Revised 
Statutes  were  adopted.  (Pas.  Dig.. 
■rt.  3936.)"  Coates  z\  Caldwell,  71 
Tex.  19,  23,  8  S.  W.  922. 

Where  Issued    for    Costs. — See    the 

I  tie  COSTS,  vol.  4,  p.  971. 

Ipon  the  dissolution  of  an  injunc- 
tion to  restrain  an  execution  for  costs 
!t  is  error  to  allow  damages  on  costs 
2>certained  lo  be  due  and  interest  on 
judgment.  Lockart  v.  Stuckler,  49  Tex. 
'^\  767. 

Measure  of  Damages.— When  an  in- 
junction is  sued  out  against  the  sale  of 
personal  property  seized  in  execution, 
>onie  of  which  is  subject  to  execution, 
the  measure  of  damages  upon  dissolv- 
ing the  injunction  is  the  value  of  the 
7  Tex— 20 


property  subject  to  execution.  Coates 
V.  Caldwell,  71  Tex.  19,  8  S.  W.  922. 

Proceedings  to  Obtain.— The  defend- 
ant in  an  mjunction  suit  may  either 
plead  the  damages  sustained  by  rea- 
son of  the  injunction  in  reconvention, 
or  he  may  have  an  action  on  the  bond 
for  the  injury  thus  occasioned.  Carlin 
V.  Hudson,  12  Tex.  202;  Ferguson  v. 
Herring.  49   Tex.  .126,   131. 

On  dissolution  of  an  injunction  to 
restrain  the  sale  by  the  sheriff  of  prop- 
erty seized  on  execution,  the  defend- 
ant can  only  recover  damages  on  a 
claim  set  up  in  reconvention.  The 
provisions  of  Pasch.  Dig.  arts.  3935, 
3936,  do  not  apply.  Ferguson  v.  Her- 
ring,  49  Te?:.    126. 

Xm.    Staying,  Qnasbing  and  Su- 
perseding. 

A.     STAYING    EXECUTION. 

1.  Grounds  for  Stay. 

It  is  error  to  suspend  execution 
under  a  judgment  for  plaintiff  in  an 
action  for  certain  funds  until  a  pro- 
ceeding wherein  defendant  was  gar- 
nished on  account  of  such  funds  is 
disposed  of.  Foy  v.  East  Dallas  Bank 
(Civ.  App.),  28  S.  W.  137. 

2.  Contract  for  Stay. 

Certain  instruments  held  to  form 
part  of  the  j-ame  transaction,  and  not 
to  constitute  contract  to  stay  execu- 
tion. Atcheson  v.  Hutcheson,  51  Tex. 
223,   233. 

That  the  parties  to  a  judgment  have 
agreed  to  a  stav  of  execution  for  the 
principal  of  the  judgment  does  not 
prevent  exc.^ution  issuing  in  behalf  of 
the  court  officers  for  their  costs.  Clegg 
v.  De   Bruhl,   45  Tex.  141. 

If  one  who  is  bound  to  the  exer- 
cise of  reasonable  diligence  in  the  or- 
dinary course  of  law,  should  use 
discretion  and  grant  a  stay  of  execu- 
tion, he  does  so  at  his  own  risk.  John- 
ston V.  Mills,  25  Tex.  704,  720. 

In  the  legal  enforcement  of  the  col- 
lection of  a  note  against  the  maker  and 
the  indorser,  the  granting  by  the  plain- 
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tiffs  to  the  defendants  a  valid  binding 
stay  of  execution  for  a  limited  speci- 
fied period  of  time,  is  no  part  of  the 
regular  ordinary  proceeding  of  a  suit 
instituted  for  the  collection  of  money 
in  the  district  court.  Johnston  v.  Mills, 
25   Tex.    704. 

8.    Effect  of  Stay. 

a.  On  Judgment  Lien. 

A  judgment  lien  is  not  affected  by 
stay  of  an  execution  issued  in  favor  of 
creditors  whose  claims  accrued  sub- 
sequent to  the  judgment  and  issuance 
of  execution.  Ayers  v.  Waul,  44  Tex. 
549. 

If  execution  be  stayed  twelve  months, 
the  lien  of  the  judgment  will  still 
commence  at  the  date  of  the  judgment, 
and  it  will  Cease  at  the  end  of  twelve 
months  from  that  date.  Russell  v.  Mc- 
Campbell,  29  Tex.  31. 

b.  On  Issuance  of  Other  Executions. 

An  agreement  between  the  parties 
for  a  stay  of  execution  will  not  pre- 
clude an  execution  on  behalf  of  the  of- 
ficer for  costs.  Clegg  v.  De  Bruhl, 
45   Tex.   141,   145. 

c.  As  Release  of  Surety. 

A  stay  of  execution  granted  by  a 
creditor  to  a  principal  debtor  ordinarily 
has  the  effect  to  release  the  surety. 
Johnston    v.    Mills,    25    Tex.    704. 

A  surety  .in  a  bond,  given  on  claim 
by  a  third  person  of  property  on 
which  execution  had  been  levied,  was 
not  leleased  from  liability  on  a  judg- 
ment taken  on  such  bond  by  the  fact 
that  execution  thereon  was  stayed  dur- 
ing a  period  when  the  principal  in  the 
bond  was  solvent,  in  consideration  of 
payment  by  him  of  part  of  the  judg- 
ment.    Yeary  v.  Smith,  45  Tex.  56. 

B.    QUASHING   EXECUTION. 
1.    Time  of  Quashing. 

After  an  execution  has  been  re- 
turned, and  the  return  day  therein  has 
expired,  it  is  too  late  to  move  to  quash 
the  same,  though  the  motion  is  made 
by  defendant   therein.     Meader   Co.  v. 


Aringdale,  58  Tex.  447;  Toler  v.  Ayres, 
1  Tex.  398,  399;  Scott  v.  Allen,  1  Tex. 
508,  512;  Martin  v.  Rice,  16  Tex.  157, 
160;  Cook  V,  Sparks,  47  Tex.  28,  32. 

An  execution  can  not  be  quashed 
after  it  has  performed  its  functions 
and  has  been  returned  by  the  sheriff, 
although  the  levy  and  return  may  still 
be  in  a  condition  to  be  acted  upon  by 
the  court.     Scott  v.  Allen,  1  Tex,  508. 

2.  Grounds  for  Quashing. 

a.  Where  Execution  Void. 

A  void  execution  may  be  quashed. 
Durborn   v.   Phillips,   21   Tex.   449,   451. 

b.  Where  Defects  of  Record. 

"Defects  only  that  are  apparent  on 
the  face  of  the  execution  and  records 
on  which  the  questions  presented 
under  the  motion  arise  can  be  reached 
by  the  motion  to  quash."  Meader 
Co.  V.  Aringdale,  58  Tex.  447,  450; 
Hill  V.  Cunningham,  25  Tex.   25,  32. 

c.  In  Trial  of  Right  of  Property. 

In  a  proceeding  to  try  the  right  of 
property  seized  under  the  plaintiffs 
execution,  the  court  was  not  authorized 
to  quash  the  execution  at  the  first 
term,  where  the  plaintiff  did  not  ap- 
pear, on  the  ground  of  his  absence, 
because  an  attorney  stated  in  the 
clerk's  presence  that  he  represented 
the  plaintiff  and  requested  his  name  to 
be  so  entered  on  docket.  Stevens  v. 
Perrin,  19  Tex.  Civ.  App.  554,  555,  47 
S.  W.  802. 

3.  Proceedings  for  Quashing. 

a.  Nature  of. 

Where  the  plaintiff  brought  an  ac- 
tion to  supersede  an  execution,  and 
vacate  the  judgment  on  which  it  is- 
sued, on  grounds  which  attacked  the 
validity  of  the  judgment,  it  was  held 
that  the  motion  was  essentially  a  sep- 
arate proceeding,  forming  no  part  of 
the  main  action,  and  that  the  judg- 
ment thereon  was  not  before  the  su- 
preme court  for  revision.  Perry  i\ 
Gregory,    13   Tex.    328. 

b.  Notice. 

A  motion  to  set  aside  and  quash  the 
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proceedings  and  the  return  of  the 
sheriff  on  an  execution,  where  land  has 
been  sold  on  execution,  will  not  be 
entertained  where  the  purchaser  under 
the  execution  has  had  no  notice  of  the 
motion.  Tolcr  v.  Ayres,  1  Tex.  398. 
c.  Heariii)^. 

On  a  motion  to  set  aside  a  levy,  the 
execution,  and  the  circumstances  under 
which  it  was  issued,  and  the  judgment 
on  which  it  is  based,  as  well  as  ex- 
traneous facts  affecting  their  validity, 
may  be  inquired  into  by  the  court. 
Bennett  v.  Gamble,  1  Tex.  124,  132; 
Scott  v.  Allen,  1  Tex.  508,  512;  Martin 
r.  Rice,  16  Tex.  157,  160;  Cook  v. 
Sparks,  47  Tex.  28;  Irvin  v.  Ferguson, 
83  Tex.  491,  496,  18  S.  W.  820. 
i  Appeal  » 

A  judgment  overruling  a  motion  to 
quash  an  execution  is  a  final  judgment 
and  may  be  appealed  from.  Scott  v. 
Allen,*l  Tex.  508.  See  the  title  FINAL 
JUDGMENTS  AND  DECREES. 

In  reviewing  a  judgment  refusing  to 
quash  a  levy  and  the  return  thereof, 
made  by  the  sheriff,  the  appellate 
court  is  not  restricted  to  the  particular 
grounds  assigned  for  the  motion  in  the 
court  belo^v.  Scott  v.  Allen,  1  Tex. 
508;  Bryan  v.  Bridge,  6  Tex.  137. 

C.  SUPERSEDING  EXECUTION. 

^'herc  an  execution  is  improperly 
issued  the  remedy  is  by  supersedeas 
applied  for  before  the  execution  has 
performed  its  office.  Scott  v.  Allen,  1 
Tex.  508,  512. 

XIV.  Abatement  of  Writ. 

See  ante,  "After  Death  of  Party," 
IX,  M,  5;  post,  "After  Death,"  XVI, 
E.  2;  'Xevy  on  Property  of  De- 
cedent," XXIV,    B,    6. 

XV.  Withdrawal  of  Writ. 

An  invalid  execution  may  be  with- 
drawn at  any  time  before  sale  of  prop- 
erty levied  on,  or  the  intervention  of 
^be  rights  of  third  parties.  Wingfleld 
^'  Hackney,  69  S.  W.  446,  30  Tex.  Civ. 
App.  39. 


XVI.    Levy  of  Writ. 

A.  IN  GENERAL. 

The  levy  constitutes  a  part  of  the' 
return.  Howard  v.  North,  5  Tex.  290, 
307. 

B.  NECESSITY   FOR. 

1.  To  Preserve  Judgment  Lien. 

See  the  title  JUDGMENTS  AND 
DECREES. 

2.  To  Bind  Surety. 

In  Parker  v.  Nations,  33  Tex.  210, 
and  Jenkins  v.  McXeese,  34  Tex.  190, 
the  doctrine  is  distinctly  announced, 
that  the  surety  is  discharged  when  the 
creditor  takes  out  execution  against 
the  principal  debtor  and  has  it  re- 
turned unexecuted.  Brown  v.  Cham- 
bers, 63  Tex.  131,  136.  See  Hunter  v. 
Clark,  28  Tex.  159,  163. 

3.  Where  Property  Described  in  Order 

of  Sale. 

Where  an  order  of  sale  describes 
the  goods  as  set  out  in  the  judgment 
foreclosing  a  lien  thereon,  a  levy  is 
unnecessary.  Patton  v.  Collier,  13  Tex. 
Civ.  App.  544,  546,  38  S.   W.  53. 

C.  PROPRIETY  OF  LEVY. 

See  post,  "On  How  Much  Property 
Levied,"  XVI,  I;  "Duty  and  Liability 
of   Officer,"    XVI,    F,    7. 

D.  PREREQUISITES  TO  LEVY. 

The  provisions  of  the  statute  re- 
quiring demand  by  the  sheriff  of  the 
judgment  debtor  against  whom  a 
money  judgment  has  been  rendered, 
before  levy,  are  directory}  and  a  fail- 
ure to  comply  with  its  requirements,  in 
the  absence  of  fraud,  will  not  render 
a  sale  void.  Odle  v.  Frost,  59  Tex. 
684,  citing  Pearson  v.  Flanagan,  52 
Tex.   266,  280. 

E.  TIME  OF  MAKING  LEVY. 
1.    After  Twelve   Months. 

An  execution  levied  more  than 
twelve  months  after  the  rendition  of 
judgment  Is  voidable  and  may  be  en- 
joined by  the  defendant  and  probably 
by   a    third   person   claiming  the   prop- 
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erty   levied   on.     Clegg   v.   Varnell,    18 
Tex.  294,   305. 

2.  After  Death. 

See  the  title  EXECUTORS  AND 
ADMINISTRATORS. 

A  levy  under  a  writ  of  execution  is- 
sued after  the  death  of  the  judgment 
debtor  is  voidable,  but  not  void.  Webb 
V.  Mallard,  27  Tex.  80,  83. 

The  correctness  of  the  ruling  in 
Conkrite  v.  Hart  &  Co.,  10  Tex.  140, 
questioned — where  it  was  held  that  a 
sale  under  an  execution  issued  in  the 
lifetime  of  the  debtor,  but  levied  after 
his  death,  was  a  nullity.  Webb  v. 
Mallard,  27  Tex.  80. 

3.  After  Return   Day. 

After  the  return  day  an  execution 
is  functus  officio,  and  not  valid  for 
the  purpose  of  a  levy,  and  the  officer 
has  no  authority  to  attempt  to  further 
execute  it,  and,  except  for  the  pur- 
pose of  justifying  the  detention  and 
sale  of  property  previously  levied  on, 
the  writ  is  of  no  force,  and  does  not 
even  authorize  the  officer  holding  it 
to  receive  payment  of  it.  Tillman  v. 
McDonough,  2  Willson,  Civ.  Cas.  Ct. 
App.  §  53;  Nance  v.  Barber,  7  Tex. 
Civ.  App.  Ill,  26  S.  W.  151;  Harris, 
etc.,  Co.  V.  Ellis,  30  Tex.  4,  6. 

Without  execution,  after  return  day, 
sheriff  can  neither  enforce  payment 
of  judgment  nor  give  discharge  from 
it  on  voluntary  payment.  Harris,  etc., 
Co.  V.  Ellis,  30  Tex.  4,  6. 

4.  After  Making  Return. 

The  mere  fact  of  levy  and  forfeiture 
of  delivery  bond  would  not  authorize 
sheriff  in  seizing  property  after  re- 
turn of  execution  under  which  he 
acted  without  other  process.  Harris, 
etc.,  Co.  r.  Ellis,  30  Tex.  4,  6. 

F.    BY  WHOM  LEVY  MADE. 
1.    In  General. 

A  justice  of  the  peace  has  no  au- 
thority to  appoint  a  person  to  execute 
a  writ  of  execution  issued  from  the 
district  court.  Webb  v.  Harris,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  §  1291. 


2.  Sheriff. 

A  sheriff  has  no  authority  to  levy 
on  and  sell  !and  lying  out  of  his  county 
or  district.  Aired  v.  Montague,  26 
Tex.  732. 

An  execution  addressed  to  the 
sheriff  of  one  county  does  not  justify 
a  seizure  of  property  by  the  sheriff  of 
another  county.  Steel  v.  Metcalf,  4 
Tex.  Civ.   App.  313,  314,  23  S.  W.  474. 

A  sale  under  execution  by  a  sheriff 
of  lands  lying  partly  outside  of  his 
county  is  valid  as  to  that  within,  and 
void  as  to  that  without,  the  county. 
Aired  v.  Montague,  26  Tex.  732. 

The  sheriff  becomes  the  agent  of  the 
plaintiff  in  execution  when  an  opera- 
tive execution  is  placed  in  his  hands 
and  so  continues  while  the  execution 
remains  in  fotce.  Harris,  etc.,  Co.  t. 
Ellis,   30   Tex.   4,   6. 

3.  Deputy  Slieriff. 

The  fact  that  a  deputy  sheriff  levy- 
ing an  execution  styles  himself  a 
"special  deputy  sheriff'*  does  not  in- 
validate the  levy.  Miller  v.  Clements, 
54  Tex.   351,   354. 

4.  Constable.     . 

Under  Pasch.  Dig.  arts.  987,  993,  au- 
thorizing a  constable  tO  execute  proc- 
ess throughout  the  county,  a  constable 
may  levy  an  execution  on  lands  within 
the  county,  though  outside  his  precinct. 
Cundiff  V.  Teague,  46  Tex.  475. 

"The  levy,  which  was,  in  the  case 
of  Leland  v,  Wilson,  34  Tex.  79,  94, 
held  invalid,  because  made  on  land  not 
within  the  constable's  beat  was  made 
in  1841,  and  the  decision  was  founded 
on  the  statute  then  in  force."  Cundiff 
V.  Teague,  46  Ttx.  475,  477. 

5.  Marshal. 

Under  article  418  of  the  Revised 
Statutes,  providing  that  a  mayor  or 
recorder  may  issue  an  execution  for 
any  fine,  penalty,  and  costs  imposed 
by  them,  a  marshal  may  levy  such  ex- 
ecution on  property  anywhere  in  the 
county.  Dudley  v.  Jones,  6  Tex.  Civ. 
App.  466,  468,  26   S.  W.   445. 
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i  Disqualification  of  Officer. 

A  sale  under  execution  is  not  void 
because  the  sheriff  making  the  levy  is 
a  brother-in-law  to  one  of  the  de- 
fendants in  the  execution.  Bracken- 
ridge  V.  Cobb,  2  Tex.  Civ.  App.  161, 
21  S.  W.  614,  affirmed  in  85  Tex.  448. 

A  sheriff  or  constable  who  enforces 
by  levy  and  sale  the  collection  of  a 
judgment  in  which  he  has  an  interest 
beyond  his  regular  fe^s,  is  a  tres- 
passer; so  also  is  the  judgment  creditor 
who  directs  or  procures  such  levy  or 
sale,  after  creating  by  contract  such 
an  interest  :n  the  officer.  Erwin  v. 
Bowman,  51   Tex.  513. 

7.  Duty  and  Liability  of  Officer. 
a.  Duty. 

See  post,  "Manner  of  Making  Levy," 
XVI.  J. 

.An  officer  charged  with  the  execu- 
tion of  a  writ  is  not  required  to  inves- 
tigate and  determine  the  respective 
equities  of  the  different  defendants  as 
against  each  other.  Mitchusson  v. 
Wadsworth,  1  App.  Civ.  Cases,  § 
976. 

The  officer  is  entitled  to  require  an 
"wlenmity  before  levying  an  execution 
on  personal  property.  Seasongood  v. 
Campbell  (Civ.  App.),  49  S.  W.  407. 

Where  q^oods  seized  by  the  sheriff 
wder  an  execution  are  in  fact  prac- 
tically of  value  of  the  penalty  of  an 
indemnity  bond,  the  officer  may  refuse 
to  make  another  levy  unless  further 
^nd  is  given.  Seasongood  v.  Camp- 
^*n  (Civ.  App.),  49  S.  W.  407. 

As  to  duty  to  levy  on  property  of 
insolvent  defendant,  see  the  title 
SHERIFFS,  CONSTABLES  AND 
^'ARSHALS. 

^'  Liability. 

See  post,  "Liabilities."  XXIV,  A,  2. 
•^"^  sec  the  title  SHERIFFS,  CON- 
STABLES AND   MARSHALS. 

^  Under  Indemnity  Bond. 

A  sheriff  making  a  levy  without  a 
I^"<1  of  indemnity,  can  not  afterwards, 
*^  ^  suit  for  insufficient  levy,  plead  the 


want   of  such   bond.        Dewitt  v.   Op- 
penheimer  &  Co.,  51  Tex.  103. 

The  execution  of  an  indemnity  bond 
subsequent  to  the  levy  of  an  execu- 
tion does  not  render  the  maker  of  the 
bond  liable  as  a  joint  trespasser  with 
the  sheriff.  Longcope  v.  Bruce,  44 
Tex.   434,  438. 

G.      WHO      MAY      HAVE      LEVY 
MADE. 

There  is  no  objection  to  a  levy  be- 
cause it  *was  at  the  instance  of  the  at- 
torney of  the  plaintiff  in  execution. 
Bryan  v.  Bridge,  6  Tex.  137;  Sydnor 
V.  Roberts,  13  Tex.  598,  622;  Alex- 
ander V.  Miller,  18  Tex.  893,  897. 

H.    ON  WHAT  PROPERTY  LEVY 

MADE. 
1.    Designated  by  Law. 

An  averment  in  a  petition  to  en- 
join the  sale  of  land  under  an  execu- 
tion, that  the  petitioner  "has  personal 
property,  subject  to  execution,  suffi- 
cient to  satisfy  said  debt,"  does  not 
show  that  he  had  such  property  at  the 
time  of  the  levy,  so  as  to  make  it  the 
duty  of  the  officer  to  levy  thereon  in- 
stead of  on  land.  Anderson  v.  Old- 
ham, 82  Tex.  223,  18  S.  W.  557. 

The  defendant  can  not  profit  by  the 
provisions  of  Revised  Statutes,  article 
2287,  classifying  property  for  purpose 
of  levy,  if  he  did  not  avail  himself  of 
the  opportunity  to  point  out  the  prop- 
erty. Anderson  v.  Oldham,  82  Tex. 
228,  233,  18  S.  W.  557. 

Plaintiff,  a  purchaser  under  execu- 
tion sale  of  certain  real  estate,  brought 
action  to  try  the  title.  S.,  one  of  the 
defendants,  the  owner  of  the  property, 
and  the  original  judgment  debtor,  set 
up,  by  way  of  special  answer,  that 
plaintiff  at  the  execution  sale,  for  the 
purpose  and  with  intent  of  defrauding 
defendant,  induced  the  officers  to 
forego  levying  on  personal  property, 
as  required  by  law,  before  touching 
improved  real  estate,  and  that,  as  a 
consequence,  the  said  real  estate  sold 
for   much    less   than    its    value.     Plain- 
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tiflF  demurred  to  this  answer,  on  the 
ground  that  the  alleged  fraudulent  con- 
duct amounted  to  irregularities  only, 
and  could  not  be  taken  advantage  of 
collaterally;  the  plaintiflFs  in  execution 
not  being  parties  to  this  suit.  The 
court  sustained  the  demurrer,  and 
struck  out  the  answer.  Held  error. 
Stone  V.  Day,  69  Tex.  13,  5  S.  W.  642. 

Where  Parties  Fail  to  Designate. — 
By  statute,  defendant  has  the  right 
in  all  cases  to  designate  property  for 
levy;  but,  should  he  fail  to*  exercise 
this  privilege,  the  sheriff  may  proceed 
to  levy  in  the  order  prescribed  by 
law.     Bryan  v.   Bridge.  6   Tex.   137. 

Pasch.  Dig.  art.  377.5,  which  pro- 
vides how  a  levy  should  be  made  if 
defendant  in  execution  fails  or  refuses 
to  point  out  property  is  directory  only, 
and  failure  to  make  the  levy  as  pro- 
vided will  not  invalidate  a  sale  there- 
under. Pearson  v.  Flanagan,  52  Tex. 
266. 

If  a  defendant  in  execution  failed  to 
designate  property  subject  thereto,  the 
levy  shall  be  made  by  the  officer.  Jack- 
son V.  Browning,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  606. 

If  the  defendant  in  execution  fails 
to  exercise  the  privilege  offered  to 
him  by  law,  of  pointing  out  property 
in  the  first  instance,  the  course  to  be 
pursued  by  the  sheriff  is  a  clear  one. 
He  should  in  that  event  levy  on  such 
as  he  could  find  belonging  to  the  de- 
fendant, observing  the  order  pointed 
out  by  the  statute,  first  on  personal 
property,  excepting  slaves,  then  on 
unimproved  lands,  then  on  slaves,  and 
lastly  on  improved  lands,  provided 
such  different  kinds  of  property,  be- 
longing to  the  defendant,  could  be 
found  in  the  county;  if  not,  then  on 
such  as  could  be  found.  Sec.  4,  act  of 
January  27,  1842.  Scott  v.  Allen,  1 
Tex.   508,  518. 

2.    Designated  by  Execution. 

An  execution  can  not  specify  the 
property  to  be  levied  on  but  must  be 
levied    on    such    property    as    is    liable 


for  the  debt  represented  by  the  judg- 
ment. Caiter  v.  Conner,  60  Tex. 
52,    58. 

The  fact  that  an  execution  orders 
a  sale  of  specified  chattels  in  the  first 
instance  does  not  invalidate  a  sale  of 
the  judgment  debtor's  land,  where  it 
appears  that  the  chattels  could  not  be 
found.  Willis  v.  Nichols,  5  Tex.  Civ. 
App.   154,  ?3  S.  W.  1025. 

Where  both  the  judgment  for  taxes 
and  the  writ  of  venditioni  exponas 
commanded  the  sheriff  to  seize  and 
sell  an  entire  lot  owned  by  the  judg- 
ment debtor,  the  sheriff  has  no  dis- 
cretion to  levy  on  an  unimproved  por- 
tion which  would  have  been  sufficient. 
Bordages  zk  Higgins,  1  Tex.  Civ.  App. 
43,  51,  19  S.  W.  446,  20  S.  W.  184, 
726. 

3.    Designated  by  Parties. 

a.  In  General. 

When  the  property  is  to  be  sold 
under  appraisement,  defendant  has  the 
privilege  of  tv/ice  pointing  out  such 
as  he  may  choose  to  surrender  in  sat- 
isfaction of  the  debt;  but,  on  the  third 
levy,  plaintiff  has  the  right  of  designa- 
tion. The  levy  of  the  sheriff  must  be 
based  on  the  act  of  the  party  who  has 
the  right  to  point  out  property,  or  it 
may  be  annulled.  Bryan  v.  Bridge,  6 
Tex.  137. 

b.  By  Defendant. 
(1)  In  General. 

The  defendant  in  execution  has  the 
right  to  designate  the  property  to  be 
levied  on.  Bryan  v.  Bridge,  6  Tex.  137; 
Atcheson  z\  Hutchison,  51  Tex.  223: 
Avindino  v.  Beck  &  Co.  (Civ.  App.), 
73  S.  W.  539:  Jackson  v.  Browning  & 
Co.,  1   App.   Civ.  Cases.  §  605. 

This  is  a  tight  that  the  defendant 
can  not  be  deprived  of.  if  he  chooses 
to  exercise  it.  Scott  v.  Allen.  1  Tex. 
508,   518. 

A  defendant  in  execution,  his  agent 
or  an  attorney,  in  all  cases,  has  the 
right  to  de3ignate  the  property  to  be 
levied  on,  provided  it  is  in  the  county 
where    judgment     i§     rendered    or     to 
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which  the  execution  may  be  issued. 
Jackson  v.  Browning,  1  White  &  W. 
Civ.  Cas.  Ct.  App.  §  606. 

An  execution  debtor  can  select  what 
of  his  property  he  wishes  to  be  ex- 
empted under  the  law,  provided  it  be 
done  in  good  faith  and  without  at- 
tempting thereby  to  cover  up  other 
property  from  the  officer  seeking  a 
levy.  Fuller  v.  Sparks,  39  Tex.  136. 

"The  plaintiff  has  a  lien  on  all  the 
property  of  the  defendant  in  ordinary 
cases  at  the  time  he  issues  his  execu- 
tion; yet  this  does  not  deprive  the  de- 
fendant of  the  right  of  designating 
property  first  to  be  levied  on."  Cloud 
r.  Smith,  1  Tex.  611,  620. 

(J)   Where    Property     All    of    Same 
Class. 
Rev.  St.  art.  2287,  requires  that  exe- 
cntion  shall  be  first  levied  on  personal 
property  designated    by    defendant    in 
fxecution,   if   such   property   be   deliv- 
ered into  the  possession  of  the  officer. 
Const,  art.  10,  §  4,  provides  that  roll- 
Jiig  stock  of  a  railroad  company  shall 
be  consider'id   real   property,   and   that 
all  its  property  shall  be  liable  to  exe- 
cution.   Held,   that   a   constable   could 
lawfully  refrtse  to  first  levy  on  a  box 
car  pointed   out   to   him   by   defendant 
railroad    company,    before    levying    on 
the    depot     grounds.     Texas    Mexican 
Ry.  Co.  V.  Wright,  88  Tex.  346,  31   S. 
W.  613. 

(8)  Where  Right  Denied. 

(a)   N6  Request  to  Defendant. 

A  sheriflF  or  ether   officer   to   whom 
a  writ  of  execution   is   delivered   may 
levy  the  same  on  property  of  defend- 
ant without    a    demand    on    the    latter 
to  point   out   and    designate    property 
on  which   the    levy   should   be   made; 
and  such  levy  is  valid  if  defendant,  on 
beJPg  apprised  of  the  fact,  fails  or  re- 
.y^s    to  point  out  other  property  suf- 
ietit  to  satisfy  the  execution.  Barbee 
,_  Heflin.  1  White  &  W.  Civ.  Cas.  Ct. 
App.   S  744. 

W'hcrc,  a  week  before  the  levy,  de- 
icndant  was   requested    by    the    sheriff 


to  point  out  property,  and  refused, 
thereafter  it  developed  on  him  to 
point  out  other  property  without 
further  solicitation.  Barbee  v.  Heflin, 
1  White  &  W.  Civ.  Cas.  Ct.  App.  § 
745. 

(b)    Effect  on  Sale. 

The  statute  that  entitles  defendant 
in  execution  to  the  privilege  of  point- 
ing out  property  to  be  levied  on  is 
directory  only,  and  sales  on  execution 
will  not  be  disturbed  when  defendant, 
for  want  of  opportunity,  has  been  de- 
nied this  right.  But  when  defendant 
avails  himself  of  his  privilege  and  ac- 
tually points  out  property  to  be  levied 
on,  which  is  subject  to  execution  and 
sufficient  in  value  to  make  the  debt, 
his  right  so  a.^^serted  can  not  be  ig- 
nored by  the  parties  levying  the  writ, 
except  at  their  peril  either  to  have 
the  sale  set  aside  or  to  subject  them- 
selves to  damages,  or  of  both.  Beck 
&  Co.  V.  Avondino,  82  Tex.  314,  18  S. 
W.  690;  Fatheree  v.  Williams,  13  Tex. 
Civ.    App.   430,  433,  35   S.  W.  324. 

"In  cases  wherein  it  was  sought  to 
set  aside  sales  under  execution,  an  ac- 
count of  the  failure  of  the  officer  to 
comply  with  the  requirements  of  this 
article,  it  has  been  held  that  its  pro- 
visions are  directory  only,  and  that,  in 
the  absence  of  a  fraudulent  combina- 
tion between  the  officer  and  judgment 
creditor,  it  would  -not  necessarily 
render  a  sale  void."  Fatheree  v.  Wil- 
liams, 13  Tex.  430,  433,  35  S.  W.  324; 
Pearson  v.  Flanagan,  52  Tex.  266,  280; 
Odle  V.   Frost,  59  Tex.  684. 

But  in  Forbes,  etc.,  Co.  v.  Hill.  Dal- 
lam 486.  487,  it  was  held  that  the 
sheriff  is  not  bound  to  levy  on  prop- 
erty pointed  out  by  the  execution 
debtor. 

In  an  action  to  set  aside  an  execu- 
tion sale  on  the  ground  that  the  levy 
was  made  :n  disregard  of  plaintiff's 
right  to  point  out  property  and  in  dis- 
regard of  the  statute  regulating  the 
order  in  which  property  of  different 
kinds  is  to  be  levied  on,  a  charge  sub- 
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mitting  to  the  jury  whether  the  sheriff 
had  made  reasonable  inquiry  and 
search  for  defendant  before  he  made 
the  levy  was  sufficient.  Atcheson  v. 
Hutchison,  51  Tex.  223. 

The  title  of  -i  purchaser  of  lands  at 
an  execution  sale  is  not  affected  by  ir- 
regularities with  which  he  was  not  con- 
nected, such  as  the  failure  of  the  of- 
ficer to  call  upon  the  judgment  debtor 
to  point  out  property  before  the  levy. 
Donnebaum  v.  Tinsley,  54  Tex.  362; 
Grain  v,  Hogan  (Sup.),  16  S.  W.  1019. 

A  mere  irregularity  in  an  execution 
sale  of  land,  such  as  failing  to  demand 
a  previous  levy  on  personal  property 
as  directed  by  statute,  is  not  sufficient, 
though  accompanied  by  gross  inade- 
quacy of  price,  to  vacate  the  sale,  un- 
less shown  to  have  conduced  in  some 
way  to  such  inadequacy.  Driscoll  v. 
Morris,  2  Tex.  Civ.  App.  603,  21  S.  W. 
629. 

In  an  action  to  set  aside  an  execu- 
tion sale  of  land,  the  execution 
defendant  testified  that  he  had  per- 
sonal property  but  was  not  called 
on  for  a  levy,  ^nd  had  no  opportunity 
to  point  out  the  same.  There  was  evi- 
dence tending  to  contradict  his  state- 
ment that  he  bad  property,  .but  none 
beyond  the  return  of  the  officer  that 
he  was  calli*d  upon  for  a  levy.  Held 
sufficient  to  warrant  an  instruction 
that  the  facts  detailed  by  defendant,  if 
found  to  exist,  would  constitute  an  ir- 
regularity. Driscoll  V.  Morris,  2  Tex. 
Civ.   App.  603,   21   S.  W.  629. 

Where,  on  an  execution  sale,  the 
land  was  sold  for  a  grossly  inadequate 
price,  the  defendant  was  not  called  on 
to  point  out  the  property  levied  on, 
the  writ  was  made  returnable  in  90 
days  instead  of  60  days,  as  required  by 
law,  and  the  sale  took  place  after  60 
days,  and  the  land  levied  on  and  sold 
was  so  des:-ibed  as  to  render  it  doubt- 
ful what  land  was  covered  by  the  levy 
and  deed,  and  whether  the  land  levied 
on  was  that  which  was  sold,  the  court 
was  justified  in   setting  aside  the  sale. 


Day  V.  Johnson,  72  S.  W.  426,  32  Tex. 
Civ.   App.   107. 

An  execution  sale  of  land  worth  over 
$500  for  $10 — the  plaintiff  being  the 
purchaser,  and  presumed  to  have  no- 
tice of  an  irregularity  in  the  levy, 
namely,  the  sheriff's  omission  to  call 
on  the  defendant  to  point  out  personal 
property — held  to  be  properly  set 
aside.  Pearson  v,  Hudson,  52  Tex. 
352. 

(4)  Where  Right  Afforded. 

"The  evidence  shows  that  reasonable 
opportunity  was  afforded  plaintiff  to 
point  out  propel  ty,  and  this,  we  think, 
is  all  he  was  entitled  to  under  the 
statute  and  the  decisions."  Atcheson 
V.  Hutchison,  51  Tex.  223,  233,  citing 
Cook  V.  De  La  Garza,  13  Tex.  431; 
Kendrick  v.  Rice,  16  Tex.  254,  259. 

(5)  Where     Defendant     Not     Found 
after  Search. 

Sheriff  must  first  exercise  ordinary 
diligence  in  his  county  to  ascertain 
whether  the  defendant  has  an  agent 
or  personal  property  therein;  and 
where  he  makes  a  levy  on  land,  and 
the  defendant  applie^s  for  an  injunc- 
tion, it  will  be  presumed  that  the 
sheriff  exercised  proper  diligence,  un- 
less the  contrary  be  shown.  Cook  v. 
De  La  Garza,  13  Tex.  431;  Kendrick 
V.   Rice,  16  Tex.  254. 

"In  Atcheson  v.  Hutchison,  51  Tex. 
223,  the  duty  of  the  sheriff  to  give  the 
defendant  an  opportunity  to  point  out 
property  is  recognized,  by  the  court's 
holding  him  discharged  from  it  in 
making  reasonable  search  for  the  de- 
fendant before  making  the  levy." 
Fatheree  v.  Williams,  13  Tex.  Civ. 
App.  430,  433,  35  S.  W.  324. 

Defendant  Resident  of  Another 
County. — It  is  not  necessary  for  a 
sheriff,  in  whose  hands  an  execution 
is  placed  to  levy  on  property  of  de- 
fendant whose  residence  is  in  another 
county,  to  go  out  of  his  county  to  seek 
defendant,  to  afford  him  the  oppor- 
tunity of  pointing  out  property,  or  to 
ascertain  whether  he  have  an  agent  or 
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personal  property  in  the  county  sub- 
ject to  execution,  before  he  will  be 
aathorized  to  levy  on  the  lands  of  de- 
fendant in  the  county.  Cook  v.  De  La 
Garza,  13  Tex.  431;  Kendrick  v.  Rice, 
16  Tex.  254,  260;  Pearson  v.  Flanagan, 
52  Tex.  266:  Kingsland,  etc.,  Co.  v. 
Harrell,  1  App.  Civ.  Cases,  §  736. 

A  judgment  debtor,  living  out  of  the 
county,  without  other  property  there 
than  his  improved  land,  which  was 
lened  on,  can  not  complain  that  he 
was  not  called  on  to  point  out  land 
on  which  the  execution  might  be  levied. 
Kendrick  v.   Rice,  16  Tex.  254. 

Nonresident  Defendant. — The  sheriff 
need  not  search  for  a  nonresident  de- 
fendant in  ->rder  to  have  him  point  out 
the  property  to  be  levied  on.  Cook 
V.  De  La  Garza,   13  Tex.  431,  436. 

(6)  Where  Defendant  Has  No  Other 
Property. 
An  objection  to  a  levy  of  execution, 
because  the  sheriff  did  not  give  the 
defendant  an  opportunity  to  point  out 
other  property  subject  to  sale,  can 
not  avail  where  it  is  not  shown  that 
he  had  such  other  property,  which  he 
desired  to  be  sold.  Yett  v.  Iron' City 
^'at.  Bank  (Civ.  App.),  45  S.  W.  1033. 

0)   Iftode  and    Su£Bciency   of    Point- 
ing Out. 

Revised  Statutes,  art.  2287  does  not 
seem  to  make  a  mere  designation  of 
Personal  property  sufficient  to  require 
the  officer  to  levy  upon  it;  but  further 
requires  that  the  owner  of  such  prop- 
^ty  desiring  to  have  it  levied  upon 
shall  deliver  possession  thereof  to  the 
officer;  by  which,  however,  we  do  jiot 
understand  is  meant  necessarily  an  ac- 
tual delivery,  but  that  the  property 
niust  be  identified  in  some  way  and 
Placed  subject  to  the  right  of  the  of- 
"<^cr  to  take  possession  of  it.  Ander- 
son V.  Oldham,  82  Tex.  228,  233,  18  S. 
W.  557. 

^^*«^bing    Property. — Under     Rev. 


St. 


^rt.  2344,  providing  that  an  officer 


'^^ing  an   execution    shall    first    levy 
0"  property  pointed  out  by  the  owner, 


provided  that,  if  real  estate,  a  de- 
scription thereof  by  metes  and  bounds 
be  delivered  to  him,  a  verbal  descrip- 
tion, des'gnating  the  property  as  lots 
15  and  22  in  block  No.  11  of  Tilson  & 
Pitcher's  addition  to  the  city  of  Tex- 
arkana,  Tex.,  was  sufficient.  Beck  v. 
Avindino,  68  S.  W.  827,  29  Tex.  Civ. 
App.   500. 

Substituting  Other  Property. — 
Where  defendant  in  execution  objects 
to  the  levy  on  the  ground  that  while 
he  was  absent  from  home  the  sheriff 
levied  on  a  favorite  piece  of  property, 
without  calling  on  him  to  point  out 
the  property  to  be  levied  on,  he  should 
offer  to  point  out  other  property  suffi- 
cient to  satisfy  the  execution.  Choate 
V,   Redding,   18  Tex.  579. 

Where  the  defendant  in  execution 
seeks  to  enjoin  a  sale  under  the  exe- 
cution, on  the  ground  that  the  levy 
made  in  violation  of  his  right  to  point 
out  prpperty,  he  must  show  that  he 
pointed  out  or  offered  as  a  substitute 
other  property,  liable  to  execution, 
sufficient  to  satisfy  the  execution;  or, 
if  such  other  property  is  insufficient, 
that  he  requested  the  sheriff  to  levy 
on  it  also,  and  sell  it  before  selling  the 
property  which  he  desired  to  reserve: 
and  that  the  sheriff,  in  either  case, 
refused.     Ross   if.   Lister,   14   Tex.   469. 

A  petition  for  an  injunction  to  re- 
strain a  sheriff  from  levying  an  exe- 
cution on  certain  property,  alleging 
that  the  petitioner  has  other  property 
subject  to  execution,  is  insufficient, 
where  no  property  is  pointed  out. 
Smith  V.  Frederick,  32  Tex.  256. 

Defendant  in  execution,  if  he  wishes 
to  exercise  this  right  to  point  out 
property  to  be  levied  on  after  a  partial 
levy  has  been  made,  must  point  out 
other  property  as  a  substitute,  liable 
to  execution  and  sufficient,  or,  if  such 
other  property  is  insufficient,  he  must 
request  the  sheriff  to  levy  on  it  also, 
and  sell  it  rirst.  If  he  proposes  to  ex^ 
ercise  his  right,  he  must  put  the  officer 
in  possession  of  the  property,  or  give 
him    such   control    over   it   as   may   en- 
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able  him  to  deliver  it  to  the  purchaser. 
Ross   V.   Lister,   14   Tex.   469. 

The  levy  of  an  execution  is  valid 
though  made  without  a  demand  that 
the  defendant  designate  property  to  be 
levied  on  if  defendant  fails  or  refuses  to 
point  out  other  property  sufficient  to 
satisfy  the  execution.  Barbee  v. 
Heflin,  1   App.  Civ.  Cases,  §  744. 

The  burden  of  proof  is  upon  the  de- 
fendant to  show  that  he  offered  to 
point  out  property  to  be  levied  on. 
Barbee  v.  Heflin,  1  App.  Civ.  Cases,  § 
744. 

Tendering  Other  Property. — Where 
an  execution  defendant  made  no  tender 
of  personal  property  sufficient  to  sat- 
isfy the  judgment,  he  can  not  recover 
damages  on  the  ground  that  execution 
was  levied  on  his  land  without  a  levy 
first  being  made  on  his  personal  prop- 
erty. Ellis  V.  Harrison,  57  S.  W.  984, 
24  Tex.  Civ.  App.  13. 

Putting  Officer  in  Possession. — Art. 
2287,  Rev.  Stat,  requires  that  the 
owner  should  deliver  the  personal 
property  to  the  officer,  or  to  furnish 
the  officer  with  some  identification  of 
it  so  that  he  could  take  possession. 
Ross  V.  Lister,  14  Tex.  469,  475;  An- 
derson V.  Oldham,  82  Tex.  228,  18  S. 
W.  557;  Texas  Mexican  R.  Co.  v. 
Wright,  88  Tex.  346,  31  S.  W.  613,  af- 
firming 29  S.  W.  1134;  Ellis  v.  Har- 
rison. 24  Tex.  Civ.  App.  13,  20,  56  S. 
W.  592,  57  S.  W.  984,  affirmed  in  93 
Tex.  637,  no  op.,  94  Tex.  690,  no  op. 

To  properly  point  out  property  on 
levy,  the  defendant  must  put  the  of- 
ficer in  possession  of  it  in  the  manner 
suitable  to  the  circumstances.  Ross  v. 
Lister,  14  Tex.  469,  475. 

A  party  exercising  the  privilege  of 
pointing  out  property  must,  if  required, 
put  the  officer  in  possession  of  it,  by 
such  act  of  giving  possession  as  the 
nature  of  the  case  will  reasonably  ad- 
mit.    Ross  r.  Lister,  14  Tex.  469,  475. 

A  statement  to  the  levying  officer 
that  the  defendant  had  "horses  in  his 
lot  here  in  town  subject  to  execution 
sufficient  to  satisfy  said  execution,  and 


to  levy  on  them,"  is  not  such  a  point- 
ing out  of  property  as  will  satisfy  Re- 
vised Statutes,  article  2287.  Ander- 
son V.  Oldham,  82  Tex.  228,  233,  18 
S.   W.    557. 

The  act  of  a  station  agent  of  a  rail- 
road in  pointing  out  a  box  car  as  per- 
sonal property  for  the  levy  of  an  ex- 
ecution against  the  company,  does  not 
amount  to  a  delivery  necessary  under 
article  2287  of  the  Revised  Statutes. 
Texas-Mexican  R.  Co.  v.  Wright,  88 
Tex.  346,  350,  31  S.  W.  613,  affirming 
29   S.   W.   1134. 

A  judgment  debtor  pointed  out 
realty  subject  to  forced  sale,  more 
than  sufficient  to  make  the  judgment, 
and  requested  the  officers  having  an 
execution  lo  levy  thereon,  which  the 
latter  refused,  and  levied  on  and  sold 
personal  property  of  the  debtor  in  one 
mass.  Held,  in  an  action  for  damages 
and  to  set  the  levy  and  sale  aside, 
that  as  the  debtor,  in  his  pleadings, 
made  no  offer  to  put  the  officer  in  pos- 
session of  property  out  of  which  the 
judgment  could  be  made,  and  did  not 
tender  title  to  the  realty  upon  the  trial, 
and  the  record  failing  to  show  that  he 
had  property  out  of  which  the  demand 
could  be  collected,  the  value  of  the 
personalty  could  not  be  recovered 
without  paying  the  debt,  which  should 
be  deducted  therefrom.  Beck  r. 
Avondino,  S2   Tex.   314,   18   S.   W.   690. 

A  request  by  a  judgment  debtor  to 
levy  on  horses  in  a  lot  in  town,  in  the 
absence  of  a  more  specific  designa- 
tion, does  not  make  it  the  officer's 
duty  to  levy  thereon  before  levying  on 
re^l  estate,  under  Rev.  St.  art.  2287, 
which  requires  that  levy  shall  first  be 
made  on  property  designated  by  de- 
fendant, provided  that,  if  it  be  per- 
sonal property,  defendant  deliver  it 
into  the  officers  possession.  Ander- 
son  V.  Oldham,  82  Tex.  228,  18  S.  W.  557. 

(8)     Property   That   May  Be   Pointed 

Out. 
(a)    Property  Exempt. 
Property    reserved    by    law    for    the 
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famUy  and  exempt  from  execution  is 
not  subject  to  be  levied  on,  though 
with  the  consent  of  the  head  of  the 
family,  and  therefore  where  such 
property  is  pointed  out  by  the  defend- 
ant in  execution,  the  sheriflF  can  not 
properly  receive  it.  Ross  v.  Lister,  14 
Tex.  469. 

Where  a  judgment  debtor  points 
out  exempt  or  encumbered  property  of 
insufficient  value  to  satisfy  an  execu- 
tion the  sheriff  may  levy  on  such 
property,  subject  to  execution  as  he 
can  find.  Ross  v.  Lister,  14  Tex.  469, 
474. 

(b)   Property   of   Surety. 

The  principal  debtor  can  not  re- 
<juire  that  'i  levy  be  made  on  his 
surety's  personalty  rather  than  on  his 
own  improved  realty.'  Kendrick  v. 
Rice,  16  Tex.    254,    261. 

<c)  Property  of  Third  Person. 

Where  the  sheriff  has  decided  that 
certain  property,  which  was  pointed 
out  to  him  by  a  defendant  as  the  prop- 
erty of  his  codefendant,  is  not  liable 
to  levy,  plamtiff  need  not  move  against 
the  sheriff  in  order  to  determine 
whether  his  decision  is  correct  or  not, 
but  may  proceed  at  once  to  have  the 
Judgment  collected.  Carey  v.  Tinsley, 
22  Tex.  383. 

W  Substituting  Property. 

If  after  a  levy  on  certain  property, 
sufficient  other  property  be  tendered 
^  a  substitute,  it  ought  to  be  accepted 
*ny  time  before  the  advertisement  of 
«le.  Ross  V.  Lister,  14  Tex.  469, 
474. 

«•  By  Plamtiflf. 

Under  Hart.  Dig.  art.  1327,  declar- 
ing that  defendant  in  execution  shall 
have  the  right  to  designate  the  prop- 
^y  to  be  levied  on,  and,  if  he  refuse, 
it  shall  be  the  duty  of  the  sheriff  to 
^'cct  the  property,  though  plaintiff 
had  no  right  to  make  a  designation,  if 
he  did  so,  and  the  sheriff  selected  the 
property    so     designated,    the    sale    is 


valid.  Bryan  v.  Bridge.  6  Tex.  137; 
Fleming  v,   Powell,  2  Tex.  225. 

This  would  be  the  officer's  course  if 
the  property  levied  on  and  appraised 
should  not  sell  for  two-thirds  its  ap- 
praised value,  when  he  went  to  make 
the  second  levy,  provided  the  defend- 
ant failed  to  point  out  other  property 
than  that  first  shown  and  offered  for 
sale.     Scott  v.  Allen,   1   Tex.  508,  518. 

"The  plaintiff's  right  to  point  out 
property  does  not  depend  on  the  num- 
ber of  executions  that  may  have  been 
issued,  but  v.pon  what  has  been  done. 
If  the  defendant  has  had  the  privilege 
of  twice  pointing  out  property — of  ap- 
praisement and  offer  of  sale  under  the 
same  execution,  the  plaintiff's  right  to 
point  out  would  accrue  on  the  second; 
when  this  had  occurred,  all  those  facts 
should  appear  en  the  sheriff's  return 
on  the  first  execution."  Scott  v.  Al- 
len,  1  Tex.  508,  518. 

The  fact  that  the  plaintiff  in  execu- 
tion has  no  right  to  point  out  the  prop- 
erty does  not  bind  the  sheriff  to  re- 
ceive his  designation,  but  his  having 
done  so  did  not  make  the  levy  void. 
Sydnor  v.   Roberts,  13  Tex.  598,  622. 

The  plaintiff  can  not  designate  the 
property  where  an  execution  is  issued 
to  sell  without  appraisement;  but  the 
sheriff  may  adopt  the  plaintiffs  desig- 
nation after  the  defendant  fails  to 
designate.  Bryan  v.  Bridge,  6  Tex. 
137,   142. 

While  it  is  not  the  duty  of  counsel 
for  a  plaintiff  in  execution  to  point  out 
property  for  a  sheriff  to  levy  upon, 
yet,  if  he  be  applied  to  by  the  sher- 
iff to  indicate  property  from  which  to 
satisfy  the  execution,  and  withholds 
from  the  officer  knowledge  in  his  pos- 
session, which  would  enable  him  to 
make  a  levy,  that  fact  would  exoner- 
ate the  officer  from  liability.  Batte  v. 
Chandler,  53  Tex.  613. 

Conformity  to  Statute. — Act  Jan. 
27th,  1842,  §  4  relating  to  executions 
provides  that  the  defendant  may  desig- 
nate   the    property    to    be    levied    on. 
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Section  17  provides  that  on  the  day  of 
sale  plaintiff  may  choose  one  and  the 
defendant  another  appraiser  but  if 
either  party  fail  to  attend  or  make  his 
selection,  the  sheriff  shall  appoint  an 
appraiser  for  the  absentee.  Section  12 
provides  thit  in  case  there  is  no  sale 
as  contemplated  in  section  17  the  sher- 
iff may,  after  the  expiration  of  three 
months,  proceed  to  make  a  second  levy 
on  property  pointed  out  to  him  by  de- 
fendant, not  being  the  same  levied  on 
in  the  first  instance  and  in  case  the 
property  levied  on  in  the  second  in- 
stance will  not  bring  two-thirds  of  its 
appraised  value  then,  after  the  expira- 
tion of  three  months  from  the  last- 
mentioned  day  the  plaintiff  may  desig- 
nate such  property  of  defendant  as  he 
may  think  proper  to  be  levied  on. 
Three  executions  were  issued  on  which 
the  sheriff  returned  that  he  had  levied 
on  property  pointed  out  by  defendant 
but  that  the  plaintiff  not  attending  to 
select  an  appraiser,  he  could  not  get 
any  one  to  act  for  him  and  did  not 
offer  the  property  for  sale.  Held,  that 
these  returns  did  not  show  a  compli- 
ance with  law  by  the  plaintiff  and 
therefore  he  was  not  entitled  to  point 
out  the  property  on  which  a  fourth 
execution  might  be  levied.  Scott  v. 
Allen,  1  Tex.  508. 

d.   By  Surety. 

Where  the  principal  defendant  in  ex- 
ecution refuses  to  point  out  property, 
it  becomes  the  duty  of  the  officer  to 
find  the  property,  if  he  can,  whereon 
to  levy  the  execution;  and  it  is  the 
right  of  the  sureties  in  the  judgment  to 
aid  him  in  finding  the  property  of  the 
principal,  if  they  see  proper  to  do  so; 
it  is  therefore  no  objection  to  a  levy,  in 
such  a  case,  that  it  purports  to  be  made 
on  property  of  the  principal,  pomted 
out  by  the  surety.  Martin  v.  Rice,  16 
Tex.  157;  Kendrick  v.  Rice,  16  Tex. 
254. 

Where  a  judgment  is  obtained  against 
a  vendee  and  vendor  on  the  vendee's 
notes    transferred   by   the    vendor,    the 


vendor  may  as  surety  point  out  the 
land  for  which  they  were  given  to  the 
sheriff  levying  execution  on  said  judg- 
ment.    Kelso  t'.  Pratt,  26  Tex.  381,  382. 

e.  By  Mortgagee. 

Where  a  registered  mortgage  covers 
a  number  of  animals  of  a  certain  brand 
in  a  larger  herd  of  the  same  brand,  a 
creditor  of  the  mortgagor  purchasing 
at  his  own  execution  sale  is  charged 
with  notice  of  the  mortgagee's  right  to 
designate  which  shall  be  subject  to  the 
lien,  and  is  put  on  inquiry  as  to  whether 
it  has  been  done.  Avery  ?/.  Popper  (Civ. 
App.),  45  S.  W.  951,  modified  48  S.  W. 
572  and  49  S.  W.  219,  50  S.  W.  122,  92 
Tex.  337. 

f.  By  Claimant  of  Property. 

A  third  person,  claiming  slaves 
which  had  been  taken  on  execution, 
can  not  introduce  evidence  that  the 
defendant  in  execution  owned  personal 
property  and  uncultivated  lands,  which 
were  first  subject  to  levy  under  execu- 
tion.    Mosely  v.  Gainer,  10  Tex.  393. 

I.     ON    HOW    MUCH    PROPERTY 
LEVIED. 

The  amount  of  property  on  which 
an  officer  may  levy  by  virtue  of  his 
process  is  not  defined  by  law,  and  it 
would  be  extremely  difficult  to  pre- 
scribe a  rule  on  the  subject.  A  large 
discretion  in  this  respecj  is  of  neces- 
sity to  be  confided  to  the  officer.  Cor- 
nelius V.  Burford,  28  Tex.  202. 

All  circumstances  are  to  be  consid- 
ered in  determining  whether  a  levy  is 
excessive.  Cornelius  v.  Burford,  28 
Tex.   202,   210. 

"In  determining  what  is  a  sufficient 
levy  for  the  purpose  of  satisfying  the 
writ,  the  officer  is  left  to  exercise  his 
own  judgment,  free  from  the  con- 
straint of  either  the  plaintiff  or  de- 
fendant; and  is  accountable  to  the 
plaintiff,  on  the  one  hand,  if  he  fails  to 
levy  on  as  much  as  a  reasonably  pru- 
dent man  would  deem  sufficient  for 
that  purpose,  making  a  proper  allow- 
ance  for   the    sacrifice   usually    incident 
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to  forced  sales;  and  on  the  other  hand, 
he  is  answerable  tP  the  defendant  for 
an  unreasonable  and  unnecessary  levy 
on  his  property.  He  is  not  bound  to 
take  exactly  enough  and  no  more; 
this  would  be  unreasonable,  if  not  im- 
possible. It  is  only  where  the  estimate 
is  so  far  from  that  which  a  prudent, 
discreet  man  would  make  as  to  render 
him  accountable  from  a  presumption 
of  negligence  or  design  to  wrong  or  in- 
jure the  oarty  aggrieved."  Fatheree 
r.  Williams,  13  Tex.  Civ.  App.  430, 
433,  35  S.  \V.   324. 

Where  the  agent  of  defendant  in 
execution  points  out  to  an  officer  for 
levy  the  whole  of  a  tract  of  land, 
though  a  part  would  suffice,  and  the 
whole  was  purchased  at  a  sale  by  a 
stranger,  the  agent  is  estopped  to  at- 
tack the  title  of  the  purchaser  on  the 
pround  that  the  levy  was  excessive. 
Cornelius  v.  Burford,  28  Tex.  202. 

Under  Rev.  St.  1895,  arts.  2363,  2364, 
Riving  an  execution  defendant  whose 
land  had  been  levied  on  the  right  to 
have  the  land  subdivided  and  sold  in 
small  tracts,  an  execution  defendant 
can  not  recover  damages  for  excessive 
levy  on  his  land.  Ellis  v.  Harrison,  57 
S.  \V.  984,  24  Tex.  Civ.  App.  13. 

A  levy  can  not  be  made  on  an  entire 
trust  estate  for  the  purpose  of  subject- 
ing an  inconsiderable  interest  mixed 
^'Jth  it,  it  should  be  confined  to  that 
particular  interest.  Parker  v.  Portis,  14 
Tex.  166,  170. 

The  amount  of  an  execution  and  the 
\alue  of  the  property  taken  by  virtue 
thereof,  are  not  in  all  cases  the  only 
tacts  to  be  considered  in  determining 
whether  the  levy  was  excessive.  Cor- 
nelius V.  Burford,  28  Tex.  202. 

If  in  a  sale  under  execution  of  shares 
of  stock  no  mention  of  the  number  of 
shares  is  required,  then  there  would  be 
nothing  to  prevent  an  excessive  levy, 
and  a  very  large  estate  might  be  sold 
to  satisfy  a  very  small  judgment,  and 
that,  too,  when  the  property  was  capa- 
'>le  of  division,  leading  to  sacrifice  to 


both  debtor  and  creditor.  There 
should  be  no  such  uncertainty  in  exe- 
cution sales.  Keating  v.  Stone,  etc., 
Co.,  83  Tex.  467,  18  S.  W.  797. 

Allowance  for  Depreciation  and 
Coists. — It  is  the  duty  of  the  officer  in 
levying  to  make  a  proper  allowance  for 
depreciation  in  price  as  the  usual  effect 
of  a  forced  sale.  Atcheson  v.  Hutchi- 
son, 51  Tex.  223. 

In  making  a  levy  there  should  be  a 
proper  allowance  for  depreciation  in 
value  incident  to  the  forced  sale,  and 
the  levy  should  cover  costs  and  inci- 
dental expenses.  Dewitt  v.  Oppen- 
heimer,  51  Tex.  103. 

Effect  of  Excessive  Levy  on  Sale. — 
The  facts  that  the  levy  was  excess- 
ive; that  the  land  was  sold  for  much 
less  than  its  value;  that  the  judgment 
debtor  had  ample  personal  property  to 
satisfy  the  judgment,  but  was  given  no 
opportunity  to  point  it  out  for  levy; 
and  that  the  sUeriff  refused  to  sell  the 
land  in  small  quantities,  as  the  debtor 
requested. — are  not  sufficient  to  vitiate 
the  sale  where  the  land  is  bought  by 
one  not  a  party  to  the  action.  Crain 
r.  Hogan  (Sup.),  10  S.  W.  1019. 

Objections  to  Excessive  Levy.— 
Where  an  execution  defendant  points 
out  a  tract  of  land  to  be  sold  to  satisfy 
the  execution,  and  it  is  purchased  by  a 
stranger,  defendant  is  estopped  from  im- 
peaching the  act  of  the  officer  or  the 
title  of  the  purchaser  on  the  ground 
that  the  levy  was  excessive.  Cornelius 
z\  Burford,  28  Tex.  202. 

J.   MANNER  OF  MAKING  LEVY. 
1.   In  General 

The  handing  by  an  officer  of  a  no- 
tice of  levy  to  the  execution  defendant 
is  not  a  levy,  when  it  is  immediately 
given  back  to  the  officer,  and  he,  after 
consultation  with  such  defendant  and 
his  attorneys,  determines  not  to  make 
the  levy  and  returns  the  notice  and 
copy  to  the  execution  plaintiffs  attor- 
ney, and  informs  him  that  he  will  not 
make    the    l?vy    without    an    indemnity 
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bond,  which  is  refused.  Adoue  v.  Wet- 
termark,  82  S.  W.  797,  36  Tex.  Civ.  App. 
585. 

2.  Conformity  to  Statute. 

Statutes  prescribing  the  mode  of 
making  levy  and  sale  of  personal  prop- 
erty must  be  strictly  followed.  Gunter 
:'.  Cobb,  82  Tex.  598,  607,  17  S.  W.  848. 

In  the  absence  of  a  compliance  with 
the  statute  under  which  an  execution 
is  levied,  tlie  presumption  is  that  the 
property  did  not  bring  as  much  as  it 
would  had  the  law  been  complied  with, 
and  no  inquiry  will  be  made  on  that 
subject.  Gunter  v.  Cobb,  82  Tex.  598, 
17    S.    W.    S4S. 

3.  Conformity  to  Direction  of  Plaintiff. 

It  is  the  duty  of  a  sheriff  who  has 
an  execution  in  his  hands,  to  obey  all 
lawful  instructions  of  the  owner  of  the 
judgment  on  which  it  issued  in  making 
a  levy  and  sale.  When  one,  other  than 
the  judgment  creditor,  or  his  recog- 
nized attorney,  assumes  to  direct  him, 
he  is  not  l)ound  to  obey,  unless  such 
party  has  the  legal  or  equitable  title 
to  the  judy:ment.  The  owner  of  the 
judgment  has  the  right  to  control  the 
execution,  r^ven  as  against  his  own  at- 
torney of  record.  Daugherty  v.  Moon, 
59    Tex.    397. 

4.  By  Use  of  Force. 

A  levy  m^de  by  unauthorized  force 
is  void  and  [he  officer  is  liable  there- 
for. Hilhnan  v.  Edwards,  28  Tex.  Civ. 
App.    308,    r>!>   S.    W.    788. 

Although  an  officer  has  in  his  hands 
an  order  of  court  for  the  sale  of  spe- 
cific property  upon  which  a  lien  has 
been  foreclfxsed,  he  has  not  the  right 
to  make  a  forcible  entry  into  the  dwell- 
ing of  the  defendant  for  the  purpose 
of  seizing  the  property,  nor  the  right 
to  climb  through  an  open  window  of 
the  dwellinjTt  if  that  is  an  unusual  place 
of  entry.  Hillman  r.  Edwards,  28  Tex. 
Civ.   App.   308,   66   S.    W.   788. 

Where  an  officer  has  effected  a  law- 
ful entry  into  a  dwelling  house  and 
thereby    acquired    the    right   to   use   all 


necessary  force  in  making  the  levy,, 
and  he  voluntarily  leaves  without  doinsT 
so,  he  is  not  entitled  to  re-enter  the 
house  by  force.  Hillman  v.  Edwards,. 
28  Tex.  Civ.  App.  308,  66  S.  W.  788. 

5.  Of  Execution  from  Another  County^ 

There  is  no  good  reason  for  requir- 
ing an  execution  from  another  county 
to  be  levied  with  any  greater  formality 
than  in  other  cases  of  execution  sales. 
Cundiff  V.   Teague,  46  Tex.  475,  477. 

6.  Of  Execution  from  Justice's  Court. 

There  is  no  good  reason  for  requir- 
ing an  execution  from  a  justice's  court 
to  be  levied  vith  any  greater  formality 
than  in  other  cases  of  execution  sales. 
Cundiff  v.  Teague,  46  Tex.  475,  477. 

7.  On  Land. 

Entry  upon  Land. — Rev.  Stat.  art. 
2291,  providing  that  "in  order  to  make 
a  levy  on  real  estate  it  shall  not  be 
necessary  for  the  officer  to  go  upon 
the  ground,  but  it  shall  be  sufficient 
for  him  to  endorse  such  levy  upon  the 
writ"  is  but  declaratory  of  what  the 
law  was  previous  to  the  adoption  of 
the  revision.  Sanger  Bros.  v.  Thos. 
Trammell  &  Co.,  66  Tex.  361,  1  S.  W. 
378;  Riordan  v.  Britton,  69  Tex.  198^ 
203,   7  S.   W.   50. 

Where  the  judgment  is  a  lien  on  the 
land,  the  officer  levying  an  execution 
thereon,  need  not  enter  thereon.  Le- 
land  V.  Wilson,  34  Tex.  79,  94. 

But  where  the  lands  are  not  under 
the  judgment  lien,  the  officer  must 
carry  his  execution  to  the  premises 
and  take  pedal  possession  before  he 
can  make  a  valid  sale.  Leland  v.  Wil- 
son, 34  Tex.  79,  94.     But  see  below. 

The  practice  is  believed  to  have  been 
the  same,  whether  the  judgment  was 
or  was  not  a  lien  on  the  land  before 
the  levy.  Cundiff  7\  Teague,  46  Tex. 
475,  477. 

In  Cavanaugh  v.  Peterson,  47  Tex. 
197,  204,  it  was  contended  upon  the 
authority  of  Leland  v.  Wilson,  34  Tex. 
79,  94,  that  to  make  a  valid  levy  upon 
land  the  sheriff  must  go  upon   it,  hut 
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it  was  held  that  the  court,  upon  a  full 
consideration  of  that  case,  in  connec- 
tion with  the  adverse  views  often  held 
by  the  court  previously,  has  decided 
directly  the  contrary  more  than  once. 
See  Hancock  v,  Henderson,  45  Tex. 
479;  CundifF  v.  Teague,  46  Tex.  475; 
Catlin  r.  Bennatt,  47  Tex.  165. 

A  levy  of  execution  by  a  constable 
on  lands  within  the  county,  but  out- 
side his  precinct,  as  authorized  by 
Pasch.  Dig.  arts.  987,  993,  may  be  suffi- 
ciently made  without  going  on  such 
lands.    Cundiff  v.  Teague,  46  Tex.  475. 

Service  of  Notice  on  Defendant. — An 
execution  sale  of  land  is  invalid  in  the 
absence  of  notice  of  the  levy  served 
on  the  defendant  in  execution  by  the 
officer  holding  the  same,  though  the 
defendant  had  actual  notice  of  the  sale. 
Johnson  v.  Daniel,  25  Tex.  Civ.  App. 
587,  63  S.  W.  1032. 

S.  On  Pesonalty. 
a.  In  GeneraL 

To  constitute  a  valid  levy  of  an  ex- 
ecution on  personal  property,  the 
sheriff  must  do  such  acts  as  would 
subject  him  to  an  action  of  trespass, 
but  for  the  protection  of  the  execution. 
Bryan  v.  Bridge,  6  Tex.  137;  Portis  v. 
Parker,  8  Tex.  23;  Frieberg,  etc.,  Co.  v, 
Johnson,  71  Tex.  558,  9  S.  W.  455. 

Must  Take  Possession. — To  make 
^^lid  levy  on  personal  property,  officer 
should  make  seizure,  or  take  actual 
possession.  It  is  not  sufficient  if  he 
^ave  a  view  of  it.  Bryan  v.  Bridge,  6 
Tex.  137,  141;  Portis  v.  Parker,  8  Tex. 
^'  25;  Converse  &  Co.  v.  McKee,  14 
Tex.  20.  30;  Cavanaugh  v.  Peterson, 
^' Tex.  197;  Frieberg,  etc.,  Co.  v.  John- 
^"'  71  Tex.  558,  9  S.  W.  455;  Gunter 
^-  Cobb,  82  Tex.  598,  603,  17  S.  W.  848; 
Lindsey  v.  Cope,  91  Tex.  463,  43  S.  W. 
^\^  S.  W.  276.  affirming  43  S.  W.  29. 

"The  law  requires  that  a  levy  upon 
personal  property  shall  be  made  by 
^"ig  possession  thereof  when  the  de- 
fendant in  execution  is  entitled  to  pos- 
session.   Rev.  Stats.,  art.  2292.*'     Gun- 


ter V.  Cobb,  82  Tex.  598,  606,  17  S.  W. 
848.  ' 

A  mere  declaration  of  possession 
does  not  constitute  a  sufficient  levy. 
Converse  &  Co.  v.  McKee,  14  Tex. 
20,  30. 

**What  will  constitute  such  posses- 
sion as  the  law  requires  depends  largely 
on  the  situation  and  character  of  the 
property."  Gunter  v,  Cobb,  82  Tex. 
598,  606,   17  S.  W.  848. 

A  judgment  creditor  levying  on  per- 
sonal property,  one  part  of  which  is 
alleged  to  belong  to  the  judgment 
debtor  by  virtue  of  two  years'  posses- 
sion, under  Revised  Statutes,  article 
2547,  must  do  so  by  actual  seizure  of 
the  property,  or  a  part  thereof,  and  not 
by  service  of  notice.  Hunstock  v.  Rob- 
erts   (Civ.   App.),  65  S.  W.  675. 

The  act  of  the  officer  in  the  asser- 
tion of  his  right  to  the  property  must 
be  open  and  notorious,  and  such  as 
would  be  susceptible  of  proof  if  called 
in  question.  If  secret  levies  and  claims 
to  property  without  possession  or  con- 
trol were  tolerated,  the  rights  of 
parties  interested  would  be  greatly  em- 
barrassed, and  third  parties  without 
the  means  of  knowledge  of  such  claims 
might  be  made  the  victims  of  their  ig- 
norance. Portis  V.  Parker,  8  Tex. 
23,   26. 

b.  Statutory  Provision. 

"The  mode  in  which  a  levy  on  per- 
sonal property  must  be  made  is  not 
indicated  in  the  statute  regulating  ex- 
ecutions, but  there  are  various  pro- 
visions relative  to  the  responsibility, 
etc.,  of  the  .sheriff  for  the  production 
of  the  property  levied  upon,  which 
must  be  predicated  upon  the  fact  of 
previous  seizure  and  possession." 
Portis  V.  Parker,  8  Tex.  23,  25. 

c.  On  Stock  of  Goods. 

The  goods  should  be  brought  within 
the  view  of  the  officer  and  be  subject 
to  his  control;  that  he  may  take  an 
inventory  of  them,  or  perform  some 
open  and  unequivocal  act  in  assertion 
of  his  title  whicli  would  operate  to  dis- 
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turb  and  divest  the  possession  of  the 
defendant.  Pbrtis  v,  Parker,  8  Tex. 
23,    25. 

Where  an  officer  goes  with  an  exe- 
cution to  defendant's  store,  which  is 
locked,  and,  without  gaining  entrance, 
nails  strips  across  the  door,  and  reads 
the  writ,  and  notifies  defendant,  there 
is  no  levy.  Lynch  v.  Payne  (Civ. 
App.),   49    S.    W.    406. 

A  levy  made  in  view  of  a  stock  of 
goods  in  gross  is  a  good  levy,  and  the 
sheriff,  on  so  levying,  is  entitled  to  the 
necessary  time  in  which  to  make  his 
invoice.     Grove  v.  Harris,  35  Tex.  320. 

d.    On  Cattle. 

**lt  is  difficult  to  prescribe  any 
special  mode  for  a  levy  upon  wild  cat- 
tle. A  levy  must  combine  notoriety 
with  such  seizure  as  would  enable  the 
sheriff  to  control  and  keep  in  safety 
the  property.  At  the  same  time  the 
possession  must  be  according  to  the 
nature  of  the  property,  and  the  act 
of  the  sheriff  should  not  subject  the 
defendant  to  any  unnecessary  expenses 
to  be  incurred  for  its  preservation.  If 
wild  cattle  were  penned  and  fed  until 
the  day  of  sale,  the  expenses  would 
consume  a  great  portion  of  the  prop- 
erty. If  herdsmen  were  employed  to 
guard  them,  the  charges  would  be 
onerous  on  the  defendant.  It  may  be 
said  that  ihe  latter  can  always  avoid 
such  expense  by  giving  bond  for  de- 
livery. This  might  not  always  be 
convenient,  .ind  in  many  cases  would 
be  oppressive.  As  the  subject  of  a 
proper  rule  in  such  cases  has  not  been 
discussed  by  counsel,  I  will  waive  fur- 
ther remarks."  Portis  v.  Parker,  8 
Tex.   23,   28. 

A  *'range  levy"  may  be  made  by  des- 
ignating by  re-isonable  estimate  the 
number  of  animals,  and  describing 
them  by  marks  and  brands,  or  either, 
without  taking  actual  possession.  El- 
liott V.  Long,  77  Tex.  467,  14  S.  W., 
143;  Gunter  v.  Cobb,  82  Tex.  598,  17 
S.  W.  848;  Davis  &  Bro.  v.  Dallas  Nat. 
Bank,  7  Tex.  Civ    App.   41,   26   S.   W. 


222;  Donald  v.  Carpenter,  8  Tex.  Civ. 
App.  321,  324,  :^7  S.  W.  1053;  Swan  v. 
Larkin,  8  Tex.  Civ.  App.  421,.  28  S. 
W.  217;  Carothers  v.  Wilkerson,  2 
App.  Civ.  Cases,  §  353. 

The  officer  is  required  to  "designate 
by  reasonable  estimate  the  number  of 
animals,"  and  this  measures  the  extent 
of  the  purchaser's  right  to  select  and 
hold,  or  in  other  words  limits  his 
purchase.  Gunter  v.  Cobb,  82  Tex. 
598,  17  S.   VV.  S48. 

A  levy  upon  certain  cattle  "running 
at  large  on  the  range  in  M.  county''  is 
presumed  to  be  sufficient  as  a  range 
levy,  under  Rev.  St.  art.  2293,  where  it 
is  not  shown  that  defendant's  range 
extended  beyond  M.  county.  Sparks 
V,  McHugh  (Civ.  App.),  43  S.  VV.  1045. 

Rev.  St.  art.  2293,  provides  that  an 
execution  on  cattle  on  range  may  be 
levied  by  designating  the  property  and 
by  estimatir.g  and  describing  the 
brands;  and  article  2314  declares  that, 
when  a  levy  is  made,  the  stock  need 
not  be  present  at  the  place  of  sale,  and 
the  purchaser  shall  be  authorized  to 
gather  and  pen  the  stock  and  select 
the  number  purchased  by  him.  Held 
that,  until  such  selection  was  made, 
the  purchaser's  title  did  not  attach  to 
any  animals.  Gunter  v.  Cobb,  82  Tex. 
598,    17    S.    VV.    848. 

Rev.  St.  .irt.  2293,  provides  that  cat- 
tle running  at  large  in  a  range  may  be 
levied  on  by  designating  by  estimate 
the  number  of  animals  and  describing 
them  by  their  marks  or  brands,  and 
article  2314  declares  that  when  such 
levy  is  made  the  stock  need  not  be 
present  at  ^he  place  of  sale,  and  the 
purchaser  shall  be  authorized  to  gather 
and  pen  such  stock,  and  select  there- 
from the  number  purchased  by  him. 
Held,  that  the  purchaser  will  have  the 
right  to  gather  from  the  entire  stock, 
though  found  m  a  county  other  than 
that  in  which  the  levy  and  sale  are 
made,  a  sufficient  number  to  enable 
him  to  select  and  appropriate  the  num- 
ber he  is  entitled  to.  Gunter  v.  Cobb, 
82  Tex.  598,  17  S.  W.  848. 
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It  is  evident  that  the  levy  and  sale 
do  not  pass  lit'e  to  any  particular  ani- 
mals, but  gives  only  the  right  to  select 
the  number  sold.  The  right  of  the 
purchaser  is  "to  gather  and  pen  such 
stock  and  select  therefrom  the  num- 
ber purchased  by  him.'*  Gunter  v. 
Cobb,  82  Tex.   598,   17   S.   W.   848. 

.\  return  of  execution  recited  a  levy 
"on  about  2.000  head  of  cattle,  more 
or  less,  running  at  large  upon  [defend- 
ants'] range  in  H.  and  adjoining 
counties;"  "said  cattle  branded"  with 
two  specified  marks,  "and  also  upon 
those  branded"  with  a  third  mark, 
specified.  Held,  that  the  failure  of  the 
return  to  state  the  number  of  cattle 
included  in  each  brand  did  not  show 
that  the  levy  was  void.  Brown  v. 
Hudson,  38  S.  W.  653,  14  Tex.  Civ. 
App.  605. 

Where  Cattle  in  Inclosure. — Rev. 
St  1895,  art.  2350,  providing  that  a 
range  levy  may  be  made  upon  stock, 
where  it  can  not  "be  herded  and 
penned  without  great  inconvenience 
and  expense,*'  does  not  authorize  such 
levy  upon  stock  in  an  inclosure  con- 
taining 1,280  acres.  Lindsey  v.  Cope, 
44  S.  W.  276,  91  Tex.  463;  Cope  v. 
Lindsey,  43  S.  W.  29,  17  Tex.  Civ. 
App.  203. 

'*The  stock  were  not  running  at 
large  in  a  range,  but  that  they  were 
confined  in  pastures  all  under  fence, 
the  largest  containing  1280  acres.  The 
allegations  negative  the  existence  of 
the  conditions  which  would  justify  a 
•^nge.  levy  as  prescribed  by  article 
2350,  Revised  Statutes.  They  negative 
the  fact  that  the  stock  could  *not  be 
herded  and  penned  without  great  in- 
convenience and  expense.'  In  fact, 
they  indicate  that  the  horses  and  cattle 
could  be  herded  and  penned  without 
y^'cat  inconvenience  and  expense." 
Cope  V.  Lindsey,  17  Tex.  Civ.  App. 
203,  204,  43  S.  W.  29,  affirmed  in  91 
Tex.  4<3. 

Where  stock  were   confined   in   pas- 
tures all  under  fence,  a  range  levy  was 
7  T'ex-ai 


not  justifiable.  Cope  v.  Lindsey,  17 
Tex.  Civ.  App.  203,  204,  43  S.  W.  29, 
affirmed   in  91  Tex.  463. 

Where  Range  Extends  to  Several 
Counties. — Cattle  ranging  at  will  on 
pastures  belon^'ing  to  the  owner,  con- 
taining about  300,000  acres  and  includ- 
ing lands  in  several  counties,  though 
such  pastures  are  inclosed,  are  within 
the  provisions  of  Rev.  St.  art.  2293, 
providing  that  a  levy  upon  cattle  "run- 
ning at  large  in  a  range,  and  which 
can  not  be  herded  and  penned  without 
inconvenience  and  expense,"  may  be 
made  by  designating  by  reasonable  es- 
timate the  number  of  animals,  and  de- 
scribing them  by  their  marks  or  brands. 
Gunter  v.  Cobb,  82  Tex.  598,  17  S.  W. 
484. 

Under  Rev.  St.  art.  2293,  providing 
that  a  levy  on  cattle  running  at  large 
in  a  range,  and  which  can  not  be 
herded  and  penned  without  great  incon- 
venience and  expense,  may  be  made  by 
designating  by  reasonable  estimate  the 
number  of  arimr.ls,  and  describing  them 
by  their  marks  or  brands,  such  levy 
to  be  made  in  the  presence  of  two  or 
more  credible  persons,  and  notice 
thereof  to  be  given  in  writing  to  the 
owner  or  his  agent,  if  residing  in  the 
county  and  known  to  the  officer;  and 
article  2314,  declaring  that  when  such 
levy  is  made  the  stock  need  not  be 
present  at  the  place  of  sale,  and'  the 
purchaser  shall  be  authorized  to  gather 
and  pen  such  stock,  and  select  there- 
from the. number  purchased  by  him, — 
such  a  levy,  where  the  cattle  are  run- 
ning at  large  in  a  pasture  including 
lands  in  several  counties,  must  be  made 
without  restriction  based  on  county 
boundaries  or  it  will  be  invalid.  Gunter 
r,  Cobb,  82  Tex.  598,  17  S.  W.  848. 

e.   On  Crops. 

In  making  an  execution  levy  upon 
an  unsevered  crop,  the  officer  must 
either  take  possession  of  the  land  to 
gather  the  crop  or  sell  it  ungathered. 
Coates  V.  Caldwell,  71  Tex.  19,  21,  8 
S.  W.  922. 
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Whether  or  not  an  officer  levying  an 
execution  was  in  the  field  where  cer- 
tain cotton  stood  ungathered,  when 
levy  was  made  thereon,  is  immaterial 
as  the  plaintiff  can  maintain  an  action 
against  the  officer  for  the  value  of  the 
property  lost  to  him  thereby,  even 
though  the  levy  was  irregular.  Cox  v. 
Patten  (Civ.  App.),  66  S.  W.  64,  af- 
firmed in  95  Tex.  676,  no  op. 

f.  On  Corporate  Stocks. 

Article  2294,  Revised  Statutes,  pro- 
vides, that  "a  levy  on  the  stock  of  any 
corporation  or  joint  stock  company  is 
made  by  leaving  a  notice  thereof  with 
any  officer  of  such  company."  Shares 
so  levied  upon  may  be  sold  under  exe- 
cution. Rev.  Stat.,  art.  2297.  Keating 
V.  Stone,  etc.,  Co.,  83  Tex.  467,  18  S. 
W.  797. 

A  levy  on  stock  of  a  corporation, 
without  leaving  notice  with  an  officer 
of  the  corporation,  as  required  by  Rev. 
St.  art.  2294,  is  void.  Wagner  v. 
Marple,  10  Tex.  Civ.  App.  505,  31  S. 
W.  691. 

Where  execution  was  levied  against 
S,  which  described  the  property  as  all 
the  shares  of  stock  owned  by  him  in 
the  S  company,  and  all  his  right,  title, 
and  interest  therein,  and  no  effort  was 
made  by  garnishment  to  ascertain  the 
number  of  shares  he  held,  the  levy  and 
sale. were  void,  and  passed  no  title  to 
the  purchaser.  Keating  v.  Stone  & 
Sons  Live  Stock  Co.,  83  Tex.  468,  18 
S.    W.    797. 

g.  On  Slaves. 

A  valid  levy  and  sale  of  an  undivided 
interest  of  a  part  owner  of  slaves  can 
not  be  made  without  the  slaves  being 
present  at  the  time  of  levy  and  sale, 
or  in  some  way  under  sheriflTs  con- 
trol. Brown  v.  Lane,  19  Tex.  203,  205. 
h.    Dependent  on  Possession. 

Under  the  express  terms  of  Rev. 
St.  1895,  arts.  2349,  2352,  execution  of- 
ficers, in  levying  on  debtor's  undivided 
interest  in  personalty  in  the  possession 
of  the  other  owner,  may  not  take  pos- 
session of  the  property,  and  henfe  the 


levy  is  properly  made  by  giving  notice 
to  the  one  in  possession.  Hubert  v. 
Hubert,  46  Tex.  Civ.  App.  503,  102  S. 
W.  948. 

It  would  seem  that  in  a  case  like 
the  present,  where  the  debtor  "is  not 
entitled  to  the  possession  of  the  prop- 
erty," although  he  was  in  possession, 
and  still  had  an  interest  therein  at  the 
date  of  the  levy,  the  statutes  do  not 
authorize  an  actual  seizure  of  the 
property  in  such  case,  but  the  levy 
of  the  execution  should  be  levied  by 
"notice."  Such  is  the  plain  language 
of  the  law.  Rev.  Stat,  arts.  2292,  2296. 
166,  167.  Willis  &  Bro.  v.  Thompson, 
85  Tex.  301,  308,  20  S.  W.  155. 

"When  a  levy  is  made  upon  an  undi- 
vided interest,  the  sheriff  may  take 
possession  of  the  whole,  if  the  defend- 
ant in  the  writ  is  entitled  to  such  pos- 
session. Rev.  Stat.,  arts.  2292,  2313.** 
Hamburg  v.  Wood  &  Co.,  66  Tex.  168, 
171,  18  S.  W.  623. 

9.  On  Property  of  Particular  Persons. 

a.  Of  Codefendants. 

Officers  charged  with  the  execution 
of  a  writ  are  not  required  to  investi- 
gate and  determine  the  respective 
equities  of  the  different  defendants  as 
against  each  other,  and  may  therefore 
levy  on  the  property  of  either,  without 
inquiring  whether  he  was  principal  or 
surety  in  the  liability  which  was 
merged  in  ihe  judgment.  Mitchusson 
V.  Wadsworth,  1  White  &  W.  Civ.  Cas. 
Ct.  App.  §  984. 

b.  Of  Partners. 

To  constitute  a  valid  levy  on  per- 
sonalty belonging  to  a  partnership,  to 
pay  the  debt  of  an  individual  partner, 
or  on  personalty  in  the  hands  of  a 
trustee,  notice  of  the  levy  must  be  given 
to  one  or  more  of  the  partners,  or  to 
the  clerk  of  ihe  partnership,  or  to  the 
trustee,  as  the  case  may  be.  Sumner 
V.  Crawford   (Civ.  App.),  41  S.  W.  825. 

Article  2^95.  Rev.  Stat.,  prescribes 
that  "a  levy  upon  the  interest  of  a 
partner  in  partnership  property  is 
made  by  leavin.i?  a  notice  with  one  or 
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more  of  the  partners,  or  with  a  clerk 
of  the  partnership."  Rogers  v.  Nich- 
ols, 20  Tex.  719;  Middlebrook  &  Bros. 
V.  Zapp,  79  Tex.  321,  15  S.  W.  258; 
Currie  v.  Stuart  (Civ.  App.),  26  S.  W. 
147. 

It  is  questioned  whether  by  Rev. 
Stat,  article  2352,  the  legislature  meant 
to  authorize  levy  upon  the  interest  of 
one  partner  in  a  firm  by  notifying  only 
the  partner  who  is  defendant  in  exe- 
cution. Wcltermark  v.  Campbell,  93 
Tex.  517,  56  S.  W.  331. 

By  Seizure. — This  language  indicates 
that  it  was  the  intention  not  only  to 
provide  thnt  manner  of  levying  upon 
such  interest,  but  to  exclude  any  other. 
A  seizure  is  unlawful.  Middlebrook  & 
Bros,  V.  Zapp,  79  Tex.  321,  15  S.  W. 
258. 

Under  Rev.  St.  art.  2295,  providing 
that  "a  levy  on  the  interest  of  a  part- 
ner in  partnership  property  is  made  by 
leaving  a  notice,"  etc.,  a  levy  on  a 
partner's  interest  by  an  actual  seizure 
of  part  of  the  partnership  property  is 
illegal.  Middlebrook  v.  Zapp,  79  Tex. 
321,  15  S.  W.  258. 

In  Possession  of  Trustee.— "The 
partnership  property  being  lawfully  in 
the  possession  of  the  trustee,  could 
not  be  levied  upon  by  actual  seizure 
but  only  by  notice  under  the  statutes. 
Rev.  Stat.,  arts.  2349,  2352."  Sumner  v. 
Crawford,  91  Tex.  129,  131,  41  S.  W. 
SH  affirming  41  S.  W.  825.    ' 

c  Of  Husband  and  Wife. 

One  having  control  of  an  execution 
against  the  husband,  and  desiring  to 
subject  goods  of  the  husband,  subject 
to  levy,  in  a  house  containing  other 
goods  not  subject,  which  are  the  sep- 
arate property  of  the  wife,  and  being 
nnable  to  discriminate,  may  levy  on 
the  interest  of  the  husband,  in  analogy 
to  the  remedy  given  under  execution 
Winst  a  member  of  a  copartnership 
for  his  individual  debt,  and  the  mode 
of  proceeding  indicated  in  Rogers  v. 
^'ichoIs,  20  Tex.,  719,  724.  Brown  z/. 
Bacon,  63  Tex.   595. 


d.    Of  Pledgee. 

Where  property  in  the  possession  of 
a  pledgee  is  levied  on — but  not  in  the 
mode  pointed  out  by  Rev.  Stat.,  arts, 
2292-96 — the  pledgee  may  avail  himself 
of  the  statute  for  the  trial  of  the  right 
of  property.  Durham  v.  Flannagan,  2 
Willson,  Civ.  Cas.  Ct.  App.  §  24. 

K.    SUFFICIENCY  OF  LEVY. 
1.  On  Land. 

a.    Description  of  Property. 
(1)   In  General. 

"It  must  be  determined,  then, 
whether  the  description  contained  iix 
the  levy  in  this  case,  unaided  by  ex-' 
trinsic  testimony,  other  than  such  as 
would  explain  any  latent  ambiguity 
therein,  is  sufficient  to  identify  with  a 
reasonable  degree  of  certainty  the 
property  sold.  The  earlier  decisions 
of  our  supreme  court  were  not  so 
strict  with  regard  to  the  description  to 
be  contained  in  the  levy,  and  seemed  to 
attach  more  importance  to  that  con- 
tained in  the  deed.  Coffee  v.  Silvan, 
15  Tex.  354;  Alexander  v.  Miller,  18 
Tex.  893.  But  it  is  now  well  settled, 
that  the  levy  itself  should  contain  a 
description  sufficient  to  identify  the 
land  that  was  sold  by  the  sheriff." 
Smith  V.  Crosby,  4  Tex.  Civ.  App.  251, 
254,  22  S.  W.  1042,  affirmed  in  86 
Tex.  15. 

A  levy  must  describe  the  property 
sufficiently  to  enable  bidders  at  sale 
to  know  what  is  being  sold.  Smith  v, 
Crosby,  4  Tex.  Civ.  App.  251,  253,  22 
S.  W.  1042,  affirmed  in  86  Tex.  15; 
Mitchell  V.  Ireland,  54  Tex.  301. 

A  levy  upon  land  which  does  not  de- 
scribe it  with  sufficient  exactness  to  en- 
able one  intending  to  purchase  to  lo- 
cate it  by  proper  inquiry  of  those  fa- 
miliar with  it,  is  void  for  uncertainty 
upon  its  face,  and  can  not  be  aided  by 
parol  evidence,  nor  by  the  description 
in  the  sheriffs  deed  made  by  virtue  of 
his  sale  under  the  levy.  Hayes  z/, 
Gallaher,  21  Tex.  Civ.  App.  88,  51  S. 
W.  280,  affirmed  in  93  Tex.  641,  no  op. 
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Where  an  execution  levy  on  certain 
land  failed  to  particularly  describe  the 
land,  it  was  insufficient  to  confer  title 
on  the  purchaser.  Veatch  v.  Gray,  91 
S.  W.  324,  41  Tex.  Civ.  App.   145. 

Return  to  execution  levied  on  land 
need  not  particularly  describe  land;  it 
may  be  identified  by  parol.  Coffee  v. 
Silvan,    15   Tex.   354,   359. 

A  levy,  sale,  and  sheriff's  deed  ot  "all 
the  right,  title,  and  interest  of  defend- 
ant *  *  *  in  and  to  league  No.  6, 
Galveston  county,  originally  granted  to 
B.,  and  known  as  the  'Virginia  Point 
League/  "  is  sufficient  to  convey  what- 
ever interest  defendant  has  in  such 
league.  Smith  %\  Crosby,  86  Tex.  15. 
23  S.  W.  10,  affirming  4  Tex.  Civ.  App. 
251,   22   S.   W.    1042. 

In  a  levy  of  an  execution,  a  descrip- 
tion which  does  not  give  the  county  or 
locality  where  the  land  is  situated,  nor 
name  of  the  original  grantee  nor  other 
particulars  than  that  it  is  a  grant  of 
640  acres  on  San  Jacinto  river  and  was 
conveyed  by  H.  to  G.,  is  void  for  un- 
certainty. Hayes  v.  Gallaher,  21  Tex. 
Civ.  App.  88,  90,  51  S.  W.  280,  affirmed 
in  93  Tex.  641,  no  op. 

The  return  upon  an  execution: 
"Levied  on  fourteen  labors  off  of  the 
Gilleland  league  of  land,  or  so  much 
of  said  tract  as  will  satisfy  the  within 
execution,  commencing  at  the  K.  E. 
corner," — is  not  so  uncertain  a  descrip- 
tion of  the  land  as  to  invalidate  the 
sale.  Alexander  v.  Miller's  Ex'rs,  18 
Tex.   893. 

A  description  of  the  land  in  a 
sheriff's  return  of  attachment,  judg- 
ment, order  of  sale,  and  execution 
deed,  as  "fifty  acres  of  the  J.  M.  Moss 
survey,  abstract  No.  462,  situated  near 
the  town  of  Burlington,  in  Montague 
county,  Texas,"  is  imperfect  and  in- 
sufficient. PfeiflFer  &  Co.  v.  Lindsay, 
66  Tex.   123,   1   S.  W.   264. 

Sufficient  to  Identify  Land. — In  sales 
T-nder  execution,  etc.,  the  land  sold 
must  be  designated  with  reasonable 
certainty  but  the  description  need  not 
be   such   that   the   land   may  be  identi- 


fied by  inspection  of  the  levy  and  deed. 
If  the  description  be  general  buc  suf- 
ficiently accurate  to  enable  the  parties 
to  identify  the  land  by  such  means  as 
would  be  admissible  in  a  court  for  that 
purpose,  it  is  sufficient.  Smith  z\ 
Crosby,  86  Tex.  15,  23  S.  W.  10. 

The  premises  are  sufficiently  de- 
scribed in  a  levy  and  deed  on  an  exe- 
cution sale  if  they  may  be  identified  by 
reference  to  the  records  and  by  other 
means  usually  resorted  to.  Focke  v. 
Garcia   (Civ.  App.),  41   S.   W.  187,   188. 

By  Metes  and  Bounds. — A  sheriff's 
return,  describing  the  land  by  refer- 
ence to  the  deed  made  by  him,  wherein 
the  land  was  described  by  metes  and 
bounds,  is  sufficient.  Traylor  v.  Lide 
(Sup.),  7  S.  W.  58. 

As  Certain  Tract— A  return  of  an 
execution,  referring  to  the  land  as 
"one  certain  tract  or  parcel  of  land 
in  the  county  of  C.  and  state  afore- 
said, containing  nine  hundred  acres,  the 
said  tract  being  part  of  the  survey 
made  in  the  names  of  the  heirs  of  B., 
levied  on  as  the  property  of  M.,"  is 
void  for  the  want  of  a  sufficient  de- 
scription of  the  land  levied  on  and  of- 
fered for  sale.  Stipe  v.  Shirley,  C4  S. 
W.  1012,  27  Tex.  Civ.  App.  97. 

A  return  of  a  levy  of  execution  on 
"1,135  acres  in  upper  San  Diego  tract, 
D.  county,  Texas  (original  grantee, 
Julian  Flores)."  is  sufficiently  definite 
to  pass  title  by  the  execution  sale, 
where  it  appears  that  there  is  in  D. 
county  an  "upper  San  Diego  tract/' 
which  is  part  of  the  Julian  Flores 
grant,  and  that  the  execution  debtor 
owned  an  ascertained  1,135  acres 
therein.  Focke  v.  'Garcia  (Civ.  App.), 
41   S.  W.   187. 

Immediately  following  such  descrip- 
tion there  was  also  stated,  as  having 
been  levied  on,  "the  northern  one-half 
of  1,152  acres,  being  576  acres  in  .^hare 
number  5  of  the  said  Julian  Flores 
grant."  It  appeared  that  there  has 
been  a  partition  of  the  tract  into  shares, 
one  of  which  was  No.  5,  and  that  a 
subdivision     of    that     share     contained 
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1.152  acres.  Held,  that  the  description 
was  sufficiently  definite  to  pass  title  on 
the  execution  sale.  Focke  v.  Garcia 
(Civ.  App.),   41    S.   W.    187. 

\n  execution  levy  is  sufficient  in  de- 
scription when  it  describes  the  land 
on  which  it  is  made  as  "the  Tide  Haven 
tract  on  Trespalacios,  less  177  acres," 
and  it  is  shown  that  the  land  sold  was 
known  by  said  name,  and  the  land 
i?  amply  described  in  the  sheriff's  deed 
as  "league  No.  30,  being  defendant's 
headright  league  in  M.  county,"  and 
the  177  acres  not  conveyed  being  de- 
scribed in  said  deed  by  metes  and 
bounds.  Bludworth  v.  Poole,  53  S.  W. 
717,  21  Tex.   Civ.   App.  551. 

As  More  or  Less. — Under  Rev.  St. 
art.  177,  requiring  the  sheriff's  return 
to  "describe  the  property  with  suffi- 
cient certainty  to  identify  it,"  a  levy 
describing  two  tracts  of  land  each  as 
a  certain  tract  containing  150  ?.cres, 
more  or  less,  on  which  is  located  the 
new  town  of  ^I.,  in  L.  county,  state  of 
Texas,  along  the  line  of  the  said  S.  A. 
&  A.  P.  Ry.,  including  all  of  the  right, 
title,  and  interest  of  said  railway  com- 
pany in  and  to  any  and  all  town  lots 
and  blocks  theretofore  laid  off  upon 
said  tract,  said  interest  being  such  as 
has  been  deeded,  sold,  released,  or 
contracted  to  said  railway  company,  or 
to  any  person  as  trustee  for  them,  by 
S.  B.  M.,  of  F.  county,  Tex.,  less  such 
portions  as  had  been  theretofore  legally 
disposed  of  by  them,  and  donated  and 
5et  apart  for  right  of  way  and  depot 
purposes,  is  insufficient,  since,  if  it  in- 
tended to  describe  a  survey,  it  should 
"^ve  pointed  out  what  survey  was 
n^eant,  or,  if  not,  it  should  have  de- 
scribed each  lot  and  block  intended. 
As  it  stands,  it  would  compel  a  sale  in 
»nass.  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Harrison,  72  Tex.  478,  10  S.  W.  556. 

As  Certain  Lots. — A  description  of 
property  levied  on  as  Lots  No.  1,  2,  3, 
^.  and  5  in  Block  7  of  East  Waco,  lo- 
cated on  the  northwest  side  of  Elm 
Street  was  sufficient   to   authorize   the 


admission  of  parol  evidence  to  identify 
the  property;  it  appearing  that  there 
were  other  lots  of  the  same  numbers 
lying  northwest  of  Elm  Street  but  not 
bordering  thereon.  Frazier  v.  Waco 
Building  Ass'n,  25  Tex.  Civ.  App.  467, 
61   S.  \\\  132. 

Where  a  levy  was  on  "nine  lots  in 
the  town  of  L."  i  sale  thereunder  was 
not  vitiated  on  the  ground  of  uncer- 
tainty.    Coffee   V.   Silvan,    15  Tex.   354. 

As  a  University. — A  description  of 
property  in  the  levy  of  an  execution 
as  "the  B.  University"  in  a  specified 
town  within  the  state,  "with  all  its 
lands,  buildings,  improvements,"  etc., 
is  not  sufficient  to  pass  any  title  to  the 
purchaser  at  the  execution  sale.  Trus- 
tees of  Union  Baptist  Ass'n  v.  Ifuhn, 
7  Tex.  Civ.  App.  249,  26  S.  W.  755. 

As  Part  of  Tract. — The  sale  on  exe- 
cution of  an  undesignated  part  of  a 
tract  of  land,  there  being  no  w^y  of 
distinguishing  the  portion  sold,  is  void: 
as  where  the  levy  describes  the  land  as 
100  acres,  known  as  a  certain  named 
homestead,  and  consisting  of  the  bal- 
ance of  the  homestead  tract  left  un- 
conveyed,  when  in  fact  such  tract  em- 
braces 400  acres  of  land,  none  of  \vhich 
has  been  conveyed.  Wooters  v. 
Arledge,    54    Tex.    395. 

By  Reference  to  Report  of  Commis- 
sioners.— A  description  of  land  in  a 
levy  of  execution,  and  deed  made  in 
pursuance  of  the  sale  thereunder,  by 
referring  to  the  record  of  the  report 
of  commissioners  of  partition,  and 
judgment  of  court,  alloting  the  par- 
ticular tract  intended  to  be  referrttd  to 
in  the  levy  and  deed,  is  a  sufficient 
description;  evidence  aliunde  being  ad- 
missible to  show  a  partion  and  descrip- 
tion of  this  allotment.  Watson  v.  Mc- 
Clane.  45  S.  W.  176,  18  Tex.  Civ.  App. 
212. 

As  Property  of  Particular  Person. — 

An  execution  levy  on  land  describing 
it  as  a  tract  of  one  thousand  acres, 
being  the  farm  on  which  F.  then  re- 
sided,  was   not   so  indefinite   as  to   de- 
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scription,  as  to  render  it  void.  Fuller 
V.  East  Texas  Land,  etc.,  Co.  (Civ. 
App.),  23  S.  W.  571,  573,  affirmed  in  93 
Tex.  639,  no  op. 

As  in  Town  and  County. — Though 
the  return  on  an  execution  recited  a 
levy  on  lands  without  naming  the 
town  or  county,  yet,  where  the  sheriff's 
deed  further  describes  the  lands  as 
situated  in  the  town  of  Big  Springs, 
title  passes.  Whitney  v,  Krapf,  3  Tex. 
Civ.   App.  304,  27   S.  W.  843. 

On  Undivided  Interests,— ^A  lev>  on 
"all  the  right,  title,  and  interest  of  de- 
fendant *  *  *  in  and  to  league  No. 
6,  Galveston  county,  originally  granted 
to  B.,  and  known  as  the  'Virginia 
Point  League,' "  sufficiently  identifies 
the  interest  levied  on  as  an  undivided 
half  interest  in  11-24  of  the  league  ly- 
ing west  and  south  of  the  G.  H.  &  H. 
R.  R.  Smith  v,  Crosby,  4  Tex.  Civ. 
App.  251,  22  S.  W.  1042. 

A  levy  described  the  land  as  all  the 
right,  title  and  interest  of  the  defend- 
ant, S.  in  and  to  league  number  6  Gal- 
veston county,  originally  granted  to  B. 
and  known  as  the  Virginia  Point 
league.  Under  this  levy,  an  undivided 
half  interest  of  defendant  S.  as  heir 
of  W.  S.  in  and  to  11-24  of  the  league 
set  apart  in  a  body  to  the  estate  of  W. 
S.  and  lying  south  of  a  specified  rail- 
way in  a  partition  of  the  league  between 
the  estate  and  certain  others.  The  evi- 
dence showed  that  the  interest  of  the 
debtor  prior  to  the  partition  extended 
to  the  whole  of  the  league  and  that  the 
partition  decree  was  made  in  May  1878 
but  was  not  recorded  until  long  after 
the  levy  which  was  made  Aug.  13,  1879. 
Held,  that  the  levy  w^ould  have  been 
unquestionably  valid  prior  to  the  par- 
tition and  the  description,  though  de- 
fective, was  sufficient  to  convey  the 
debtor's  interest  in  the  land  after  par- 
tition. Smith  V.  Crosby,  4  Tex.  Civ. 
App.  251,  22  S.   W.   1042. 

A  levy  and  sale  of  land  are  void  for 
uncertainty  where  the  undivided  half 
interest  of  R.  and  O.  is  levied  on  and 
sold,  and  R.  and  O.  individually  owned 


such  undivided  half  interest.  Rcgers 
V.  Bradford,  56  Tex.  630. 

Where  Description  May  Be  Made 
Certain. — A  levy,  judgment,  and  order 
of  sale  described  land  as  "the  southern 
portion  of  lot  No.  147,  district  5,  con- 
taining 125/^  acres,  ♦  ♦  *  being  the 
same  property  conveyed  *  *  ♦  by 
deed  recorded  in  the  records  of  B. 
county.  Book  U.  No.  2,  page  86.'*  The 
sheriffs  deed  described  "the  southern 
portion  of  lot  No.  147,"  with  like 
boundaries,  but  its  references  con- 
flicted as  to  the  book,  and  failed  to 
name  the  county  of  record.  None  of 
the  papers  showed  in  what  city,  county, 
or  state  the  land  lay.  Held,  that  the 
description  in  the  levy,  etc.,  would 
pass  the  title,  since  it  referred  to  a 
record  in  a  certain  county,  from  which 
it  could  be  made  certain.  Brown  v. 
Elmendorf  (Civ.  App.),  25  S.  W.  145, 
87   Tex.   57. 

While  it  is  essential  that  the  sheriff's 
return  on  execution  under  which  land 
is  levied  on  and  sold,  as  well  as  his 
deed  made  by  virtue  thereof,  should 
identify  the  land  wath  reasonable  cer- 
tainty, yet  neither  will  be  declared  void 
for  uncertainty,  where  it  is  possible,  by 
any  reasonable  rules  of  construction, 
to  ascertain  from  the  description,  aided 
by  extrinsic  evidence,  what  property  is 
intended  to  be  conveyed.  Buckner  v. 
Vancleave,  78  S.  W.  541,  34  Tex.  Civ. 
App.  312. 

(2>    Presumptions. 

"The  distinction  to  be  observed  in 
applying  the  description  of  real  es- 
tate, sought  to  be  conveyed  to  the  prop- 
erty in  the  case  of  sales  in  invitum  and 
voluntary  sales  is  well  recognized,  and 
the  rule  has  received  frequent  appli- 
cation in  this  state."  Wofford  v.  Mc- 
Kinna,  23  Tex.  36:  Norris  v.  Hunt,  51 
Tex.  609;  Pfeiffer  &  Co.  v.  Lindsay,  66 
Tex.  123,  1  S.  W.  264;  Smith  v.  Crosby, 
4  Tex.  Civ.  App.  251,  253,  22  S.  W. 
1042,  affirmed  in  86  Tex.  15. 

When  a  sale  is  the  voluntary  act  of 
a    person,    it    will     be    presumed    that 
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something  was  intended  to  be  con- 
veyed and  every  presumption  will  be 
indulged  in  aid  thereof  but  no  such 
presumption  will  be  indulged  in  favor 
of  an  involuntary  sale  by  a  sheriff  of 
the  debtor's  property  because  the 
debtor  out  of  whom  the  title  is  to  be 
divested,  does  not  intend  the  sale,  and 
hence,  the  property  must  be  sufficiently 
described  to  enable  the  bidders  to 
know  what  is  being  sold.  Smith  v. 
Crosby,  4  Tex.  Civ.  App.  251,  22  S. 
W.  1042. 

Where,  on  an  execution  against  D. 
Y.  Portis,  the  officer  returned  that  he 
had  levied  upon  certain  property  which 
had  been  claimed  by  Rebecca  Portis 
as  her  separate  property,  the  prejump- 
tion  was  that  Rebecca  Portis  was  the 
wife  of  the  defendant.  Portis  v.  Parker, 
8  Tex.  23. 

(3)  Construction. 

The  word  "tract**  in  the  return  on  an 
execution,  "Levied  on  fourteen  labors 
off  of  the  Gilleland  league  of  land,  or 
so  much  of  said  'tract'  as  will  satisfy 
the  within  execution,  commencing  at 
the  X.  E.  corner,"  must  be  taken  as  re- 
ferring to  the  words  "fourteen  labors," 
and  the  place  of  beginning  to  be  the 
^.  E.  corner  of  said  tract,  supposed  to 
contain  14  labors,  though  it  was  in  evi- 
dence that  the  defendant  owned  at  the 
time  only  133^  labors.  Alexand'.*r  v. 
Miller's  Ex'rs,   18  Tex.  893. 

(4)  Aided  by  Deed. 

The  description  in  a  sheriff's  deed 
can  not  be  looked  to  in  aid  of  the  levy. 
Smith  r.  Crosby,  4  Tex.  Civ.  App.  251, 
22  S.  W.  1042.  affirmed  in  86  Tex.  15; 
Hayes  v.  Gallaher,  21  Tex.  Civ.  App. 
88.  51  S.  W.  280.  affirmed  in  93  Tex. 
^^U  no  op.  But  see  Whitney  v. 
Krap,  8  Tex,  Civ.  App.  304,  27  S.  W. 
843. 

U)   Effect  of  Insufficient  Description. 

The  fact  that  a  sheriffs  return  on 
execution  does  not  describe  the  land 
levied  on  with  sufficient  certainty  will 
not    invalidate    the    title    of    the   pur- 


chaser at  the  execution  sale,  as  against 
subsequent  creditors  of  the  judgment 
debtor,  where  the  debtor  pointed  out 
the  land  to  be  levied  on,  and  exe- 
cuted a  deed  to  the  purchaser  to  cure 
the  defective  description  in  the  sheriffs 
levy.  Willis  v.  Nichols,  5  Tex.  Civ. 
App.   154,   23   S.   W.   1025. 

b.    Description  of  Owner. 

"In  the  case  of  Meuley  v.  Zeigler, 
23  Tex.  88,  91,  it  was  held  that  a  levy 
of  a  writ  of  attachment  upon  land 
which  did  not  state  that  the  land  was 
the  property  of  the  defendant,  was 
void,  because  the  jurisdiction  of  the 
court  over  the  property  depended  on 
such  a  statement.  Whether  the  rea- 
soning of  that  opinion  is  sound  or  not, 
it  plainly  has  no  application  to  sales 
under  execution."  Citizens  Nat.  Bank 
V.  Interior  Land,  etc.,  Co.,  14  Tex.  Civ. 
App.  301,  306.  37  S.  W.  447. 

Where  an  execution  against  L.  and 
J.  was  levied  on  a  tract  of  land  de- 
vised to  L.  for  life,  with  remainder  to 
her  children,  and  neither  the  levy  nor 
the  order  for  sale  showed  what  her  in- 
terest was,  and  the  land  was  sold  as 
though  it  belonged  to  one  person,  the 
levy  and  sale  were  void.  Gray  v. 
Ward    (Tenn.),   52   S.   W.   1028. 

2.   On  Personalty. 

Rev.  St.  1895,  art.  2349,  provides: 
"A  levy  upon  personal  properly  is 
made  by  taking  possession  thereof, 
when  the  defendant  in  execution  is  en- 
titled to  the  possession;  where  the  de- 
fendant in  execution  has  an  interest 
in  personal  property,  but  is  not  entitled 
to  the  possession  thereof,  a  levy  is  made 
thereon  by  giving  notice  thereof  to  the 
person  who  is  entitled  to  the  posses- 
sion, or  one  of  them  when  ther^  are 
several."  Article  2352  provides:  "A 
levy  upon  the  interest  of  a  partner  in 
partnership  property  is  made  by  leav- 
ing a  notice  with  one  or  more  of  the 
partners  or  with  a  clerk  of  the  part- 
nership." A  levy  was  made  by  seizing 
property  instead  of  by  giving  notice  as 
provided    in    said   articles,    though    one 
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of  the  claifnants  was  in  possession  as 
joint  owner.  Held,  that  the  levy  was 
not  void,  however  irregularly  made. 
Davis  V.  Jones,  75  S.  W.  63,  32  Tex. 
Civ.  App.  424. 

The  expression  "more  or  less,"  used 
in  the  return  on  a  range  levy  on  cat- 
tle, in  connection  with  the  number  desig- 
nated, does  not  introduce  an  element 
of  uncertainty,  but  tends  rather  the 
other  way.  Brown  v.  Hudson,  11  Tex. 
Civ.  App.  605,  38  S.  W.  653,  affirmed  in 
93  Tex.  656,  no  op. 

3.    Irregular  Levy. 

a.  Presumptions. 

See    ante,    "Conformity    to    Statute," 

XVI,  J,  2. 

b.  Effect  on  Purchaser. 

Where  a  plaintiff  in  execution  pur- 
chases at  the  execution  sale,  he  is 
charj^eablc  with  notice  of  irregularities 
of  the  sheriff  in  making  a  levy.  x*ear- 
son  z'.  Hudson,  52  Tex.  352. 

c.  Objections. 

"In  this  suit  the  sufficiency  of  the 
levies  is  raised  in  a  collateral  proceed- 
ing. Jacobs  V.  Daugherty,  78  Tex. 
682,  685,  15  S.  W.  160.  Unless  the 
levies  were  actually  void,  they  will  be 
held  sufficient  in  this  suit."  Bennett  v. 
Gamble,  1  Tex.  124;  Earle  7\  Thomas, 
14  Tex.  583;  Deware  v.  Wichita,  etc., 
Elevator  Co.,  17  Tex.  Civ.  App.  394, 
398,   43   S.   W.   1047. 

<L    Waiver. 

Defendant  in  execution  may  ex- 
pressly waive  objections  to  the  manner 
in  which  the  levy  has  been  made. 
Alexander  r.  Miller's  Ex'rs,  18  Tex. 
893;  Miller  v.  Alexander,  13  Tex.  497. 
506;  Wilson  v.  Smith,  50  Tex.  365,  370; 
Davis  z\  Jones,  32  Tex.  Civ.  App.  424, 
75  S.  W.  63,  affirmed  in  97  Tex.  630, 
no  op. 

Defendant  in  execution,  before  sale, 
by  his  acts  may  waive  irregularities. 
Miller   t'.    Alexander,    13    Tex.    497. 

Article  5311  Rev.  St.  1895  provides 
"A  claim  made  to  property,  under  the 
provisions    of    this    chapter    ['Trial     of 


Right  of  Property'],  shall  operate  as  a 
release  of  all  damages  by  the  claimant 
against  the  officer  who  levied  on  said 
property."  Held,  that  by  giving  a 
claimants'  bond,  and  proceeding  under 
the  statute  to  test  their  rights  t)  the 
property,  the  claimants  waived  the 
manner  of  the  levy.  Davis  v.  Jones, 
75  S.  W.  63,  32  Tex.  Civ.  App.  424. 

Where  an  execution  had  been  levied 
on  property  not  belonging  to  defend- 
ants, and  plaintiffs  afterwards  moved 
to  set  aside  the  levy  and  for  a  new  exe- 
cution for  the  full  amount,  and  there 
was  no  service  of  notice  of  the  motion 
on  defendants,  and  their  attorney  ap- 
peared and  objected  for  want  of  no- 
tice, gave  notice  of  appeal  and  agreed 
to  a  statement  of  facts,  and  nothing 
further  relating  to  their  appearance 
was  shown  on  the  record,  it  was  held, 
on  appeal,  that  the  insufficiency  of  the 
service  was  not  show^n  to  have  been 
waived.  De  Witt  v.  Monroe,  20  Tex. 
289. 

A  defendant  who  has  replevied  the 
property,  seized  under  an  execution, 
must  be  considered  to  have  waived  all 
objections  to  mere  irregularities  in 
making  the  levy.  Miller  v.  Clements, 
54  Tex.   351,  354. 

L.    INDORSEMENT   OF   LEVY. 

W^hatever  other  acts  may  be  per- 
formed by  the  sheriff  in  making  the 
levy,  the  indorsement  upon  the  exe- 
cution must  take  place  before  thr  levy 
is  complete.  Sanger  Bros.  z'.  Trajn- 
mell  &  Co.,  66  Tex.  361,  362,  1  S.  W. 
378;  Riordan  v.  Britton,  69  Tex.  198. 
203,  7  S.  W^  50;  Carney  v.  MarsaHs  & 
Co.,    77   Tex.   62,    13    S.    W.    636. 

Unless  the  officer  making  a  levy  in- 
dorse its  proper  execution  there  is  no 
evidence  that  a  seizure  of  the  property 
was  made  by  virtue  of  that  execution. 
Allison  V.  Brookshire,  38  Tex.  199, 
202. 

A  levy  on  land  is  not  complete  until 
an  indorsement  thereof  has  been  made 
on  the  execution,  and  no  other  steps 
can  give  validity  to  a  levy  not    ac^om- 
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panied  by  such  indorsement.  The  lien 
dates  only  from  the  making  of  such 
indorsement.  Redlick  v.  Williams 
(Sup.),  5  S.  W.  375. 

.\n  imperfect  description  in  the  in- 
dorsement of  a  levy  becomes  imma- 
terial, when  it  is  followed  by  a  sheriffs 
deed  in  which  the  property  sold  is 
clearly  and  correctly  described.  Fitch 
r.  Beyer,  51  Tex.  336. 

Failure  to  indorse  on  an  execution 
the  name  of  the  court  to  which  a  bond 
of  a  claimant  was  returned  is  harmless  ; 
error,  when  such  indorsement  is  made  I 
on  the  bond  itself,  and  the  claimant 
finds  the  proper  court,  and  duly  de- 
fends the  suit  there.  Carney  v.  Mar- 
salis.  77  Tex.  62,  13  S.  W.  636.  ! 

Failure  of  an  officer  to  indorse  a  levy  | 
and  sale  on  an  execution  can  not  af-  ! 
feet  the  rights  of  the  purchaser  at  the  I 
sale  when  it  is  attacked  collaterally,  j 
Davis  V.  Harnbell  (Civ.  App.),  24  S. 
W.  972.  I 

From  the    time    of    making    the    in- 
dorsement upon  the  execution  must  be 
dated  the  lien  acquired  upon  the  prop-  | 
«rty   by    plaintiff.       Sanger     Bros.     v.  i 
Trammell  &   Co.,    66    Tex.   361,   362,   1 
S.  W.  378. 

M.  SIGNING  OF  LEVY. 

There  is  no  necessity  of  the  levy  be- 

'"?  signed  separately  from  the  return. 

filler  f.  Alexander.  13  Tex.  497. 

A  deputy  sheriff  may  sign   a  return, 

0'  levy,  in  his  own   name.     Mil!or    v. 

Ij'exander,  13  Tex.  497,  506;  Towns  v. 

Harris,  13  Tex.  507,  512. 

^'  AMENDMENT  OF  LEVY. 

**ere  alterations  in  a  levy,  before  ad- 

'^tiseirjent  or  notice,  or  anything  done 

."  ^r    the   first   levy   can   work   uo   in- 

y  to  the  defendant  in  execution,  and 

"^^  invalidate  the  levy.     Alexander 

^'  Miller,  18  Tex.  893,  896. 

sheriff  may  rectify  a  mistaki;  in  a 
^^'y>  previous  to  the  return  of  the  ex- 
^^^on,  and,  in  a  collateral  proceeding 
subsequent  to  the  sale,  it  will  be  pre- 


sumed that  the  alteration,  if  without 
date,  was  made  previous  to  the  return 
of  the  execution,  and  was  the  correc- 
tion of  a  mistake.  Miller  v.  Alexander, 
13  Tex.  497. 

A  levy,  dated  May  10th,  to  com- 
mence at  the  northwest  corner  of  a 
piece  of  land,  was  altered  to  "tract  to 
be  offered  to  commence  at  the  north- 
east corner  thereof"  by  an  alteration 
without  date.  There  was  a  letter  from 
defendant  to  plaintiff's  attorney,  dated 
June  5th,  agreeing,  in  consideration  of 
"your  having  postponed  the  sale  of 
my  land  advertised  for  the  first  Tues- 
day of  this  month,"  to  waive  all  legal 
exceptions  to  proceedings  had  on  the 
execution,  and  to  ratify  the  levy,  etc., 
and  that  the  sale  might  take  place, 
etc.,  and  the  sale  did  take  place  of  the 
land  commencing  at  the  northeast 
corner.  Held,  that  the  presumption 
was  that  the  letter  referred  to  the 
altered  or  amended  levy.  Mil!cr  v. 
Alexander,  13  Tex.  497. 

An  amendment  of  a  previous  entry 
of  a  levy  need  not  be  dated.  Miller  v. 
Alexander,  13  Tex.  497.  503. 

O.    CUSTODY   OF   PROPERTY. 

By  art.  1334  it  is  made  the  duty  of 
the  sheriff  to  securely  keep  all  prop- 
erty levied  upon  by  him  for  which  no 
delivery  bond  is  given,  and  he  is  made 
responsible  for  any  losses  and  darii- 
ages  resulting  from  his  negligence. 
Portis  r.  Parker,  8  Tex.  23,  25. 

Where  Delivery  Bond  Given. — See 
the  title  REPLEVY  BONDS. 

Where  Indemnity  Bond  Given. — 
After  receiving  an  indemnity  bor.d,  a 
sheriff  making  a  levy  upon  property 
claimed  by  others,  can  either  retain 
the  goods  or  surrender  them,  but  in 
the  latter  case,  he  would  assume  the 
burden  of  proving  that  they  were  not 
liable  to  seizure.  Freiberg,  etc.,  Co.  v. 
Johnson,  71  Tex.  558.  9  S.  W.  455. 

Where  Claim  Bond  Given.— See  the 
title  RIGHT  OF  PROPERTY, 
TRIAL   OF. 


Digitized  by 


Google 


330 


Executions 


P.  CONSENT  OF  OWNER  TO 
LEVY. 

The  consent  of  the  owner  is  implied 
when  goods  are  seized  by  the  officer 
under  the  levy  of  an  execution,  or  if 
not  implied,  is  immaterial  when  the 
law  makes  the  application.  Mississippi 
Mills  V.  I^eyer  &  Co.,  83  Tex.  423,  18 
S.    W.    748. 

Q.    PROOF  OF  LEVY. 

Parol  evidence  is  admissible  to  show 
what  was  done  with  an  execution,  and 
why  it  was  returned,  where  its  issu- 
ance is  shown  by  the  execution  docket, 
and  the  papers  of  the  cause,  including 
the  execution,  are  lost.  Davis  v.  Beall, 
21   Tex.   Civ.   App.   183,   50   S.   W.   l686. 

After  the  lapse  of  30  years  a  valid 
levy  of  a  lost  execution  on  land  is  suf- 
ficiently shown  by  the  execution 
docket,  showjng  issuance  of  the  exe- 
cution, and  the  sheriff's  deed,  reciting 
the  levy  and  sale.  West  v.  Loeb,  42 
S.  W.  612,  16  Tex.  Civ.  App.  399. 

R.  QUASHING  AND  SETTING 
ASIDE  LEVY. 

See  ante,  "Staying,  Quashing  and 
Superseding,"   XIII. 

A  motion  to  set  aside  an  invalid  levy 
is  proper  practice  in  Texas.  Cook  v. 
Sparks,   47   Tex.   28,  34. 

Where  the  levy  is  illegal,  it  is  proper 
for  the  court  to  entertain  a  motion  to 
quash  it.  Cope  z\  Lindsey,  17  Tex. 
Civ.  App.  203,  204,  43  S.  W.  29,  af- 
firmed  in   91   Tex.   46a. 

Where  a  range  levy  on  stock  is  il- 
legal because  the  stock  at  the  time  of 
the  levy  was  not  upon  the  range,  but  in 
a  pasture,  it  is  proper  that  the  district 
court  on  motion  quash  the  levy. 
Cope  V.  Lindsey,  17  Tex.  Civ.  App. 
203,  43  S.   W.  29. 

Time  of  Making  Motion. — A  motion 
to  set  aside  a  levy  for  merely  a  formal 
defect  will  not  lie  after  the  return  of 
the  writ.  Cook  v.  Sparks,  47  Tex. 
28,    :i2. 

Notice  of  Motion. — An  objection  to 
the    hearing    of    a    motion    to    quash   a 


levy  of  execution  and  sheriffs  return 
thereon  for  want  of  proper  notice  of 
the  motion  comes  too  late  after  the 
parties  have  argued  the  motion  with- 
out objection,  at  the  time  of  he?iring. 
Schiffer  v.  Fort,   1  Posey,  198,  202. 

Hearing  on  Motion. — "On  a  motion 
to  quash,  annul  or  set  aside  a  levy 
made  on  the  return  on  the  execution, 
we  may  look  to  the  execution  and  see 
if  it  carries  on  its  face  sufficient  war- 
rant for  such  levy  and  return.  We 
may  look  back  to  the  judgment,  net  for 
the  purpose  of  reversing  or  of  reform- 
ing it,  but  to  ascertain  if  it  affords  au- 
thority for  the  issuance  of  the  execu- 
tion on  which  the  levy  and  return 
were  made.  We  may  look  likewise  at 
the  different  executions  that  have  been 
issued  for  the  purpose  of  determining 
if  by  the  law  such  levy  and  return  can 

j  be   sustained."     Scott  v.  Allen,   1   Tex. 

1508,  513. 

An  appeal  lies  from  a  judgment  on 
a  motion  to  set  aside  a  levy.  Cook  v. 
Sparks,  47  Tex.  28,  34. 

S.    EFFECT  OF  LEVY. 
1.    On  Title  and  Possession. 

Levy  on  Real  Property. — "A  levy 
on  land  gives  no  right  of  property  or 
possession.  It  gives  no  authority  to 
the  officer  to  take  possession  and  turn 
the  defendant  out,  but  only  a  right  to 
enter  for  the  purposes  of  the  sale.  It 
confers  authority  to  pass  the  title 
merely,  not  to  change  the  possc'^^'on; 
and  there  must  be  in  existence  some 
lawful  authority  for  the  conversion  and 
sale  of  the  property.  The  execution 
could  confer  none  after  the  »-etum 
day;  and  hence  the  necessity  of  a  ven- 
ditioni exponas  for  that  purpose.' 
Young  V.  Smith,  23  Tex.  598,  600,  Cain 
r.  Woodward,  74  Tex.  549.  553,  :2  S. 
W.  319;  Terry  v.  Cutler,  4  Tex.  Civ. 
App.  570,  23  S.  W.  539  (see  93  Tex. 
740,  no  op.) ;  Edwards  v.  Norto.i,  55 
Tex.  405,  410. 

The  sheriff  does  not  put  the  pur- 
chaser in  possession  of  the  land  when 
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he  makes  a  levy.     Cavanaugh  v.  Peter- 
son, 47  Tex.  197,  204. 

After  a  levy  upon  land  the  debtor, 
notwithstanding  the  levy,  holds  the 
title  and  possession,  and  is  in  the  en- 
joyment of  the  profits  of  the  land. 
The  title  does  not  pass  by  the  levy. 
White  V.  Graves,  15  Tex.  183,  187. 

The  levy  of  execution  on  lands  of 
the  judgment  debtor  does  not  operate 
as  a  disseisin.  Cundiff  v,  Teague,  46 
Tex.  475;  White  v.  Graves,  15  Tex. 
183.  187;  Howeth  v.  Mills,  19  Tex.  295; 
Towsend  v.  Smith,  20  Tex.  465,  470; 
Cavanaugh  v.  Peterson,  47  Tex.  197, 
204. 

A  IcA-y  on  land  which  does  not  be- 
long to  the  debtor  does  not  work  a 
disseisin  of  the  true  owner.  Howeth  v. 
Mills,  19  Tex.  295. 

L«vy  on  Personal  Property. —  As  to 
discharge  of  right  of  possession  ac- 
quired by  officer,  see  the  title  RE- 
PLEVY BOND. 

'*The  seizure  of  personal  property 
vests  a  special  property  in  the  sheriff, 
^'^^o  may  take  possession  for  the  pur- 
poses of  the  execution,  and  complete 
the  sale  after  the  return  day,  by  virtue 
°^  the  authority  previously  given." 
Young  V.  Smith,  23  Tex.  598,  600;  Cain 
^  Woodward,  74  Tex.  549,  12  S.  W. 
319. 

By  the  levy  upon  personal  property 
the  debtor  is  deprived  of  his  property, 
^'hite   V.  Graves,  15  Tex.  183.  187. 

After  the  levy  of  an  execution  on 
partnership  property,  to  satisfy  a  sep- 
^'"ate  debt  of  one  partner,  the  copart- 
"^rs  can  not  dissolve  the  partnership, 
make  a  settlement  of  their  joint  effects, 
m  which  the  debtor  partner  is  paid  for 
"»s  share  an  amount  in  property  (other 
than  that  levied  on)  greater  than  the 
amount  of  the  executions,  and  thereby 
defeat  the  levies  so  made.  Thompson 
'^'-  'Tinnin,  25  Tex.  Supp.  56. 

Same-Under  Void  Writ.— The  con- 
sent   of  the    owner    is     implied    when 
goods    are  seized   by  legal  process,   or 
"  not  implied,  is  immaterial  when  the 
Uw  makes  the  application.  The  owner- 


ship of  the  goods  is  not  affected  by 
their  seizure  under  a  void  writ,  and 
they  are  subject  to  the  claims  of 
creditors  while  in  the  trespasser's 
hands  as  they  were  previously  and  if 
a  trespasser  is  a  creditor,  he  has  the 
same  right  to  have  such  goods  seized 
as  any  other  creditor.  Mississippi 
Mills  V,  Meyer  &  Co.,  83  Tex.  433,  18 
S.  W.  748. 

2.    As  Satisfaction  of  Judgment. 

Levy  on  Real  Property. — The  levy  of 
an  execution  upon  land  does  not  oper- 
ate as  a  satisfaction  of  the  judgment 
on  which  the  execution  was  issued,  un- 
til after  a  sale  of  the  land  for  a  suf- 
ficient amount.  White  v.  Graves,  15 
Tex.  183,  187;  Howeth  v.  Mills,  19 
Tex.  295;  Townsend  v.  Smith,  20  Tex. 
465;  Cundiff  v.  Teague,  46  Tex.  475, 
477;  Cavanaugh  v.  Peterson,  47  Tex. 
197. 

Levy  on  Personal  Property. — It  has 
been  repeatedly  held,  and  may  be  con- 
sidered well  settled,  that  a  levy  upon 
sufficient  personal  property  to  satisfy 
the  execution  is  a  satisfaction  of  the 
debt,  if  the  property  be  taken  from  the 
possession  of  the  defendant  in  execu- 
tion. Bryan  v.  Bridge,  10  Tex,  149, 
153;  White  v.  Graves,  15  Tex.  183,  187; 
Garner  v.  Cutler,  28  Tex.  175,  181; 
Cornelius   v.    Burford,   28   Tex.   202. 

Though  the  levy  of  an  execution  on 
personal  property  is,  as  a  general  rule, 
prima  facie  evidence  of  satisfaction  of 
the  execution,  this  presumption  does 
not  arise  when  possession  of  the  prop- 
erty remains  with  the  defendant  in  ex- 
ecution. Cravens  v.  Wilson,  48  Tex. 
324. 

A  levy  upon  personal  property  is,  as 
a  general  rule,  held  to  be  prima  facie 
evidence  of  satisfaction  of  the  execu- 
tion. But  this  presumption  does  not 
arise  when  possession  of  the  property 
remained  with  the  defendant  in  exe- 
cution; and  it  is  repelled  whenever  it 
is  shown  that  the  plaintiff  has  been 
prevented,  either  by  the  act  of  de- 
fendant or  the  operation  of  law,  from 
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reaping  the  fruits  of  his  levy.  Pas. 
Dig.,  note  867,  p.  620.  Garner  v.  Cutler, 
98  Tex.   175. 

An  execution  is  not  always  satisfied 
b^'  a  levy  under  it.  It  would  not  be 
if  the  property  levied  on  was  disposed 
of  to  the  satisfaction  of  defendant  in 
execution  otherwise  than  in  payment 
of  the  execution;  and  the  fact  that  he 
pointed  out  land  to  be  sold  under  a 
second  levy  would  seem  to  be  con- 
clusive evidence  that  he  was  satisfied 
with  the  disposition  of  the  property 
formerly  levied  on.  Cornelius  v.  Bur- 
ford,  28  Tex.  202. 

If  the  levy  be  overreached  by  a  prior 
lien,  or  be  abandoned  at  the  request 
or  for  the  benefit  of"  the  debtor,  or 
be  defeated  by  his  misconduct,  or  if  he 
reclaim  possession  of  the  property, 
and  it  be  not  sold,  then  the  levy  is  not 
a  satisfaction  of  the  judgment. 
Cornelius  v.  Burford,  28  Tex.  202. 

A  judgment  creditor  after  a  levy  on 
sufficient  personal  property  to  satisfy 
the  execution,  must  look  for  his 
money  to  the  officer  making  the  levy. 
Cornelius  v.  Burford,  28  Tex.  202. 

3.  As  Creation  of  Lien. 

See  post,  "From  Date  of  Levy," 
XIX,  A,  1.  b.  And  see  the  title  JUDG- 
MENTS AXD  DECREES. 

The  judgment  lien  attaches  by  the 
levy  of  execution.  Cavanaugh  v. 
Peterson,  47  Tex.  197. 

No  lien  attaches  to  land  until  the 
levy  of  the  execution.  Braden  v.  Gose, 
57   Tex.   37.   41. 

4.  As  Estoppel. 

If  a  defendant  in  execution  acquiesce 
in  a  real  estate  levy  and  sale,  he  is 
thereby  estopped  from  questioning  the 
title  of  the  purchaser  at  such  sale  on 
the  ground  that  such  writ  issued  un- 
lawfully against  some  other  defendant 
therein  named.  Stark  v.  Carroll,  66 
Tex.  393,  1  S.  W.  188. 

5.  As  Trespass. 

It  has  been  expressly  held  that  the 
mere   levy   of  an   execution   on   land   is 


not  a  trespass  for  which  an  action  will 
lie,  and  no  facts  are  alleged  in  the  pe- 
tition in  this  case  which  show  any 
damage  to  appellants  by  reason  of  said 
levy.  Mikesha  v.  Blum,  63  Tex.  44; 
Trawick  v.  Martin-Brown  Co.,  79  Tex. 
460,  14  S.  W.  564;  Girard  v.  Moore, 
86  Tex.  675,  26  S.  W.  945;  Ellis  v. 
Harrison,  24  Tex.  Civ.  App.  13.  20,  56 
S.  W.  592,  57  S.  W.  984,  affirmed  in 
93  Tex.  637,  no  op.,  94  Tex.  690,  no  op. 
See  post,  **Levy  on  Land."  XXIV,  B,  3. 
An  execution  being  based  upon  a  sub- 
sisting valid  judgment,  protects  both 
the  officer  and  the  person  procuring 
it,  while  a  writ  of  attachment,  being 
based  upon  a  mere  affidavit,  can  not  be 
invoked  as  a  pr'otection  for  the  party 
procuring  its  issuance.  Cahn  Bros.  & 
Co.  V.   Bonnett,  62  Tex.  674. 

T.    SECOND  LEVY. 

A  valid  levy  must  be  disposed  of  be- 
fore other  property  can  be  taken. 
Bryan  r.  Bridge,  6  Tex.  137. 

XVII.  Return  of  Writ. 

A.  STATUTORY  PROVISION. 

In  the  case  of  Howard  v.  North,  5 
Tex.  290,  it  was  said  the  act  of  1842 
does  not  direct  the  manner  in  which 
the  return  of  the  officer  shall  be  made, 
or  what  facts  shall  be  stated.  Miller 
z'.  Alexander,  13  Tex.  497,  503. 

B.  NECESSITY  FOR. 

To  Give  Constructive  Notice  of 
Levy. — Knowledge  that  an  execution 
had  been  levied  and  claim  made  to  the 
property  under  the  statute  was  not 
imputable  to  the  execution  plaintiff 
until  the  execution  ha^  been  returned 
into  the  court.  Betterton,  Irvine  8i 
Co.  V.  Buck,  2  VVillson,  Civ.  Cas.  Ct. 
App.  §  199. 

To  Pass  Title  to  Purchaser.— The 
making  of  a  return  is  not  essential  to 
the  purchaser's  title.  Willis  v.  Smith, 
66  Tex.  31,   17   S.   W.  247. 

The  execution  purchaser  is  not  preju- 
diced by  a  deficient  or  incorrect  return 
or  by  the  absence  of  any  return. 
Grandjean   v.   Story,   2   Posey   520,   523. 
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It  is  a  well-established   principle   in 

the  civil  law  that  *'in  whatever  way  a 

party  binds    himself    he    shall    remain 

bound."    Therefore,  where  a  purchaser 

at  a  sheriffs  sale  gave  a  bond  for  the 

payment  of  the  purchase  money  at  12 

moot  hs,   the    civil    law    being    then    in 

force   in  the  republic,  the  obligor  could 

not  object    that    the     sheriff    had   not 

madt    any   return     in    writing     on    the 

original    execution.      Cayce    v.    Curtis, 

Ball.  Dig.    403;    Same    v.    Horton,    Id. 

405. 

Where  a  bond  is  given  for  payment 
of  the  purchase  price  of  property  sold 
tinder  execution,  the  fact  that  the  bond 
on  which  the  execution  issued  was  not 
under  seal,  and  that  the  sheriff  had 
made  no  return  on  the  original  exe- 
cution under  which  the  property  was 
sold,  and  for  which  the  bond  sued  on 
was  given,  was  immaterial,  and  will 
not  authorize  a  dismissal  of  the  suit. 
Cayce  z\  Curtis,  1  Dall.  Dig.  403. 

To  Preserve  Judgment  Lien. — See 
the  title  JUDGMENTS  AXD  DE- 
CREES. 

C.   TIME   OF    MAKING— RETURN 
DAY. 
An  original   fieri   facias   at   common 

l»w  bore  test  the  term  at  which  the 
jujigmem  was  obtained  and  ran  from 
term  to  term;  that  is  to  say,  it  issued 
from  one  term  and  had  to  be  returned 
to  the  succeeding  term.  Bennett  v. 
Gamble,  l  Tex.   124,   133. 

^^  execution  laws  have  been  re- 
peatedly construed  by  our  courts  as 
fixing  by  their  own  phraseology  the  re- 
turn day  of  the  writ.  Bennett  v. 
Gamble,  i  Tex.  124,  134;  Towns  v. 
Harris.  13  Tex.  507;  Hester  v.  Duprey, 
*«  Tex.  625,  626;  Cain  r.  Woodward, 
74  Tex.  549,  553.   12   S.  W.  319. 

Under  Rev.  St.  art.  2282,  providing 
that  an  execution  shall  be  returnable 
to  the  first  day  of  the  next  term  of  the 
court,  or  in  30,  60,  or  90  days  if  so  di- 
rected by  plaintiff,  if  no  return  day  is 
specified  in  the  execution  it  is  returna- 
»>le  on  the  first  day  of  the  next  term. 


I  Tillman     v.     McDonough,     2    Willson, 

I  Civ.   Cas.   Ct.   App.   §   52;   Holloway  v. 

,  Mcllhenny  Co.,  77  Tex.  657,  661,  14  S. 

|W.  240. 

I  Under  Laws  1873,  p.  209  (Pasch.  Dig. 
art.  3775),  requiring  all  executions  to 
be  made  returnable  on  or  before  the 
first  day  of  the  next  term  of  court,  the 
clerk  can  not,  by  an  indorsement  "re- 
turnable in  sixty  days,"  make  the  writ 
returnable  after  the  expiration  of  the 
statutory  limit.  Cain  v.  Woodward, 
74  Tex.   549,   12   S.   W.   319. 

Execution  from  Justices*  Courts. — 
Under  the  law  in  force  in  1851,  execu- 
tions from  justice  courts  were  required 
to  be  returned  in  sixty  days,  and  a  sale 
made  by  virtue  of  such  execution  after 
the  return  day  must  be  held  a  nullity. 
French  v.  McGinnis,  10  Tex.  Civ.  App. 
7,  29  S.  W.  656. 

Making  Return  after  Return  Day. — 
It  is  competent  for  the  sheriff  to 
make  his  official  return  on  the  execu- 
tion after  the  return  day  has  passed, 
and  after  a  motion  against  the  sheriff 
for  failure  to  make  the  return.  Vaughan 
z\  Warnell,  28  Tex.  119. 

The  fact  that  the  return  of  a  sheriflF 
is  made  after  the  filing  of  a  motion 
against  him,  affects  merely  the  credi- 
bility of  the  return  and  not  its  compe- 
tency. Vaughan  v.  Warnell,  28  Tex. 
119,  122;  Thomas  v.  Browder,  33  Tex. 
783,   785. 

"A  sheriff,  it  has  been  held,  may  be 
permitted,  by  order  of  court,  to  make 
a  return  upon  an  execution,  or  to 
amend  it  according  to  the  truth  of  the 
case,  at  any  time  after  the  return  day; 
and  where  no  return  has  been  made, 
parol  evidence  is  admissible  to  show 
that  such  writ  was  levied."  Coffee  v. 
Silvan,  15  Tex.  354,  359. 

Liability  of  Officer. — At  common  law 
if  the  sheriff  did  not  return  the  writ, 
at  return  day,  he  was  liable  to  a  rule 
or  to  a  suit.  Lockridge  v.  Baldwin,  20 
Tex.  303,  308. 

D.  MANNER  OF  MAKING. 

The  law  does  not  require  the  sheriff 
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of  another  county,  to  whom  an  exe- 
cution is  issued,  to  return  it  either  in 
person  or  by  deputy.  If  he  deposits  it 
in  the  post  office,  properly 'directed,  in 
time  to  reach  the  clerk  of  the  court 
from  which  it  issued  by  the  return 
day,  it  is  sufficient.  Underwood  v. 
Russell,  4  Tex.  175. 

£.    FORM  AND  REQUISITES. 

Conformity  to  Pleadings. — A  sheriffs 
return  which  differs  slightly  in  the  de- 
scription of  certain  land  from  the 
answer  and  original  execution  is  ad- 
missible in  evidence.  Freeman  v. 
Brundage,   57  Tex.   253,  255. 

Signing. — A  defendant  moving  to  set 
aside  a  sheriff's  return  and  alleging 
the  sale  of  certain  land  under  an  exe- 
cution, can  not  contend  that,  as  the  re- 
turn was  not  signed,  there  did  not 
appear  to  be  any  purchaser  entitled  to 
notice.  McKinney  v.  Jones,  7  Tex. 
598,  600. 

The  deputy  sheriff  being  an  officer 
known  to  the  law,  the  signing  of  his 
name  to  a  return,  with  the  addition  of 
his  proper  official  designation  is  suf- 
ficient, without  the  name  of  the  high 
sheriff.  Miller  v.  Alexander,  13  Tex. 
497;  Towns  v.  Harris,  13  Tex.  507. 

The  signing  of  the  return  is  a  suffi- 
cient signing  of  the  levy.  Miller  v.  Al- 
exander, 13  Tex.  497,  503. 

Writing. — The  statute  does  not  re- 
quire the  sheriff  to  make  a  written  re- 
turn on  original  execution.  Cayce  v. 
Curtis,  Dallam  403,  406;  Cayce  v.  Mor- 
ton,   Dallam    406. 

F.    CONTENTS. 

1.    Description  of  Property. 

See  ante,  "Description  of  Property," 
XVI,  K,  1,  a;  "On  Personalty,"  XVI, 
K,  2. 

In  an  action  of  trespas  to  try  title, 
the  return  of  the  execution  under  which 
the  sale  was  had  was  held  inadmissible 
for  failure  to  sufficiently  describe  the 
property  purported  to  be  conveyed. 
Stipe  V.  Shirley,  27  Tex.  Civ.  App.  97, 
64  S.  W.  1012,  affirmed  in  97  Tex.  647, 
no  op. 


2.  Value  of  Property. 

Where  property  seized  under  an  ex- 
ecution is  claimed  by  a  third  person,  it 
is  immaterial  whether  its  value  is  prop- 
erly estimated  in  the  return,  if  it  is 
properly  assessed  on  the  claimant's 
bond.  Carney  v.  Marsalis,  77  Tex.  62, 
13  S.  W.  636. 

Under  Rev.  St.  1895,  arts.  5293-5295, 
requiring  the  officer,  when  property  lev- 
ied on  is  claimed  by  a  third  person  and 
a  bond  given,  to  indorse  on  the  bond 
the  value  of  the  property  assessed  by 
him,  and  return  the  bond  to  the  proper 
court  having  jurisdiction  of  the  amount, 
where  the  officer  omits  to  assess  the 
value  of  a  part  of  the  property  the 
court  is  not  bound  to  determine  its  ju- 
risdiction by  an  assessment,  but  can 
hear  evidence  of  value.  Cullers  v.  Gray 
(Civ.  App.),  57   S.   W.   305. 

3.  Lien  of  Prior  Executions, 

Where  several  executions  against  de- 
fendant are  levied  on  his  property,  the 
sheriff  should  show  by  his  returns  on 
the  subsequent  executions  that  the  lev- 
ies made  under  them  are  subject  to 
the  priority  of  those  having  precedence 
of  them,  although  a  failure  of  the  sher- 
iff to  make  such  showing  could  not  af- 
fect the  respective  rights  of  the  several 
plaintiffs  in  execution.  Garner's  Adi^'r 
V.  Cutler's  Adm'r,  28  Tex.  175. 

When  two  or  more  executions  against 
the  same  party  reach  the  officer's  hands 
at  the  same  time,  he  is  required  to  num- 
ber them  in  their  order  of  precedence. 
An  execution  numbered  2  was  levied 
without  reference  in  the  levy  to  any 
other  execution,  but  the  return  stated 
that  the  property  levied  on  had  been 
"sold  under  execution  No.  1"  in  favor 
of  another  plaintiff,  and  tfiat  No.  2 
was  unsatisfied.  Held,  that  the  return 
showed  that  the  second  execution  was 
neither  satisfied  in  fact  nor  should  have 
been  from  the  proceeds  of  the  levy. 
Garner's  Adm'r  v.  Cutler's  Adm'r,  28 
Tex.   175. 

4.  Alleging  Levy. 

Time   of   Levy. — A   clerical   error   in 
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the  return  to  an  execution  issued  June  | 
9th.  reciting  a  levy  on  June  1st,  did  not 
vitiate  a  sale  thereunder,  the  levy  hav- 
ing actually  been  made  on  July  1st. 
Davidson  v.  Chandler,  65  S.  W.  1080,  27 
Tex.  Civ.  App.  418. 

Maimer  of  Making. — The  return  on 
an  execution  against  the  interest  of  a 
partner  in  firm  property  is  not  insuffi- 
cient for  failure  to  show  the  manner  in 
which  the  levy  was  made,  the  statute 
(Rev.  St.  art.  2352)  providing  how  the 
levy  must  be  made,  but  not  requiring 
the  return  to  show  how  it  was  made; 
the  presumption  being  that  the  officer 
did  his  duty,  and  made  the  levy  in  the 
manner  prescribed  by  law.  Jones  v. 
Meyer  Bros.  Drug  Co.,  61  S.  W.  553, 
25  Tex.  Civ.  App.  234. 

Conceding  a  notice  oi  levy  on  a  part- 
ner's interest  in  a  stock  of  firm  mer- 
chandise to  be  a  part  of  the  return  to 
which  it  was  attached,  and  controlling 
as  to  the  description,  its  omission  of  the 
fixtures  shown  by  the  return  to  have 
been  levied  on  did  not  affect  the  valid- 
ity of  the  levy  as  to  the  other  property 
seized.  Jones  v.  Meyer  Bros.  Drug  Co., 
«1  S.  W.  553,    25   Tex.   Civ.   App.   234. 

Simc— Taking  of  Possession. — ^A  re- 
turn of  a  levy  "upon  a  certain  number 
of  cattle,  more  or  less,  as  they  run, 
branded  in  part  with  a  gudgeon,  and 
in  part  R.  C.  and  known  as  the  Portis 
snd  Cummins's  stock,**  is  defective,  as 
not  showing  an  actual  taking  of  pos- 
^^ssion.    Portis  v.  Parker.  8  Tex.  23. 

Same— Pointing  Out — An  execution 
^Jc  is  not  invalidated  by  the  fact  that 
the  return  on  the  execution  does  not 
show  that  the  debtor  was  called  upon 
to  point  out,  or  who  pointed  out,  the 
property  levied  upon,  or  that  notices 
of  sale  were  posted  as  required  by  law. 
Crabtrec  v.  Whiteselle,  65  Tex.  111. 

I  Alleging  Sale. 

Notice.— An  execution  sale  is  not  in- 
valid because  the  return  of  sale  does 
not  show  that  notices  of  sale  were 
posted  as  required  by  law.  Crab  tree  r. 
Whiteselle,  65  Tex.  111. 


Appraisement. — Since  one  claiming 
land  under  a  sheriff's  deed  need  show 
only  a  valid  judgment,  execution,  and 
sheriffs  deed,  advantage  can  not  be 
taken,  in  trespass  to  try  title,  of  an  ir- 
regularity in  the  sheriffs  return,  con- 
sisting in  his  failure  to  append  the  ap- 
praisement to  his  return.  Bludworth 
V.  Poole,  53  S.  W.  717,  21  Tex.  Civ. 
App.   551. 

Manner  of  Sale. — In  the  absence  of 
any  claim  that  property  sold  on  execu- 
tion was  sacrificed,  it  is  immjaterial  that 
the  return  fails  to  show  that  lots  were 
sold  separately.  Wilson  v.  Swasey 
(Sup.),  20  S.  W.  48. 

The  purpose  of  Rev.  St.  art.  2283,  in 
requiring  the  officer  to  indorse  on  an 
execution  the  time  of  receiving  it,  be- 
ing to  fix  the  time  at  which  the  lien 
and  the  liability  of  the  officer  attached, 
an  execution  sale  may  be  valid  as 
against  the  judgment  debtor,  though 
the  execution  was  not  so  indorsed. 
Wilson  V.  Swasey  (Sup.),  20  S.  W.  48. 

G.  DUTY  AND  LIABILITY  OF  OF- 
FICER. 

See  the  title  SHERIFFS,  CONSTA- 
BLES  AND  MARSHALS. 

**It  is  the  duty  of  the  sheriff  to  return 
an  execution  with  his  action  on  it." 
Vaughan  v.  Warnell,  28  Tex.  119. 

Where  Claim  Bond  Given. — "Where 
an  officer  receives  a  claim  affidavit  and 
bond  It  is  his  duty  to  return  the  same 
forthwith  to  the  court."  Betterton,  Ir- 
vine &  Co.  V,  Buck,  2  Willson,  Civ.  Cas. 
Ct.  App.  §  199. 

H.    AMENDMENT. 

As  a  general  proposition  every  court 
may  allow  amendments  of  returns  upon 
its  process,  and  the  statute  affirms  the 
general  principle.  Hart.  Dig.,  art.  681. 
Messner  v.  Lewis,  20  Tex.  221,  222. 

Leave  to  a  sheriff  to  amend  his  re- 
turn on  an  execution  is  not  a  matter  of 
right,  but  within  the  discretion  of  the 
court.  Schiffer  v.  Fort,  1  Posey 
Unrep.  Cas.  198. 

A  motion  to  allow  a  sheriff  to  cor- 
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rect  his  return  on  an  execution  is  de- 
terminable by  the  court  without  a  jury. 
Morrill  v.  Fitzgerald,  36  Tex.  275. 

An  officer  who  makes  an  erroneous 
return  of  an  execution  will  be  allowed 
to  correct  the  same  on  application  to 
the  court.  Thomas  v.  Browder,  33 
Tex.  783. 

The  return  to  an  execution  may  be 
amended  after  the  return  day.  Coffee 
V.  Silvan,  15  Tex.  354,  359. 

"The  sheriff  had  a  right  to  amend  his 
return,  and  the  amendment  being 
made,  aftermotion  to  amerce  him,  only 
aflfected  the  credibility  of  the  return, 
not  its  competency."  Thomas  v. 
Browder,  33  Tex.  783,  785.  See  Vaughan 
V,  Warnell,  28  Tex.  119,  and  Haley  v. 
Greenwood  &  Co.,  28  Tex.  680. 

On  a  trial  of  the  right  of  property 
in  certain  horses,  levied  on  as  the  prop- 
erty of  the  execution  debtor,  it  ap- 
peared that  the  levy  was  made  without 
actual  seizure,  by  giving  notice  to  one 
B.,  "in  charge  and  controlling  said 
horses."  Held,  under  Rev.  St.  arts. 
4838,  4839,  providing  that  in  such  trials, 
if  the  property  was  taken  from  the 
possession  of  a  claimant,  the  burden  of 
proof  shall  be  on  plaintiff,  and  that  the 
burden  shall  otherwise  be  on  the 
claimant,  that  it  was  error  for  the 
court  to  permit  the  sheriff's  return  on 
the  execution  to  be  amended  so  as  to 
show  that  B.  had  charge  of  the  horses 
as  the  claimant's  agent,  solely  on  B.'s 
declaration  made  at  the  time  of  the 
levy,  refusing  to  hear  other  evidence, 
and  rule  that  the  burden  was  on  the 
execution  plaintiff.  Panhandle  Nat. 
Bank  v,  Foster,  74  Tex.  514,  12  S.  W. 
223. 

I.      QUASHING     AND      SETTING 
ASIDE. 

The  district  court  has  power  to  quash 
the  return  of  the  sheriff  in  proper  cases, 
as  where  the  levy  and  returns  made 
are  not  in  accordance  with  law,  or 
where  facts  are  stated  which  show 
there  was  no  levy.  Bryan  v.  Bridge,  6 
Tex.  137. 


Where  motion  is  made  to  set  aside 
a  sheriff's  return  of  a  sale  under  execu- 
tion, notice  thereof  must  be  given  to 
the  plaintiff  in  the  execution  and  to 
the  purchaser  at  the  sale.  McKinney 
V.  Jones,  7  Tex.  598. 

A  judgment  creditor  is  entitled  to 
have  a  sheriff's  return  on  an  execution 
and  the  entry  of  satisfaction  of  the 
judgment  set  aside,  when  the  execu- 
tion is  levied  on  property  which  is  not 
in  fact  the  property  of  the  judgment 
debtor  as  such  levy  did  not  satisfy  the 
debt.  Massie  v.  McKee  (Civ.  App.),  56 
S.  W.  119. 

J.  PROOF  OF  RETURN. 

Parol  evidence  is  admissible  to  show 
what  was  done  with  an  execution,  and 
why  it  was  returned,  where  its  issu- 
ance is  shown  by  the  execution  docket, 
and  the  papers  of  the  cause,  in- 
cluding the  execution,  arc  lost.  Davis 
r.  Beall,  21  Tex.  Civ.  App.  183,  50  S. 
W.  1086. 

A  finding  that  an  execution  was  is- 
sued is  supported  by  the  uncontra- 
dicted testimony  of  the  attorneys  for 
plaintiff,  that  about  ten  days  after  the 
recovery  of  the  judgment  he  procured 
an  execution,  and  with  the  constable 
went  to  defendant's  place  of  business 
to  make  a  levy,  and  that  the  execution 
was  returned  *'no  property  found." 
there  being  no  objection  to  the  testi- 
mony on  the  ground  that  it  was  not 
the  best  evidence  of  the  facts.  War- 
ren V,  Kohr,  26  Tex.  Civ.  App.  331,  64 
S.  W.  62,  affirmed  in  95  Tex.  689,  no  op. 

K.  EFFECT  OF  RETURN. 
1.  Conclusiveness. 

A  sheriff's  return  of  an  execution  is 
to  be  regarded  as  true  and  correct  un- 
til the  contrary  is  made  to  appear. 
Garner's  Adra'r  v.  Cutler's  Adm'r,  28 
Tex.  175. 

In  a  motion  against  a  sheriff  for 
failing  to  pay  over  money,  the  plain- 
tiff may  show  that  the  sheriffs  return 
is  false.  Hamilton  v.  Ward,  4  Tex, 
356. 
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As  to  Officer. — In  Ay  res  v.  Duprey, 
27  Tex.  593.  599,  the  court  says:  "As  a 
general  rule,  in  the  absence  of  fraud  or 
mistake,  it  certainly  can  not  be  main- 
tained that  the  official  return  of  the 
sheriff  can  be  varied  or  contradicted 
by  his  parol  testimony."  See  Garner 
V.  Cutler,  28  Tex.  175;  King  v.  Russell, 
40  Tex.  124,  131;  Holmes  v,  Buckner, 
67  Tex.  107,  2  S.  W.  452;  Flaniken  v. 
Neal,  67  Tex.  629.  632,  4  S.  W.  212. 

A  mistake  of  the  officer  in  estimating 
the  quantity  of  property  levied  upon, 
should  not  preclude  him  from  explain- 
ing his  mistake.  Cravans  ?•.  Wilson. 
35  Tex.  52.  57. 

In  an  action  against  a  sheriff  for 
conversion  of  cottpn  sold  under  exe- 
cution, the  sheriff's  return  indorsed 
on  the  execution,  showing  a  levy  upon 
the  cotton,  precludes  him  from  deny- 
'"?  the  legality  of  such  levy.  Cox  v. 
fttten  (Civ.  App.),  66  S.  W.  64. 

The  return  of  an  officer  on  an  exe- 
cution is  only  prima  facie  evidence 
against  him.  McKee  v.  Le  Gette,  1 
App.  Civ.  Cases,  §§  1144,  1146. 

"When  the  sheriff  makes  an  official 
return,  it  can  be  used  to  that  extent 
in  his  own  behalf."  Vaughan  v.  War- 
nell,  28  Tex.   119,    122. 

As  to  Parties.— "It  is  well  settled 
that  a  return  of  the  proper  officer  on 
an  execution  is  conclusive  upon  the 
parties  to  that  proceeding.  It  can  not 
^^  attacked  by  such  parties  in  a  col- 
lateral proceeding;  but  to  vary  or  con- 
tradict it,  a  direct  proceeding  must  be 
M  for  that  purpose  by  a  party  to  that 
proceeding."  Holt  v.  Hunt,  18  Tex. 
^'J-  App.  363,  44  S.  W.  889,  citing 
O'Conner  v.  Silver,  26  Tex.  606.  610; 
Flaniken  v.  Xcal,  67  Tex.  629,  631,  4 
^-  ^-  212;  Schneider  v.  Ferguson,  77 
'^«-  572,  14  S.  \V.  154. 

^  sheriff's  return  of  a  levy  upon 
personal  property  does  not  estop  the 
execution  creditor   from   proving   that 


the 


amount  of  the  property,  as  actu- 


*»y  seized  and  applied  to   his   execu- 
tion, was  less    than    that    returned    in 
7  Tex— 22 


the  levy.  Cravans  r.  Wilson,  35 
Tex.   52. 

To  a  suit  upon  a  judgment  the  de- 
fendants pleaded  payment  and  satis- 
faction, to  establish  which  they  in- 
troduced a  return  made  upon  an 
execution  issued  from  such  judgment: 
Held,  that  the  plaintiff  could  not  in- 
troduce evidence  contradicting  the 
return,  unless  he  had  laid  a  foundation 
in  his  petition  for  the  introduction  of 
such  evidence.  A  general  averment  in 
the  petition  that  the  judgment  remains 
unsatisfied  and  undischarged  is  'not 
a  sufficient  foundation  for  such  proof. 
The  petition  should  disclose  the 
grounds  upon  which  the  return  is  as- 
sailed, so  as  to  give  notice  to  the  de- 
fendants enabling  them  to  contest 
them;  and  the  matters  averred  should 
be  such  as  would  entitle  the  plaintiff 
to  have  the  return  set  aside;  otherwise 
evidence  falsifying  the  return  is  not 
admissible.  O'Conner  v.  Silver,  26 
Tex.  606. 

As  to  Strangers. — "As  to  strangers 
to  the  proceeding  in  which  it  was  is- 
sued, however,  a  different  rule  prevails. 
Xot  being  parties  to  the  original  pro- 
ceeding, they  can  not  institute  a  direct 
proceeding  to  change  the  return  of  the 
officer.  We  are  of  opinion  that  the 
great  weight  of  authority  is  to  the 
effect  that  the  return  of  an  execution 
is  not  conclusive  as  to  strangers." 
Holt  V.  Hunt,  18  Tex.  Civ.  App.  363, 
365,   44   S.   W.   889. 

"In  the  case  of  King  v.  Russell,  40 
Tex.  124,  132,  the  litigation  was  be- 
tween the  purchaser  under  execution 
and  a  stranger  to  the  writ — a  grantee 
of  t,he  defendant  in  the  writ  before 
any  lien  had  attached.  Parol  testi- 
mony was  permitted  to  show  that  the 
recital  in  the  sheriff's  return  was  a 
mistake."  Holt  r.  Hunt,  18  Tex.  Civ. 
App.   363,   365,  44   S.   W.   889. 

"In  Holmes  z\  Buckner,  67  Tex.  107, 
2  S.  W.  452,  the  purchaser  of  land  un- 
der execution  was  permitted  to  vary 
the  sheriff's  return."  Holt  z\  Hunt,  18 
Tex.   Civ.  App.  363,  366,  44  S.  W.  889. 
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Whatever  may  be  the  consequence 
and  effect  of  a  return  of  satisfaction  of 
execution  as  between  the  sheriff  and  the 
plaintiff  in  the  executions,  the  assignee 
of  the  judgment,  if  notice  of  the  as- 
signment is  given  previous  to  the  re- 
ceipt of  the  money  by  the  sheriff,  is 
certainly  neither  bound  or  affected  by 
it.  McClane  v.  Rogers,  42  Tex.  214. 
220. 

In  an  action  by  a  purchaser  at  a 
sheriff's  sale  upon  execution  to  recover 
the  value  from  the  execution  defend- 
ant,'on  the  ground  that  the  sale  was 
invalid  and  his  title  had  thereby  failed, 
and  that  the  money  paid  had  discharged 
the  defendant's  debt  pro  tanto,  there 
being  no  evidence  whether  the  plain- 
tiff paid  the  fair  value  of  the  property, 
and  no  evidence  that  the  sheriff  had 
paid  over  the  money,  other  than  the 
sheriff's  return  that  the  plaintiff  had 
bid  off  the  property  and  that  the  exe- 
cution was  satisfied,  the  defendant 
must  have  judgment.  Brown  v.  Lane, 
19  T6x.  203. 

In  a  suit  for  the  recovery  of  land 
claimed  by  virtue  of  a  purchaser  at 
sheriff's  sale  and  sheriff's  deed,  where 
the  sheriff's  return  is  not  in  accord- 
ance with  the  deed,  parol  evidence  is 
admissible  to  explain  and  correct  the 
sheriff's  return  on  the  execution.  The 
purchaser  has  no  control  over  the  offi- 
cer, and  therefore  is  not  prejudiced  by 
a  deficient  or  incorrect  return,  nor  by 
the  entire  absence  of  any  return  what- 
ever. Holmes  v.  B«ckner,  67  Tex. 
107,  110,  2  S.  W.  452. 

A  mistake  in  a  sheriff's  return  on  an 
execution  can  be  shown  by  parol  in 
behalf  of  a  stranger  to  the  writ.  Holt 
V.  Hunt,  18  Tex.  Civ.  App.  363,  366, 
44  S.  W.  889. 

Parol  evidence  is  admissible  to  show 
a  clerical  error  in  the  return  to  an  ex- 
ecution reciting  the  levy  thereunder 
as  made  prior  to  the  date  of  its  is- 
suance. Davidson  v.  Chandler,  65  S. 
W.   1080,   27   Tex.   Civ.   App.  418. 

After  Lapse  of  Time. — After  a  lapse 


of  eight  years  it  is  too  late  to  contra- 
dict by  parol  evidence  a  return  made 
upon  an  execution.  O'Conner  v.  Sil- 
ver, 26  Tex.  606. 

On  Collateral  Attack.— "It  seems  to 
be  well  settled  that  it  is  inadmissible 
in  a  subsequent  suit  between  the  same 
parties  to  attack  the  return  of  the  offi- 
cers upon  process  executed  in  the  prior 
suit,  the  remedy  of  the  party  aggrieved 
by  an  incorrect  or  false  return  being 
confined  to  a  direct  proceeding  in  the 
original  suit  to  have  it  amended  or  to 
a  separate  action  against  the  officer 
for  a  false  return."  Schneider  v.  Fer- 
guson. 77  Tex.  572,  14  S.  W.  154;  Texas, 
etc.,  Coal  Co.  v.  Lawson,  10  Tex.  Civ. 
App.  491,  31  S.  W.  843,  and  cases  there 
cited;  Sparks  v.  McHugh,  21  Tex. 
Civ.  App.  265,  266,  51  S.  W.  873. 

The  return  of  the  sheriff  on  execu- 
tion can  not  be  collaterally  attacked 
by  the  judgment  debtor,  as  against  a 
purchaser  at  the  sheriff's  sale.  Rut- 
ledge  V.  Mayfield  (Civ.  App.),  26  S. 
W.  910. 

"It  is  sought  in  a  collateral  proceed- 
ing to  prove  aliunde  that  the  interests 
of  all  the  defendants  in  the  execution 
in  the  land  in  controversy  were  sold, 
instead  of  that  of  one  of  them,  as  shown 
by  both  the  sheriff's  return  and  his 
deed.  In  such  a  case  the  return  should 
be  deemed  conclusive  until  set  aside 
by  a  direct  proceeding  brought  for  the 
purpose  of  amending  it."  Flaniken 
V.  Neal,  67  Tex.  629,  631,  4  S.  W.  212. 

Where  a  sheriff  has  sold  real  prop- 
erty under  execution,  and  by  mistake 
has  returned  that  he  sold  only  the  in- 
terest therein  of  one  of  the  judgment 
defendants,  L.,  who  owned  but  a  frac- 
tion thereof,  in  an  action  for  partition 
of  lands  involving  the  title  to  this 
land,  the  parties  claiming  under  the  ex- 
ecution sale  can  not  contradict  the  re- 
turn. Their  remedy  is  to  procure  a 
reformation  by  the  court  of  the  return 
in  the  proceeding  in  which  the  return 
was  made.  Flaniken  v.  Neal,  67  Tex. 
629,  4  S.  W.  212. 
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Where  it  is  sought  to  be  shown  that 
the  interests  of  all  the  defendants  in 
execution  in  the  land  in  controversy 
were  sold,  at  a  sheriff's  sale,  instead 
of  that  of  one  of  them,  as  shown  by 
both  the  sheriff's  return  and  his  deed, 
such  return  should  be  deemed  con- 
clusive until  set  aside  by  a  direct  pro- 
ceeding brought  for  the  purpose  of 
amending  it,  and  reforming  the  deed. 
Flaniken  v.  Xeal,  67  Tex.  629,  632,  4 
S.  W.  212. 

I-n  a  subsequent  suit  between  the 
same  parties,  plaintiff  can  not  defeat 
defendant's  title  to  property  acquired 
at  a  sale  under  execution  on  a  judg- 
ment in  the  prior  suit  by  claiming  that 
the  levy  was  defective,  since  that  would 
be  a  collateral  attack  on  the  officer's 
return,  which  could  only  be  set  aside 
by  direct  proceeding  in  the  prior  suit. 
Sparks  V.  McHugh.  51  S.  W.  873,  21 
Tex.  Civ.  App.  265. 

Where  a  constable's  return  on  an 
order  of  sale  in  chattel  mortgage  fore- 
closure shows  that  cattle  seized  were 
the  ones  described  in  the  order  of 
iale,  the  parties  to  that  suit  can  not 
collaterally  attack  the  return  in  an 
action  against  the  constable  and  his 
sureties  for  seizing  the  wrong  cattle. 
Houssels  V.  Pitts  (Civ.  App.),  52  S. 
W.  588. 

I  On  Purchaser. 

"The  purchaser's  title,  under  a  valid 
judgment,  execution  and  sale,  becomes 
perfect  upon  the  execution  of  the  deed. 
The  return  of  the  sheriff"  is  made  after- 
ward, and  if  it  be  incorrect  and  in 
contradiction  of  the  deed,  it  can  not 
affect  the  purchaser's  title  already 
perfected."  Holmes  v.  Buckner,  6« 
Tex.  107,  110,  2  S.  W.  452. 

The  rights  of  a  purchaser  at  an  exe- 
cution sale  can  not  be  affected  by  de- 
fects or  informalities  in  the  return. 
King  v.  Duke  (Civ.  App.),  31  S.  W. 
335. 

Where  a  sheriffs  deed  contains  a 
correct  description  of  the  property, 
the  title  of  an   innocent   purchaser   at 


an  execution  sale  is  not  invalidated  by 
an  irregularity  in  the  return.  House  v. 
Robertson  (Civ.  App.),  34  S.  W.  640, 
reversed  in  89  Tex.  681,  36  S.  W.  251. 

3.  As  Evidence. 

A  sheriff's  return  can  not  be  prop- 
erly regarded  as  evidence  of  transac- 
tions between  the  defendant  in  execu- 
tion and  the  plaintiffs  attorney,  with 
which  transactions  he  has  no  connec- 
tions, and  about  which  he  has  no  in- 
formation, except  such  as  he  may  have 
derived  from  subsequent  statements 
of  the  attorney.  Portis  v.  Ennis,  27 
Tex.  574. 

When  an  officer  is  sued  for  wrong- 
ful levy  of  a  writ,  his  return  thereon 
is  a  mere  admission,  and  only  prima 
facie  evidence  against  him.  McKee  v, 
he  Gette,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  1145. 

4.  As  Constructive  Notice. 

After  the  lapse  of  the  60  days  within 
which  an  execution  from  a  justice's 
court  is  made  returnable,  a  plaintiff  in 
such  execution  is  chargeable  with  no- 
tice of  the  return  and  of  the  matter 
stated  therein.  Betterton  v.  Buck,  2 
Willson,  Civ.  Cas.  Ct.  App.  §  198. 

5.  Of  Return  without  Sale. 

The  plaintiff  in  execution  neither  lost 
nor  abandoned  his  rights  by  a  return 
without  sale.  Boyce  v.  Woods,  37 
Tex.  245,  247. 

XVra.    Entry    of  Levy   and  Re- 
turn. 
A.    ON  WRIT. 

"In  practice,  in  this  state,  the  entry 
of  the  levy  upon  the  execution  is  a 
mere  memorandum  made  by  the  offi- 
cer, often  with  very  little  care,  merely 
to  show  the  fact  of  a  levy.  It  ought, 
undoubtedly,  to  contain  sufficient  cer- 
tainty of  description  to  show  on  what 
the  levy  was  made,'*  Coffee  v.  Silvan, 
15   Tex.   354,  358. 

"It  is  objected  that  the  last  entry  is 
in  a  different  handwriting,  with  dif- 
ferent ink,   and   is   without   date.     The 
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signature  to  the  entry  appears  to  be 
in  the  same  handwriting  as  that  which 
precedes  it.  The  difference  in  the  ink 
renders  it  probable  merely  that  it  was 
made  at  a  different  time;  and  it  is  evi- 
dent from  the  manner  of  the  entry  that 
it  was  made  subsequent  to  the  first 
entry,  as  it  is  natural  to  suppose  it 
would  be  if  intended  as  an  amendment 
of  it.  There  is,  therefore,  nothing  of 
a  suspicious  character  in  these  cir- 
cumstances." Miller  v.  Alexander,  13 
lex.    497,   503. 

Amendment  of  Entry. — "The  mere 
omission  of  a  date  to  an  amendment  of 
the  entry  of  the  levy,  which  there  was 
no  reason  to  suppose  was  not  made  in 
proper  time,  was  not  sufficient  to  war- 
rant its  rejection  on  the  assumption 
that  it  was  fraudulently  made."  Mil- 
ler V,   Alexander,   13   Tex.   497,   504. 

Presumption  of  Verity. — "The  entry 
in  question  was  the  act  of  a  public 
officer  in  the  performance  of  his  duty, 
and  the  presumption  until  the  contrary 
appears  must  be  that  it  was  made  in 
proper  time.  To  require  the  plaintiff 
to  prove  that  it  was  so  made  would 
be  to  require  him  to  prove  that  the  of- 
ficer had  not  deviated  from  the  line 
of  his  duty;  which  the  law  presumes 
without  proof."  Miller  v.  Alexander, 
13   Tex.   497,   503. 

Effect  of  Defective  Entry  on  Title 
of  Purchaser. — The  title  of  a  purchaser 
at  a  sheriff's  sale  will  not  be  defeated 
by  mere  defects  in  the  entry  of  the 
levy  and  return  appearing  upon  the 
execution.  Fitch  v.  Boyer,  51  Tex.  336; 
Coffee  ZK  Silvan,  15  Tex.  354,  358: 
Riddle  v.  Bush,  27  Tex.  675,  677; 
Cavanaugh  v.  Peterson,  47  Tex.  197, 
205;  Holmes  v.  Buckner,  67  Tex.  107. 
110,  2  S.  VV.  452;  Davidson  v.  Chandler, 
27   Tex.    Civ.   App.   418,   65   S.   W.   1080. 

A  defective  entry  of  a  levy  does  not 
vitiate  a  sale  of  land  (there  being,  a 
valid  judgment,  execution,  and  sheriff's 
deed)  when  the  purchaser  had  no  no- 
tice of,  and  did  not  participate  in  any 
fraud  in  making  the  levy.  Cavanaugh 
V.   Peterson,  47  Tex.   197. 


The  title  of  a  purchaser  under  a 
sheriff's  deed,  not  only  does  not  rest 
upon  the  entry  of  the  levy,  or  the  re- 
turn on  the  execution;  but,  under  the 
statute,  it  is  not  affected  by  any  mere 
want  of  certainty  in  the  return  of  the 
officer.  All  the  purchaser  is  bound  to 
show,  is  a  valid  judgment,  execution 
and  sheriff's  deed.  Coffee  v.  Silvan, 
15    Tex.    354. 

B.    ON  DOCKET. 

The  return  should  be  entered  by  the 
clerk  in  the  execution  docket.  Vaughan 
V.  Warnell,  28  Tex.  119. 

An  attorney  for  the  plaintiff,  who 
made  entries  of  receipts  in  the  execu- 
tion docket,  may  explain  that  they  were 
made  from  memory,  and  the  dates 
need  not  be  exact.  De  Witt  v,  Jones, 
17   Tex.    620,    624. 

It  seems  that  the  entry  of  the 
sheriffs  return  on  the  clerk  of  court's 
execution  docket  is  the  proper  origi- 
nal evidence  thereof.  Portis  v.  Ennis, 
27  Tex.  574,  578. 

Entries  in  an  execution  docket  are, 
under  the  Rev.  Stat.  (art.  2332),  a 
record;  certified  copies  thereof  are  ad- 
missible in  evidence.  Schleicher  v. 
Markward,  61  Tex.  99;  Mitchusson  v. 
Wadsworth,  1  App.  Civ.  Cases  §  976. 

"Certified  copies  of  such  entries 
were  held  proper  evidence  before  the 
passage  of  the  Rev.  Stat.,  at  a  time 
when  the  law  did  not  expressly  pro- 
vide that  they  should  be  considered  a 
record.  Pasch  Dig.,  art.  3773." 
Schleicher  v.  Markward,  61  Tex.  99, 
102;   Portis  v.   Ennis,  27  Tex.   574,  578. 

XIX.    Lien  and  Priorities. 
A.   LIEN. 
1.    Commencement, 
a.    From  Date  of  Issuance. 

"The  plaintiff  has  a  lien  on  all  the 
property  of  the  defendant  in  ordinary 
cases  at  the  time  he  issues  his  execu- 
tion.'^   Cloud  V.  Smith,  1  Tex.  611,  620. 

An  execution  is  not  a  lien  upon  per- 
sonal property  from  the  date  of  issu- 
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ance  under  the  act  of  1842.     Mercein 

V.  Burton,  17  Tex.  206,  210. 
b.  From  Date  of  Levy. 

See  ante,  "As  Creation  of  Lien," 
XVI,  S,  3. 

A  plaintiff  in  execution  acquires  a 
fixed  and  certain  interest  in  the  land 
upon  which  his  execution  is  levied, 
from  the  date  of  the  levy.  Simpson  v. 
Chapman,  45  Tex.  560,  564;  Borden  v. 
McRae.  46  Tex.  396;  McAfee  v. 
Wheelis,  1    Posey   65,   72. 

Levy  in  Another  County. — It  would 
seem  that  the  levy  of  an  execution  6n 
land  in  a  county  other  than  that  in 
which  the  judgment  is  rendered,  dur- 
ing the  lifetime  of  the  defendant  in  ex- 
ecntion,  creates    a    lien    which,    if    not 

lost  by  laches,  will  be  enforced  in  the 

probate  court,  under  the  act   of   1848, 

after  the  defendant's    decease.      Hart. 

Dig.,  art.  1168.     McMiller  v.  Butler,  20 

Tex.  402,  403;  Green  v.  Rugely,  23  Tex. 

539. 

c  From  Date  of  Indorsement. 

From  the    time   of    making    the   in- 
<iorsement  must  be  dated  the  lien  ac- 
quired   upon    the      property.      Sanger 
^ros.  V,  Trammell  &  Co.,  66  Tex.  361, 
'  S.   W.   378;    Riordan    v.    Britton,    69 
^«^  198,  204,   7   S.  W.   50;   Redlick    v. 
^''Hiams  (Sup.),  5  S.  W.  375,  376.  See 
^"fe,   "Indorsement  of  Levy,"  XVI,  L. 

*  termination. 
"•  At  Return  Day. 

^ee    the  title  SHERIFFS'  SALES. 

^'  ^y    Death  of  Party. 

See  the  titles  EXECUTORS  AND 
AD\f  I NISTRATORS;  SHERIFFS' 
SALHS;  VENDITIONI    EXPONAS. 

An  execution  levied  on  land  during 
tn«  lifetime  of  the  defendant  subsists 
^s  a  lien  after  his  death.  Burdett  v. 
C\\andler.    22   Tex.     14.      But    see   the 

tnore      recent    cases    in    the     titles    re- 

iened  to. 

^  ^y  Return  without  Sale. 

^^  cases  of  conflicting  liens,  a  plain- 
tiff, by  ordering  or  consenting  to  the 
return  of  his  execution  without  a  sale, 


may  well  be  held  to  have  lost  the  ben- 
efit of  his  levy.  Riddle  v.  Bush,  27 
Tex.  675. 

d.  By  Replevin. 

"It  may  be  well  questioned  if  any 
such  lien  exists  after  the  property  has 
been  replevied."  Cloud  v.  Smith,  1 
Tex.  611,  620. 

e.  By  Delivery  Bond. 

Where  the  bond  given  by  an  exe- 
cution defendant  •  as  authorized  by 
Sayles'  Ann.  Civ.  St.  1897,  art.  2357,  to 
obtain  possession  of  the  chattels  levied 
on  under  an  execution,  has  been  for- 
feited for  the  nondelivery  of  the  chat- 
tels according  to  the  terms  of  the 
bond,  and  nonpayment  of  the  value 
thereof,  the  levy  by  virtue  of  the  exe- 
cution does  not  operate  as  a  lien  on 
the  chattels,  for  whatever  lien  was  cre- 
ated by  the  levy  was  released  by  the 
acceptance  of  the  delivery  bond,  unless 
the  chattels  were  thereafter  volun- 
tarily delivered  by  the  execution  de- 
fendant into  the  custody  of  the  officer 
to  be  sold  under  the  original  levy. 
Webb  V.  Caldwell  (Civ.  App.),  112  S. 
W.  97. 

f.  By  Act  of  Defendant. 

The  plaintiff  in  an  execution  acquires 
an  interest  in  the  land  upon  which  an 
execution  is  levied  from  the  date  of  the 
levy  which  can  not  be  defeated  by  the 
defendant  or  those  claiming  under  him 
subsequent  to  execution.  Borden  v. 
McRae,  46  Tex.  396,  400. 

g.  By  Removal  of  Property. 

A  valid  levy  on  cattle  on  a  range 
is  not  lost,  in  favor  of  a  mortgagee,  by 
the  removal  of  cattle  to  other  counties 
by  the  owner,  where  the  owners  were 
acting  for  the  mortgagee  in  such  re- 
moval. Brown  v.  Hudson,  38  S.  W. 
653,   14   Tex.   Civ.  App.   605. 

h.   By  Postponement  of  Levy. 

"The  postponing  the  levy  until  an 
effort  has  been  made  to  sell  other 
property  to  satisfy  tlie  execution  does 
not  release  it."  Cloud  v.  Smith,  1  Tex. 
611,   620. 
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i.    By  Reversal  of  Judgment 

Where  there  is  a  writ  of  error  Sued 
out  without  a  supersedeas  the  lien  of 
the  execution  expires  on  reversal  of 
the  judgment.  Mosely  v.  Gainer,  10 
Tex.  393,  396;  Castro  v.  lilies,  22  Tex. 
479. 

Where  there  was  a  trial  of  the  right 
of  property  which  resulted  in  favor  of 
the  creditor  but  in  the  meantime  his 
judgment  was  reversed,  whereupon 
having  obtained  another  judgment  he 
levied  on  the  same  property,  the  first 
execution  having  remained  with  the 
property  in  the  hands  of  the  sheriff 
during  all  the  time  but  the  claimant 
who,  in  the  first  instance,  claimed  by 
mortgage  now  claimed  by  bill  of  sale 
made  after  the  reversal  of  the  first 
judgment  and  before  issuance  of  the 
execution  upon  the  last,  the  lien  of  the 
first  execution  would  not  continue  un- 
til the  last  was  placed  in  the  hands  of 
the  sheriff.  Mosely  v.  Gainer,  10  Tex. 
393. 

j.    By  Existence  of  War. 

A  levy  in  1861  under  a  judgment 
from  a  federal  court  created  a  lien  un- 
til issuance  of  another  execution  in 
May,  1867,  as  the  War  of  Secession  did 
not  close  officially  until  August  20, 
1866.  Hargrove  v.  De  Lisle,  32  Tex. 
170. 

B.    PRIORITIES. 

1.    Between  Different  Executions. 

When  two  or  more  executions 
against  a  defendant  come  to  the  hands 
of  a  sheriff,  he  is  required  by  law  to 
number  them  in  their  order  of  prece- 
dence; and,  in  accordance  with  such 
orders,  they  are  entitled  to  satisfac- 
tion out  of  the  property  of  the  defend- 
ant. In  such  case,  it  is  of  no 
importance  under  which  execution  a 
levy  and  sale  are  made;  the  first  exe- 
cution is  entitled  to  the  first  satisfac- 
tion, although  the  levy  and  sale  be 
made  under  a  subsequent  execution. 
Pas.  Dig.,  art.  3780,  note  871.  Garner 
V,  Cutler,  28  Tex.  175. 


If  all  the  executions  be  levied  on  the 
defendant's  property,  the  sheriff,  for 
the  sake  of  greater  accuracy,  should 
show  by  his  returns  upon  the  subse- 
quent executions  that  the  levies  made 
under  them  are  subject  to  the  priority 
of  those  having  precedence  of  them; 
but  a  failure  of  the  sheriff  to  make 
such  showing  could  not  affect  the  re- 
spective rights  of  the  several  plaintiffs 
in  execution.  Garner  v.  Cutler,  28  Tex. 
175. 

The  first  execution  coming  to  the 
h^nds  of  the  sheriff  must  be  levied, 
and  the  money  arising  on  a  sale  under 
such  levy  go  to  the  discharge  of  such 
execution.  But  a  prior  judgment  cred- 
itor may  still  subject  the  land  to  the 
satisfaction  of  his  judgment,  if  the  lien 
has  not  been  lost.  W^alker  v.  Ander- 
son, 31  Tex.  646;  Garner  v.  Cutler,  28 
Tex.  175,  181. 

The  recording  and  indexing  of  this 
judgment  can  give  the  judgment 
creditor  no  rights  superior  to  a  sub- 
sequent purchase  under  previous  levy 
under  an  execution  in  favor  of  another 
creditor.  Bracenridge  v.  Cobb,  85  Tex. 
448,  449,  21  S.  W.  1034,  affirming  2 
Tex.  Civ.  App.  161,  21  S.  W.  614. 

Nor  is  a  purchaser  at  said  sale  re- 
quired to  place  his  sheriff's  deed  upon 
record  as  against  the  rights  of  the 
original  parties  to  the  recorded  judg- 
ment. Bracenridge  v.  Cobb,  85  Tex. 
448,  21  S.  W.  1034,  affirming  2  Tex. 
Civ.  App.  161,  21   S.  W.  614. 

Of  two  judgments  in  the  same 
county  and  against  the  same  defend- 
ant, rendered  while  the  act  of  Febru- 
ary 14th,  1860,  was  in  force,  the 
younger  one,  if  recorded  so  as  to  cre- 
ate and  preserve  a  lien,  would,  to  the 
exclusion  of  the  elder  and  unrecorded 
one,  be  entitled  to  the  proceeds  of  real 
estate  within  the  county,  sold  as  the 
property  of  the  defendant,  notwith- 
standing that  execution  from  the  elder 
judgment  was  sued  out  and  levied  be- 
fore the  issuance  and  levy  of  execu- 
tion from  the  younger  one.  Scogin  r. 
Perry,  32  Tex.  21. 
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Determined  by  Priority  of  Delivery, 

—Where  a  sheriff  levies  two  execu- 
tions on  the  goods  of  the  defendant 
the  proceeds  of  sale  should  be  applied 
to  the  full  satisfaction  of  the  execu- 
tion first  in  his  hands.  McMahan  v. 
Hall,  36    Tex.  59,  60. 

Determined  by  Priority  of  Levy. — 
In  trespass  to  try  title,  where  the  con- 
troversy turns  on  the  priority  of.  the 
judgment  and  execution  liens  under 
which  the  parties  deraign  title  from  the 
common  source,  and  where  the  judg- 
ment liens  are  both  excluded  from 
consideration,  the  rights  of  the  parties 
must  be  determined  by  the  execution 
sales,  and  the  purchaser  claiming  under 
^^c  first  levy  and  sale  has  priority. 
^""st  Xat.  Bank  v.  Cloud,  2  Tex.  Q\\. 
'^PP.  627,  21   S.  W.  770. 

^*ivcr  of  Priority. — Where  there 
^^^  Conflicting  liens,  a  plaintiff  con- 
Sfnting  to^  the  return  of  his  execution 
^'**iout  a  sale  loses  the  benefit  of  his 
^^^*>'-      Riddle  v.  Bush,  27  Tex.  675,  677. 

^     Between    Executions    and     Other 
Liens. 

*•    Execution  and  Conveyance. 

*^  here  a  deed  by  a  purchaser  at  ex- 

^^ution    sale   by   its    terms    passes    the 

•^Kal     x\X\t,    and    is    recorded,    the    title 

^^en  is,  as  against  one  claiming  under 

^   Subsequent  deed  from  the  execution 

u  '    valid,    though    the    grantee    of 

^"^  execution  purchaser  actually  makes 

^    claim   to  the   land.     Williamson  v, 

^^re     (Civ.  App.),  73  S.  W.  563. 

^i^recorded     Convejrance. — By    force 

Our    registration     laws,     a    lien    ac- 

^uired  by  a  judgment   or  the   levy  of 

^    execution  on  the  real  estate  of  the 

debtor    is    superior    to    the    legal    title 

^hich   had  been,  previous  to  the   date 

^^    the  lien,  conveyed  by  him  by  deed 

^^    a    third  party,   but  which  deed   had 

^^t    been   recorded,   and   of   which   the 

^^^ditor,  at  the  date  his  lien  was  fixed, 

^^  not  have  actual  notice;  and  further, 

\aat   his   superiority    was    not    affected 

^y  the  fact   that   actual   notice   of   the 

^^recordcd  deed  may  have  been  given 


at  or  before  the  day  of  sale.  Ayres 
V.  Duprey,  27  Tex.  593,  594;  Borden  v, 
Tillman,  39  Tex.  262;  Grace  v.  Wade, 
45  Tex.  522,  528;  Borden  v.  McRae,  4o 
Tex.  396;  Grimes  v,  Hobson,  46  Tex. 
416;  Wallace  v.  Campbell,  54  Tex.  87, 
90;  Senter  &  Co.  v.  Lambeth,  59  Tex. 
259,  262;  Parker  v.  Coop,  60  Tex.  Ill; 
McKamey  v.  Thorp,  61  Tex.  648,  651; 
Central  City  Trust  Co.  v.  Waco  Bldg. 
Ass'n,  95  Tex.  48,  64  S.  W.  998,  af- 
firming 63  S.  W.  1133;  Hamilton- 
Brown  Shoe  Co.  V.  Lewis,  7  Tex.  Civ. 
App.  509,  513,  28  S.  W.  101,  affirmed 
in  93  Tex.  730,  no  op.;  Brooks  v.  Hib- 
bard,  etc.,  Co.,  44  Tex.- Civ.  App.  610, 
99  S.  W.  718,  affirmed  in  102  Tex.  578, 
no  op.;  Shepard  v.  Hunsacker,  1  Posey 
578. 

"In  the  case  of  Senter  &  Co.  v.  Lam- 
beth, 59  Tex.  259,  263,  the  court  after  re- 
viewing the  line  of  decisions  referred 
to  in  the  above  case,  says:  These  de- 
cisions only  apply  to  cases  where  the 
third  party  to  be  affected  by  the  un- 
recorded conveyance  acquired  thereby 
the  legal  title.' "  Hamilton-Brown 
Shoe  Co.  V.  Lewis,  7  Tex.  Civ.  App. 
509,  514,  28  S.  W.  101,  affirmed  in  93 
Tex.  730,  no  op. 

The  owner  of  a  headright  certificate 
for  640  acres  sold  an  undivided  160- 
acre  interest  in  it.  Afterwards  160 
acres  were  surveyed  for  the  original 
owner,  and  were  sold,  on  execution 
against  him,  to  an  innocent  purchaser, 
before  the  conveyance  of  the  160-acre 
interest  had  been  recorded.  Held,  that 
such  purchaser  took  title  to  the  entire 
160  acres.  West  v.  Loeb,  42  S.  W.  612, 
16  Tex.  Civ.  App.  399. 

Under  Pasch.  Dig.  art.  4988,  provid- 
ing that  all  conveyances  of  land  shall 
be  void  as  to  all  creditors  and  subse- 
quent purchasers  without  notice  un- 
less they  shall  be  acknowledged  or 
proven  and  lodged  with  the  clerk  to  be 
recorded  according  to  law,  and  section 
4994,  providing  that  such  instruments 
shall  take  effect  and  be  valid  as  to  all 
subsequent    purchasers    for   a    valuable 
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consideration,  without  notice,  and  as  to 
all  creditors,  from  the  time  that  such 
instrument  shall  be  so  acknowledged 
and  delivered  to  such  clerk  to  be 
recorded,  and  from  that  time  only, 
the  lien  acquired  by  a  creditor  of  a 
landowner  by  the  levy  of  an  execution 
on  the  land  is  paramount  to  the  rights 
of  the  grantee  under  a  prior  unregis- 
tered deed,  and  is  not  affected  by 
recording  the  deed  between  the  date 
of  the  levy  and  of  the  sale  thereunder. 
Ramney  v.  Hogan,  1  Posey  Unrep. 
Cas.  253. 

The  purchaser  at  a  sheriff's  sale  ac- 
quires a  title  superior  to  that  of  the 
grantee  in  an  unrecorded  conveyance 
from  the  judgment  debtor,  though  the 
assignee  of  the  judgment  by  whom  the 
sheriff's  sale  was  procured  took  the 
assignment  for  the  purpose  of  setting 
off  the  judgment  against  a  claim  owing 
by  him  to  the  judgment  debtor.  Bur- 
nett V,  Cockshatt,  2  Tex.  Civ.  App.  304, 
21  S.  W.  950. 

Where  Purchaser  Has  Notice. — The 
defect  in  the  original  deed  having  been 
removed  by  a  second  deed,  executed 
after  the  levy  of  an  execution  against 
the  grantor  on  the  land,  and  its  pur- 
chase thereunder  by  the  creditor  with 
notice  of  the  mistake  in  the  deed,  the 
correction  was  as  effective  between  the 
parties  as  though  the  deed  had  beeri 
reformed  by  a  decree  in  equity.  Milby 
V.  Regan,  41  S.  VV.  372,  16  Tex.  Civ. 
App.    352. 

Same — Time  of. — The  title  acquired 
by  a  purchaser  of  land  sold  at  an  ex- 
ecution sale  is  not  affected  by  notice, 
after  the  levy  of  the  execution  and  be- 
fore the  sale,  of  the  existence  of  an 
unrecorded  deed.  Borden  v.  McRae, 
46  Tex.  396;  Whitaker  v.  Karris,  45 
Tex.  Civ.  App.  378,  101  S.  VV.  456,  af- 
firmed in  102  Tex.  597,  no  op. 

Under  the  operation  of  the  registra- 
tion laws,  when  an  execution  lien  at- 
taches by  levy,  without  notice  of  an 
unrecorded  conveyance  previously 
made,    the    purchaser    acquires    title    as 


against  such  former  purchaser  or 
creditor,  though  he  may  have  had  no- 
tice afterwards  at  the  time  of  his  pur- 
chase at  execution  sale.  Citing  Parker 
V.  Coop,  60  Tex.  Ill;  McKamey  v. 
Thorp,  61  Tex.  648. 

Where  an  execution  creditor  is  igno- 
rant, at  the  time  of  levy,  of  a  prior 
unrecorded  deed  of  the  real  estate 
levied  on,  a  purchaser  at  sale  under 
such  execution,  though  knowing  of  the 
deed  at  the  time  of  purchase,  is  not 
affected  thereby,  and  need  not  show 
that  he  is  a  purchaser  for  value.  Blum 
V.  Schwartz   (Sup.),  20  S.  W.  54. 

The  transferee  of  a  judgment  ac- 
quires the  lien  incident  to  the  judg- 
ment and  a  subsequent  sale  of  land  of 
the  judgment  debtor  under  the  judg- 
ment vests  the  title  to  the  land  in  the 
purchaser  at  the  sale  as  against  an  un- 
recorded deed,  though  the  assignee  of 
the  judgment  knew  of  such  deed  at 
the  time  he  took  the  assignment  and 
at  the  time  of  the  judicial  sale  of  the 
land  and  though  he  advanced  no  new 
consideration  for  the  assignment.  Bur- 
nett V.  Cockshatt.  2  Tex.  Civ.  App. 
304,  21  S.  W.  950. 

A  judgment  lien  attaches  to  lands 
held  by  tenants  of  the  judgment  debtor, 
and  which  had  been  conveyed  by  deed 
not  recorded,  as  against  the  vendee  in 
such  deed.  Notice  by  a  vendee  holding 
under  an  unrecorded  deed,  and  given 
on  the  day  of  sale,  will  not  affect  the 
purchaser.  The  lien  having  attached 
by  the  judgment  in  favor  of  the  plain- 
tiff in  execution,  is  not  affected  by 
subsequent  notice.  Mainwarring  v. 
Templeman,   51   Tex.   205. 

Since  an  unrecorded  conveyance  of 
land  is  void  as  to  a  creditor  who  ac- 
quires a  lien  thereon  without  notice, 
a  purchaser  of  land  at  execution  sale 
by  a  judgment  creditor  who  levied  his 
execution  without  notice  of  an  un- 
recorded contract  to  sell  is  protected 
through  the  rights  of  the  creditor, 
though  he  had  knowledge  of  the  facts 
at  the  time  of  the  purchase.  Linn  v. 
he   Conipte,  47  Tex.  440. 
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Same— From  Possession. — The  pos- 
session by  a  party  claiming,  under  an 
unrecorded  deed,  one  of  several  tracts 
of  land  covered  by  his  deed,  is  not 
sufficient,  except  as  to  the  tract  in  his 
actual  possession,  to  charge  a  judg- 
ment creditor,  who  caused  a  levy  to 
be  made  upon  the  land  under  an  exe- 
cution, with  notice  of  his  rights  therein. 
Brooks  V.  Hibbard,  Spencer,  Bartlett 
&  Co.,  44  Tex.  Civ.  App.  610,  99  S.  W. 
718. 

Same— Burden  of  Proof  of.— The 
burden  is  upon  one  claiming  under  a 
prior  unrecorded  deed  to  prove  that 
the  plaintiff  in  an  execution  under 
which  the  land  is  sold  as  the  grantor's 
had  notice  of  such  deed  when  execu- 
tion was  levied  thereon.  Whitaker  v. 
Farris,  45  Tex.  Civ.  App.  378,  101  S.  W. 
456. 

Where  Execution  Creditors  Pur- 
chase.—The  levy  of  an  execution  on 
land  does  not  create  a  lien  superior  to 
that  of  a  prior  purchaser  of  the  land 
by  an  unrecorded  deed,  where  the  exe- 
cution creditors,  who  were  the  pur- 
chasers thereunder,  had  notice  of  such 
deed  prior  to  the  levy.  Holt  v.  Hunt, 
18  Tex.  Civ.  App.  363,  44  S.  W.  889. 

Judgment  creditors  having  a  lien  on 
realty,  who  purchase  at  the  execution 
sale  thereof  on  the  faith  of  the  legal 
and  apparent  equitable  title  of  their 
debtor,  stand  on  an  equal  footing  with 
bona  fide  purchasers,  and  will  not  be 
postponed  to  a  prior  purchaser  from 
the  debtor  under  an  unrecorded  deed. 
Sanger  Bros.  z\  Collum  (Civ.  App.), 
"8  S.  W.  401,  reversed  Collum  v. 
Sanger  Bros.,  82  S.  W.  459,  98  Tex. 
162;  Id.,  83  S.  W.  184,  98  Tex.   162. 

Five  heirs  having  inherited  realty 
in  common,  two  of  them  conveyed 
their  interests,  by  unrecorded  deed,  to 
the  third,  and  the  fourth  sold  to  the 
fifth.  The  third  and  fifth  took  posses- 
sion of  their  respective  portions,  and 
made  an  oral  partition,  setting  up  stone 
corners  and  building  a  partition  fence. 
A  judgment  creditor   of  the   first  heir 


levied  on  his  supposed  undivided  in- 
terest, and  became  the  purchaser  at 
the  execution  sale,  having  no  notice  of 
the  third  heir's  rights,  except  such  as 
was  derived  from  her  possession.  Held, 
that  such  possession  would  be  referred 
to  her  record  title  as  co-tenant  with 
all  of  the  heirs,  and  not  to  her  title 
under  the  unrecorded  deed  and  oral 
partition;  and  hence  the  execution  pur- 
chaser acquired  a  good  title  to  the  in- 
terest bought.  Sanger  Bros.  v.  Col- 
lum (Civ.  App.),  78  S.  W.  401,  re- 
versed Collum  V.  Sanger  Bros.,  82  S. 
W.  459,  98  Tex.  162;  Id.,  83  S.  W.  184, 
98  Tex.   162. 

The  fact  that  the  record  did  not  dis- 
close the  cotenancy  of  the  heirs,  but 
terminated  with  the  ancestor's  title,  did 
not  aflfect  the  case,  as  the  heirs  would 
be  deemed  to  hold  the  ancestor's 
record  title.  Sanger  Bros.  v.  Collum 
(Civ.  App.),  78  S.  W.  401,  reversed 
Collum  V.  Sanger  Bros.,  82  S.  W.  459, 
98  Tex.  162;  Id.,  83  S.  VV.  184,  98  Tex. 
162. 

Where  Execution  Directed  to  An- 
other County. — An  unrecorded  deed  is 
void  against  a  creditor  who  has  ac- 
quired a  specific  lien  on  the  land  in 
controversy  by  the  levy  of  an  execu- 
tion under  a  judgment  in  a  different 
county  from  that  in  which  the  land  is 
situated,  although  the  judgment  has 
not  been  recorded  in  such  county. 
Grimes  v.   Hobson,  46  Tex.  416. 

Since  a  judgment  creditor  who  levied 
on  land  under  an  execution  directed 
to  another  county  than  that  in  which 
the  land  lies  without  notice  of  an  un- 
recorded deed  of  the  land  given  by  the 
debtor  acquires  a  lien  by  his  levy  su- 
perior to  the  holder  of  the  unrecorded 
deed,  the  purchaser  under  the  execu- 
tion acquires  a  superior  title,  though 
he  had  notice  of  the  deed;  for  the  pur- 
chaser acquires  the  title  of  the  execu- 
tion plaintiff.  Grace  v.  Wade,  45  Tex. 
522. 

Where  Date  of  Levy  Not  Shown. — 
Where    judgment     was     recovered    in 
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justice's  court  in  1892,  but  neither  the 
date  of  lien  by  record  of  judgment, 
nor  date  of  levy,  is  shown,  the  consta- 
ble's deed  made  in  November,  1893, 
does  not  pass  title  to  land  sold  as 
against  the  purchaser  from  the  judg- 
ment defendant  in  August  prior 
thereto.  Dwycr  v.  Foley  (Civ.  App.), 
35    S.    W.    820. 

Where  Judgment  Lien  Lost. — In  a 
contest  between  a  purchaser  from  the 
judgment  debtor  and  a  subsequent 
purchaser  at  an  execution  sale,  the 
former  may,  in  defense  of  his  title, 
urge  loss  of  the  judgment  lien  relied 
upon  by  the  latter.  Adams  v.  Crosby,  84 
Tex.   99,    102.   19   S.   W.   355. 

b.    Execution  and  Mortgage. 

Where  an  execution  was  levied  on 
land  under  a  judgment  rendered  sub- 
sequently to  the  making  of  a  deed 
of  trust  thereof,  it  was  held"  that 
the  purchaser  at  the  execution  sale 
became  the  owner,  subject  to  the  deed 
of  trust,  and  had  all  the  reserved  rights 
of  the  grantors  thereof.  James  v. 
Jacques,  26   Tex.  320. 

A  member  of  an  insolvent  firm 
bought  out  his  copartner,  and  gave  his 
father  a  mortgage  to  protect  the  latter 
as  surety  on  certain  notes  given  by 
the  mortgagor  to  Kis  copartner  in  pay- 
ment for  the  copartner's  interest  in 
the  business,  and  afterwards  conveyed 
the  land  to  his  father  in  satisfaction 
of  the  mortgage.  Held,  that  the  title 
acquired  under  such  mortgage  and 
conveyance  is  superior  to  that  acquired 
by  virtue  of  an  execution  sale  on  a 
judgment  against  the  firm,  which  be- 
came a  lien  after  the  mortgage,  but 
before  the  conveyance.  Willis  v. 
Heath    (Sup.),   18   S.   W.   801. 

The  levy  of  an  execution  on  th^  sur- 
plus of  the  proceeds  of  a  sale  remain- 
ing in  the  sheriff's  hands  after  the  sat- 
isfaction of  a  mortgage  prevails  against 
a  subsequent  assignment  of  the  sur- 
plus by  the  mortgagor.  Milmo  Nat. 
Bank  v.  Rich.  40  S.  W.  1032,  16  Tex. 
Civ.   App.   363. 


Recorded  Mortgage. — A  purchaser  at 
sheriff's  sale  takes  subject  to  recorded 
mortgages  in  favor  of  the  original 
vendor  of  the  land.  Fisher  v.  Foote, 
25  Tex.  Supp.  311. 

Same — Time  of. — In  1856  defendant 
in  execution  executed  a  mortgage  to 
his  wife,  which  was  not  recorded  un- 
til the  day  of  which  the  land  was  sold, 
in  1868,  under  execution  against  the 
husband  issued  on  a  judgment  ren- 
dered in  1865.  Held,  that  a  person 
purchasing  the  land  held  subject  to 
the  lien  of  the  mortgage  where  the 
wife  attended  the  sale  and  gave  pub- 
lic notice  of  the  existence  of  the  mort- 
gage.    Price  V.  Cole,  35  Tex.  461. 

In  1856  P.  executed  to  his  wife  his 
note  and  mortgage  for  her  separate 
money  loaned  him  by  her.  The  mort- 
gage was  not  recorded  until  the  sale 
day,  October,  1868,  on  which  day  the 
land  mortgaged  was  sold  under  exe- 
cution against  P.  on  a  judgment  ren- 
dered in  1865.  The  mortgage  was  filed 
for  record  before  the  hour  of  sale,  and 
the  wife  of  P.  attended  the  sale,  and 
gave  public  notice  of  the  existence, 
recorded  and  nature  of  her  mortgage. 
Held,  that  a  person  purchasing  the 
land  with  such  notice  held  it  subject 
to  the  lien  of  the  mortgage.  Price  v. 
Cole,  35  Tex.  461. 

Unrecorded  Mortgai^e. — A  purchaser 
at  execution  sale,  knowing  of  an  un- 
recorded mortgage,  can  avail  himself 
of  the  equities  of  the  creditor  not  hav- 
ing knowledge  of  the  same  at  the  time 
of  the  levy  of  the  execution.  Barnett 
V.  Squyres  (Civ.  App.),  52  S.  W.  612, 
reversed  54  S.  W.  241,  93  Tex.  193. 

An  unregistered  chattel  mortgage, 
the  property  remaining  in  the  posses- 
sion of  the  mortgagor,  is  void  as 
against  a  creditor  of  the  mortgagor 
levying  an  execution  on  the  property. 
Rev.  Stat.,  art.  3328.  Williams  v. 
Farmers'  Nat.  Bank,  22  Tex.  Civ.  App. 
581,  56  S.  W.  261.  See  the  title 
CHATTEL  MORTGAGES,  vol.  4, 
p.  88. 
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Where  Mortgagee    Has    Notice. — A 

purchaser  of  land  at  sheriff's  sale, 
which  was  sold  under  a  judgment  for 
the  purchase  money  due  to  one  of  sev- 
eral joint  vendors,  on  an  executory 
contract  for  the  sale  of  the  land  pur- 
chased (the  other  joint  vendors  having 
been  paid),  takes  title  to  the  whole 
property,  as  against  one  having  notice 
and  claiming  under  a  mortg^age  exe- 
cuted by  the  original  vendee.  Turner 
z\  Phelps,  46  Tex.  251. 

Where  Error  in  Mortgage.— Where 
a  lot  intended  to  be  conveyed  is  by 
mistake  omitted  from  a  mortgage,  but 
public  notice  of  the  mistake  and  of 
the  mortgagee's  claim  is  given,  the 
mortgagee's  claim  on  the  omitted  lot 
is  superior  to  that  of  a  subsequent 
purchaser  under  execution  against  the 
mortgagor.  Use  v.  Seinsheimer,  76 
Tex.  459,   13  S.  W.  329. 

Under  provisions  that  all  deeds  shall 
be  recorded  in  the  County  where  the 
land,  "or  a  part  thereof,"  is  situated 
(Rev.  St.  art.  4333),  and  that  any  con- 
veyance delivered  to  be  recorded  shall 
take  effect,  as  to  all  subsequent  pur- 
chasers and  as  to  all  creditors,  from 
the  time  of  delivery  (article  4334),  a 
deed  of  trust  describing  the  land  as 
l>eing  in  one  county,  when  a  part  of 
't  is  actually  in  another  county,  if 
recorded  in  the  former  county,  gives 
sufficient  notice  <o  creditors  levying 
execution  on  the  land  outsid-e  such 
county.  Brown  v.  Lazarus,  5  Tex. 
Civ.  App.  81,  25  S.  W.  71. 
c  Execution  and  Contract  to  Convey. 
Under  Pasch.  Dig.  arts.  4988,  4989, 
^9W,  declaring  unrecorded  conveyances 
of  land  void  as  to  creditors,  an  un- 
recorded contract  to  convey  lands  is 
void  as  against  a  purchaser  of  the  land 
at  sale  under  execution  levied  thereon 
^y  a  judgment  creditor  without  notice 
of  such  contract,  and  before  possession 
^as  talccn  thereunder,  since  the  lien 
of  the  creditor  attached  at  the  time  of 
the  levy,  and  the  purchaser  succeeded 
to  his  rights.  Simpson  v.  Chapman,  45 
Tex.  560. 


I 


d.  Execution   and     Contract     to    Re- 
convey. 

Under  Rev.  St.  art.  4332,  which  pro- 
vides that  all  deeds  of  trust  and  mort- 
gages shall  be  void  as  to  all  creditors 
and  subsequent  purchasers  for  a  valua- 
ble consideration  without  notice,  un- 
less recorded  as  required  by  law,  a 
written  agreement  by  a  grantee  of  land 
to  reconvey  on  certain  conditions, 
which  agreement  was  not  filed  for 
record,  does  not  affect  a  lien  acquired 
by  levy,  by  a  judgment  creditor  against 
the  holder  of  the  legal  title  without  no- 
tice of  such  agreement;  and,  where 
the  creditor  purchases  at  the  sheriff's 
sale  made  under  the  levy,  he  will  take 
title  as  against  the  persons  entitled  to 
the  reconveyance,  though  he  had  no- 
tice of  the  agreement  before  the 
sheriff's  certificate  was  issued. 
Stephens  v.  Keating  (Sup.),  17  S. 
W.  37. 

e.  Execution    and     Purchase    Money 
Note. 

When  a  recorded  deed  shows  the  ex- 
ecution of  notes  for  the  purchase 
money  of  the  land,  and  the  maker  of 
the  notes  is  in  possession,  one  purchas- 
ing the  land  at  execution  sale  has  full 
constructive  notice  of  the  lien,  though 
the  notes  are  not  recorded.  Brother- 
ton  V.  Anderson,  66  S.  W.  682,  27  fex. 
Civ.  App.  587. 

f.  Execution  and  Distress  Warrant 

On  January  24th,  1871,  a  landlord 
sued  out  a  distress  warrantf  against 
his  tenants  for  rent  due  for  the  year 
1870,  and  had  the  warrant  levied  on 
certain  corn,  cotton,  and  other  articles 
found  on  the  rented  premises,  and  be- 
longing to  the  tenants.  Prior  to  the 
issuance  of  the  distress  warrant,  judg- 
ment creditors  of  the  tenants  had 
caused  the  same  property  to  be  levied 
upon  by  their  executions.  To  prevent 
a  sale  under  the  executions,  landlord 
sued  out  injunction  against  the  judg- 
ment creditors  and  the  officer  who 
levied  their  executions.  Held,  that  it 
was    error    to    dissolve    the    injunction 
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and  dismiss  the  suit.     Click  v.  Stewart, 
36   Tex.   280. 

g.    Execution  and  Equitable  Lien. 

A  resulting  trust  is  not  within  the 
statutes  of  registration,  ancf  an  execu- 
tion lien  is  not  protected  against  the 
claim  of  the  owner  of  such  equitable 
estate.  Brown  Hardware  Co.  v.  Mar- 
witz,  10  Tex.  Civ.  App.  458,  32  S. 
W.   78. 

A  creditor  claiming  a  mere  statu- 
tory lien  by  the  record  of  a  judgment, 
or  the  levy  of  an  execution  against 
the  husband,  in  whom  the  apparent 
title  is  vested,  can  not  be  protected  by 
reason  of  such  lien  against  a  resulting 
trust  in  favor  of  the  wife,  though  he 
have  no  notice,  at  the  time,  of  the  exe- 
cution of  such  a  trust,  and  the  pur- 
chaser of  such  property  at  a  subse- 
quent execution  sale  will  take  noth- 
ing as  against  the  wife's  equity,  if  he 
had  notice  of  the  same  before  making 
the  purchase.  Yoe  v.  Montgomery,  68 
Tex.   338.   4   S.   W.   622. 

The  title  to  certain  land  appeared  by 
the  records  to  be  in  the  judgment 
debtor  at  the  time  the  judgment  was 
fixed  as  a  lien  on  the  land.  The  judg- 
ment creditor  had  no  notice  until  the 
execution  sale  of  the  rights  of  plain- 
tiff, who  had  advanced  to  the  debtor 
the^  money  to  purchase  the  land,  with 
the  understanding  that  the  profits  of 
a  resale  should  be  divided  between  the 
parties  after  plaintiff  should  be  reim- 
bursed for  his  advance  with  interest. 
Prior  to  the  fixing  of  the  judgment 
lien  the  land  had  been  conveyed  to 
plaintiff  by  an  unrecorded  deed.  Held 
that,  though  the  unrecorded  deed  was 
void  as  against  the  execution  pur- 
chaser, yet  plaintiff's  equity  as  cestui 
que  trust  is  superior  to  the  rights  of 
the  execution  purchaser.  John  B. 
Hood  Camp  Confederate  Veterans  v. 
De  Cordova,  47  S.  W.  522.  92  Tex.  202. 

Where  Purchaser  Has  Notice. — 
Where  an  attaching  creditor  had 
knowledge  that  land  levied  on  had 
been    paid    for    by    another,    and    was 


therefore  held  by  the  debtor  subject 
to  a  resulting  trust,  at  the  time  such 
creditor  purchased  it  at  the  execution 
sale,  he  acquires  no  title,  as  against 
the  cestui  que  trust.  Caldwell  v. 
Bryan's  Ex'r,  49  S.  W.  240,  20  Tex. 
Civ.  App.  168. 

h.    Execution  and  Landlord's  Lien. 

A  landlord,  by  virtue  of  his  lien,  has 
no  right  of  possession  as  against  the 
tenant,  and  a  levy  on  a  tenant's  inter- 
est in  a  crop,  where  the  crop  is  not 
removed  from  the  premises,  is  valid. 
Groesbeck  v.  Evans,  88  S.  W.  889,  40 
Tex.  Civ.  App.  216,  overruled  in 
Evans  V.  Groesbeck,  42  Tex.  Civ.  App. 
43,  93   S.   W.   1005. 

A  landlord,  by  virtue  of  his  lien,  has 
not  such  possessory  rights  in  the  crop 
of  his  tenant  as  entitles  him  to  pre- 
vent the  removal  of  the  crop  from  the 
premises  by  the  tenant's  creditor  under 
an  execution  and  to  maintain  an  ac- 
tion for  the  trial  of  the  right  of  prop- 
erty in  order  to  have  the  same,  if  re- 
moved, returned  to  the  premises. 
Evans  V.  Groesbeck,  93  S.  W.  1005,  42 
Tex.  Civ.  App.  43,  overruling  Groes- 
beck V.  Evans,  40  Tex.  Civ.  App.  216, 
88  S.  W.  889.  See  Pace  v.  Sparks,  1 
Posey  402,  407.  And  see  the  title 
RIGHT  OF  PROPERTY.  TRIAL  OF. 

Where  a  suit  to  foreclose  a  land- 
lord's lien  was  instituted  before  the 
tenant's  property  was  removed  from 
the  leased  premises,  it  was  subject  to 
the  lien,  though  it  had  been  sold  under 
execution  to  satisfy  a  judgment  against 
the  tenant  before  the  rendition  of  the 
foreclosure  judgment.  Irwin  v.  Bexar 
County,  63  S.  W.  550,  26  Tex.  Civ.  App. 
527. 

Lien  for  Advances. — Act  April,  1874, 
entitled  "An  act  concerning  rents  and 
advances,"  cotton  raised  on  rented 
premises  is  not  subject  to  seizure  and 
sale  under  execution  until  the  land- 
lord has  received  his  rent  and  ad- 
vances made  to  the  tenant.  Eason  f. 
Killough,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  603. 


m 


Digitized  by 


Google 


Executions 


349 


A.,  a  judgment  creditor  of  D.,  levied 
upon  a  quantity  of  seed  cotton  belong- 
ing to  D.,  and  found  on  the  premises 
of  \V.,  the  landlord  of  D.  The  cotton 
was  removed  from  the  premises,  made 
into  two  bales,  and  sold  under  the  ex- 
ecution to  A.  for  $44.44,  subject  to  the 
landlord's  lien  of  W.  for  advances 
made.  Immediately  upon  the  removal, 
W.  brought  suit  against  D.  in  justice's 
court,  and  obtained  judgment  with 
forccrosure  against  the  two  bales.  On 
svik  between  W.  and  A.  it  was  shown 
\\va\  the  cotton  was  worth  $60;  also 
that  there  was  sufficient  property  of  D. 
outside  the  cotton,  left  on  the  premises, 
and  subject  to  the  landlord's  lien,  to 
satisfy  the  claim  of  W.  Held,  that 
under  the  statute  W.  had  a  preference 
lien  on  all  the  property  mentioned, 
which  could  not  be  defeated  by  the  re- 
moval of  any  portion  of  it,  either  by 
the  tenant  or  his  creditors,  and  that  W. 
could  recover  from  A.  the  full  value 
of  the  cotton  removed.  Wilkes  v.  Ad- 
ler,  68  Tex.  689,  5  S.  W.  497. 

Under  Verbal  Contract.— Where  a 
landlord  has  taken  posi^ession  of  grow- 
ing crops  under  a  verbal  contract  giv- 
ing him  a  lien  for  advancements,  he 
^as  priority  over  a  levy  thereon  made 
^y  an  execution  creditor.  Jones  v. 
Avant,  41  Tex.  650. 

K.  Satisfaction  and  Discharge. 

A.   WHAT  AMOUNTS   TO   SATIS- 
FACTION. 

1-  Payment, 
a.  In  General. 

Payment  made  to  prevent  a  sale  of 
the  defendant's  property  under  an  ex- 
ecution is  not  considered  voluntary 
though  the  judgment  was  erroneous, 
and  upon  reversal  it  may  be  recovered 
with  interest.  Cleveland  v.  Tufts,  69 
Tex.  .580,  583,  7  S.  W.  72. 

A  defendant  who  has,  by  mistake, 
overpaid  execution  to  the  plaintiffs  at- 
torney, has  a  right  of  action  against 
the  attorney.  Croft  v.  Hicks,  26  Tex. 
383,  384.  See  the  title  ATTORNEY 
AXD  CLIENT,  vol.  2,  p.  567. 


b.  In  Money. 

The  sheriff  has  no  right  to  receive 
payment  of  an  execution  in  anything 
but  money,  without  the  consent  of  the 
plaintiff  in  execution.  Harris,  etc., 
Co.    V.  Ellis,  30  Tex.  4,  7. 

Confederate  Money. — A  payment  of 
Confederate  money  on  an  execution  in 
the  hands  of  a  sheriff  is  no  payment 
at  all,  unless  plaintiff  in  execution  au- 
thorized its  receipt  by  the  sheriff. 
Thomas  v.  Browder,  ?3  Tex.  783;  Buie 
V.  Crouch,  37  Tex.  53. 

A  credit  made  by  a  sheriff  on  an  ex- 
ecution of  a  payment  received  by  him 
in  Confederate  notes  is  unauthorized. 
Morrill   v.    Fitzgerald,   36  Tex.   275. 

c.  In  Draft. 

When  a  sheriff  has  an  execution  in 
his  hands  he  has  no  right  to  receive 
payment  in  a  draft  on  a  third  pefson 
but  only  money,  and  the  payment  in 
a  draft  would  be  no  discharge  of  an 
execution  in  his  hands.  Harris  v.  El- 
lis, 30  Tex.  4. 

d.  To  Attorney. 

See  the  title  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  567. 

e.  After  Return  Day. 

The  sureties  of  a  sheriff  are  not  lia- 
ble for  money  paid  to  him  by  a  judg- 
ment debtor  after  the  return  day  of 
the  execution  held  by  the  sheriff. 
Thomas  v.  Browder,  33  Tex.  783; 
Hamilton  v.  Ward,  4  Tex.  356,  cited 
by  the  court. 

2.    Receipt  of  Creditor. 

Where  the  defendant  in  execution 
produced  to  the  sheriff  receipts  from 
the  judgment  creditor  acknowledging 
full  satisfaction  of  the  judgment,  but 
specifying  the  receipt  of  a  sum  several 
dollars  less  than  the  judgment,  and 
specifying  also  that  the  party  giving 
the  receipt  would  pay  all  costs,  the 
officer  was  justified  in  declining  to 
pass  upon  the  genuineness  and  validity 
of  the  receipts,  and  in  proceeding  to 
make  a  levy.  Tierney  r.  Frazier,  57 
Tex.   437. 
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3.  Levy. 

See  ante,  "As  Satisfaction  of  Judg- 
ment,"  XVI,   S.  2. 

If  a  levy  be  valid  and  was  on  prop- 
erty sufficient  to  satisfy  the  execution 
so  far  as  the  defendant  in  the  execu- 
tion is  concerned,  it  would  be  satis- 
faction.    Bryan  v.  Bridge,  10  Tex.  149, 

The  presumption  that  personal  prop- 
erty levied  upon  and  not  returned  to 
the  possession  of  the  debtor  has  been 
applied  to  execution  is  rebuttable. 
Cravans  v.   Wilson,   35   Tex.   52,  57. 

A  presumption  of  satisfaction  of  an 
execution  levied  on  personalty  does 
n'^t  arise  where  possession  remains 
v/ith  the  defendant.  Cravens  v.  Wil- 
son, 48  Tex.  334,  339. 

4.  Replevin. 

Where  a  delivery  bond  was  given 
for  the  surrender  of  property  levied 
on  under  execution,  and  the  bond  was 
returned  forfeited,  and  execution  was 
issued  against  the  principal  and  sure- 
ties and  returned  "No  property,"  the 
implied 'judgment  on  the  forfeited  bond 
did  not  operate  as  a  satisfaction  of  the 
levy  under  the  original  execution,  but 
amounted  merely  to  an  additional  se- 
curity, and  did  not  prevent  the  judg- 
ment creditor  from  reviving  and  en- 
forcing the  original  judgment.  Cole  v. 
Robertson.  6  Tex.  356. 

5.  Sale. 

Where  land  is  bid  in  at  an  execution 
sale  by  the  execution  plaintiff's  attor- 
ney for  himself  but  the  bid  not  being 
complied  with,  the  land  is  again  sold 
and  the  sheriff's  deed  made  to  another, 
the  judgment  is  not  satisfied  but  the 
execution  is  entitled  to  the  amount 
paid  by  the  last  purchaser.  Samuel- 
son  v.  Bridges.  6  Tex.  Civ.  App.  425, 
-128,   25    S.    W.    639. 

6.  Payment  on  Judgment. 

If  tliere  is  evidence  of  payments  on 
a  judgment  brought  to  the  knowledge 
of  the  clerk  of  the  district  court,  he 
must  credit  them  upon  the  execution, 
and    also    the    damages    awarded    upon 


the  sum  so  paid,  if  the  payments  were 
made  before  the  appeal  or  the  suing 
out  of  the  error.  Yale  v.  Heard,  26 
Tex.  639. 

B.  TO   WHOM   MADE. 

The  sheriff  is  the  agent  of  the  plain- 
tiff to  receive  payment  of  a  judgment 
as  long  as  the  execution  is  in  his  hands 
and  return  day  has  not  arrived.  Harris, 
etc.,   Co.,  V,   Ellis,  30  Tex.  4,  6. 

C.  ENTRY  OF  SATISFACTION. 

A  motion  to  set  aside  the  entry  of 
satisfaction  of  an  execution  must  be 
served  on  the  defendant  in  the  execu- 
tion.    De  Witt  V.  Monroe,  20  Tex.  289. 

D.  PROOF  OF  SATISFACTION. 

A  team  of  mules  was  levied  on  under 
an  execution,  and  a  third  party  set  up 
that  he  had  purchased  them  from  the 
execution  debtor.  Held,  that  the 
claimant  might  prove  that  the -execu- 
tion debtor  had  paid  off  and  satisfied 
the  debt  due  the  execution  creditor. 
England  z'.  Brinson,  1  White  &  W.  Civ. 
Cas.   Ct.   App.   §   320. 

Judgment  was  obtained  in  1840,  and 
execution  issued  immediately.  In  1842 
an  alias  was  issued,  and  subsequently 
several  others,  upon  the  last  of  which, 
in  1850,  defendant  obtained  an  injunc- 
tion. On  the  trial  the  sheriff,  who  re- 
ceived the  alias,  testified  without  ob- 
jection that  plaintiff's  attorney  was 
present  at  most,  if  not  at  all,  of  a  con- 
versation between  the  debtor,  defend- 
ant's attorney,  and  the  sheriff  who  had 
received  the  first  execution,  though  he 
did  not  remember  that  plaintiff's  attor- 
ney took  any  part  therein,  in  which 
it  was  understood  among  them,  though 
he  did  not  recollect  the  precise  words 
used,  that  the  execution  had  been  sat- 
isfied in  the  hands  of  the  first  sheriff, 
who  admitted  that  the  amount  had  been 
settled  with  him.  Held,  that  it  was 
competent  for  the  jury  to  infer  from 
this  evidence  the  fact  of  a  legal  pay- 
ment and  satisfaction  of  the  execu- 
tion, when  in  the  hands  of  the  sheriff. 
Beardsley  v.  Hall,  9  Tex.  119. 
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It  is  immaterial  in  our  practice 
whether  the  present  be  regarded  as  a 
proceeding  to  enjoin  execution  or  to 
obtain  an  entry  of  satisfaction  of  the 
judgment,  there  being  a  prayer  for 
general  relief.  Beardsley  z\  Hall,  9 
Tex.  119. 

E.   SETTING    ASIDE     SATISFAC- 

TION. 
Where  land  was  sold  under  execu- 
ticn  and  purchased  by  the  judgment 
creditor  and  the  execution  returned 
satisfied  and  the  judgment  debtor  sued 
for  and  recovered  the  land  in  the 
United  States  district  court  because 
of  a  defect  in  the  levy  and  sale  the 
judgment  creditor  could  sustain  an  ac- 
tion on  the  judgment  in  the  county 
where  the  defendant  resided  other  than 
that  in  which  the  judgment  was  obtained 
and  was  not  put  to  a  motion  in  the 
latter  county  to  set  aside  the  satisfac- 
tion of  the  execution  as  his  only  remedy. 
Townsend  v.  Smith,  20  Tex.  465. 

XXI.    Supplementary    Proceed- 
ings. 

Whether  equity  will  assist  a  creditor 
to  reach  the  choses  in  action  of  his 
debtor,  not  tangible  by  legal  process, 
examined,  and  authorities  discussed, 
l>nt  left  unde^ded.  Taylor  v,  Gillean, 
23  Tex.  508. 

"The  question  of  the  power  of 
courts  of  equity  to  aid  the  infirmity  of 
the  law,  and  reach  personal  property, 
not  subject  to  execution  at  law,  has 
been  much  discussed.  In  England  the 
doctrine  seemed  formerly  to  have 
been,  that  a  chose  in  action  could  not 
l>c  taken  under  an  execution  at  law, 
nor  by  process  of  attachment  from  a 
court  of  equity."  Price  v,  Brady,  21 
Tex.  614,  619. 

"The  laws  giving  these  summary 
proceedings  have  not  been  liberally 
construed."  Price  v.  Brady,  21  Tex. 
614,  620. 

Equitable  interests,  not  subject  to 
execution,  may  be  reached  by  an  equita- 
ble proceeding.     Chase  v.  York  County 


Sav.   Bank,  89  Tex.  316,  323,  36  S.  W. 
406. 

Accounting  as  by  bill  in  equity  to 
ascertain  the  residue  after  payment  of 
the  partnership  debts,  suggested  as 
means  of  realizing  upon  such  levy. 
Middlebrook  6:  Bros,  v,  Zapp,  79  Tex. 
321,  15  S.  W.  258. 

XXn.    Sale. 

See  the  title  SHERIFFS'  SALES. 

XXin.    Claims  of  Third  Persons. 

A.  WHO  MAY  ASSERT. 

A  defendant  in  execution  being  in 
possession  of  slaves  in  trust  for  others, 
if  they  are  levied  on,  he  is  bound  to  as- 
sert the  claim  of  the  beneficiaries  and 
the  exemption  of  the  property  from 
execution.  Parker  v.  Portis,  14  Tex. 
166. 

B.  PROCEDURE. 

When  property  owned  by  one  man 
is  seized  on  an  execution  against  an- 
other the  owner  may  either  interpose 
his  claim  under  the  statute,  or  he  may 
resort  to  his  common-law  right  and 
sue  the  sheriff,  or  the  plaintiff,  if  the 
plaintiff  had  caused  the  seizure  to  be 
made,  and  although  it  would  be  more 
summary  and  less  expensive  to  pro- 
ceed under  the  statute,  it  would  not 
always  be  in  the  power  of  the  owner 
to  proceed  in  that  way.  Bennett  v. 
Gamble,  1  Tex.  124;  Vickery  v.  Ward, 
2  Tex.  212;  Moore  v.  Gammel,  13  Tex. 
120,   122. 

But  he  can  not  pursue  both  remedies. 
Moore  v.  Gammel,  13  Tex.  120,  122. 

The  statutory  mode  provided  by  the 
act  of  February  5,  1840,  for  trying  the 
right  to  property  levied  upon  by  exe- 
cution, is  more  simple  and  less  ex- 
pensive than  an  ordinary  suit  by 
petition  to  try  title  brought  by  the  claim- 
ant of  the  property  against  the  plain- 
tiff in  execution;  and  an  exception  to 
such  a  suit  would  be  well  taken,  and 
sustained  by  the  court.  But  if  the 
defendant  fails  to  except,  and  answers 
to  the  action,  it  will  be  considered  as 
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a  waiver  of  the  benefit  of  the  statute. 
**Biir  no  exception  was  taken  by  the 
defendant,  and  his  appearing  and 
answering  to  the  action  may  be  con- 
sidered as  waiver  of  the  benefit  of 
the  statute."  Vickery  v.  Ward,  2  Tex. 
212»  215,  citing  Bennett  v.  Gamble,  1 
Tex.   124. 

"When  the  right  to  personal  prop- 
erty levied  upon  is  involved,  it  is,  as  | 
a  general  rule,  the  proper  practice  to 
require  parties  to  be  confined  to  the 
more  simple  and  less  expensive  mode 
of  trial  of  right  of  property  provided 
by  statute."  Whitman  v.  Willis  & 
Bro.,    51    Tex.   421,    426. 

Quaere,  whether  it  is  necessary  for 
the  plaintiff,  in  a  common-law  action 
for  the  seizure  of  his  property  under 
an  execution  against  another,  to  show 
any  reason  why  he  did  not  pursue 
the  statutory  remedy  by.  trial  of  the 
right  of  property.  Hardy  v.  Broaddus, 
35  Tex.  668. 

As  to  statutory  proceeding  for  trial 
of  right  of  property,  see  the  title 
RIGHT  OF  PROPERTY,  TRIAL  OF. 

XXIV.     Wrongful  Execution. 
A.    RIGHTS  AND  LIABILITIES. 

1.  Rights. 

The  owner  of  the  property  although 
he  purchases  at  the  sale  may  sue. 
Muester  v.  Fields,  89  Tex.  102,  33  S. 
W.  852,  affirming  32  S.  W.  417,  11  Tex. 
Civ.  App.  341;  Casey  v.  Chaytor,  5 
Tex.   Civ.   App.   385,   23   S.    W.    1114. 

Purchase  from  Debtor. — Where 
creditors  make  an  excessive  levy  upon 
property  purchased  by  another  from 
their  debtor,  if  such  purchaser  paid 
value  therefor,  he  may  recover  of 
them  the  excess  above  their  debts,  al- 
though such  sale  was  fraudulent  as  to 
creditors.  Eaves  v.  Williams,  10  Tex. 
Civ.  App.   A23,  31   S.  W.  86. 

2.  Liabilities. 

One  whose  attorneys  in  charge  of 
the  collection  of  a  judgment  obtained 
by  them  have  instructed  the  sheriff  to 
make  a  wrongful  levy,  is  bound  by  the 


sheriflfs  acts.  Richardson  v.  Jankofsky 
(Civ.  App.),  23  S.  W.  815. 

A  judgment  creditor  is  not  liable 
for  goods  seized  by  the  sheriff  unless 
he  instigated  the  levy  and  the  judg- 
ment debtor  had  no  interest  in  the 
goods.  Longcope  v.  Bruce,  44  Tex. 
434,  438. 

An  execution  plaintiff  is  not  liable 
for  the  manner  in  which  the  officer  ex- 
ecutes the  writ  unless  he  directed  it 
to  be  so  executed  and  participated  in 
the  wrongful  execution.  Patton  v. 
Collier,  13  Tex.  Civ.  App.  544.  546,  38 
S.  W.  53,  following  Morris  v.  Hast- 
ings, 70  Tex.  26,  7  S.   W.  649. 

A  plaintiff  in  execution  is  answera- 
ble for  every  act  of  the  officer  which 
he  either  directed  or  ratified.  Molette 
r.  Hodges,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  400. 

Where  the  separate  property  of  a 
wife  is  levied  on.  under  an  execution 
against  her  husband,  she  can  not  re- 
cover damages  for  "abuse  to  her 
private  rooms,  furniture,  bedding," 
etc.,  from  the  execution  creditors,  who 
were  not  present  and  did  not  authorize 
or  sanction  the  abuse.  Ainsa  v,  Moses 
(Civ.  App.),  100  S.  W.  791. 

If,  after  judgment  for  defendant,  on 
a  trial  de  novo  on  appeal  from  a  jus- 
tice, plaintiff  causes  execution  to  be  is- 
sued by  the  justice,  and  the  goods  of  a 
surety  to  be  levied  on  and  sold,  or  if 
the  execution  issues  without  any 
prompting  from  plaintiff,  and  he  ac- 
cepts the  proceeds  of  the  sale,  he  is 
liable  to  the  surety  for  the  value  of 
the  goods.  McKay  t'.  Irion,  4  Will- 
son,  Civ.  Cas.  Ct.  App.  §  184.  15  S.  W. 
123. 

A  tract  of  land,  with  a  factory  and 
machinery  located  thereon,  was  sold 
under  execution,  and  purchased  by  the 
plaintiffs  in  execution;  they  continued 
to  operate  the  factory  through  de- 
fendants in  execution  as  their  employees 
and  agents  until  it  was  destroyed  by 
fire.  Defendants  in  execution,  claim- 
ing   the      property      as    exempt     from 
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forced  sale,  sued  for  the  land  and  the 
value  of  the  factory,  etc.  Held,  that 
unless  the  destruction  was  caused  di- 
rectly and  immediately  by  their  acts, 
or  was  the  result  of  a  series  of  causes 
and  effects,  proceeding  one  ^from  the 
other,  and  not  speculatively  inferred, 
but  established  by  evidence,  as  other 
facts  are  required  to  be  proved,  plain- 
tiffs in  execution  were  not  liable  for 
the  loss  sustained.  Willis  &  Bro.  v. 
Morris,  66  Tex.  628,  1  S.  W.  799. 

B.  GROUNDS  OF  ACTION. 

I  In  GeneraL 

To  make  a  judgment  creditor  liable 
for  an  illegal  levy,  it  must  appear  that 
no  interest  in  the  goods  belonged  to 
the  execution  defendant  and  that  the 
creditor  ordered  or  instigated  the  levy. 
Longcope  v.   Bruce,  44   Tex.   434. 

I  Necessity  for  Levy. 

In  an  action  for  wrongful  levy  of  -an 
execution,  a  charge  calculated  to  in- 
duce the  jury  to  allow  damages  in  re- 
spect to  plaintiffs  crops,  when  the 
same  had  not  in  fact  been  levied  on, 
requires  reversal.  Baughn  v,  Allen 
(Civ.  App.),   68   S.   W.   207. 

*•  Levy  on  Land. 

A  statutory  levy  on  land  does  not  au- 
thorize a  recovery,  in  the  absence  of 
a  showing  of  special  damages  there- 
from. .Adoue  V.  Wettermark,  82  S.  W. 
797,  36  Tex.  Civ.  App.  585;  Mikeska  v. 
Blum,  63  Tex.  44;  Trawick  v.  Martin- 
Brown  Co.,  79  Tex.  460,  14  S.  W.  564; 
Girard  v.  Moore,  86  Tex.  675,  26  S. 
W.  945;  Ellis  v.  Harrison,  24  Tex.  Civ. 
App.  13,  20,  56  S.  W.  592,  57  S.  W. 
984,  affirmed  in  93  Tex.  637,  no  op., 
94  Tex.  690,  no  op. 

The  mere  levy  of  a  writ  on  land  not 
subject  to  such  levy,  there  being  no 
disturbance  of  the  use  and  possession,* 
nor  other  special  damage  proven,  is  no 
ground  for  recovery  of  damages.  Con- 
rady  v,  Bywaters  (Civ.  App.),  24  S. 
\V.  C61. 

7  Tex— 23 


4.  Levy   on   Property   of   Third   Per- 
son. 

Whether  a  writ  of  execution  is 
valid  or  void,  party  levying  on  prop- 
erty belonging  to  a  person  other  than 
the  execution  defendant  is  liable  to 
the  owner  and  even  though  the  prop- 
erty levied  on  was  lost  to  the  plaintiff 
by  reason  of  the  execution  of  a  claim- 
ant's bond  by  another.  Pinkard  v, 
Willis  &  Bro.,  24  Tex.  Civ.  App.  69,  72, 
57  S.  W.  891,  affirmed  in  94  Tex.  692, 
no  op. 

An  action  will  not  lie  by  the  true 
owner,  for  damages  for  making  a  levy 
on  land  which  does  not  belong  to  the 
defendant  in  execution,  without  allega- 
tion of  special  acts  of  trespass  on  the 
property.  Howeth  v.  Mills,  19  Tex. 
295. 

5.  Levy  on  Interests  of  Partnership. 

Query  whether  levy  on  the  interests 
of  one  partner  by  notice  to  the  part- 
nership, there  being  no  seizure  of 
partnership  property  or  interruption 
of  partnership  business  and  no  dam- 
ages save  loss  of  credit,  will  furnish 
ground  for  an  action  for  damages. 
Wettermark  v.  Campbell,  93  Tex.  517, 
56  S.  W.  331. 

Since  Rev.  St.  art.  2295,  provides 
that  a  partner's  interest  in  the  firm 
property  shall  be  levied  on  by  leav- 
ing a  notice  with  one  of  the  partners, 
individual  creditors  of  a  partner,  who 
seize  and  sell  the  partnership  property 
on  an  execution  against  him,  are  liable 
in  damages  to  the  members  of  the  firm. 
Currie  v,  Stuart  (Civ.  App.),  26  S.  W. 
147. 

If  the  mode  of  levying  an  execution 
upon  the  interest  of  a  partner  for  his 
individual  debt  is  not  pursued,  an  un- 
warranted trespass  is  committed,  for 
which  the  wrongdoers  are  answerable 
in  damages  to  the  owner  of  the  goods. 
Middlebrook  Bros.  v.  Zapp,  73  Tex. 
29,    31,    10   S.   W.   732. 

Where  a  married  woman  conducts  a 
mercantile  business  with  two  other 
persons  as  partners,  and  an  execution 
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issues  against  her  husband  alone,  in  a 
cause  to  which  the  members  of  the 
firm  were  not  made  parties,  such  two 
persons  and  the  husband,  as  the  repre- 
sentative of  community  interest  of 
himself  and  wife,  would  have  a  cause 
of  action  for  a  wrongful  seizure  of  the 
goods  under  .such  an  execution.  Mid- 
dlebrook  Bros.  v.  Zapp,  73  Tex.  29,  31, 
10  S.  W.   732. 

Where  a  married  woman  conducts  a 
mercantile  partnership  wi'th  others,  and 
a  part  of  the  firm  goods  have  been 
seized  upon  an  execution  against  her 
husband  alone,  and  the  wife  brings  a 
suit,  with  her  partners,  her  husband 
joining  pro  forma,  to  recover  damages 
for  such  wrongful  seizure,  there  can  be 
no  recovery  where  the  only  damagres 
claimed  are  for  an  injury  to  her  sep- 
arate estate.  Middlebrook  Bros.  v. 
Zapp,  73  Tex.  29,  31,  10  S.  W.  732. 

6.  Levy  on  Property  of  Decedent 

A  plaintiff  in  execution,  who  seizes 
property  of  the  estate  of  a  decedent  un- 
der execution  upon  a  judgment  against 
the  administrator  personally,  is  liable 
to  the  estate  for  the  value  thereof. 
Pinkard  v.  Willis  &  Bros,  (on  rehear- 
ing), 24  Tex.  Civ.  App.  69,  57  S.  W. 
891,  affirmed  in  94  Tex.  692,  no  op. 

7.  Levy  on   Property  in    Custody   of 
Law. 

See  the  title  EXECUTORS  AND 
ADMINISTRATORS. 

The  mere  fact  that  goods  are  under 
the  custody  of  an  assignee  for  the  ben- 
efit of  creditors  is  not  sufficient  to  sus- 
tain an  action  for  damages  for  the  levy 
and  sale  of  such  goods  under  an  ex- 
ecution. Loeb  V,  Blum,  2  Posey 
Unrep.  Cas.  445. 

8.  Levy  on  Exempt  Property. 

The  unauthorized  seizure  and  sale  of 
exempt  property  with  notice  of  its 
character  and  against  the  protest  of  the 
owner  was  a  trespass  entitling  the 
owner  to  recover,  at  least,  nominal 
damages  and  costs.  McGaughey  v. 
Meeks,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  1197. 


9.  Dependent  upon  Who  Receives 
Proceeds. 
A  judgment  creditor  is  liable  for  the 
seizure  and  sale  of  the  debtor's  prop- 
erty, without  regard  to  who  received 
the  proceeds  of  the  sale,  where  he 
caused  the  order  of  sale  to  issue,  and 
then,  having  settled  the  judgment, 
failed  to  recall  the  order,  though  know- 
ing that  it  was  in  the  hands  of  the 
officer.  Sanders  v.  Brock  (Civ.  App.), 
31  S.  W.  311. 

C.    DAMAGES. 

See  the  title  RIGHT  OF  PROP- 
ERTY,  TRIAL  OF. 

1.    Elements. 

a.  Injury  to  Business. 

Damages  may  be  recovered  for  in- 
jury to  the  plaintiff's  business.  Middle- 
brook  V.  Zapp,  79  Tex.  321,  15  S.  W. 
258;  Deleshaw  v.  Edelen,  31  Tex.  Civ. 
App.  416,  72  S.  W.  413,  affirmed  in  97 
Tex.  631,  no  op. 

In  a  suit  for  damages  for  the  wrong- 
ful seizure  of  certain  mill  machinery 
under  an  execution  while  it  was  being 
set  up,  the  plaintiff  may  recover  the 
value  of  the  mill  for  the  period  during 
which  its  operation  was  delayed  by 
such  seizure.  Halcomb  v.  Stubblefield, 
76  Tex.  310,  312,  13  S.  W.  231. 

b.  Loss  of  Credit. 

Loss  of  credit  can  not  be  considered 
as  element  of  damage.  Neese  v,  Rad- 
ford, 83  Tex.  685,  19  S.  W.  141. 

c.  Interest 

Where  crops  growing  on  a  homestead 
are  levied  upon  under  an  execution  be- 
fore harvest  the  homesteader  is  entitled 
to  recover  interest  by  way  of  damages 
at  eight  per  cent  from  the  date 
of  levy.  Bailey  v.  Oliver  (Sup.),  9  S. 
W.  606. 

d.  Attorney's  Fees. 

Where,  in  an  action  for  wrongful  ex- 
ecution, plaintiff  had  been  compelled 
to  employ  attorneys,  and  had  employed 
two  firms,  and  made  four  trips  from 
one  town  to  another  in  looking  after 
the   case,  an  allowance   of  $50  for    at- 
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torncy's  fees  as  a"  part  of  punitive 
damages  was  not  erroneous.  Deleshaw 
V.  Edelcn,  72  S.  W.  413,  31  Tex.  Civ. 
App.  416.  See,  also,  Neese  v.  Radford, 
83  Tex.  585,  19  S.  W.  141. 
e.  Mental  Suffering. 

Damages  for  mental  suffering,  phys- 
ical pain,  and  sickness  are  not  recover- 
able  in  an  action  by  a  wife  for  wrong- 
ful levy  on  her  property  by  her  hus- 
band's execution  creditors.  Ainsa  v. 
Moses  (Civ.  App.),  100  S.  W.  791. 

I  Consequential  Damages. 

In  a  suit  for  damages  against  a  con- 
stable and  his  sureties  for  the  seizure 
and  sale  of  certain  tools  of  a  stone- 
mason, by  execution,  claimed  to  be  ex- 
empt from  forced  sale,  there  can  be 
no  recovery  of  unforeseen  damages, 
such  as  those  growing  out  of  a  con- 
tract of  which  such  constable  had  no 
notice.  McKnight  Bros.  v.  Carmi- 
chael,  7  Tex.  Civ.  App.  270,  272,  27  S. 
W.  150  (see  93  Tex.  646,  no  op.). 

In  an  action  for  wrongful  levy  of  an 
execution,  the  time  lost  and  expense 
incurred  in  trying  after  levy  to  find 
buyers  are  too  remote  to  form  ele- 
ments of  damage.  Fatheree  v.  Wil- 
liams, 13  Tex.  Civ.  App.  430,  434,  35  S. 
VV,  324. 

Where  corporate  stock,  separate 
property  of  a  wife,  was  sold  under  ex- 
ecution against  the  husband,,  and  pur- 
chased by  the  judgment  creditor,  dam- 
ages suffered  by  her  from  failure  to 
sell  it  to  a  third  person  as  she  had 
prior  to  the  levy  contracted  to  do  were 
not  too  remote.  First  Nat.  Bank  v. 
Thomas  (Civ.  App.),  118  S.  W.  321. 

1  Measure  of. 
a.  In  General 

Just  and  reasonable  compensation  is 
the  correct  measure  of  actual  damages 
for  unlawful  seizure  and  sale  of  prop- 
erty under  execution.  Field  v.  Muns- 
tcr,  11  Tex.  Civ.  App.  341,  348,  32  S. 
W.  417,  affirmed  in  89  Tex.  102. 

h.  Value  of  Property. 

The   measure    of    damages    for    the 


wrongful  seizure  and  sale  of  property 
is  the  value  of  the  property  at  the 
time  of  te  seizure  and  the  reasonable 
value  of  its  use  during  the  time  plain* 
tiff  had  been  deprived  thereof.  Yancy 
V,  Felker,  3  Willson,  Civ.  Cas.  Ct.  App. 
§  249;  Currie  v.  Gunter,  77  Tex.  490, 
491,   14  S.  W.   127. 

The  measure  of  damages  for  the 
wrongful  seizure  of  mules  levied  on  as 
the  property  of  a  third  person  is  their 
value  at  the  time  of  the  seizure,  with 
interest  thereon.  Nelson  v,  Ashmore 
(Civ.  App.),  56  S.  W.  938. 

For  seizing  plaintiff's  property  under 
execution  against  a  third  person,  the 
measure  of  damages  is  the  market  value 
of  the  property  at  the  time  and  place 
of  the  levy,  with  8  per  cent,  interest 
thereon.  Richardson  v.  Jankofsky 
(Civ.  App.),  23  S.  W.  815. 

In  an  action  to  recover  for  an  al- 
leged wrongful  levy  of  an  execution 
on  the  ground  that  the  defendant  in 
execution  was  denied  the  right  to  point 
out  the  property  to  be  levied  on,  the 
measure  of  damages  is  the  value  of  the 
goods  seized  at  the  time  of  the  levy, 
less  the  amount  of  the  judgment.  Av- 
indino's  Heirs  v,  Fr.  Beck  &  Co.  (Civ. 
App.),   73   S.  W.   539. 

In  an  action  for  wrongful  levy  on  a* 
stock  of  goods  under  a  judgment  for 
$665.51,  there  was  evidence  that  the 
goods  were  worth  from  $2,500  to  $3,000. 
The  sheriff  testified  that,  in  fix- 
ing the  value  at  $1,978.35,  he  based 
his  estimate  on  the  cost  price  of  the 
goods  in  the  wholesale  markets,  with 
10  per  cent,  added  to  cover  freight. 
Other  witnesses  testified  that  the 
goods  were  worth  from  40  to  50  cents 
on  the  dollar.  The  goods  were  sold 
under  the  execution  for  $530,  and  the 
purchaser  immediately  resold  them  for 
the  same  amount.  Held,  that  a  finding 
in  favor  of  plaintiff  for  $250  was  not 
erroneous,  as  inadequate.  Avindino's 
Heirs  v.  Fr.  Beck  &  Co.  (Civ.  App.), 
73  S.  W.  539. 

Less   Amount   of    Incumbrance. — In 
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a  suit  by  the  purchaser  of  encumbered 
property  at  execution  sale  against  the 
sheriff  for  conversion  in  refusing  to  de- 
liver the  property,  the  measure  of  dam- 
ages is  the  excess  of  its  value  over  the 
lien,  with  interest.  Brooks  v,  Lewis, 
83  Tex.  335,  338,  18  S.  W.  614. 

Less  Amount  of  Judgment. — In  an 
action  for  an  alleged  wrongful  levy, 
the  measure  of  damages  was  held  to  be 
the  value  of  the  goods  seized,  less  the 
amount  of  the  judgment.  Avindino  v. 
Beck  &  Co.  (Civ.  App.),  73  S.  W.  539. 

Where  Owner  Purchases  at  Sale. — 
Where  property  is  wrongfully  seized 
and  sold  under  execution,  and  at  such 
.sale  the  owner  becomes  the  purchaser 
at  a  less  price  than  its  market  value, 
the  measure  of  damages  in  an  action 
by  him  for  the  conversion  of  the  prop- 
erty is  not  its  market  value  at  the  time 
of  its  seizure,  with  interest,  but  he  is 
entitled  to  recover  interest  on  the  value 
of  the  property  from  the  time  of  its 
seizure  to  the  time  of  such  sale,  the 
amount  paid  by  him  at  the  sale,  with  in- 
terest thereon  from  that  date,  and 
whatever  amount,  if  any,  the  property 
may  have  depreciated  in  value  while 
it  was  withheld  from  him.  Schoolher, 
etc.,  Co.  V.  Hutchins,  66  Tex.  324,  1  S. 
W.  266,  distinguished;  Casey  v.  Chay- 
tor,  5  Tex.  Civ.  App.  385,  23  S.  W.  1114; 
Field  V,  Munster,  11  Tex.  Civ.  App.  341, 
32  S.  W.  417,  affirmed  in  89  Tex.  102. 

c.    Where  Levy  on  Exempt  Property. 

See  post,  "Exemplary,"  XXIV,  C,  3. 

In  an  action  for  conversion  of  horses 
seized  under  an  execution  and  which 
are  claimed  as  exempt  property,  the 
true  test  as  to  the  proper  measure  of 
damages  is  the  amount  which  would 
compensate  the  plaintiff  for  the  actual, 
direct,  natural,  and  proximate  loss  sus- 
tained by  him  by  reason  of  such  seizure 
and  conversion.  Yancy  v.  Felker,  3 
App.  Civ.  Cases,  §  249. 

In  an  action  for  seizure  under  an 
execution  and  conversion  of  horses 
claimed  to  be  exempt  property,  the 
market  value  of  the  horses  at  the  time 


of  seizure  and  the 'reasonable  value  of 
their  use  during  such  time  he  has  been 
deprived  of  them,  would  be  the  proper 
measure  of  damages.  Yancy  v.  Felker» 
3   App.   Civ.    Cases,   §  249. 

In  an  action  for  damages  by  levy 
of  an  execution  on  certain  exempt 
horses,  the  measure  of  recovery  is  the 
value  of  their  hire  unless  the  plaintiff 
could  procure  no  other  means  of  culti- 
vating his  crop,  when  the  damage  to 
crop  must  be  considered.  Steel  v. 
Metcalf,  4  Tex.  Civ.  App.  313,  315,  23 
S.  W.  474. 

In  an  action  for  damages  caused  by 
a  levy  on  two  horses  which  were  ex- 
empt property,  it  was  error  to  submit 
to  the  jury  as  the  measure  of  the  dam- 
ages both  the  value  of  the  horses'  hire 
during  the  time  of  their  detention,  and 
also  the  loss  to  the  crop  on  account  of 
plaintiff  being  deprived  of  their  use. 
See  the  opinion  for  the  correct  meas- 
ure of  damages  in  such  case.  Steel  v, 
Metcalf,  4  Tex.  Civ.  App.  313,  23  S.  W. 
474. 

The  measure  of  damages  for  a  levy 
on  exempt  crops  is,  so  far  as  the  mere 
conversion  of  the  crops  is  concerned, 
the  value  thereof.  Moore  v.  Graham, 
29  Tex.  Civ.  App.  235,  69  S.  W.  200. 

Homestead  Not  Claimed. — Where 
lots  levied  on  under  execution  were 
not  the  residence  of  plaintiff,  but  were 
detached,  and  plaintiff  had  not  claimed 
them  as  a  homestead  when  adjudged  a 
bankrupt  a  year  before  the  levy,  and 
they  had  not  been  set  aside  as  a  home- 
stead in  the  bankruptcy  proceedings, 
though  they  were  really  such,  a  verdict 
for  $250  as  damages  for  a  wrongful 
levy  thereon  was  excessive.  Chadwick 
V.   Meredith,  40  Tex.  380. 

3.  Exemplary.   • 

A  deputy  United  States  marshal,  -who 
also  was  agent  for  a  land  company, 
levied  upon  the  cattle  under  an  execu- 
tion for  costs  against  the  parties  under 
whom  plaintiff  claimed.  There  was 
some  evidence  tending  to  support  a 
claim   for   exemplary   damages  agrainst 
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tbt  deputy.  There  was  no  evidence  that 
the  land  company  cither  directed  the 
levy    or     subsequently     approved     it. 
Ecld,  that  a  judgment  for  exemplary 
damages    against    the    land    company 
was  not   supported    by    the    evidence, 
and  was  error.   Rankin  v.  Bell,  85  Tex. 
28,  19  S.  W.  874. 
Where,   in    an   action    for   wrongful 
execution,  the  plaintiff  had  been  com- 
pelled  to  employ   attorneys,   and   had 
employed   two   firms,   and   made    four 
trips   from    one    town    to    another    in 
looking  after  the  case,  an  allowance  of 
fifty  dollars   for  attorney's   fees   as   a 
part  of  the  punitive  damages  was  not 
erroneous.     Deleshaw    v.    Edelen,    31 
Tex.  Civ.  App.  416,  72   S.  W.  413,  af- 
firmed in  97  Tex.  631,  no  op. 

Exemplary  damages  will  not  be 
allowed  for  levy  of  execution  in  igno- 
rance of  the  filing  of  a  supersedeas 
^nd,  after  the  perfection  of  an  appeal 
by  the  execution  of  a  cost  bond  only. 
Necse  V.  Radford,  83  Tex.  585,  19  S. 
W.  141. 

A  plaintiff  is  entitled  to  recover,  for 
*  Songful  seizure  of  property  under 
execution,  the  actual  damages  sus- 
tained by  him,  and  exemplary  dam- 
ages, under  the  rules  of  law  applicable 
to  other  actions  for  damages.  *  Mc- 
Gaughey  r.  Mceks,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  1197. 

Necessity  for  Actual  Damages. — 
Exemplary  damages  are  not  recover- 
able for  a  levy  on  land  in  the  absence 
of  actual  damages.  Adoue  v.  Wetter- 
mark,  82  S.  W.  797,  36  Tex.  Civ.  App. 
585. 

Necessity  for  Malice,  etc. — Vindictive 
damages  can  not  be  recovered  for  a 
wrongful  levy  on  property,  in  the  ab- 
sence of  evidence  showing  bad  faith, 
oppression,  or  wantonness.  Willis  v. 
Chowning,  18  Tex.  Civ.  App.  625,  46 
S.  W.  45,  affirmed  in  93  Tex.  677,  no 
op.;  Anderson  v.  Larremore,  1  App. 
Civ.  Cases,  §  947;  Clifford  v.  Lee  (Civ. 
-^PP),  23  S.  W.  843,  844. 
It  is  error  to  give  judgment  against 


execution  plaintiffs  for  exemplary 
damages  on  account  of  the  seizure  and 
sale  of  corn  exempt  from  execution, 
which  they  caused  to  be  made  under 
the  honest  belief  that  the  corn  was 
subject  to  their  debt,  and  under  cir- 
cumstances repelling  any  infeience  of 
improper  motive  or  oppressive  con- 
duct. Burris  v.  Booth  (Tex.  Civ. 
App.),  40  S.  W.  186. 

Exemplary  damages  for  a  levy  of 
execution  are  not  authorized,  there  be- 
ing no  evidence  of  fraud  or  conspiracy 
to  injure,  or  that  the  levy  was  oppress- 
ive, or  that  the  procuring  of  it  was 
actuated  by  malace,  but  the  evidence 
showing  that  the  execution  plaintiff,  in 
procuring  it,  acted  in  good  faith;  be- 
lieving, under  the  advice  of  his  coun- 
sel, based  on  a  mistake  in  construction, 
that  a  judgment  in  his  favor  authorized 
execution  against  the  execution  defend- 
ant for  the  full  amount  of  the  judg- 
ment. Adoue  V.  Wattermark,  82  S. 
W.  797,  36  Tex.  Civ.  App.  585. 

Where,  in  an  action  for  damages  for 
the  wrongful  levy  of  an  execution, 
plaintiff  claimed  that  the  judgment  was 
satisfied  before  the  execution  thereon 
was  issued,  and  defendant  claimed  that 
it  was  to  be  settled  only  on  condition 
that  the  other  defendants  in  the  judg- 
ment also  settled  their  parts  thereof, 
though  plaintiff  claimed  that  the  settle- 
ment as  to  him  was  without  condition, 
and  each  side  introduced  evidence  to 
support  its  contention,  an  instruction 
that  if,  after  the  settlement  was  ef- 
fected, defendants  had  the  execution 
issued,  and  directed  the  levy  thereof, 
such  acts  were  wrongful  and  au- 
thorized a  recovery  for  exemplary 
damages,  was  erroneous,  since  to  war- 
rant a  recovery  for  such  damages  there 
must  be  some  bad  motive,  or  such 
reckless  conduct,  either  intentional  or 
grossly  negligent,  as  shows  a  conscious 
disregard  of  the  rights  of  another. 
First  Bank  of  Mertens  v.  Steffens 
(Civ.  App.),  Ill  S.  W.  782. 

Levy   on   Exempt   Property. — When 
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officer  willfully  sells  exempt  property 
under  execution,  he  is  liable  for  ex- 
emplary damages.  Cone  v.  Lewis,  64 
Tex.  331,  332. 

Where  judgment  creditors  levied  on 
goods  in  possession  of  the  assignee  of 
the  judgment  debtor,  and  the  property 
was  held  not  liable  to  execution  be- 
cause in  custodia  legis,  in  an  action  by 
the  assignee,  he  was  not  entitled  to  re- 
cover exemplary  damages.  La  Gierse 
t*.  Pierce,  2  Willson,  Civ.  Cas.  Ct.  App. 
§  90. 

Where,  in  an  action  against  a  hus- 
band and  wife,  exempt  property  in  the 
apartments  of  the  wife  was  levied  upon, 
the  constable  turning  the  wife  out  of 
the  apartments  and  locking  the  door 
and  retaining  the  key,  in  an  action 
against  the  constable  for  levying  on 
exempt  goods  and  acting  maliciously 
and  oppressively,  plaintiffs  were  en- 
titled to  recover  exemplary  damages. 
Faroux  v.  Cornwell,  40  Tex.  Civ.  App. 
529.    00   S.  W.   537. 

4.  Mitigation. 

In  an  action  for  an  unlawful  entry 
into  the  plaintiff's  dwelling,  and  the 
seizure  and  sale  of  a  piano  therein, 
under  an  order  of  sale,  it  was  held 
proper  to  show  what  amount  of  the 
proceeds  of  the  sale  of  the  piano  had 
been  credited  on  the  judgment  in  miti- 
gation of  the  plaintiff's  damages. 
Hillman   v.    Edwards    (Civ.    App.),    74 

5.  W.  787. 

Where  the  plaintiff's  dwelling  was 
unlawfully  entered,  and  a  piano  therein 
seized  and  sold,  under  an  order  of 
sale,  it  was  held,  that  the  plaintiff,  su- 
ing for  damages,  was  not  responsible 
for  the  expense  of  the  levy  and  sale. 
Hillman  v.  Edwards  (Civ.  App.),  74 
S.  W.   787. 

D.    PROCEDURE. 

1.  Prerequisites  to  Action. 

Corporate  stock,  claimed  by  a  wife 
?.s  separate  property,  stood  in  name 
of  the  husband  who  pledged  it  to  se- 
cure a  note.  The  note  was  not  paid, 
and   a  judgment   creditor   of  the   hus- 


band bought  it  and  levied  on  the 
stock,  and  became  the  purchaser  at 
the  sale.  Held,  that  she  could  sue  for 
conversion  thereof  without  paying  the 
note  or  tendering  the  amount  thereof. 
First  Nat.  Bank  v,  Thomas  (Civ. 
App.),  118  S.  W.  221. 

2.  Election  of  Remedies. 

Where  a  levy  has  been  made  on 
land  and  on  goods,  and  a  third  person 
claims  the  property  taken  in  execution, 
and  executes  a  bond  under  the  statute 
to  try  the  right  thereto,  he  has  waived 
a  right  to  a  distinct  action  for  damages 
as  to  the  personal  property.  Howeth 
V,   Mills,   19  Tex.  295. 

3.  Joinder  of  Causes  of  Action. 
Where  a  sheriff  levied  an  execution 

on  certain  range  horses,  and  on  the 
same  day  also  levied  on  certain  plow 
horses,  and  the  plow  horses  were  re- 
plevied, and  a  suit  was  brought  for 
damages  for  levy  on  range  horses, 
held  that  separate  actions  for  damages 
were  properly  brought.  Millikin  v. 
Smoot,  71  Tex.  759,  760,  12  S.  W.  59. 

4.  Parties. 

Where  the  husband  dies  pending  a 
suit  brought  by  him  for  damages 
caused  by  a  levy  on  exempt  prop- 
erty, such  suit  may  be  prosecuted  by 
the  wife  alone,  without  the  joinder  of 
children  of  her  deceased  husband. 
Steel  V.  Metcalf,  4  Tex.  Civ.  App.  313. 
23  S.  W.  474. 

Where  a  married  woman,  as  trustee 
for  her  children,  invested  their  funds 
in  horses,  and  upon  wrongful  execu- 
tion thereon,  her  husband,  in  her  right, 
sued  for  the  trespass,  the  children 
were  neither  necessary  or  proper 
parties.  Millikin  v.  Smoot,  71  Tex.  759, 
760,  12  S.  W.  59. 

He  who  accepts  benefit  under  an 
illegal  levy  upon  the  property  of  an- 
other after  knowledge  of  the  illegal  act, 
will  be  deemed  to  have  ratified  the 
same,  and  will  be  responsible  equally 
with  the  officer  for  such  damage  as  is 
the    natural    and    proximate    result    of 
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the  illegal    act.      Brown    v.    Bridges, 
70  Tex.  661,  8  S.  W.  502. 

I  Jurisdiction. 

Sec  the  title  COURTS,  vol.  5,  p. 
161. 

i  Venue. 

In  such  suit  the  venue  as  to  all  the 
defendants  is  in  the  county  of  the 
seizure  and  conversion.  Willis  &  Bro. 
V.  Hudson,  72  Tex.  598,  10  S.  W.  713. 

An  action  for  damages  caused  by 
the  levy  of  an  execution  may  be  main- 
tained against  the  plaintiff  in  execution 
alone  in  the  county  where  levied,  as 
for  a  trespass  there  committed,  where 
plaintiflF,  through  his  attorneys,  di- 
rected the  levy  in  question  to  be  mado. 
Wettcrmark  r.  Campbell,  93  Tex.  517, 
56  S.    W.  331. 

7.  Complaint. 

In  an  action  against  the  execution 
plaintiflF  for  wrongfully  taking  a  stock 
of  goods  under  execution,  the  petition 
should  set  out  the  quantity  and  value  of 
^ch  of  the  several  articles  of  property; 
*  general  description  of  the  articles 
and  their  total  value  being  insufficient, 
Seek  V.  Avondino,  82  Tex.  314,  18  S. 
W.690. 

Averment  in  the  petition  in  an  action 
^or  wrongful  execution  that  the  levy 
on  plaintifFs  saloon  had  injured  his 
business  and  trade  was  sufficient,  in 
the  absence  of  exception,  to  justify  a 
charge  submitting  the  profits  lost  as 
the  measure  of  damages.  Deleshaw  v. 
Edelen,  72  S.  W.  413,  31  Tex.  Civ. 
App.  416. 

A  complaint  for  wrongful  execu- 
^>on,  alleging  that  the  amount  of 
property  seized  was  far  beyond  the 
^niount  reasonably  necessary  to  satisfy 
*bc  execution,  that  such  excessive  levy 
^'^^  knowingly  made,  and  that  the 
execution  was  for  $66,  and  that  the 
property  levied  on  was  worth  $500,  and 
praying  exemplary  damages,  sufficiently 
states  a  cause  of  action  for  an  excessive 
e^.  at  least  as  a  gainst  a  general  de- 


murrer. Allen  V.  Ashburn,  65  S.  W.  45, 
27  Tex.  Civ.  App.  239,  citing  Cornelius 
V.   Burford,  28  Tex.  202,  209. 

Under  a  statute  requiring  the  sheriflF 
to  call  on  the  debtor  to  designate  the 
property  to  be  levied  on  and  to  levy 
on  that  first,  a  petition  alleging  that 
the  plaintiflF  requested  the  defendant, 
the  sheriflf,  to  levy  on  certain  property 
which  would  have  been  pointed  out  to 
him  if  the  defendant  had  not  refused, 
states  a  cause  of  action  against  the 
sheriflf  for  a  wrongful  levy.  Fathercc 
V.  Williams,  13  Tex.  Civ.  App.  430,  434, 
35   S.  W.   324. 

In  an  action  by  a  landlord  to  recover 
from  a  third  person  the  value  of  cot- 
ton on  which  the  landlord  held  a  lien, 
an  allegation  that  since  the  third  per- 
son had  levied  on  the  cotton  in  ques- 
tion the  landlord  had  received  the  pro- 
ceeds of  two  bales  of  cotton,  and  that 
deducting  from  the  value  of  the  two 
bales  moneys  advanced  to  the  tenant 
to  buy  supplies  and  to  pick  and  gin  the 
two  bales  left  a  balance  which  was 
credited  on  the  account  filed,  was  suflfi- 
cient,  without  itemizing  the  subsequent 
claim  to  which  the  proceeds  of  the 
two  bales  were  applied.  Cadenhead  v, 
Rogers  &  Bro.  (Civ.  App.),  96  S.  VV. 
952. 

8.   General  Denial. 

In  an  action  for  unlawful  seizure  of 
goods,  defendant  may  show  under  a 
general  denial  that  the  goods  did  not 
belong  to  plaintiflF.  Willis  &  Bro.  v, 
Hudson,   63   Tex.   678. 

In  a  suit  by  a  son  to  recover  cotton 
sold  under  an  execution  against  his 
father,  under  a  plea  of  general  denial, 
the  defendants  could  prove  that  the 
father  had  placed  it  in  his  son's  name 
without  an  intention  to  pass  title. 
HoflFman  v.  Cleburne  Bldg.,  etc.,  Ass'n, 
2  Tex.  Civ.  App.  688,  690,  22  S.  W.  155. 

In  an  action  for  the  value  of  cattle 
levied  on,  an  assertion  in  the  allega- 
tion in  the  answer  that  no  damage  was 
done  said  plaintiflF  or  either  of  them 
by  said  levy  had  the  same  eflfect  as  a 
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general  denial.     McKee  v.  Le  Gette,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  §  1146. 

9.    Special  Plea. 

Where  the  plaintiff  held  the  goods 
under  a  purchase,  valid  as  between 
himself  and  his  vendor,  but  void  for 
fraud  as  against  the  defendant  and  all 
others  the  fraud  should  be  specially 
pleaded.  Willis  &  Bro.  v,  Hudson,  63 
Tex.  678. 

In  an  action  by  a  son  for  the  value 
of  cotton  sold  under  execution  against 
his  father,  the  defense  that  the  father 
transferred  the  title  to  his  son  to  de- 
fraud the  creditors  must  be  specially 
pleaded.  Hoffman  v.  Cleburne  Bldg., 
etc.,  Ass'n,  2  Tex.  Civ.  App.  688,  691,  22 
S.  W.  155,  following  Willis  &  Bro.  v, 
Hudson,  63  Tex.  678. 

10.  Burden  of  Proof. 

In  an  action  against  execution  cred- 
itors for  trespass  in  seizing  plaintiff's 
goods  under  an  execution  against  a 
third  person,  the  burden  of  proving  the 
ownership,  seizure,  conversion,  and 
value  of  the  goods  is  on  plaintiff,  as  is 
also  that  of  proving  any  circum- 
stances of  oppression  or  malice  attend- 
ing the  levy,  as  a  basis  for  exemplary 
damages.  Willis  v.  Hudson,  72  Tex. 
598,   10  S.  W.  713. 

Plaintiff  was  a  minor,  residing  with 
his  father,  who  was  insolvent,  and  de- 
fendants seized  certain  cattle  on  an  ex- 
ecution against  the  father,  to  recover 
the  value  of  which  plaintiff,  claiming 
title,  brought  suit.  Defendants  claimed 
that  the  title  was  placed  in  plaintiff  for 
the  purpose  of  defrauding  the  father's 
creditors,  and  the  father  testified  that 
the  cattle  in  controversy  consisted  of 
the  increase  of  the  two  cows  and  calves 
given  the  son  in  1891  in  payment  of  a 
debt  due  by  reason  of  a  conversion  of 
the  increase  of  a  calf  branded  for  the 
son  in  1881,  and  that  at  the  time  of 
such  gift  the  son  was  emancipated  by 
agreement  between  them.  Held  error  to 
charge  that  the  burden  of  proof  was 
on  defendants  to  show  that  the  father 


as  the  real  beneficial  owner  of  the  cattle, 
and  that  they  were  kept  in  plaintiffs 
name  to  conceal  them  from  creditors 
of  the  father,  since  the  burden  was  on 
plaintiff  to  show  that  he  owned  the  cat- 
tle for  the  value  of  which  he  su^d. 
Love  V.  Hudson,  59  S.  W.  1127,  24  Tex. 
Civ.  App.  377. 
|1.   Evidence. 

Admissibility.— It  is  incompetent  to 
admit  the  opinion  of  witnesses  as  to 
the  probable  effect  the  seizure  under 
execution  of  the  goods  of  a  mercantile 
firm,  with  closing  of  their  business, 
would  have.  Such  fact 'of  injury,  if  it 
existed,  could  be  proved  directly.  Mid- 
dlebrook  &  Co.  v.  Zapp,  79  Tex.  321, 
15   S.  W.  258. 

In  a  suit  by  purchasers  from  an  in- 
solvent debtor  against  the  sheriff  for 
levying  upon  the  property  conveyed  to 
them,  where  there  is  an  issue  of 
fraudulent  confederation  between  the 
plaintiffs  and  the  dfebtor,  evidence  is 
competent  of  confidential  business  re- 
lations between  them.  Blum  v.  Jones, 
86  Tex.  492,  494,  25  S.  W.  694,  revers- 
ing 23  S.  W.  844. 

In  a  suit  for  the  wrongful  levy  of 
an  execution  upon  certain  sheep,  and 
on  the  question  as  to  whether  the 
mortgagee  was  in  possession  of  the 
sheep  at  time  of  the  seizure  which 
could  not  be  unless  the  person  who 
held  them  was  in  some  manner  his 
agent,  the  declaration  of  the  person  in 
charge,  made  just  before  the  seizure, 
that  he  was  in  the  employ  of  the  mort- 
gagor, is  admissible.  Jones  v.  Hess 
(Civ.  App.),  48  S.  W.  46. 

Where,  in  an  action  for  damages  for 
the  wrongful  levy  of  an  execution, 
plaintiff  claimed  that  the  judgment  had 
been  settled  before  the  execution  was 
issued,  it  was  not  error  to  admit  in 
evidence  the  officer's  return  on  a  prior 
execution,  reciting:  "This  levy  re- 
leased and  this  release  and  the  writ  re- 
turned without  any  money  being  col- 
lected"—the  officer  having  testified 
that,  after  the  levy,   the  parties  com- 
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promised,  and  that  the  levy  was  re- 
leased under  instructions  from  defend- 
ant, and  the  court  having  charged  that 
the  return  should  not  be  considered  in 
determining  whether  there  was  an 
agreement  for  a  settlement  of  the  judg- 
ment. First  Bank  of  Mertens  v,  Stef- 
fens  (Civ.  App.),  HI  S.  W.  762. 

In  a  suit  to  recover  for  wrongful 
seizure  under  color  of  legal  process* 
the  petition  alleged  that  one  of  the 
defendants  pretending  to  act  as  sher- 
iff assessed  the  goods  by  virtue  of  an 
execution  which  he  pretended  to  hold. 
The  defendant  after  general  denial  set 
up  a  judgment  but  failed  to  set  out 
fully  the  execution  and  levy  under  it 
but  were  permitted  to  show  on  the 
trial  without  objection  a  valid  juag- 
ment,  execution,  levy  and  sale.  Held 
that  the  pleadings  taken  together  au- 
thorized the  admission  of  the  evidence. 
Friend  v.  Miller,   62  Tex.   177. 

In  an  action  for  an  unlawful  seizure 
of  goods  under  execution  in  which  de- 
fendant set  up  the  judgment  by  way 
of  justification   for  the   seizure,  plain- 
tiff Was  entitled  to  introduce  evidence 
of  a  parol  agreement  antecedent  to  the 
judgment  by  virtue  of  which  the  judg- 
ment was  rendered  and  such  evidence 
js  not  inadmissible  on  the  ground  that 
jt  contradicts  or  varies  or  qualifies  the 
judgment.    Ward  v,  Gibbs,  10  Tex.  Civ. 
%•  287,  30  S.  W.  1125. 
.  height    and    Sufficiency.— -The    tak- 
"*?    of  plaintifFs    property,    and    con- 
^ersion  by   defendants   are    proved   by 
shovring  that   it  was   seized   and   sold 
"y  ^  constable  under  direction  of  their 
attoru^y^  by  virtue  of  process   issued 
"^  their   favor   against   persons    other 
^^^^    plaintiff.     Allen   v.   Tyson-Jones 
^'^Kgy  Co.   (Civ.  App.),  40  S.  W.  740. 
^^  an  action  for  damages  for  loss  of 
^^^P   by  reason   of  the  wrongful  levy 
"^^*"eon  by   defendants,   evidence    that 
|ne   l^yy  prevented  plaintiff  from  hir- 
1**?  bands  to  care  for  the  crop  before 
^^  ^as  destroyed  by  rain   is   sufficient 
*^  support  verdict  for  plaintiff  for  both 


actual  and  nominal  damages.  Parker 
V,  Hale,  78  S.  W.  555,  34  Tex.  Civ. 
App.   12. 

Where,  in  an  action  for  unlawfully 
levying  upon  and  selling  plaintiff's  cot- 
ton, there  was  no  specific  or  affirmative 
testimony  as  to  the  market  value  of 
the  cotton  on  November  5th,  the  pre- 
cise date  of  the  levy,  but  there  was 
testimony,  tending  to  show  such  value 
on  October  20th,  when  the  cotton  was 
purchased  by  plaintiff,  and  on  Novem- 
ber 16th  when  it  was  sold  under  the 
levy,  there  was  sufficient  to  warrant  a 
finding  as  to  the  market  value  on  the 
date  of  levy,  there  being  no  evidence 
that  it  was  less  at  that  date.  Sparks 
V,  Ponder,  24  Tex.  Civ.  App.  431,  94  S. 
W.  428. 

Testimony  of  the  owner  of  goods 
seized  under  execution  against  his 
vendor  that  the  stock  at  the  time  of 
his  purchase,  which  was  only  a  short 
time  before  the  seizure,  was  worth  a 
certain  amount,  and  that  the  total  of 
his  sales  since  his  purchase  was  a  cer- 
tain sum,  is  sufficient  to  sustain,  as  to 
the  value  of  the  goods,  a  verdict  for 
10  per  cent,  less  than  the  difference 
between  the  value  at  the  time  of  the 
purchase  and  the  amount  of  the  sales. 
Rahl  V,  Ferguson  (Civ.  App.),  33  S.  W. 
296. 

12.    Instructions. 

In  an  action  for  damages  arising 
from  the  wrongful  issuance  of  an  exe- 
cution, it  is  error  to  charge  that  malice 
is  to  be  inferred  from  the  want  of 
probable  cause.  Clifford  v,  Lee  (Civ. 
App.),  23  S.  W.  843,  844. 

In  an  action  for  wrongful  levy  of 
execution,  a  charge  calculated  to  in- 
duce the  jury  to  allow  damages  in  re- 
spect to  plaintiffs  crops,  when  the 
same  had  not  in  fact  been  levied  on, 
requires  reversal.  Baughn  v,  Allen 
(Civ.  App.),  68  S.  W.  207. 

An  instruction  in  an  action  for  the 
wrongful  seizure  of  property,  where 
fraud  is  in  issue,  that  fraud  can  not  be 
presumed  unless  the  facts  and  circum- 
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stances  from  which  it  is  claimed  to  be 
found  are  so  clear  and  strong  as  to 
reasonably  satisfy  the  jury  that  it  ex- 
ists, is  erroneous,  as  requiring  too 
great  a  degree  of  proof.  Nelson  v, 
Ashmore  (Civ.  App.),  56  S.  W.  938. 

In  an  action  to  recover  the  value  of 
a  stock  of  millinery  sold  under  a  void 
execution,  where  the  court  merely 
charged  to  find  for  defendants  if  the 
owners  bought  back  the  goods  from 
the  purchaser  at  the  sale  for  an  amount 
less  than  the  judgment,  it  was  error  to 
refuse  a  requested  charge  to  find  for 
the  defendants  if  the  goods  were  put 
back  in  the  possession  of  the  owners, 
who  got  the  benefit  of  the  same,  and 
paid  for  them,  in  the  future,  the  price 
for  which  they  were  sold  on  execution; 
there  being  evidence  upon  which  the 
jury  might  have  found  that  there  had 
been  such  a  conditional  sale.  Beck  v, 
Avindino,  68  S.  W.  827,  29  Tex.  Civ. 
App.  500. 

In  an  action  for  damages  for  the  levy 
of  an  execution,  plaintiff  claimed  that 
the  property  was  exempt,  and  that  the 
judgment  was  satisfied  prior  to  the  is- 
suance of  the  execution.  The  court 
instructed  specially  that  part  of  the 
property  was  exempt,  and  that,  if  de- 
fendants willfully  caused  the  execution 
to  be  levied  thereon  for  the  purpose 
of  injuring,  etc.,  plaintiff,  he  was  en- 
titled, in  addition  to  the  value  of  the 
property,  to  exemplary  damages,  etc., 
and  also  charged  that  if  an  agreement 
of  settlement  was  made  between  plain- 
tiff and  defendant  of  a  judgment 
against  plaintiff  and  others,  and  that 
after  such  settlement  defendant  di- 
rected the  levy  of  the  execution,  such 
acts  were  wrongful,  and  entitled  plain- 
tiff to  recover  exemplary  damages,  in 
addition  to  the  value  of  the  property 
levied  on.  Held,  that  such  charges 
were  erroneous,  as  unduly  emphasiz- 
ing the  issue  of  exemplary  damages, 
and  as  calculated  to  impress  the  jury 
with  the  belief  that,  in  the  opinion  of 
the  court,  plaintiff  was  entitled  to  re- 


cover therefor.  First  Bank  of  Mertens 
V.  Steffens  (Civ.  App.),  Ill  S.  W.  782. 
In  an  action  against  execution  cred- 
itors for  trespass  in  seizing  plaintiff's 
goods  under  an  execution  against  H. 
&  Co.,  the  defense  was  that  the  goods 
were  not  in  fact  plaintiffs  but  were 
held  by  him  for  H.  &  Co.  Defendants 
introduced  a  bill  of  sale  of  goods  by 
H.  &  Co.  to  plaintiff,  with  evidence  as 
to  the  consideration  paid  by  plaintiff, 
it  being  contended  that  at  least  part  of 
the  goods  seized  were  included  in  the 
bill  of  sale.  The  court  charged  that, 
if  the  goods  were  delivered  pursuant 
to  said  bill  of  sale,  it  would  vest  the 
title  in  plaintiff,  unless  it  was  the  in- 
tention of  the  parties  that  they  should 
merely  be  put  under  the  cover  of  a 
diffeilent  name,  while  they  were  to  re- 
main the  property  of  H.  &  Co.  Held, 
that  the  charge  was  not  a  charge  on 
the  weight  of  the  evidence.  Willis  r. 
Hudson,  72  Tex.  598,  10  S.  W.  713. 

IS.   Submission  to  Jury. 

In  an  action  by  a  trustee  and  the 
beneficiaries  against  a  sheriff  and  exe- 
cution plaintiff  for  the  value  of  cer- 
tain horses  converted  by  sale  under 
such  execution,  the  uncontradicted  tes- 
timony was  that  a  tenant  owned  an 
interest  in  the  horses.  Held,  that  a 
submission  of  the  case  as  though  the 
trustee  could  recover  for  the  value  of 
all  the  horses  was  error.  Herring  & 
Kelly  V.  Patten,  18  Tex.  Civ.  App.  147. 
44  S.  W.  50. 

14.  Verdict. 

In  a  suit  by  one  partner  for  damages 
for  a  wrongful  levy  on  firm  goods, 
where  the  petition  alleged  that  the 
goods  were  worth  $1,384.31,  and  plain- 
tiff's interest  was  less  than  half,  a  ver- 
dict for  $800  was  excessive.  Hough- 
ton V.  Puryear  (Civ.  App.),  41  S.  W. 
371. 

Where,  in  an  action  for  damages 
for  the  levy  of  an  execution,  plaintiff 
claimed  that  the  judgment  was  satis- 
fied prior  to  the  issuance  of  the  exe- 
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<^ution,  and  the  court  charged  that,  if 

the  jury  found  that  the  judgment  has 

^een  so  satisfied,  they  might  find  for 

Pfeintiff  the   value   of  the  property,   a 

^neral  verdict   for  plaintiff  embraced 

3  Ending  that  the  judgment  was  satis- 

^ed.         First     Bank     of     Mertens     v, 

Stcffeixs  (Civ.  App.).  Ill  S.  W.  782. 

la  3  suit  against  the  sheriff  and  the 
execution  creditor  for  the  seizure  of 
goods  in  which  the  sheriff  and  the 
creditor  impleaded  each  other  on  the 
bonds  of  indemnity,  a  general  verdict 
for  tHe  plaintiff  will  not  authorize  judg- 


ment in  favor  of  the  sheriff  against 
the  creditor.  Longcope  v,  Bruce,  44 
Tex.   434,   436. 

Directing  Verdict. — It  was  error  in 
an  action  for  the  wrongful  seizure  of 
property  under  an  execution  to  direct 
a  verdict  for  the  plaintiff  on  the 
ground  that  two  horses  seized  by  the 
defendant  were  exempt,  it  appearing 
that  four  horses  belonged  to  plaintiffs 
family,  and  evidence  being  conflicting 
as  to  truth  of  his  claim  that  the  other 
two  belonged  to  his  children.  Pardue 
V.  Recer  (Civ.  App.),  46  S.  W.  112. 


execution  Sales. 

See  the  title  SHERIFFS'  SALES. 

ErXecutive. 

See  cross  references  under  GOVERNOR. 


Executive  Department 

'Sec  the  titles  ATTORNEY  GENERAL,  vol.  2,  p.  608;  MANDAMUS; 
STATE  AND  REPUBLIC;  UNITED  STATES.  As  to  separation  of  depart- 
ments, see  the  title  CONSTITUTIONAL  LAW,  vol.  4,  p.  405,  et  seq. 

Executive  0£Bcers. 

Sec  references  under  EXECUTIVE  DEPARTMENT.  See,  also,  the  title 
SHERIFFS,  CONSTABLES  AND  MARSHALS.  See,  also,  generally,  the 
title  PUBLIC  OFFICERS. 

Elxecutor  De  Son  Tort 

Sec  the  title  EXECUTORS  AND  ADMINISTRATORS. 
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EXECUTORS  AND  ADMINISTRATORS. 

BY   THE  EDITORIAL    STAFF. 

General  Consideration,  soo. 

A.  Definitions,  390. 

B.  Status  of  Personal  Representative  as  Trustee,  391. 

C.  Laws   Governing,  391. 

D.  Jurisdiction  of  Administration,  392. 

1.  In  General,  392. 

2.  Transfer  of  Administration   to   New   County,   394. 

3.  Removal  to  District  Court,  394. 

E.  Necessity  for  and  Object  of  Administration,  394. 

1.  In  General,  394. 

2.  Indebted  Estates,  395. 

a.  In  General,  395. 

b.  Debts    Which    Necessitate   Administration,   396. 

c.  Estates  Free  from  Indebtedness,  398. 

(1)  In  General,  398. 

(2)  Necessity  for  Recovering  Claim  in  Favor  of  Decedent,  398. 

(3)  Condition  Precedent  to  Sale,  398. 

(4)  For    Partition,    Recovery    of   Legacies,    Devises    or    Dis- 

tributive Shares,  399. 

(5)  Husband's  and  Wife's  Estates,  399. 

(6)  Community  Property,  399. 

(7)  Infant's    Estate,   399. 

(8)  Estates  of  Deceased  Soldiers,  399. 

(9)  Estates  Liable  to  Be   Escheated,  400. 

3.  Withdrawal  or  Withholding  Estate  from  Administration,.  400. 

a.  Withdrawal  by  Heirs,  Distributees,  Devisees  and  Legatees,  400. 

(1)  Mode,  400. 

(2)  Bond   Required  of  Party  Withdrawing,  401. 

(3)  Persons  to  Whom  Delivery  Made,  402. 

(4)  Partition,   402. 

(5)  Remedies  of  Creditors,  402. 

b.  Death  of  Widows  as  Divesting  Administration  of  Community 

Property,  403. 

c.  Independent   Executorship,   403. 

F.  Executorship  Free  from  Control  of  Court,  403. 

1.  In  General,  403. 

2.  Requisites  of  Will,  404. 

3.  Assent  of  Heirs,  405. 

4.  Effect  of    Death,    Resignation    or    Failure    to    Qualify    of    Person 

Named  in  Will,  405. 

a.  In  General,  405. 

b.  Qualification  of  One  of  Several  Joint  Independent  Executors, 

405. 

5.  Operation  and  Effect,  405. 

a.  In  General,  405. 

b.  Jurisdiction  of   Court,   406. 
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c.  Powers  of  Executor,  406. 

d.  Collateral  Attack,  406. 
6.  Remedies  of  Creditors,  406. 

G.  Joint  Administration  of  Community  Estate  of  Deceased  Husband  and 
Wife,  407. 

Appointment,  Qualification  and  Tenure  of  Office,  407. 

A.  Appointment,  407. 

1.  Executor,  407. 

a.  Persons  Who  May  Be  Appointed,  407. 

b.  Terms  of  Will  by  Which  Appointment  Made,  407. 

c.  Renunciation  of  Appointment,  407. 

(1)  Right  to  Renounce,  407. 

(2)  EflFect,  408. 

(a)  Renunciation  by  Sole  Executor,  408. 

(b)  Renunciation   by  One  or  More  Coexecutors,  408. 

d.  Forfeiture  of  Right  to  Letters,  409. 

e.  Death  before  Qualification  of  Coexecutor,  409. 

2.  Administrator,  409. 

a.  Persons  Who  May  Be  Appointed,  409. 

(1)  In  General,  409. 

(2)  Aliens  and  Nonresidents,  409. 

(3)  Married  Women,  409. 

(4)  Creditors,  410. 

(5)  Surviving  Partners,  410. 

(6)  Persons    Intermeddling   with    the    Estate — Executors    De 

Son  Tort,  410.    ' 

(7)  Guardian  of  Deceased  Infant,  410. 

(8)  Persons   Claiming   Adverse  to   Heirs,   410. 

(9)  Persons   of  Unsound   Mind,   410. 

(10)  Probate  Judge,  410. 

(11)  Attorney  for  Creditor,  411. 

b.  Right  to  Appointment,  411. 

(1)  Discretion  of  Court,  411. 

(2)  Good  Character  of  Applicant — Ability  to  Procure  Bond, 

411. 

(3)  Order  of  Appointment,   411. 

(a)  Next  of  Kin,  Principal  Devisee  and  Legatee,  411. 
aa.  In  General,  411. 

bb.  Estates   of   Deceased  Soldiers,   411. 

(b)  Surviving  Spouse,  412. 

(c)  Creditors,   413. 

(4)  Waiver  of  Right  to  Administer,  413. 
B.   Grant    of   Letters,   413. 

1.  Probate   of  Will,  413. 

2.  Jurisdiction  and  Venue,  413. 

a.  Conditions    Precedent,   413. 

(1)  In  General,  413. 

(2)  Death  of  Person  on  Whose  Estate  Administra*:ion  Askerl, 

413. 

(3)  Existence   of   Debts,   414. 

(4)  Existence  and  Sufficiency  of   Estate  or  Assets,  415. 
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(5)  Domicile  of  Decedent  and  Situs  of  Estate,  415. 

(a)  In   General,   415. 

(b)  County  of  Residence,  416. 

(c)  County  of  Domicile  or  Lex  Rci  Siti,  416. 

(d)  Estate   of   Nonresidents,   416. 

(e)  County  Where  Death  Occurred,  416. 

(f)  Situs  of  Assets,  416. 

b.  Jurisdiction  of  Particular  Courts,  417. 

c.  Transfer  of  Administration  to  New  County,  417. 

d.  Exclusive,  Concurrent  and  Conflicting  Jurisdiction,  417. 
a.  Time  within  Which  Application  May  Be  Made,  418. 

a.  In  Absence  of  Statute,  418. 

b.  Under  the  Statutes,  421. 

4.  Parties,  422. 

a.  Parties   Who  May  Apply,   422. 

b.  Parties  Contestant  or  Defendant,  422. 

5.  Petition  or  Application,  422. 

a.  Application  for  Administration  on  More  than  One  Estate,  422. 

b.  Averments,  422. 

(1)  Necessary   Averments,   422. 

(2)  Sufficiency   of   Averments.   423. 

6.  Objections  to  Appointment,  423. 

7.  Intervention,  423. 

8.  Hearing,  423. 

9.  Order  or  Decree,  424. 

10.  Review,  Appeal,  Certiorari,  424. 

a.  Abatement  by  Death  of  Party,  424. 

b.  Review  of  Proceedings  of  County  Court,  424. 

c.  Review  of  Proceedings  of  District  Court,  425. 

11.  Costs,  425. 

C.  Qualification,  425. 

1.  Necessity  and  Effect  of  Failure  to  Qualify,  425. 

2.  Time  and  Manner,  426. 

a.  Time,  4'26. 

b.  Oath,   426. 

c.  Bond,  426. 

d.  Independent    Executor,   426. 

3.  Proof,  426. 

D.  Necessity  for.  Validity  and  Effect  of  Issuance  of  Letters,  426. 

1.  Necessity,  426. 

2.  Validity,  Operation  and  Effect  of  Grant  of  Letters,  427. 

a.  Validity,  427. 

(1)  In  General,  427. 

(2)  Irregularities  and   Omissions,  427. 

(3)  Publication  of  Notice  of  Appointment,  427. 

(4)  Effect  of  Unwise   Execution,   427. 

b.  Operation  and  Effect,  427. 

(1)  Operation  as   Evidence,  427. 

(a)  Probate  of  Will,  427. 

(b)  Proof  of  Appointment  and  Authority,  427. 

(c)  As    Proof   of   Death,    428. 
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(2)  As  Terminating  Wife's  Representation  of  Husband's  Es- 

tate as  Survivor,  429. 

(3)  Conclusiveness  of  Decision,   429. 

(a)  Collateral   Attack,   429. 
aa.  In  General,  429. 

bb.  Matters  Concluded,  429. 
cc.  Person  Concluded,  429. 
dd.  Grounds   of   Attack,   430. 

(aa)  Want  of  Jurisdiction,  430. 
aaa.  In   General,  430. 
bbb.  Where     Record     Affirmatively     Shows 

Want  of  Jurisdiction,  430. 
ccc.  Presumptions  as  to  Jurisdiction,  430. 
ddd.  Irregularities   or   Error   in    Exercise  of 

Jurisdiction,  432. 
eee.  Showing    and    Determination    of   Juris- 
diction, 433. 
(bb)  Effect  of  Lapse  of  Time  and  Intervention 

of  Rights  of  Third  Persons,  433. 
(cc)  Appointment   Secured   by   Fraud   or  Collu- 
sion  or   for   a   Fraudulent   Purpose,  434. 

(b)  Vacating  or   Setting  Aside,  434. 

E.  Suspension  of  Power,  435. 

F.  Duration  and  Termination,  435. 

1.  Term  of  Administration,  435. 

a.  In  General,  435. 

b.  Extension,  435. 

2.  Temporary  Administrator,  437. 

3.  Revocation  or   Removal,  437. 

a.  Grounds,  437. 

b.  Jurisdiction,  438. 

c.  Time  of  Application,  438. 

d.  Petition,  438. 

e.  Effect  of  Bringing  Suit,  438. 

f.  Order,   439. 

g.  Review  of  Order,  439. 

h.  Restraining  Removal,  439. 
i.  Eflfect  of  Removal,  439. 

j.  Delivery  of  Papers  Belonging  to  Estate,  440. 
k.  Proceedings  to  Set  Aside  Removal,  440. 
1.  Presumption  That  Order  of  Removal  Set  Aside,  440. 
m.  Cost,  440. 

4.  Resignation,  440. 

5.  Death,  441. 

6.  Presumption  That  Order  of  Discharge  or  Removal  Revoked,  441. 

7.  Effect  of  Termination,   441. 

G.  Closing  Succession  and  Discharge,  441. 

1.  Necessity  and  What  Constitutes,  441. 

2.  Objections  to  Discharge,  442. 

3.  Presumption    That   Administration   Closed    Vel    Non,    442. 
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4.  Proof  of  Closing,  443. 

5.  Effect  of  Closing,  443. 
H.  Reopening,  443. 

m.  Bond,  444. 

A.  Necessity  for  Executing,  444. 

B.  Purpose  of  Bond,  444. 

C.  Form  and  Requisites,  444. 

1.  In  General,  444. 

2.  By  Whom  Executed,  445. 

3.  Amount,  445. 

4.  Voluntary  Bond,  445. 

D.  Operation  and  Effect,  445. 

E.  Breach  of  Bond,  446. 

F.  Rights  and  Liabilities  of  Sureties,  447. 

1.  In  General,  447. 

2.  Liability  of  Different  Sets  of  Sureties,  447. 

3.  Extent  of  Indemnity,  448. 

4.  Discharge  of  Sureties,  448. 

5.  Right  to  Question  Distribution  of  Assets,  449. 

6.  Curator  or  Administrator  of  Vacant  Succession,  449. 

G.  Requiring  New  or  Additional  Bond,  449. 

1.  In  General,  449. 

2.  Effect  of  Notice  to  File  New  Bond,  449. 
H.  Action  on  Bond,  450. 

1.  Nature  and  Form  of  Action,  450. 

2.  Right  of  Action  and  Conditions  Precedent,  450. 

a.  Demand,  450. 

b.  Fixing  Devastavit,  450. 

c.  Settlement  of  Account  and   Discharge,   450. 

3.  Jurisdiction,  451. 

4.  Venue,  452. 

5.  Accrual  of  Cause  of  Action  and  Limitations,  452. 

6.  Process,  453. 

7.  Parties,  453. 

a.  Parties  Who  May  Sue,  453. 

(1)  In  General,  453. 

(2)  Heirs  and  Distributees,  453. 

(3)  Creditors,  453. 

(4)  Administrator  De  Bonis  Non,  454. 

b.  Parties  Defendant,  454. 

8.  Petition,  455. 

9.  Plea,  456. 

10.  Set-Off,  456. 

11.  Evidence,  456. 

a.  Presumptions  and  Burden  of  Proof,  456. 

b.  Admissibility,  457. 

12.  Instructions,  457. 

13.  Judgment,  457. 

14.  Amount  of  Recovery,  458. 

15.  Appeal,  458. 
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IV.  Inventory  and  Appraisal,  458. 

A.  Necessity,  458. 

B.  Requisites  and  Validity,  458. 

C.  Property  to  Be  Inventoried,  450. 

D.  Operation  and  Effect,  459. 

1.  As  Evidence,  459. 

a.  As  Evidence  of  Title,  459. 

(1)  Admissibility,  459. 

(2)  Weight  and  Sufficiency,  459. 

b.  As  Evidence  of  Solvency,  462. 

c.  Evidence  That  Land  Not  Included  in  Partition,  462. 
2.  Operation  as  Notice,  462. 

H.    P'ailure  to  File,  462. 
P.    JProof  of  Existence  and  Return,  463. 
G.    Compelling  Return,  463. 

H-    Corrected  Additional  and  Supplementary  Inventories,  463. 
1^  Right  of  Administrator  to  Make,  463. 

2.  Proceedings  to  Compel  Making,  463. 

3.  Presumption  as  to  Filing,  465. 

Collection,  Custody,  Control  and  Preservation  of  Estate,  465. 

^-     X^^ws  Governing,  465. 

B.     C^cDntrol  and  Instruction  of  Court,  465. 

X.  In  General,  465. 

S.  Jurisdiction  of  Court,  465. 

a.  District  Court,  465. 

b.  County  or  Probate  Court,  465. 
3.  Control  of  Independent  Executor,  466. 

-*-  Prevention  of  Fraud  and  Fraudulent  Combinations,  466. 
S.  Instruction  and   Guidance  of  Court,  467. 
C    I^owers,  Duties,  Liabilities  and  Validity  of  Acts  Generally,  467. 
P-     I^owers  Conferred  by  Will,  467. 

E-    lowers  before  Probate  of  Will  and  Qualification,  468. 
i'    ^A^hile  Appeal  from  Appointment  Pending,  468. 
G-    A.f ter  Notice  to  Give  New  Bond,  468. 
ifi-'   XDegree  of  Care  Required — Due  Diligence,  468. 
\'  I^elegation  of  Power,  469. 
3*  Hstoppel  and  Admissions,  470. 
1^  Property  Subject  to  Administration,  469. 
1.  Title  and  Ownership,  470. 

a.  At  Common  Law  and  under  the  Civil  Law,  470. 

(1)  At  Common  Law,  470. 

(2)  Under  Civil  Law,  471. 

b.  Under  Statutes  of  Texas,  471. 

(1)  Personal  Property,  471. 

(a)  In   General,   471. 

(b)  Pledged   and   Mortgaged   Personalty,   471. 

(c)  Personalty  in  Hands  of  Heir,  etc.,  471. 

(d)  Personalty  Sold  by  Distributee,  471. 

(2)  Real  Property,  472. 
(a)  In  General,  472. 
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(b)  Title  and  Interest  of  Heirs  and  Distributees,  Lega- 
tees and  Devisees,  472. 
aa.  In   General,   472. 

bb.  Sales  and  Conveyances  by  Heirs,  etc,  473. 
cc.  Rights  of  Creditors  of  Heirs^  476. 

(3)  Community  Property,  477. 

(4)  Partnership    Assets    Where    Surviving    Partner    Admin- 

istrator, 477. 

(5)  Interests  in  Public  Lands,  477. 

(a)  In  General,  477. 

(b)  Headright    Certificates,    477. 

(6)  Contracts  of  Decedent,  478. 

(a)  General  Rule,  478. 

(b)  Executory  Personal  Contracts,  478. 

(c)  Contracts  Respecting  Personalty,  478. 

(d)  Contracts   Respecting  Realty  and  Interests  Therein, 

478. 
aa.  Contracts  for  Location  of  Land,  478. 
bb.  Contract  of  Purchase  of  Land,  478. 
cc.  Sales  by  Decedent,  479. 
dd.  Lease,  480. 

(e)  Rescission  and  Cancellation,  480. 

(f)  Specific   Performance,   480. 
c.  Under  Will,  480. 

2.  Possession  and  Use,  481. 

a.  In  General,  481. 

b.  Rents  and  Profits,  481. 

3.  Abandonment  of  Lands  of  Estate,  482. 

a.  Putting  Another  in  Possession,  482. 

b.  Establishment  of  Boundary,  482. 

4.  Power  to  Claim  and  Hold  Adversely  to  Estate,  482. 
L.  Discovery  and  Collection,  482. 

1.  Duty  a«d  Authority,  482. 

a.  In  General,  482. 

b.  Duty  to  Collect  by  Suit,  483. 

2.  Liability  for  Failure  to  Collect,  483. 

a.  General   Rule,  483. 

b.  Degree  of  Care   Required,  484. 

c.  Allowing  Cause  of  Action  to  Be  Barred,  484. 

3.  Receiving  Payment,  484. 

a.  Authority  to   Receive,   484. 

b.  Authority  as  to  Medium  or  Mode,  484. 

(1)  General  Rule,  484. 

(2)  Receiving    Payment  in    Something  Other    than   Money, 

484. 

(3)  Payment   in   Confederate    Money,   485. 

(4)  By   Set-Off,   485. 

c.  Amount,  486. 

d.  Liability,  486. 

4.  Arbitration  and  Compromise,  486. 

M.  Care,    Management   and    Preservation,    486. 

1.  Statutory   Provisions,   486. 

2.  Contracts,  486. 
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a.  Powers,  486. 

b.  Requisites   and   Validity,   486. 

(1)  Consideration,   486. 

(a)  In    General,  486. 

(b)  Obligations    Payable   in    Confederate    Money,    48€. 

(2)  Fraud,  486. 

c.  Personal   Liability   on   Unauthorized   Contract,   487. 

d.  Particular  Contracts,  487. 

(1)  Bills   and   Notes,   487. 

(2)  Agreement  to  Waive  Right  of  Appeal,  487. 

(3)  Contracts   for   Services,   Labor,   etc.,   487. 

(a)  In    General,   487. 

(b)  Agent  to  Sell   Real  Estate,   487. 

(c)  Contract   for   Location   of   Land,   487. 

(d)  Employment  of  Attorney,  488. 

(e)  Contract  to  Pay  Debts  of  Estate,  489. 

(4)  Contracts   Respecting   Real   Estate,   489.' 

(a)  Contracts    for    Repairs    and    Improvements,    489. 

(b)  Lease   by   Executor   and   Administrator,   489. 

(c)  Mortgage,   489. 

(d)  Sale,   491. 

(5)  Pledge  of  Personalty,  491. 

(6)  Suits,  491. 

3.  Continuing  Business  and   Managing  Plantation  of   Deceased,  49L 

a.  Under  Power  Conferred  by  Will,  491. 

b.  In  Absence  of  Power  under  Will,  491. 

(1)  Prior   to   Statute   of   1879,   491. 

(2)  Subsequent   to    Statute   of   1879,   492L 

(a)  In    General,   492. 

(b)  Power  to   Borrow  Money  and  Execute  Evidence  of 

Debt,    492. 

(c)  Managing  Plantation,  492. 
,  (d)  Mercantile    Business,    493. 

(e)  Partnership    Business,    494. 

4.  Investments   and  Loans,   495. 

5.  Individual    Interest   in   Transaction   or   Contract,   495. 

a.  In   General,  495. 

b.  Effect  of  Power  of  Sale  Mortgage,  495. 

c.  Payment  of  Individual  Indebtedness  with  Funds  of  Estate,  495, 

d.  Taking   Property   at   Appraised   Value,   496. 

e.  Purchase  by  Executor  or  Administrator  at  His  Own  Sale,  496. 

f.  Purchase  from   Heirs,  496. 

g.  Purchase  from  Decedent's  Vendee,  496. 
h.  Purchase  of  Claims  against  Estate,  496. 
i.  Remedy,  496. 

6.  Advances   by    Executor   or   Administrator,   496. 

7.  Expenditures,   497. 

a.  General  Rule,  497. 

b.  Attorney's     Fees   and    Court   Costs,   497. 

c.  Taxes,  498. 

8.  Misappropriation,  Waste  or  Loss  of  Assets,  499. 

a.  General  Rule,  499. 


Digitized  by 


Google 


372  Executors  and  Administrators 


b.  Loss   before   Qualification,   499. 

c.  Recovery   by   Administrator   d.   b.   n.,   499. 
9.  Interest,  499. 

10.  Torts,  500. 

a.  In   General,    500. 

b.  Fraud    and    Illegality,    500. 

c.  Conversion  or  Retention  of  Property  of  Third  Person,  501. 

(1)  In  General,  501. 

(2)  Actions,  501. 

(a)  Personal    or    Representative    Capacity,    501. 

(b)  Form   of  Action,   501. 

(c)  Time  to  Sue  and  Limitations,  502. 

(d)  Parties,    502. 

(e)  Pleading,    502. 

(f)  Verdict,   502. 

(g)  Judgment,   502. 
(h)  Appeal,    503. 

N.  Personal   Liability,   503. 

O.  Property   Acquired    by    Executor   or   Administrator,    503. 

1.  Conveyance   in   Individual   Capacity,   503. 

2.  Deed  to   Executor  or  Administrator  as   Such,  504. 

3.  Property  Purchased   with   Funds   of   Estate,   504. 

4.  Purchase  at  Sale  in  Favor  of  Decedent's  Estate,  504. 

5.  Purchase  from  Heirs,  Devisees,  etc.,  505. 

6.  Purchase  from   Decedent's   Vendee,  505. 

7.  Purchase  of  Claims  against   Estate,  505. 
P.  Coexecutors  and  Coadministrators,  505. 

1.  Authority  of  Part  to  Act,  505. 

2.  Effect  of  Death,  Resignation  or  Refusal  to  Act,  506. 

a.  In  General,  506. 

b.  Effect  of   Failure  to  Qualify,   506. 

c.  Surviving    Coexecutor   or   Administrator,    507. 

(1)  Authority   to    Act,   507. 

(2)  When    Powers   Conferred  by   Will   Survive,   507. 

3.  Collection  of  Assets,  507. 

4.  Liability,    508. 

Q.  Subsequent    Marriage    of    Executrix,    508. 

R.  Trusts  Collateral   to  Administration   Confided  to   Executor,   .508. 

S.  Suits  for  Recovery  of  Assets  and  Preservation  of  Estate,   508. 

1.  Jurisdiction    and   Venue,   508. 

a.  Probate   Court,   508. 

b.  County  Court,  509. 

c.  District   Court,  509. 

d.  Venue,  510. 

2.  Right  of  Action,   510. 

a.  In   General,   510. 

b.  Capacity  to  Sue,  510. 

(1)  In  General,  510. 

(2)  Personal    or    Representative    Capacity,    510. 

c.  Defenses,    511. 

3.  Form  of  Action  or  Remedy,  511. 


Digitized  by 


Google 


Executors  and  Administrators  373 

a.  Cancellation  or   Rescission,   511. 

b.  Summary    Remedy    for    Failure    of    Attorney    to    Pay    over 

Money,   511. 

c.  Injunction,    511. 

d.  Trespass  to  Try  Title,  512. 

4.  Limitation    of   Action,    512. 

a.  Persons  for  and  against  Whom  Limitations   Run,  512. 

b.  Period,    512. 

c.  Suspension,  512. 

5.  Parties,   513. 

a.  Proper   Parties,   513. 

(1)  Parties    Plaintiff,    513. 

(a)  General   Rule,   513. 

(b)  Heirs,    Distributees,    Legatees    and    Devisees,    513. 
aa.  General    Rule,   513. 

bb.  Exceptions   to   Rule,   515. 

(aa)  Where     Representative     Can     Not    or    Will 

Not    Sue,    515. 
(bb)  Interest    of    Administrator    Antagonistic   to 

Estate,  516. 
(cc)  Suits    Necessary   to    Preserve    Estates,    516. 
(dd)  Where    There    Is    No    Administration    and 

No    Necessity    Therefor,    517. 
(ee)  Where    Administration    Closed    or    Admin- 
istrator   Discharged,    519. 
(ff)  Suits     to    Cancel     Conveyance    or     Vacate 

Will,   519. 
(gg)  Partition  Including  Property  Sued  for,  519. 
(hh)  Allegation    and    Proof    of    Conditions    Pre- 
cedent,   519. 
(ii)  Objections    to    Capacity    to    Sue,    521. 
(jj)   Right    of    Personal    Representative    to    In- 
tervene,   521. 

(c)  Creditors,    521. 

(2)  Parties    Defendant,    522. 

b.  Necessary  Parties,  522. 

(1)  Heirs,    Devisees   and    Legatees,   522. 

(2)  Suit   to   Set   Aside   Fraudulent    Conveyance,   523. 

c.  Intervention,  523. 

(1)  Third    Persons   in    Suits   by    Executor   or   Administrator, 

523. 

(2)  Executor   or   Administrator   in    Actions   by   Others,    523. 

6.  Pleading,  523. 

a.  Petition,   523. 

b.  Plea   or   Answer,   524. 

7.  Issues  and  Proof,  524. 

8.  Evidence,  524. 

9.  Questions  for  Jury,  525. 

10.  Adjustment   of  Liens,   525. 

11.  Set-Off  and  Counterclaim,  525. 

a.  Debts  and  Claims  Which   May  Be  Pleaded  as  Set-Offs,  525. 

b.  Requisites  of   Plea  or  Answer,   528. 

c.  Recovery  of   Excess  of  Set-Off  over  Debt,   529. 
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d.  Evidence,  529. 

12.  Judgment,  529. 

a.  Form   and   Requisites,   529. 

b.  Operation  and  Effect,  529. 

13.  Review,  530. 

14.  Injunction  against   Enforcement   of   Claim,    530. 

VI.  Allowance  to  Surviving  Spouse  and  Children  and  in  Lieu  of 
Exemptions,  53o. 

A.  Statutory  Provisions,   530. 

B.  Right  to  Allowance  and   Exemptions,   530. 

1.  In  General,  530. 

2.  Allowance  in  Lieu  of  Exempt  Property,  530. 

3.  Testamentary  Provisions  and   Effect  of   Will   on  Right,   531. 

4.  Additional  Allowance,  531. 

5.  Persons   Entitled   to  Allowance,   531. 

6.  Allowance  for  Maintenance  and  Support,  532. 

C.  Property  Subject,  532. 

D.  Allowance  by  Court   and   Proceedings   Therefor,   533. 

1.  Duty  to   Set  Apart  Allowance,   533. 

2.  Jurisdiction,   534. 

3.  Parties,  535. 

4.  Pleading,  535. 

5.  Hearing,  535. 

6.  Order  or  Decree  and  Review,  535. 

E.  Amount,  536. 

F.  Apportionment  between  Wife  and  Children,  538. 

G.  Waiver  or  Bar,  538. 

H.  Priority  as  to  Other  Claims,  539. 

1.  In  General,  539. 

2.  Mortgages  and  Liens,  540. 

a.  In  General,  540. 

b.  Landlord's   Lien,   540. 

c.  Vendor's    Lien,    541. 

d.  Mortgage,    542. 

I.  Effect  of  Setting  Apart  Allowance,   542. 

J.  Rights  of  Heirs,  Widow,  Children   and  Creditors,  542. 

Vn.   Claims  against  Decedent's  Estate,  544. 

A.  Assignability,   544. 

B.  What  Constitutes  Debts  of  Estate,  544. 

1.  Medical  Bills,  544. 

2.  Funeral  Expenses,  544. 

3.  Allowance  in  Lieu  of  Homestead  and  Eempt  Property,  544. 

4.  Expenditures  by   Executor   or  Administrator,   544. 

5.  Attorney's   Fees  and  Costs  of  Litigation,  544. 

6.  Claims   Arising  after  Death   of   Decedent,   545. 

7.  Claims  Barred  by  Statute  of  Limitations,  545. 

8.  Claims   Based  on   Contracts  of  Decedent,  546. 

a.  Personal  Contracts,  546. 

b.  Joint   Contracts,   546. 

c.  Partnership    Contracts,    547. 
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d.  Contracts  of  Suretyship,  547. 

e.  Covenants   and   Warranties,   547. 

f.  Agreements  to  Make  Will,  547. 

g.  Failure   of   Consideration,   548. 

h.  Note   for   Community   Indebtedness,   548. 
i.  Note  from  Husband  to  Wife,  548. 
9.  Claim  by  Heirs  for  Rent  of  Commuity  Property,  548. 

10.  Claims  of  Executor  or  Administrator,  548. 

11.  Claim  for  Trust  Fund,  548. 

12.  Contingent  Claims,   549. 

13.  Debts  Contracted  by  Surviving  Partner,  549. 

14.  Debts  Created  by  Executor  or  Administrator,  549. 

15.  Improvements,  549. 

16.  Judgments,   549. 

17.  Legacies  Charged  on  Land,  550. 

18.  Loans  or  Advances  to  Estate,  550. 
W.  Note  from  Husband  to  Wife,  550. 

20.  Obligations  Payable  in  Confederate  Money,  550. 

21.  Taxes,  550. 

Assets  or  Property  Subject  to  Payment  of  Debts,  551. 

1.  General  Rule,  551. 

2.  Real  Property,  551. 

3.  Primary  Fund,  552. 

a.  At  Common  Law,  552. 

b.  In  Texas,  552. 

(1)  In   General,  552. 

(2)  Incumbrances  on  Land,  553. 

4.  Property  in  Hands  of,  or  Distributed  Among  Heirs,  554. 

5.  Community  Property,  554. 

6.  Land   Conveyed  to   Estate   of   Deceased,   His   Heirs  and  Assigns, 

554. 

7.  Lands  Conveyed  to  Grantees  as  Heirs  of  Deceased,  554. 

8.  Bounty  Warrants,  Donation  Certificates,  Gratuities,  etc.,  555. 

a.  Bounty  and   Pension  Warrants,   555. 

b.  Donation   Certificates   and   Gratuities,   555. 

c.  Headright  Certificates  and  Grants  to   Heirs,  556. 

9.  Homestead  and  Exempt  Property,  558. 

10.  Crops  and  Products  of  Land,  559. 

11.  Rents   and    Revenues    Reserved   to   Decedent  in   Fraudulent   Con- 

veyance, 559. 

12.  Interest  of  Mortgagor,  559. 

13.  Equity  of  Redemption,  559. 

14.  Interest  of  Vendee,  560. 

15.  Debts  Payable  to  Decedent,  560. 

16.  Damages  Recovered  for  Injury  to  Estate,  560. 

17.  Claims  for  Death  by  Wrongful  Act,  560. 

18.  Insurance  Moneys,  560. 

19.  Legacies   and    Devises,    560. 

20.  Partnerhip  Assets,  560. 

21.  Slaves  and  Their  Hire,  561. 

22.  Ownership  at  Time  of  Death,  561. 

a.  Property  Disposed  of  by  Decedent,  561. 
(1)  In  General,  561. 
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(2)  Gifts  by  Decedent  in  Lifetime,  561. 

(3)  Property    Assigned    for    Benefit    of    Creditors,    561. 

(4)  Property  Fraudulently  or  Voluntarily  Conveyed  by  De- 

cedent,  561. 
b.  Evidence  of  Ownership,  563. 
23.  Foreign   Assets,   563. 

D.  Persons   Liable   for  Debts   of   Intestate  and   Incumbrances   on   Prop- 

erty,  563. 

1.  Nature   and   Grounds   of  Liability  of   Heirs  and   Distributees,   563. 

a.  In  General,  563. 

b.  By  Accepting  Succession  under  Civil  Law,  563. 

c.  Where    No    Administration    Necessary,    564. 

d.  Estate    Withdrawn   from   Administration,   564. 

e.  Where   There   Can    Be    No   Administration,   565. 

f.  Where   Will   Provides  for  Administration  Out  of   Court,  565. 

2.  What*  Law  Governs,  565. 

3.  Liabilities  on  Distribution  or  Descent  of  Property,  565. 

a.  In    General,   565. 

b.  In   Absence  of  Administration,  566. 

c.  On   Descent   at  Common   Law,   566. 

d.  Debts   Enforcible,  566. 

e.  Extent   of  Liability,   567. 

f.  Right  to   Assume    Debts   upon  Descent  of   Homestead,   567. 

4.  Liability  on   Ancestor's  Warranty,   567. 

5.  Allowance  for  Debts  Paid  by  Heirs  before  Administration,  568. 

6.  Contribution   from  Coheirs,   568. 

E.  Presentation  and  Authentication  of  Claims,  568. 

1.  Presentation,  568. 

a.  Object,   568. 

b.  Necessity,   568. 

(1)  General  Rule,  568. 

(2)  Claims   Which   Must   Be   Presented,   569. 

(a)  In    General,    569. 

(b)  Claims   Incurred   by  Administrator,   569. 

(c)  Claims  Enforced  against  Independent  Executor,  569. 

(d)  Judgments,    570. 

(e)  Mortgages    and    Other   Secured   Claims,   571. 

(f)  Claipis   Uncertain,   Unliquidated,   and   Not   Yet    Due. 

573. 

(g)  Miscellaneous  .Claims,    574. 

c.  Form    and    Requisites,    577. 

d.  Who   May   Present   Claims,   577. 

e.  Time   of   Presentation,   577. 

(1)  In    General,   577. 

(2)  EflFect  of  Not   Presenting  within   Statutory  Time,   578. 

(a)  Under    Law    of    1840,    578. 

(b)  Under  Present  Law,  579. 

(c)  Presentation  to  Foreign  Executor  or  Administrator, 

580. 

(3)  Excuse  for  Failure  to  Present  in  Time,  580. 

f.  Construction,  Operation  and  Effect  of  Presentation,  581. 

g.  Proof  of  Presentation,   582. 

h.  Objections    to    Presentation,   582. 
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i.  Presentation  of   Part  of   Claim,   582. 
j.  Second   Presentation,   582. 
2.  Authentication,    583. 

a.  Object,   583. 

b.  Necessity,   583. 

(1)  General   Rule,   583. 

(3)  Claims  Incapable  of  Proof  by  Affidavit,  584. 

(a)  Money   Claims,   583. 

(b)  Mortgage,    583. 

(c)  Claim    of    Personal    Representative    against    Estate^ 

583. 

(d)  Claims  Enforced  against  Independent  Executor,  583. 

(e)  Uncertain    Claims,    584. 

(3)  Claims    Incapable   of   Proof   by   Affidavit,   584. 

c.  Form,    Requisites    and    Sufficiency    of   Affidavit,    584. 

(1)  Form,   584. 

(2)  Requisites  and  Sufficiency,  584. 

(a)  In    General,    584. 

(b)  Must   Be  in   Writing,   585. 

(c)  Signature,  585. 

(d)  Contents   of  Affidavit,   585. 

d.  Who   May  Authenticate   Claims,   587. 

e.  Before   Whom   Authentication    May   Be    Made,   588. 

f.  Operation   and   Effect,   588. 

g.  Defects   and    Objections,    588. 
F.  Allowance  and   Disallowance,  589. 

1.  Necessity,   589. 

2.  Allowance  or  Rejection  by   Executor  or  Administrator,   589. 

a.  Necessity  for   Allowance,   589. 

b.  Authority  of  Executor  or  Administrator,  589. 

(1)  In  General,  589. 

(2)  Administrator  Who  Resigned  but  Whose  Successor  Not 

Qualified,    589. 

(3)  Administrator  Pro  Tem.  Whose  Powers  Suspended,  589. 

(4)  Independent   Executor,   589. 

c.  Claims  Which  May  Be  Allowed,  589. 

(1)  In   General,  589. 

(2)  Mortgage   of   Estate   Property   for    Debt   Other   than   of 

Estate,  589. 

(3)  Claims   Owned   by   Executor   or   Administrator,   589. 

(4)  Credit    on    Claims    Due    Estate,    590. 

d.  Acts    Constituting  Allowance,   590. 

e.  Acts   Constituting   Rejection,   590. 

(1)  Refusal  to   Indorse   Allowance    or    Rejection   on   Claim, 

590. 

(2)  Rejection  by  Part  of  Several   Executors  or  Administra- 

tors,   590. 

f.  Form    and    Proof   of    Rejection,    590. 

g.  Grounds   of   Rejection,   590. 
h.  Operation  and  Effect,  591. 

(1)  In   General,   591. 

(2)  On   Right   to   Sue,   591. 

(a)  Effect  of  Acceptance,  591. 
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aa.  In  General,  591. 

bb.  Application  of  Allowed  Claims  as  Set-Oflff,  591. 
(b)  Effect   of   Rejection,   591. 

(3)  Fraudulent  Claim,  591. 

(4)  Administrator's  Filing  Objection  to  Allowed  Claim,  591. 
3.  Approval  or   Disallowance   by  Court,  591. 

a.  Necessity,   591. 

(1)  Allowance,    591. 

(2)  Disallowance,    592. 

b.  Jurisdiction,   592. 

c.  Time,  592. 

(1)  In  General,  592. 

(2)  More  than  Year  after   Publication   of  Notice,  592. 

d.  Form  and  Proof,  592. 

(1)  Approval,  592. 

(a)  Entry  on   Record,   592. 

(b)  Proof  When  Not  Indorsed  on  Claim,  592. 

(2)  Entry   of   Disallowance,   593. 

e.  Grounds  for  Disapproval,  593. 

f.  Operation   and    Effect,   593. 

(1)  In   General,   593. 

(2)  Effect  of  Approval  as  Judgment,  593. 

(3)  Where   Approval   Unnecessary,   594. 

(4)  Executorship   Free   from  Control   of  Court,   594. 

(5)  Effect  upon  Negotiability  of  Note,  594. 

(6)  Joint  Note  of  Husband  and  Wife  for  Community  Debt, 

594. 

(7)  Effect   on   Claims   Secured   by   Specific   Liens,   594. 

(8)  Effect  on  Judgment  against  an  Estate,  595. 

(9)  Claims    Payable   in    Confederate   Money,   595. 

(10)  Claims   Apparently    Barred   by   Limitations,    595. 

(11)  Claims  Allowed  without  Authentication,   595. 

(12)  Whether  Deed  a  Mortgage,  595. 

(13)  Allowance  of  Part  of  Claim,  596. 

(14)  Effect  as    Suspending   Statute   of  Limitations,   596. 

g.  Review,    596. 

h.  Collateral  Attack,   597. 

i.  Setting  Aside   Allowance   or   Disallowance,   599. 

(1)  During  Term,  599. 

(2)  After   Term,    599. 

(a)  By  Probate   Court,   599. 

(b)  By  District  Court,  599. 
aa.  General    Rule,   599. 
bb.  Grounds,   599. 

(aa)  In    General,    599. 

(bb)  Fraud,  Accident  or  Mistake,  599. 

Xcc)  Claims     Barred    by     Statute    or    Satisfied 

When  Allowed,   601. 
(dd)  Invalidity  in   General,  603. 
(ee)  Claims  Payable  in  Confederate  Money,  603. 
(ff)  Contracts  within  Statute  of  Frauds,  603. 
(gg)  Defective  Authentication,   603. 
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cc.  Jurisdiction,   603. 

dd.  Time   to    Sue,   604. 

ee.  Persons   Who   May  Have   Allowance  Set  Aside, 

604. 
ff.  Pleading   and    Proof,    605. 

(aa)  Burden  of  Allegation  and  Proof,  605. 

(bb)   Petition,  605. 

(cc)  Pleas,  605. 

(dd)  Weight   and   Sufficiency   of    Evidence,    605. 
gg.  Instructions,  605. 
hh.  Judgment,   605. 
ii.  Review,  606. 

4.  Partial    Allowance   and    Rejection,   606. 

5.  Contested  or  Disputed  Claims,  606. 

a.  Persons  Who  May  Contest,  606. 

(1)  Administrator,  606. 

(a)  In   General,  606. 

(b)  Estoppel   to    Dispute,   607. 

(2)  Heirs,   607. 

b.  Objections    and    Exceptions,    607. 

(1)  Time   of  Making,   607. 

(2)  Objection   to  Affidavit,   607. 

(3)  Plea  of  Adverse  Possession,  607. 

(4)  Form,   607. 

(5)  Answer    to    Exceptions,    607. 

(6)  Proceedings   of   Probate    Court,   608. 

(a)  Jurisdiction,  608. 

(b)  Jury   Trial,    608. 

(c)  Evidence,   609. 

aa.  Presumptions  and   Burden   of  Proof,  609. 
bb.  Admissibility,   609. 

(d)  Review,    609. 
aa.  Right,   609. 
bb.  Time,  609. 

cc.  Trial  De  Novo,  609. 
G.  Arbitration  and  Compromise,  609. 
H.  Payment,   610. 

1.  Mode,  610. 

a.  By  Retention  of  Funds  Collected,  610. 

b.  By  Set-Off,  610. 

2.  Time,  610. 

3.  Order  of  Payment,  610. 

a.  In  General,  610. 

b.  Classification  and  Priority  among  Particular  Claims,  610. 

(1)  Vendor's  Lien,  610. 

(2)  Expenses   of   Illness,    Burial    Administration,   Allowance, 

etc.,  610. 

(3)  Costs  and  Attorney's  Fees,  611. 

(4)  Liens,  612. 

(a)  In  General,  612. 

(b)  Judgment  Liens,  613. 

(c)  Vendor's  Liens,  613. 
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(d)  Landlord's  Lien,  614. 

(5)  Secured  and  Unsecured  Claims,  614. 

(6)  Claims  of  Executor  or  Administrator,  614. 

(7)  Other  Claims,  615. 

c.  How  Priority  Affected,  615. 

d.  Proceedings  to  Determine  Classification,  615. 

4.  Payment  without  Order  of  Court,  616. 

5.  Erroneous  or  Improper  Payment,  617. 

6.  Failure  to  Make  Payment,  617. 

7.  Interest,  617. 

8.  Penalty,  617. 

9.  Effect  of  Payment,  617. 

10.  Deficiency  of  Assets — Reservation  of  Funds,  618. 

11.  Subrogation,  618. 

I.  Collection  and   Enforcement,   618. 

1.  Mode,  618. 

a.  In  General,  618. 

b.  Resort  to  County  or  Probate  Court,  619. 

(1)  In   General,   619. 

(2)  Executorship  Free  from  Control  of  Court,  619. 

(3)  Claims  Secured  by  Specific  Liens,  620. 

2.  Allowed  and  Approved  Claims,  620. 

a.  In  General,  620. 

b.  Order  to  Pay  Allowed  Claims,  621. 

(1)  Necessity  and  Power  of  Court,  621. 

(2)  Time  of   Order,   621. 

(3)  Effect  of  Order,   Conclusiveness,   Collateral   Attack,  621. 

c.  Suit  against  Administrator  for  Refusal  to  Pay  Allowed  Claim, 

622. 

3.  Claims   Incurred  by   Executor   or  Administrator,   622. 

a.  In  General,  622. 

b.  Jurisdiction,   622. 

c.  Limitation,   622. 

d.  Parties,  622. 

e.  Petition,   623. 

4.  Rejected  Claims,  623. 

J.  Actions  on  Rejected  Claims,  623. 

1.  Nature  of  Remedy,  623. 

2.  Right  of  Action,  623. 

3.  Conditions  Precedent,  623. 

a.  Disallowance  or  Rejection,  623. 

b.  Application  to  Require  Interested  Parties  to  Give   Bond,  624. 

c.  Property  Subject  to  Payment  of  Debt,  624. 

4.  Form  of  Action  or  Proceeding,  624. 

5.  Joinder  of  Causes,  624. 

6.  Jurisdiction,  625. 

a.  County  or  Probate  Court,  625. 

b.  District    Court,    625. 

7.  Death   of   Executor  or  Administrator  Pending  Suit,  626. 

8.  Time  within   Which   Suit   Prohibited  and   Limitations,   626. 

a.  Time  within  Which  Suit  Prohibited,  626. 

b.  Limitation   of  Actions,   627. 
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(1)  Construction,  Operation  and  Effect  of  Statutes,  627. 

(a)  Construction,  627. 

(b)  Claims   to   Which   Applicable,   627. 

(c)  Effect,  627. 

(2)  Periods  of  Limitation,  627. 

(3)  Time   from   Which    Statute    Runs,   628. 

(4)  Statute   Requiring   Suit   within   Three    Months   after   Re- 

jection  of   Claim,   628. 

(a)  In   General,   628. 

(b)  Construction  and  Effect.  629. 

(c)  Notice  of  Rejection,  630. 

(d)  When    Statutes   Commences    to    Run    and   Computa- 

tion of  Time,  630. 
aa.  In  General,  630. 
bb.  Excluding   Day  of  Rejection,  630. 

(5)  Suspension  of   Statute,  630. 

(a)  Power  of  Executor  or  Administrator  to  Suspend,  630. 

(b)  How  Suspended,  630. 

aa.  Absence  of   Executor  or   Administrator,   630. 
bb.  Allowance  and  Approval,  631. 
cc.  Application    for   Administration,   632. 
dd.  Commencement  of  Action,   632. 
ee.  For  Year  After  Death  of  Decedent,  632. 
ff.  Provision  in  Will  That  Debts  Be  Paid,  632. 
gg.  War,    632. 

(6)  Pleading  and  Proof,  632. 
9.  Parties,  633. 

a.  Necessary   Parties,   633. 

b.  Proper  Parties,  634. 

c.  Intervention,  635. 

d.  Interpleader,  635. 

10.  Citation  or  Process,  635. 

11.  Pleading,   635. 

a.  Petition,   635. 

(1)  Invalid  Claims  Inserted  with  Valid  Claims,  635. 

(2)  Averments,  635. 

(a)  In  General,  635. 

(b)  Death,   635. 

(c)  Representative   Capacity,   635. 

(d)  Demand  and  Refusal,  636. 

(e)  Presentation  and  Rejection  of  Claim,  636. 

(f)  Allegation  Negativing  Necessity  for  Presentation,  636. 

(g)  Approval  of  Claim,  636. 
(h)  Existence  of  Assets,  636. 

(i)  Solvency  or   Insolvency,   637. 

(j)  Averments    in    Suits    for    Services    Rendered    Dece- 
dent, 637. 
(k)  That  Legal  Offsets,  Payments  and  Credits  Allowed, 

637. 
(1)  Items  in  Action  of  Account — Bill  of  Particulars,  637. 
(m)  Terms  of  Will,  638. 
(n)   Privity  of  Contract   in   Creation   of  Trust,  638. 
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(3)  Prayer  for  Relief,  638. 

(4)  Objections  to  Petition,  638. 

(5)  Amendment,   638. 
b.  Plea  or  Answer,  638. 

(1)  In  General,  638. 

(2)  Form  and  Requisites,  638. 

(a)  Averments,  638. 

(b)  Non  Est  Factum,  638. 

(c)  Plea  of  Payment,   639. 

(d)  Verification,  639. 

(3)  Construction  of  Plea,  639. 

(4)  Operation  and  Eflfect,  639. 

12.  Issues,  Proof  and  Variance,  640. 

13.  Evidence,  640. 

a.  Presumption  and  Burden  of  Proof,  640. 

b.  Admissibility,  641. 

c.  Weight  and  Sufficiency,  641. 

14.  Witnesses,  642. 

15.  Interrogatories,  642. 

16.  Set-Off,  Reconvention,  etc.,  642. 

17.  Judgment,  643. 

a.  Confession  of  Judgment,  643. 

b.  Default  Judgment,  643. 

c.  Rendition,   Form  and   Requisites,   643. 

(1)  In  General,  643. 

(2)  Funds  Received  by  Testator,  as  Trustee,  643. 

(3)  Judgment  against   Independent  Executor,  643. 

(4)  Judgment  against  Heirs,  643. 

(5)  Direction  as  to  Payment  in  Due  Course,  644. 
,  (a)  In  General,  644. 

(b)  Judgment    against    Independent    Executor,    644. 

(6)  Classification  and  Filing,  645. 

(7)  Amendments,   645. 

d.  Operation  and   Effect,  645.  , 

(1)  Persons  Concluded,  645. 

(2)  Matters   Concluded,   645. 

(3)  Lien  of  Judgment,  645. 

(4)  Collateral  Attack,  645. 

(5)  Suit  to  Set  Aside  and  Enjoin,  645. 

e.  Execution  and   Enforcement  of  Judgment,   646. 

(1)  Award  of   Execution,  646. 

(2)  Certification  to  County  Court  and  Proceedings  Thereon, 

647. 

(3)  Independent   Executorship,   647. 

(4)  Judgment  against  Administrator  Personally,  650. 

(5)  Sales   under   Execution,   650. 

18.  Appeal  and  Error,  651. 

19.  Enforcement  of  Specific  Liens,  651. 

a.  In  General,  651. 

b.  Jurisdiction,  651. 

c.  Parties,  651. 

d.  Decree,  651. 
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e.  Particular  Liens,   652. 

(1)  Mortgages  or  Deeds  of  Trust,  652. 

(a)  In   General,   652. 

(b)  Execution  of  Power  of  Sale,  652. 
aa.  In  General,  652. 

bb.  Injunction,   656. 

(c)  Actions,  656. 

aa.  Jurisdiction,   656. 
bb.  Parties,  657. 
cc.  Decree,  658. 

(aa)  Form    and    Requisites,    658. 
aaa.  In  General,  658. 

bbb.  Certification    to   County    Court,   658. 
(bb)  Operation  and  Effect,  659. 
(cc)  Enforcement,  659. 
aaa.  In  General,  659. 

bbb.  Certification  to  County  Court  and  Pro- 
ceedings Thereon,  659. 
ccc.  Foreclosure  Decree,  660. 

(2)  Vendor's  Lien,  661. 

(a)  Conditions  Precedent,  661. 

(b)  Jurisdiction,  661. 

(c)  Parties,  662. 

(d)  Decree,  662. 

aa.  Form   and   Requisites,   662. 
bb.  Enforcement,  663. 

(3)  Express  Lien  on   Rents,  663. 

(4)  Execution  Lien,  663. 

(5)  Judgment  Lien,  663. 

(a)  In  General,  663. 

(b)  Sale  under  Execution,  664. 
aa.  Validity,  664. 

bb.  Vacating- and  Setting  Aside  Sale,  665. 
cc.  Collateral  Attack,  666. 
to.  Actions  against  Heirs  or  Distributees,  667. 

a.  Nature  and  Form  of  Action,  667. 

b.  Conditions  Precedent,  667. 

c.  Limitations,  667. 

d.  Jurisdiction,   668. 

e.  Process,  668. 

f.  Parties,  668. 

g.  Pleading,  669. 

(1)  Petition,  669. 

(2)  Answer,   670. 
h.  Evidence,  670. 

(1)  Admissibility,  670. 

(2)  Presumptions  and  Burden  of  Proof,  670. 
i.  Judgment   and   Execution,   671. 

j.  Appeal,  672. 

21.  Specific    Performance    of    Ancestor's    Contracts    to    Buy    or    Sell 

Land,  672. 

22.  Costs  and  Attorney's  Fees,  672. 
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Vm.  Actions,  672. 

A.  In  General,  672. 

B.  Right  of  Action,  673. 

1.  In  General,  673. 

2.  Actions  by  Executor  or  Administrator,  673. 

3.  Actions  against  Executor  or  Administrator,  673. 

C.  Jurisdiction  and  Venue,  673. 

1.  Jurisdiction,  673. 

2.  Venue,  674. 

D.  Parties,  674. 

1.  In  General,  674. 

2.  Action  to  Try  Title,  675. 

E.  Process,  675. 

F.  Appearance,  676. 

G.  Time  to  Sue  and  Limitations,  676. 
H.  Joinder  of  Causes  of  Action,  676. 

I.  Cross  Action  and  Counterclaim,  676. 
J.  Pleading,  677. 

1.  Petition,  677. 

a.  In  General,  677. 

b.  Averments  as  to  Capacity,  677. 

c.  Amendment,  678. 

d.  Profert,  678. 

2.  Plea  or  Answer,   678. 

a.  Denial  of  Authority  and  Capacity  to  Sue,  678. 

(1)  Necessity  for  and  Sufficiency  of  Plea,  678. 

(2)  Verification,  680. 

(3)  Time  of  Interposing,  680. 

b.  Plea  of  Not  Guilty,  680. 

c.  Plea  in  Abatement  upon   Removal  of  Administrator  Pending 

Suit,  680. 

d.  Time  within  Which  Answer  Required,  680. 

3.  Inconsistencies  between  Pleadings  of  Administrator  and  Heirs,  680. 

4.  Waiver  of  Objections,  680. 
K.  Evidence,  681. 

1.  Presumptions,  681. 

2.  Admissibility  and  Sufficiency,  681. 

a.  In  General,  681. 

b.  Proof  of  Appointment  and  Authority,  681. 

c.  Proof  as  to  Assets,  682. 

3.  Effect  of  Admissions,  682. 
L.  Question  of  Law  and  Fact,  682. 

M.  Judgment,  682. 

1.  Capacity  in  Which  Judgment  Recovered,  682. 

2.  Validity,  682. 

a.  In  General,  682. 

b.  Judgment  by  Default  and  Decrees  Pro  Confesso,  683. 

3.  Construction,  683. 

4.  Operation  and  Effect,  683. 

a.  As  Merger  of  Cause  of  Action,  683. 

b.  Conclusiveness,  683. 

(1)  In  General,  683. 
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(2)  Persons  Bound,  684. 
c.  Evidence  of  Capacity  in  Which  Defendant  Sued,  684. 

5.  Amendment,  684. 

6.  Revival,  684. 

N.  Bill  of  Review,  685. 
O.  Appeal,  685. 

1.  Right  of  Appeal  as  Governed  by  Nature  of  Decision  and  Interest 

Therein,  685. 

2.  Manner  of  Exercising  Right,  685. 

3.  Jurisdiction,  685. 

4.  Time,  686. 

5.  Notice  of  Appeal,  686. 

6.  Waiver  of  Process  by  Appearance,  686. 

7.  Bond,  686. 

8.  Supersedeas,  686. 

9.  Injunction  against  Administrator  as  Ground  for  Dismissal,  686. 

10.  Scope  of  Review,  686. 

11.  Trial  De  Novo  in  Appellate  Court,  687. 

12.  Judgment  on  Appeal,  687. 
P.  Costs,  687. 

IX.  Accounting  and  Settlement,  688. 

A.  Time  of  Rendering  Account,  688. 

B.  Stating  and  Settling  Account,  688. 

1.  Form  and  Requisites,  688. 

2.  Character  and  Contents,  688. 

a.  Necessity  for  Itemized  Account,  688. 

b.  Charges  against  Executor  or  Administrator,  688. 

c.  Credits,   689. 

d.  Necessity  for  Vouchers  for  Payment,  690. 

e.  Annual  Report  and  Exhibit  of  Claims  and  Conditions  of  Es- 

tate, 690. 

(1)  Time  of  Filing,  690. 

(2)  Proceedings  to  Compel,  690. 

3.  Proceedings  in  Settlement,  691. 

a.  Hearing  and  Reference,  691. 

b.  Evidence,  691. 

c.  Exceptions  and  Objections,  691. 

d.  Order  or  Decree  of  Confirmation  or  Rejection,  692. 

4.  Conclusiveness  and   Effect  of  Settlement,  693. 

C.  Reopening,  Revising  and  Correcting  Settlement,  695. 

1.  Right  to  Reopen,  695. 

2.  Power  of  Probate  Court  to  Require  Additional  Inventory,  696. 

3.  Grounds  for  Reopening  or  Setting  Aside,  696. 

4.  Effect  of  Lapse  of  Time,  696. 

5.  Operation   and   Effect   of  Opening  or   Setting  Aside,   696. 

6.  Liability   of   Sureties,   697. 

7.  Actions  to  Open  or  Set  Aside  Settlement,  697. 

a.  Nature  and  Scope  of  Remedy,  697. 

b.  Jurisdiction   and   Venue,    697. 

c.  Limitation  of  Actions,  698. 

d.  Parties,   698. 
7    Tex— -25 
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(1)  Parties  Plaintiff,  698. 

(a)  Persons    Who    May    Be   Plaintiffs,   698. 

(b)  Joinder  of  Parties,  698. 

(2)  Parties   Defendant,  698. 

e.  Pleading,  699. 

f.  Order  or  Decree,  699. 

D.  Review,  699. 

1.  Nature  and  Form  of  Review,  699. 

2.  Right  of  Review,  700. 

3.  Scope  of  Review,  700. 

4.  Presentation  and  Reservation  in  Trial  Court,  700. 

5.  Parties,   700. 

6.  Perfecting  Appeal,  701. 

7.  Record — Proceedings   Not  in    Record,   702. 

8.  Operation  and   Effect  of  Appeal,   702. 

E.  Proceedings  to  Compel  Accounting  and  Settlement,  703. 

1.  In   General,  703. 

2.  Jurisdiction,   703. 

3.  Persons  Entitled  to   Require  Accounting,  704. 

4.  Limitation  and  Laches,  705. 

5.  Pleading,  706. 

6.  Evidence,  707. 

7.  Trial,    707. 

8.  Costs,  708. 

F.  Order  to  Pay  Debts,  708. 

G.  Final  Discharge  and  Release,  708. 
H.  Compensation,  709. 

1.  Right  to  Compensation  in  General,  709. 

2.  Commissions,    710. 

3.  Additional   or   Extra  Allowances,  711. 

4.  Proceedings  for  Allowance,   712. 

L  Action  to  Surcharge  and  Falsify  as  for  Devastavit,  712. 

X.  Distribution,  7i3. 

A.  Statutory   Provisions,   713. 

B.  Authority  of  Executor  or  Administrator  to  Make  and  Duty  of  Court 

to  Order,  713. 

C.  Priorities  of  Debts  to  Legacies,  Distributive  Shares,  etc.,  713. 

D.  Liabilities  of  Heirs,  Legatees,   Distributees,   etc.,  713. 

1.  Liability  to  Estate,  713. 

2.  Liability  for  Debts  of  Decedent,  714. 

E.  Time    of   Making,    714. 

F.  Place,  714. 

G.  Mode,  714. 

1.  Will  Declared  Void,  714. 

2.  Partition,  714. 

H.  Persons  to  Whom  Made,  714. 
L  Property  Subject,  715. 
J.  Payment,  715. 

1.  Medium   and   Sufficiency,   715. 

2.  Primary   Fund — Subrogation,   Marshaling  Assets,   716. 

3.  Interest  on  Legacies  and  Distributive  Shares,  716. 
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4.  Payment  of  Annuities,  716. 

5.  Proof  of  Payment,  716. 
K.  Overpayment,  716. 

1.  In  General,  716. 

2.  Actions  for  Recovery,  717. 

L.  Effect  of  Distribution  or  Payment,  717. 

1.  In   General,   717. 

2.  Parties  Not  Brought  in  as  Defendants,  717. 

3.  Delivery  to  Devisees  for  Life,  717. 
M.  Effect  of  Failure  to  Make,  717. 

N.  Advances   by   Executor  or  Administrator,   717. 

O.  Expenses  and  Compensation  of  Executor  or  Administrator,  717. 

P.  Receipt  or  Release,  718. 

Q.  Refunding  or  Indemnity  Bond,  718. 

1.  Necessity,  718. 

2.  Persons    Who   May    Require,    718. 

3.  Form  and  Requisites,  71-9. 

4.  Operation  and  Effect,  719. 

5.  Action  to  Compel  Execution,  719. 

a.  Who    May    Institute,   719. 

b.  Citation  and  Complaint,  719. 

c.  Review,  720.  ^ 

6.  Actions  in  Bond,  720. 

a.  Right  of  Action,  720. 

(1)  In  General,  720. 

(2)  Conditions  Precedent,  720. 

b.  Jurisdiction  and  Venue,  720. 

c.  Demurrer,  721. 

d.  Judgment  and  Execution,  721. 

R.  Contribution  from   Codistributees  Where  Title  to   Distributive  Share 

Fails,  721. 
S.  Actions  to  Compel  Distribution,  721. 

1.  Right  of  Action  and  Defenses,  721. 

2.  Jurisdiction,  721. 

a.  County  and   Probate   Courts,  721. 

b.  District   Court,   722. 

3.  Venue,  723. 

4.  Time  to  Sue,  723. 

5.  Citation,  Notice  or  Process,  723. 

6.  Filing    Executor's     or    Administrator's    Account    and    Sufl&ciency 

Thereof,   723. 

7.  Parties,  723, 

8.  Pleading,   724. 

a.  Petition,  724. 

b.  Answer,  724. 

9.  Hearing,   724. 

10.  Evidence,  725. 

11.  Judgment  or  Decree,  726. 

a.  Form  and  Requisites,  726. 

b.  Operation  and  Effect,  726. 

(1)  Persons   Concluded,    726. 
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(2)  Collateral   Attack,  726. 

(3)  Effect   as    Evidence   of    Recitals   of    Record   of   Probate 

Court,  727. 
12.  Costs,   728. 
T.  Setting  Aside,  728. 

XI.  Temporary  and  Special  AdministratorSy  728. 

A.  Appointment   of   Special   or   Temporary   Administrator,   728. 

1.  In  General,  728. 

2.  Power  of   Court  and  Grounds  for  Appointment,  728. 

3.  Designation,  729. 

4.  Proceedings  for  Appointment,  729. 

5.  Duration   and   Termination   of  Appointment,   729. 

6.  Review,  730. 

B.  Powers  and   Duties,  730. 

1.  Powers,  730. 

2.  Duties,  731. 

Xn.  Administrator  De  Bonis  Non  and  with  the  Will  Annexed,  732. 

A.  Appointment,   732. 

1.  Power  and  Discretion  of  Court,  732. 

a.  In  General,  732. 

b.  Estate   Administered   by   Independent   Executor   Unprcsentcd, 

f32, 
%.  Necessity  and  Grounds  for  Appointment,  733. 

3.  Jurisdiction   and   Proceeding,  735. 

4.  Operation  and  Effect,  737. 

5.  Collateral   Attack  of  Appointment,   737. 

a.  In  General,  737. 

b.  Presumptions,  737. 

6.  Revocation   of  Appointment,   739. 

B.  Discharge  or   Removal,  739. 

C.  Powers  ^nd  Duties,  739. 

1.  Powers,  739. 

2.  Duties,  740. 

3.  Administrator  with   Independent   Will  Annexed,  741. 

D.  Property  and  Rights  Passing  to  Administrator  De  Bonis  Non,  742. 

E.  Actions — When    Maintainable,   742. 

1.  In   General,   742. 

2.  Suit   against    Former  Administrator   for   Maladministration,  743. 

3.  Suit  for  Assets  Unaccounted  for,  744. 

4.  Suit  to  Prevent  Misapplication  of  Estate,  744. 

5.  Suit  to  Set  Aside   Fraudulent  Sale  by  Former  Administrator,  744. 

6.  Right  to  Sue   Independent  Executor,  746. 

7.  Jurisdiction,   746. 

8.  Parties,  746. 

9.  Petition,   746. 

10.  Limitations,  747. 

11.  Reference  to  Auditor,  747. 

12.  Issue,  Proof  and  Variance,  747. 

13.  Question  of  Law  and  Fact.  747. 

Xin.  Receivers,  747. 
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nv.  Executor  De  Son  Tort,  748. 

XV.  Curators,  749. 

XVI.  Second  or  Additional  Administration,  750. 
XVn.  Foreign  Executors  and  Administrators,  75i. 

A.  Evidence  of  Appointment  and  Pendency  of  Administration,  751. 

B.  Powers,  751. 

C.  Actions,  753. 

1.  Capacity  to  Sue,  753. 

2.  Liability  to  Suit,  753. 

3.  Suit    against    Domiciliary    Representative     Based    on    Judgment 

against  Foreign  Administrator,  754. 

4.  Limitation  of  Suit,  754. 

D.  Ancillary  Administration,  754. 

XVm.  Insolvent  Estates,  755. 

A.  Determination  of   Insolvency,  755. 

B.  Powers  and  Liabilities  of  Executors  Thereof,  755. 

C.  Priority  of  Claims,  756. 

D.  Setting  Aside  Sale,  756. 

XIX.  Sales  by  Executors  and  Administrators,  757. 

CROSS  REFERENCES. 

Sec  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  l,  p.  1; 
ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  55;  ACTIONS,  vol.  1,  p.  113; 
.ADVANCEMENTS,  vol.  1,  p.  159;  AFFIDAVITS,  vol.  1,  p.  165;  ALIENS, 
voL  1,  p.  174;  APPEAL  AND  ERROR,  vol.  1,  p.  313;  APPEARANCES,  vol.  2, 
p.  l;  ARBITRATION  AND  AWARD,  vol.  2,  p.  25;  ASSIGNMENTS,  vol.  2, 
p.  86;  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS,  vol.  2,  p. 
113;  ASSUMPSIT,  vol.  2,  p.  282;  ATTACHMENT,  vol.  2,  p.  296;  ATTOR- 
NEY AND  CLIENT,  vol,  2,  p.  567;  BANKRUPTCY  AND  INSOLVENCY, 
vol.  2,  p.  63;  BILLS,  NOTES  AND  CHECKS,  vol.  2,  p.  839;  BONDS,  vol.  3, 
p.  1;  CERTIORARI,  vol.  4,  p.  35;  CHARITIES,  vol.  4,  p.  82;  COMMON 
AND  CIVIL  LAW,  vol.  4,  p.  197;  COMPROMISE  AND  SETTLEMENT,  vol. 

4,  p.  209;  CONFLICT  OF  LAWS,  vol.  4,  p.  233;  CONTRACTS,  vol.  4,  p.  546; 
CONTRIBUTION  AND  EXONERATION,  vol.  4,  p.  662;  CONVERSION 
AND  RECONVERSION,  vol.  4,  p.  678;  COURTS,  vol.  5,  p.  161;  COVE- 
NANTS, vol.  5,  p.  442;   CREDITORS'  SUITS,  vol.  5,  p.  531;   DAMAGES,  vol. 

5,  p.  824;  DEATH  BY  WRONGFUL  ACT,  vol.  5,  p.  1084;  DEBT,  vol.  5,  p. 
1225;  DECLARATIONS  AND  ADMISSIONS,  vol.  6.  p.  1;  DEPOSITIONS 
AND  INTERROGATORIES,  vol.  6,  p.  326;  DESCENT  AND  DISTRIBU- 
TION, vol.  6,  p.  392;  DISCOVERY,  vol.  6,  p.  431;  DISMISSAL,  DISCON- 
TLNUANCE  AND  NONSUIT,  vol.  6,  p.  433;  DOCUMENTARY  EVI- 
DENCE, vol.  6,  p.  531;  DOMICILE,  vol.  6,  p.  739;  DOWER,  vol.  6,  p.  750; 
EQUITY,  vol.  6,  p.  960;  ESCHEAT,  vol.  6,  p.  973;  ESTATES,  vol.  6,  p.  982; 
ESTOPPEL,  vol.  6,  p.  992;  EVIDENCE,  vol.  6,  p.  1098;  EXECUTIONS,  ante, 
p.  229;  EXECUTORS'  AND  ADMINISTRATORS'  SALES;  EXEMPTION 
FROM  EXECUTION  AND  ATTACHMENT;  FINAL  JUDGMLNTS  AND 
DECREES;  FRAUD  AND  DECEIT;  FRAUDS,  STATUTE  OF;  FRAUD- 
ULENT AND  VOLUNTARY  CONVEYANCES;  GARNISHMENT;  GIFTS; 
HEIR,  HEIRS  AND  THE  LIKE;    HOMESTEAD   EXEMPTIONS;   HUS- 
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BAND  AND  WIFE;  INSURANCE;  JOINT  TENANTS  AND  TENANTS  IN 
COMMON;  JUDGES;  JUDGMENTS  AND  DECREES;  JUDICIAL  SALES; 
JURISDICTION;  LANDLORD  AND  TENANT;  LIMITATION  OF  AC- 
TIONS  AND  ADVERSE  POSSESSION;  MARSHALING  ASSETS  AND  SE- 
CURITIES; MORTGAGES  AND  DEEDS  OF  TRUST;  NOTICE;  NOVA- 
TION; PARCENARY,  ESTATES  IN;  PAROL  EVIDENCE;  PAYMENT; 
PLEADING;  PLEDGE  AND  COLLATERAL  SECURITY;  POWERS; 
PRINCIPAL  AND  AGENT;  PUBLIC  LANDS;  RECEIPTS;  RECEIVERS; 
RECORDING  ACTS;  RELEASE;  RESCISSION,  CANCELLATION  AND 
REFORMATION;  SALES;  SET-OFF,  RECOUPMENT,  RECONVENTION 
AND  COUNTERCLAIM;  SHERIFFS'  SALES;  SPECIFIC  PERFORM- 
ANCE; SPENDTHRIFTS  AND  SPENDTHRIFT  TRUSTS;  SUBROGA- 
TION; SUMMONS  AND  PROCESS;  SUPPORT  AND  MAINTENANCE; 
TESTAMENTARY  CAPACITY;  TORTS;  TRESPASS  TO  TRY  TITLE  AND 
EJECTMENT;  TROVER  AND  CONVERSION;  TRUSTS  AND  TRUS- 
TEES; UNDUE  INFLUENCE;  VENDOR  AND  PURCHASER;  VEND- 
OR'S LIEN;  VENUE;  VERDICT;  WAIVER  AND  ABANDONMENT; 
WARRANT;  WASTE;  WILLS;  WITNESSES. 


I.   General  Consideration. 
A.  DEFINITIONS. 

"An  administrator  is  the  legal  repre- 
sentative of  the  estate  of  an  intestate." 
Tucker  v,  Bryan,  1  App.  Civ.  Cases, 
§  1157. 

An  administrator  is  an  agent  for  the 
management  of  property  belonging  to 
others.  Richardson  v.  Pruitt,  3  Tex. 
223,  233. 

A  surviving  wife  who  has  qualified 
as  survivor  in  community  is  not  an 
administratrix.  Jones  v.  McRae,  16 
Tex.  Civ.  App.  308,  41  S.  W.  403.  See, 
also,  Mann  v.  Earnest,  6  Tex.  Civ. 
App..  606,  25  S.  W.  1042,  affirmed  in  93 
Tex.  667,  no  op.  See  the  title  HUS- 
BAND AND  WIFE. 

The  term  "executors"  as  used  in  the 
statutes  includes  independent  execu- 
tors except  in  those  articles  which  re- 
late to  acts  to  be  done  in  settlement 
of  an  estate.  Roy  v.  Whitaker,  92  Tex. 
346,  48  S.  W.  892,  49  S.  W.  367;  Farm- 
ers, etc.,  Nat.  Bank  v.  Bell,  31  Tex. 
Civ.  App.  124,  126,  71  S.  W.  570,  af- 
firmed in  97  Tex.  632,  no  op.;  Roberts 
V.  Connellee,  71  Tex.  11,  8  S.  W.  626. 

So  held  as  to  "executor"  as  used  in 
articles  1989,  1997,  Rev.  Stat.  Roy  r. 
Whitaker,  92  Tex.  346,  354,  48  S.  W. 
892,    49    S.   W.    367,    citing    Roberts   v. 


Connellee,  71  Tex.  11,  8  S.  W.  626; 
Perkins  v.  Wood,  63  Tex.  396. 

"In  Prather  v.  McClelland,  76  Tex. 
574,  584,  13  S.  W.  543,  this  court  held 
that  articles  1991-1994,  inclusive,  are 
applicable  alike  to  wills  administered 
by  independent  executors  and  others." 
Roy  V.  Whitaker,  92  Tex.  346,  354.  48 
S.  W.  892,  49  S.  W.  367.  See  the  title 
WILLS. 

"The  executor  or  administrator  in 
his  individual  capacity  is  a  stranger  to 
the  estate."  Clapp  v.  Engledow,  72  Tex. 
252,  255,  10  S.  W.  462;  White  v.  Shcp- 
perd,  16  Tex.  163,  173. 

Personal  Representatives. — Execu- 
tors and  administrators  were  the  per- 
sonal representatives  as  known  to  the 
common  law.  Allen  v.  Stovall,  94  Tex. 
018,  627,  63  S.  W.  863,  64  S.  W.  777, 
reversing  62  S.  W.  87. 

**The  word  representative,  in  con- 
templation of  law.  frequently  means 
the  heir  or  the  testamentary  legatee." 
Eastland  v.  Lester,  15  Tex.  98,  101,  dis- 
tinguishing Alexander  v.  Barfield,  6 
Tex.  400. 

"A  representative  is  one  that  stands 
in  the  place  of  another  as  heir  or  in 
the  right  of  succeeding  to  an  estate  of 
inheritance;  one  who  takes  by  repre- 
sentation.    Webst.  Die.     One  who   oc- 


I 


Digitized  by 


Google 


Executors  and  Administrators 


391 


cupies  another's  place  and  succeeds  to 
his  rights  and  liabilities.  Executors 
and  administrators  represent,  in  all 
matters  in  which  the  personal  estate 
is  concerned,  the  person  of  the  testator 
or  intestate,  as  the  heir  does  that  of 
his  ancestor.  Burrill's  Law  Die;  2 
Sieph.  Com.  428.  Representatives  of 
a  deceased  person  are  real  or  personal; 
the  former  being  the  heirs  at  law,  and 
the  latter,  ordinarily,  the  executors  or 
administrators.  The  term  representa- 
tive includes  both  classes.  When  the 
personal  representatives  alone  are  in- 
tended in  a  statute,  they  are  so  named.*' 
Allen  V.  Stovall,  94  Tex.  618,  628,  63 
S.  W.  863,  64  S.  W.  777,  reversing  62 
S.  W.  87. 

The  term  legal  representatives  is  not 
considered  identical  with  executors 
and  administrators,  but  often  means 
heirs.  Grayson  v.  Winnie,  13  Tex.  287, 
^88;  Allen  v.  Stovall,  94  Tex.  618,  628, 
W  S.  W.  863,  64  S.  W.  777,  reversing 
62  S.  W.  87. 

The  word  "representative,**  found  in 
the  act  of  1840,  §  5,  p.  73,  includes  the 
heirs  of  the  deceased.  The  significa- 
tion of  the  word  is  broad  enough  to 
embrace  both  executors  or  adminis- 
trators—the personal  representatives 
as  known  to  the  common  law — and 
also  the  heir,  who,  under  that  law,  oc- 
cupied the  place  of  the  ancestor  as  to 
the  real  estate  and  represented  him  as 
to  such  property.  Allen  v.  Stovall,  94 
Tex,  618,  627,  63  S.  W.  863,  64  S.  W. 
777,  reversing  62  S.  W.  87. 

The  term  legal  representatives  as 
used  in  (Hart.  Dig.  art.  697),  providing 
a  mode  of  reviving  suits  where  one  of 
the  parties  dies  pending  the  suit,  meant 
administrator  or  executor,  and  not  the 
Jieir.  Eastland  v,  Lester,  15  Tex.  98, 
^^h  explaining  Alexander  v,  Barfield, 
6  Tex.  400. 

Independent  Executor. — See  post, 
"Executorship  Free  from  Control  of 
Court/*  I,    F. 

"An  Administration"  and  **Unad^ 
ffliniitercd."— See   post,    "In    General,*' 


I,  F,  1;  "In  General,*'  XII,  A,  1;  "Pow- 
ers and  Duties,**  XII,  C. 

Administration  of  Community  Prop- 
erty.—See  the  title  HUSBAND  AND 
WIFE. 

B.  STATUS   OF  PERSONAL  REP- 
RESENTATIVE  AS   TRUSTEE. 

See,  generally,  the  title  TRUSTS 
AND  TRUSTEES. 

An  administrator  is  a  trustee  charged 
with  the  management  of  a  trust  estate 
under  the  rules  of  the  probate  court. 
Main  v.  Brown,  72  Tex.  505,  509,  10  S. 
W.  571.  See,  also,  Cochran  v,  Thomp- 
son, 18  Tex.  652,  656.  See  contra  Er- 
skine  v.  De  La  Baum,  3  Tex.  406. 

The  office  of  attorney  for  a  creditor 
in  prosecuting  a  claim,  and  of  admin- 
istrator of  the  estate  against  which 
the  claim  is  prosecuted,  are  inconsistent 
and  their  duties  conflicting.  Jones  v, 
Boulware,  39  Tex.  367,  368. 

Independent  Executor. — See  post, 
"Executorship  Free  from  Control  of 
Court,"  I,  F. 

C.  LAWS  GOVERNING. 

"The  Revised  Statutes  of  the  state, 
under  the  title  of  'Estates  of  Dece- 
dents,' provides  general  rules  to 
govern  in  the  administration  of  estates 
of  deceased  persons,  whether  con- 
ducted by  administrators  or  executors. 
Some  of  the  provisions  apply  alone  to 
administrators,  others  to  administra- 
tors and  executors  alike,  while  some 
apply  only  to  executors.  Of  the  last- 
named  class  of  provisions,  some  apply 
especially  to  independent  executors, 
and  others,  although  expressed  in  gen- 
eral terms,  have  been  construed  to 
embrace  both  classes  of  executors.** 
Roy  V.  Whitaker,  92  Tex.  346,  354,  48 
S.  W.  892.  49  S.  W.  367.  See  ante, 
"Definitions,**   I,  A. 

Decree  No.  81,  of  January  %%,  1836, 
provided  that  all  proceedings  relative 
to  successions  and  matters  of  probate 
should  be  regulated  and  governed 
agreeably  to  the  principles  and  laws 
in  similar  cases  in  the  state  of  Louisi- 
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ana.  Houston  v,  Killough,  80  Tex. 
296,  16  S.  W.  56. 

Conflict  of  Laws.— Effect  will  be 
given  to  lex  domicilii  in  administering 
personal  estates  whether  administra- 
tion has  been  granted  in  foreign  state 
or  not.  Green  v.  Rugely,  23  Tex.  539, 
552. 

Administration  of  funds  derived  from 
the  sale  of  property  beyond  the  limits 
of  state  lawfully  in  hands  of  adminis- 
trator, is  governed  by  local  laws. 
Minter  v,  Burnett,  90  Tex.  245,  254,  38 
S.  W.  350. 

Where  administration  is  granted 
upon  property  of  one  dying  without 
the  state,  where  the  property  is 
brought  into  the  state  after  such  death, 
the  rights  of  the  parties  in  interest  as 
to  such  property  will  be  controlled  by 
the  law  of  the  place  where  the  debtor 
died.     Green  v,   Rugely,   23   Tex.   539. 

Where  the  jurisdiction  of  a  court 
other  than  that  of  the  domicile  of  an 
intestate  has  been  invoked  in  the  ad- 
ministration of  his  estate,  by  the  grant- 
ing of  letters  for  the  administration  of 
assets  within  the  jurisdiction  of  such 
court,  such  administration  is  governed 
by  the  law  of  the  state  granting  such 
letters,  and  the  administration  in  such 
state  can  not  be  controlled  by  the  law 
of  the  state  of  the  intestate's  domicile. 
Simpson  v,  Knox,  1  Posey  Unrep.  Cas. 
569. 

Proceedings  Governed  by  Lex  Fori. 
— When  jurisdiction  of  court  other  than 
that  of  decedent's  domicile  has  been 
invoked  in  administration,  such  admin- 
istration is  governed  in  its  proceedings 
by  the  laws  of  the  country  granting 
letters  of  administration.  Simpson  v. 
Knox,  1  Posey  569,  576. 

D.   JURISDICTION   OF  ADMINIS- 
TRATION. 
1.  In  General. 

See  the  titles  COURTS,  vol.  5,  pp. 
186,  268,  301,  314,  332;  JUDGMENTS 
AND  DECREES;  JURISDICTION. 
And  see  the  title  CONFLICT  OF 
LAWS,  vol.  4,  p.  254. 


County    and     Probate     Court. — See 

the  title  COURTS,  vol.  5,  p.  314. 

In  all  matters  relating  to  the  admin- 
istration of  estates  of  deceased  per- 
sons, county  courts  of  Texas  are  courts 
of  general  jurisdiction,  and  their  orders 
and  decrees  in  such  matters,  however 
erroneous  they  may  be,  are  not  void 
and  can  not  be  collaterally  attacked. 
All  presumptions  will  be  indulged  in 
favor  of  regularity  of  their  proceed- 
ings. Rogers  v.  Tompkins  (Civ.  App.), 
87  S.  W.  379,  382,  affirmed  in  101  Tex. 
654,  no  op.;  Brockenborough  v.  Melton, 
55  Tex.  493;  Ferguson  v.  Templeton 
(Civ;  App.),  32  S.  W.  148,  affirmed  in 
89  Tex.  47;  Stone  v.  Ellis  (Civ.  App.), 
40  S.  W.  1077;  Paul  v.  Willis,  69  Tex, 
261,  7  S.  W.  357;  Nelson  v.  Bridge,  98 
Tex.  523,  86  S.  W.  7;  Lyne  v.  Sanford, 
82  Tex.  58,  19  S.  W.  847;  Saul  v. 
Frame,  3  Tex.  Civ.  App.  596,  22  S.  W. 
984;  Flenner  v.  Walker,  5  Tex.  Civ. 
App.  145,  23  S.  W.  1029;  Perry  v. 
Blakey,  5  Tex.  Civ.  App.  331,  336,  23 
S.  W.  804;  Grant  v.  Hill  (Civ.  App.), 
30  S.  W.  952,  954;  Hill  v.  Grant  (Civ. 
App.),  44  S.  W.  1016,  1019;  Templeton 
V,  Ferguson,  89  Tex.  47,  33  S.  W.  329, 
affirming  32  S.  W.  148;  Clayton  v. 
Hurt,  88  Tex.  595,  598,  32  S.  W.  876; 
Mills  V.  Hern  don,  60  Tex.  353,  360; 
Alexander  v,  Maverick,  18  Tex.  179; 
Crawford  v.  McDonald,  88  Tex.  626, 
630,  33  S.  W.  325,  affirming  33  S.  W. 
325;  Fisk  v.  Norvel,  9  Tex.  13;  Lewis 
V,  Ames,  44  Tex.  319,  334;  Williams 
V.  Ball,  52  Tex.  603;  Bumpus  v,  Fisher, 
21  Tex.  561,  567;  Guilford  v.  Love,  49 
Tex.  715,  716;  Giddings  v,  Steele,  28 
Tex.  732,  750;  Lynch  v.  Baxter,  4  Tex. 
431;  Murchison  v.  White,  54  Tex.  78, 
83;  Martin  v.  Robinson,  67  Tex.  368, 
374,  3  S.  W.  550. 

The  administration  of  estates  is 
valid  in  the  probate  courts  and  inter- 
ference with  their  jurisdiction  by  other 
courts  is  not  favored,  and  exceptions 
to  its  jurisdiction  are  cautiously  al- 
lowed. Schmidtke  v.  Miller,  71  Tex. 
103,  8  S.  W.  638.  See,  also,  Runnels 
V.  Kownslar,  27  Tex.  528,  532. 
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"When  an  administration-  is  prop- 
erly opened  in  the  probate  court  upon 
the  estate  of  a  deceased  person,  then 
the  jurisdiction  of  the  court  attaches 
for  the  purposes  of  that  administra- 
tion, to  the  extent  and  within  the 
scope  and  limits  prescribed  by  the 
constitution  and  laws  of  the  state.  And 
whatever  the  court  might  do  within 
these  limits  is  entitled  to  and  will  be 
accorded  the  general  presumption  that 
the  act  was  regularly  done  in  accord- 
ance with  law."  McNally  v,  Haynes, 
59  Te.\.  583.  584;  Heath  v.  Lyne,  62 
Tex,  686,   691. 

"In  respect  to  such  matters,  the  in- 
quiry is  not  strictly  one  of  jurisdiction 
as  to  the  subject  matter,  but  as  to 
whether  or  not  the  court  has  exceeded 
its  legal  authority  in  dealing  with  a 
subject  matter  over  which  it  has  ju- 
risdiction." McNally  v.  Haynes,  59 
Tex.  583,  584;  Heath  v.  Lyne,  62  Tex. 
686,  691. 

"Owing  to  the  loose  and  irregular 
■unncr  in  which  probate  business  was 
then  (1838)  conducted,  and  the  man- 
ner in  which  the  records  of  the  same 
were  kept,  great  liberality  in  pre- 
sumptions will  be  indulged  in  support 
of  such  proceedings.  Robertson  v. 
Johnson,  57  Tex.  62,  66."  Delk  «. 
Punchard,  64  Tex.  360,  364. 

Where  Record  Shows  Jurisdiction 
Attached— Where  the  record  of  the 
county  court  in  the  administration  of 
an  estate  shows  that  the  steps  neces- 
sary to  clothe  it  with  power  to  act 
in  a  given  case  were  taken,  or  if  the 
record  be  silent  on  this  subject,  its 
jndgmcnt  must  be  held  conclusive  in 
any  other  court  when  collaterally 
called  in  question.  Dickson  v.  Moore, 
»  Tex.  Civ.  App.  514,  30  S.  W.  214,  af- 
firmed in -93  Tex.  728,  no  op. 

"This  question,  in  such  a  proceed- 
ing, must  be  tried  by  the  recitals  in 
the  record  itself  and  the  presumptions 
arising  therefrom."  Mills  v.  Herndon, 
60  Tex.  353,  360;  Murchison  v.  White, 
54  Tex.  78,  82. 


Erroneous  Exercise  of  Jurisdiction. 
— Orders  or  judgments  of  a  county 
court,  made  or  rendered  in  the  progress 
of  a  rightful  administration,  concern- 
ing matters  upon  which  the  court  had 
the  right  to  deliberate  and  decide, 
can  not  be  collaterally  impeached,  ex- 
cept for  want  of  jurisdiction,  because 
however  erroneous  they  may  be,  they 
are  not  void.  Withers  v.  Patterson, 
27  Tex.  491;  Murchison  v.  White,  54 
Tex.  78;  Wallace  v.  Turner  (Civ. 
App.),  89  S.  W.  432,  434;  Guilford  v. 
Love,  49  Tex.  715,  719;  Perry  v.  Blakey, 
5  Tex.  Civ.  App.  331,  336,  23  S.  W. 
804;  Mills  V.  Herndon,  60  Tex.  353; 
Alexander  v.  Maverick,  18  Tex.  179, 
194. 

Want  of  Jurisdiction. — But  orders 
and  judgments  which  a  court  has  not 
the  power,  under  any  circumstances, 
to  make  or  render,  in  the  progress  of 
as  administration  are,  of  course,  null; 
and  being  null,  their  nullity  may  be 
asserted  in  any  collateral  proceeding 
where  they  are  relied  on  in  support 
of  a  claim  of  right.  Withers  v.  Pat- 
terson, 27  Tex.  491. 

Impeaching  Jurisdiction  by  Parol 
Evidence. — Where  it  affirmatively  ap- 
pears in  the  record  of  the  probate 
court  in  the  administration  of  an  es- 
tate that  such  court  properly  had  ju- 
risdiction by  virtue  of  the  existence  of 
community  debts,  parol  evidence  will 
not  be  considered  to  impeach  the  con- 
clusiveness of  its  judgment  in  such 
case.  Dickson  v.  Moore,  9  Tex.  Civ. 
App.  514,  30  S.  W.  214,  affirmed  in  93 
Tex.   728,   no  op. 

District  Court.— See  the  title 
COURTS,  vol.  5,  pp.  369,  372. 

Jurisdiction  of  Chancery  Court  of 
England. — See  Rogers  v.  Kennard,  54 
Tex.  30,  40,  citing  Dobbin  v.  Bryan, 
5  Tex.  276,  and  Crain  v.  Crain,  17  Tex. 
80,   86. 

Courts  of  Foreign  Sute.— The 
courts  of  this  state  will  take  judicial 
notice  that  the  courts  of  another  state 
can    not    administer    real    estate    situ- 
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ated  in  this  state.  Heintz  v.  O'Don- 
nell,  17  Tex.  Civ.  App.  21,  42  S.  W. 
797. 

Showing  and  Determination  as  to 
Jurisdiction.— See  the  title  COURTS, 
vol.  5,  p.  325. 

2.    Transfer  of  Administration  to  New 
County. 

Where  a  new  county  is  created,  in- 
cluding territory  where  the  deceased 
resided,  upon  petition  of  executor  or 
majority  of  heirs,  the  county  court 
should  transfer  administration,  under 
the  act  of  1846.  Wilson  v,  Catchings, 
41   Tex.  587,  591. 

It  is  the  duty  of  the  courts  to  trans- 
fer administrations  to  new  counties, 
under  the  statute,  and  It  Ts  no  evidence 
of  fraud  to  make  the  transfer.  Gid- 
dings   V,   Steele,   28   Tex.   732. 

The  act  directing  that  all  causes, 
criminal  and  civil,  pending  in  Kauf- 
man, be  transferred  to  Rockwall 
county,  in  which  the  defendant  re- 
sides, does  not  authorize  the  transfer 
of  an  administration,  on  application  of 
one  claiming  the  administration  as 
widow,  as  against  the  administrator. 
Wilson  V.  Catchings,  41  Tex.  587. 

It  would  seem  that  such  application 
should  be  heard  and  determined  by 
the  court  where  letters  had  been 
granted.  Wilson  v.  Catchings,  41  Tex. 
587. 

Correcting  Proceedinga— The  rem- 
edy provided  by  Probate  Law  1870, 
transferring  pending  probate  proceed- 
ings from  the  county  to  the  district 
court,  and  providing  (section  304)  that 
proceedings  in  the  county  courts  in 
an  estate  so  transferred  may  be  re- 
vised by  motion  in  the  district  court, 
is  not  exclusive,  and  a  mistake  in  a 
sale  of  a  land  certificate  by  the  exec- 
utor of  an  estate  transferred  by  said 
act  from  the  county  to  the  district 
cquTt  may  be  corrected  by  an  inde- 
pendent suit  in  the  latter  court.  Wood 
V.  Mistretta,  49  S.  W.  236,  20  Tex.  Civ. 
App.  236. 


3.    Removal  to  District  Court 

A  distributee  of  an  estate  moved  to 
remove  the  administration  to  the  dis- 
trict court,  on  the  ground  that  the 
county  judge,  being  a  creditor  of  the 
estate  on  two  small  claims  amounting 
to  $22.64,  was  disqualified.  The  mo- 
tion being  overruled,  it  was  developed 
on  appeal  to  the  district  court  that 
the  county  judge  had  once  been  tem- 
porary administrator  of  the  estate;  that 
as  such  he  had  given  bond  for  less 
than  the  appraised  value  of  the  es- 
tate, and  had  made  no  final  settle- 
ment. Held,  the  fact  that  no  final  set- 
tlement had  been  made  by  the  county 
judge  constituted  such  disqualifying 
interest  as  authorized  the  removal  of 
the  administration  to  the  district 
court.     Burks  v.  Bennett,  55  Tex.  237. 

E.  NECESSITY  FOR  AND  OB- 
JECT OF  ADMINISTRATION. 
1.  In  General. 

"The  object  of  administration  of  es- 
tates is  for  the  discharge  of  the  tes- 
tator's debts,  and  the  distribution  of 
the  remainder  of  his  effects  among 
those  to  whom  he  has  devised  them, 
or  who,  in  presumption  of  law,  it  was 
his  wish  should  enjoy  them."  Runnels 
V.  Kownslar,  27  Tex.  528,  532.  Sec,  to 
the  same  effect,  Houston  v.  Mayes,  66 
Tex.  299,  17  S.  W.  729;  Fisk  v,  Norvcl, 
9  Tex.  13;  Boyle  v.  Forbes,  9  Tex.  35, 
40;  Ryan  v.  Flint,  30  Tex.  382. 

"The  appointment  of  administrator 
is  merely  a  trust  to  pay  the  claims  of 
creditors  and  then  restore  the  re- 
mainder of  the  assets  to  the  heirs." 
Cochran  v,  Thompson,  18  Tex.  652, 
656.  See  ante,  "Status  of  Personal 
Representative   as    Trustee,"   I,    B. 

Administration  Unnecessary  from 
Act  of  Heirs. — "Where,  on  account  of 
the  action  of  the  heirs,  no  object  is  to 
be  accomplished  by  administering, 
then  administration  as  against  them 
has  also  become  unnecessary."  Pat- 
terson V.  Allen,  50  Tex.  23;  Solomon 
V.  Skinner,  82  Tex.  345,  347,  18  S.  W. 
698. 
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"And  even  before  the  lapse  of  four 
years,  administration  may  become  un- 
necessary by   the  action  of  the  heirs. 
The  policy   or  object   of   our  probate 
laws,   in    requiring    administration,     is 
the  protection    of   the   estate    and   the 
rights  and  preferences  of  the  widow, 
children,   creditors,    and    heirs    or    dis- 
tributees, but  not  to  force  administra- 
tion, in   all    cases."     Patterson   v.   Al- 
len, 50    Tex.  23,  25;   Heard  v.   McKin- 
ney,  1  Posey  83,  88. 

EflFcct  of  Lapse  of  Time. — See  post, 
"Time  within  Which  Application  May 
Be  Made,"  II,  B,  3;  "Presumption 
That  Administration  Closed  Vel 
Non,"  II,  G.  3. 

To  enable  Guardian  to  Recover 
Property  of  Decedent. — Administra- 
tion is  unnecessary  to  enable  a  guard- 
ian of  an  heir  to  recover  property  of  de- 
cedent. Mclntyre  v,  Chappell,  4  Tex. 
187. 

A  subsequent  grant  of  administra- 
tion to  a  party  asserting  a  claim  to 
the  property  inconsistent  with  the  in- 
terest of  the  heir,  can  not  affect  the 
question.  Mclntyre  v.  Chappell,  4  Tex. 
187,  192. 

To  Enforce  Bond  for  Title.— It  was 
nnnecessary,  in  1852,  to  have  admin- 
istration on  the  estate  of  a  party  who 
died  in  1838,  merely  to  enforce  a  bond 
^or  title  to  land;  this  might  have  been 
<lone  by  suit  in  the  district  court, 
against  the  heirs,  whether  known  or 
unknown.  Wardrup  v.  Jones,  23  Tex. 
489. 

^  Indebted  E^states. 
*•  In  General. 

"Generally,  there  must  be  an  execu- 
^^r  Or  administrator  representing  an 
estate,  to  enable  a  creditor  of  a  de- 
ceased debtor,  to  bring  suit,  and  sub- 
ject the  property  of  the  estate  to  the 
payment  of  the  debt;"  for  in  Texas  a 
<^reditor  must  ordinarily  proceed 
against  the  administrator,  and  not 
^^ainst  the  heirs  for  the  collection  of 
^^s  debt.  Green  v.  Rugely,  23  Tex. 
-53^;   Montgomery    v.    Nash,    23    Tex. 


157;  Patterson  v.  Allen,  50  Tex.  23, 
25;  Ansley  v.  Baker,  14  Tex.  607; 
Cunningham  v,  Taylor,  20  Tex.  126, 
129;  Carroll  v.  Carroll,  20  Tex.  731, 
746;  McMiller  v.  Butler,  20  Tex.  402; 
Webster  v.  Willis,  56  Tex.  468,  475; 
Low  V.  Felton,  84  Tex.  378,  385,  19 
S.  W.  693;  Tucker  v,  Bryan,  1  App. 
Civ.  Cases,  §  1157;  Byrd  v.  Ellis  (Civ. 
App.),   35   S.   W.   1070. 

Exceptions  to  Rule. — "There  are, 
however,  exceptions  to  this  rule,  as, 
for  instance,  when  administration  can 
not  be  had,  on  account  of  the  lapse 
of  four  years  after  the  death  of  the 
debtor,  or  where  the  action  of  the 
heirs  renders  an  administration  un- 
necessary. Low  V.  Felton,  84  Tex. 
378,  19  S.  W.  693,"  Byrd  v,  Ellis 
(Civ.  App.),  35  S.  W.  1070,  1071.  As 
to  when  creditor  may  sue  heirs,  see 
post,  "Actions  against  Heirs  or  Dis- 
tributees,"  VII,   J,   20. 

The  fact  that  property,  upon  which 
the  creditor  has  a  lien,  is  in  the  pos- 
session of  the  widow,  who  has  re- 
moved to  this  state,  from  that  in 
which  her  husband  died,  since  his 
death,  and  that  there  is  no  adminis- 
tration on  the  estate  of  the  debtor, 
either  here  or  elsewhere,  does  not  pre- 
sent an  exception  to  this  general  rule. 
Green  v.  Rugely,  23  Tex.  539. 

Where  the  defendant  dies  pending 
suit  it  may  be  true  that,  where  the 
plaintiff  in  such  state  of  case  can 
show  that  there  is  no  necessity  for  ad- 
ministration, and  he  brings  before  the 
court  proper  parties  under  a  prayer  for 
relief  which  will  operate  upon  the 
same  cause  of  action  as  that  on  which 
his  original  suit  rests,  and  to  subject 
to  his  judgment  the  same  estate,  fund 
or  property,  such  proceedings  might 
be  maintainable  as  not  contravening 
rules  of  correct  pleading  and  practice. 
Tucker  v.  Bryan,  1  App.  Civ.  Cases,  § 
1157. 

Presumption  as  to  Necessity. — The 
necessity  for  there  being  an  executor 
or  administrator  representing  an  es- 
tate   to   enable    a    creditor   to   bring   a 
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suit  to  subject  the  property  of  the  es- 
tate to  his  debt  must  be  presumed  in 
every  case,  unless  facts  are  shown 
making  an  exception  to  the  general 
rule.  Green  v.  Rugely,  23  Tex.  539; 
Tucker  v.  Bryan,  1  App.  Civ.  Cases,  § 
1157;  Webster  v.  Willis,  56  Tex.  468, 
474.  bee,  also,  Ansley  v.  Baker,  14 
Tex.  607.  See  post,  "Time  within 
Which  Application  May  Be  Made,"  II, 
B,    3. 

A  will  was  probated  in  1854;  execu- 
tors acted  under  it  until  1860,  and  in 
1871  an  administrator  with  the  will 
annexed  joined  in  a  deed  with  the  sur- 
viving widow  of  the  deceased,  in  a 
conveyance  to  one  of  the  heirs  of  land 
belonging  to  the  estate  in  satisfaction 
of  a  debt  due  from  the  testator,  the 
deed  reciting  that  it  was  made  "by 
virtue  of  authority  contained  in  the 
will."  No  order  of  court  was  shown. 
Held  that  though  the  land  was  located 
in  Texas,  no  administration  ever  hav- 
ing been  granted  in  this  state,  it  will 
be  presumed  after  so  great  a  lapse  of 
time  that  no  necessity  for  it  existed. 
Frisby   v.   Withers,    61    Tex.    134. 

Effect  of  Sutute  Casting  Descent— 
The  rule  requiring  that  there  must  be 
an  executor  or  administrator  repre- 
senting an  estate,  in  order  to  enatle 
a  creditor  to  bring  suit  and  subject 
the  property  of  the  estate  to  the  pay- 
ment of  the  debt,  is  not  varied  by  the 
statute  casting  the  descent  of  the  es- 
tate, both  real  and  personal,  immedi- 
ately on  the  heirs  and  distributees, 
subject  to  an  administration.  Green 
V.    Rugely,   23   Tex.   539. 

Community  Estates. — An  adminis- 
tration is  only  necessary  in  order  to 
pay  debts  and  in  a  case  of  a  commu- 
nity estate,  where  one  of  the  spouses 
.survrves,  if  debts  exist,  that  fact  will 
authorize  such  survivor  to  devote  the 
community  property  to  their  payment 
and  collect  the  assets  for  that  pur- 
pose. Western  Union  Tel.  Co.  v,  Kerr, 
4  Tex.  Civ.  App.  280,  23  S.  W.  564. 
See  the  title  HUSBAND  AND  WIFE. 


Decedent  Having  Made  Assignment 
for  Benefit  of  Creditors.— The  death 
of  one  who  has  made  a  deed  of  as- 
signment for  benefit  of  creditors  and 
in  whom  there  was  no  title,  could  not 
have  made  it  necessary  to  proceed 
against  his  estate,  for  he  had,  by  his 
voluntary  lawful  act,  placed  the  prop- 
erty beyond  his  own  reach  and  that 
of  all  claiming  under  him,  whether  as 
representatives  or  heirs,  in  trust  for 
the  payment  of  his  debts,  and  an  ad- 
ministration on  his  estate  would  not 
have  reached  the  title  vested  in  the 
trustee.  Thaxton  v.  Smith,  90  Tex. 
589,  596,  40  S.  W.  14,  reversing  38  S. 
W.  820;  Caton  v,  Mosely,  25  Tex.  374, 
375;  Dwight  v.  Overton,  35  Tex.  390; 
Gurley  v.  Wood,  37  Tex.  20,  21. 

Estate  Accepted  with  or  without 
Benefit  of  Inventory. — Where  an  es- 
tate is  accepted,  without  benefit  of  in- 
ventory, no  administration  would  be 
necessary  since  the  heirs  would  be- 
come liable,  but,  in  ordinary  cases^ 
such  administration  would  not  be  con- 
sidered absolutely  void.  Blair  r. 
Cisneros,   10    Ctx.   34. 

In  1889,  all  the  property  of  a  dece- 
dent vested  immediately  in  his  heirs; 
the  heirs  had  the  privilege  of  accept- 
ing the  estate,  with  or  without  the 
benefit  of  inventory:  if  accepted  with- 
out inventory,  there  was  no  necessity 
for  the  appointment  of  an  adminis- 
trator, for  the  heirs  became  uncondi- 
tionally liable  for  the  payment  of  the 
debts.  Fisk  r.  Norvel,  9  Tex.  13. 

b.   Debts  Which  Necessitate  Adminis^ 
tration. 
Pact     That     Indebtedness    SmalL — 

The  jurisdiction  of  the  probate  court 
to  appoint  an  administrator  of  a 
decedent  is  not  defeated  because 
decedent's  indebtedness  is  small.  Rye 
V.  J.  M.  Guffey  Petroleum  Co.,  42  Tex. 
Civ.  App.  185,  95  S.  W.  622. 

Funds  Expended  after  Death  of 
Decedent  by  His  Mother. — In  an  ac- 
tion by  plaintiffs  to  recover  for  de- 
fendant's   breach    of    contract    in    sub- 
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stituting  for  the  coffin  purchased  a  pine 
box,  which  was  too  small  to  contain 
decedent's  remains,  but  into  which 
they  were  jammed,  it  was  no  defense 
that  a  portion  of  the  funds  used  by 
plaintiffs  to  pay  for  the  coffin  pur- 
chased belonged  to  decedent's  estate, 
which  was  taken  possession  of  after 
his  death  by  his  mother,  and  paid  to 
defendant  without  administration.  J. 
E.  Dunn  &  Co.  v.  Smith  (Civ.  App.), 
74  S.  W.  576. 

Pledge  of  Note. — To  secure  the  pay- 
ment of  a  debt,  L.  delivered  to  W.  a 
note  on  other  parties  for  a  larger 
amount,  payable  to  bearer.  Subse- 
quently W.  sent  the  note  to  L.,  to  be 
placed  in  an  attorne/s  hands  for  col- 
lection for  their  mutual  benefit.  At- 
torneys were  retained  by  L.,  but  the 
note  was  not  delivered  until  after  the 
death  of  L.,  when  it  was  found  by  the 
widow  and  turned  over  by  her  to  the 
attorneys,  who  collected  the  note.  No 
administration  was  had  upon  L/s  es- 
tate. Held  that,  the  relation  between 
I*  and  W.  being  that  of  pledgor  and 
pledgee,  the  latter  should  have  caused 
the  administration  of  L.'s  estate,  and 
should  have  authenticated  his  claim  and 
presented  it  for  allowance,  in  default 
of  which  he  could  not  maintain  action 
against  the  attorneys  for  the  pro- 
ceeds of  the  note.  Gurley  v.  Ward, 
-^  Tex.  20,  following  Robertson  v, 
Paul,  16  Tex.  472,  and  distinguishing 
^ketts  V,  Townsend,  3  Tex.  119. 
S«e  post.  "Claims  Which  Must  Be 
Presented,"  VII,  E,  1,  b,   (2). 

pcbts  Barred  by  Limitations. — 
^Vhcre  the  claim  of  a  creditor  of  a 
deceased  person  is  barred  by  limita- 
tions, he  has  no  standing  in  a  pro- 
ceeding to  enforce  administration  of 
^^e  estate.  Mott  v.  Riddell,  2  Posey 
Unrep.  Gas.  107;  Chandler  v.  Hudson, 
^1  Tex.  32,  37. 

Costs  of  Void  Adnvnistration. — 
Costs  of  a  void  administration  con- 
stitute no  basis  for  a  grant  of  admin- 
'"trat^on.  Duncan  v.  Veal,  49  Tex. 
60?. 


Expense  of  Procuring  Land  Certifi- 
cate to  Which  Heir  Entitled— A  debt 
incurred  for  the  expenses  of  procuring 
a  land  certificate  to  which  heirs  are 
entitled  by  law  on  death  of  their  in- 
testate is  not  a  debt  against  the  es- 
tate, nor  ground  for  granting  admin- 
istration on  the  estate.  Summerlin  v. 
Rabb,  11  Tex.  Civ.  App.  53,  31  S.  W. 
711,  citing  Stone  Land,  etc.,  Co.  v. 
Boon,  73  Tex.  548,  554,  11  S.  W.  544; 
Allen  V.  Peters,  77  Tex.  59,  13  S.  W. 
767;  Paul  v.  Willis,  69  Tex.  261,  7  S. 
W.  357;  Harwood  v.  Wylie,  70  Tex. 
538,  541,  7  S.  W.  789;  Duncan  v.  Veal, 
49  Tex.  603;  Wardrup  v,  Jones,  23 
Tex.  489;  Withers  v.  Patterson,  27 
Tex.  491,  492;  Chinn  v.  Taylor,  64  Tex. 
385,  389,  and  distinguishing  Martin  v, 
Robinson,  67  Tex.  368,  3  S.  W.  550. 

Debts  Adjustable  in  Partition. — 
Where  the  entire  estate  of  a  decedent, 
indebted  only  to  his  surviving  wife, 
was  in  community,  of  which  half,  after 
paying  the  wife's  claim,  which  was  a 
charge  on  the  community,  belonged  to 
her,  and  the  other  half  to  the  only 
child  of  the  parties,  there  was  no  ne- 
cessity for  the  appointment  of  a 
permanent  administratrix,  the  matter 
being  adjustable  in  partition  between 
the  wife  and  child.  Goldstein  v. 
Susholtz,  46  Tex.  Civ.  App.  582,  105 
S.  W.  219;  Moore  v.  Moore  (Civ. 
App.),  31  S.  W.  532,  affirmed  in  89 
Tex.  29. 

Debt  a  Charge  upon  Estate  in  Hand 
of  Guardian. — Where  a  debt  was  a 
charge  upon  the  estate  in  the  hands 
of  the  guardian  of  the  sole  heir,  it 
was  held  that  the  guardian  might  pay 
it  by  a  sale  under  the  order  of  the 
probate  court,  without  administration. 
Berry  v.  Young,  15  Tex.  369. 

Satisfaction  of  Debts  by  Guardian. 
— Where  a  ward  is  the  only  heir  of  a 
decedent,  it  seems  that  an  administra- 
tion on  the  estate  would  be  unneces- 
sary and  that  the  debts  could  be 
satisfied  in  the  guardianship  proceed- 
ing. Broom  v.  Pearson,  98  Tex.  469, 
474,    85    S.    W.    790,    86    S.    W.    733,    af- 


Digitized  by 


Google 


398 


Executors  and  Administrators 


firming  in  part  and  reversing  in  part 
81  S.  W.  753,  and  citing  Berry  v. 
Young,  15  Tex.  369. 

Though  debts  against  a  decedent,  in 
the  absence  of  administration  on  his 
estate,  might  have  been  satisfied  in 
guardianship  proceedings  out  of  the 
inheritance,  the  sale  by  guardian  of 
the  interest  of  one  of  the  heirs  in 
property  held  in  common  with  other 
heirs  can  not  aflfect  the  title  of  such 
other  heirs  on  the  ground  that  there 
were  debts  chargeable  against  the 
whole  property.  Broom  v.  Pearson, 
98  Tex.  469,  85  S.  W.  790,  86  S.  W. 
733,  affirming  in  part  and  reversing  in 
part  81  S.  W.  753.  See  the  title 
GUARDIAN    AND    WARD. 

Mortgage  or  Deed  of  Trust. — See 
post,  "Mortgages  and  Other  Secured 
Claims,"   VII,   E,  1,  b,   (2),   (e). 

c.    Estates   Free   from   Indebtedness. 

See  post,  "Existence  of  Debts,"  II, 
B,   2,   a,    (3). 

(1)    In  General. 

Grant  of  administration  is  not  re- 
stricted to  a  case  in  which  debts  are 
due  from  decedent.  Ferguson  v. 
Templeton   (Civ.  App.),  32   S.   W.  148. 

No  law  or  decision  by  the  supreme 
court  restricts  the  grant  of  administra- 
tion to  cases  in  which  there  are  debts 
due  from  the  decedent.  "There  are 
doubtless  dicta  which  tend  to  support 
this  assumption,  but  these  dicta  will 
be  found  in  cases  where  the  application 
for  letters  of  administration  was  made 
so  long  a  time  after  the  death  of  the 
decedent  that  it  was  conclusively  pre- 
sumed that  his  estate  had  vested  ab- 
solutely in  his  heirs,  and  was  not, 
therefore,  subject  to  administration 
for  any  purpose."  Ferguson  v. 
Templeton  (Civ.  App.),  32  S.  W.  148, 
150,  affirmed  in  89  Tex.  47.  See  as 
containing  such  dicta  Western  Union 
Tel.  Co.  V.  Kerr,  4  Tex.  Civ.  App. 
280,  23  S.  W.  564;  Angier  v.  Jones,  28 
Tex.  Civ.  App.  402,  67  S.  W.  449,  af- 
firmed   in    95    Tex.    673,    no    op.      See 


post,  "Time  within  Which  Application 
May  Be  Made,'*  II,  B,  3. 

Where  there  are  no  debts  and  no 
necessity  for  administration,  property 
having  vested  in  heirs,  by  acceptance, 
appointment  of  administrator  is  null. 
Blair  v,  Cisneros,  10  Tex.  34,  47.  See, 
also,  Martin  v.  Robinson,  67  Tex.  368, 
376,  3  S.  W.  550;  Kleinecke  v.  Wood- 
ward 42  Tex.  311,  313. 

Probate  act  of  1848  does  not  make 
authority  of  probate  court  to  admin- 
ister an  estate  dependent  upon  the  ex- 
istence of  debts.  Kleinecke  v.  Wood- 
ward, 42  Tex.  311,   313. 

(9)    Necessity  for  Recovering  Claim  in 
Favor  of  Decedent 

There  is  no  necessity  to  obtain  ad- 
ministration upon  a  decedent's  estate 
to  enforce  his  claim  for  pay  due  him 
from  the  government.  The  claim  can 
be  enforced  by  his  heirs.  Templeton 
V,  Falls  Land,  etc.,  Co.,  77  Tex.  55,  57, 
13  S.  W.  964;  Fisk  v.  Norvel,  9  Tex. 
13,  17;  Blair  v.  Cisneros,  10  Tex.  34. 
See  post,  "Heirs,  Distributees,  XrCg- 
atees  and  Devisees,"  V,  S,  5,  a,  (1),  (b). 

Where  the  heirs  had  agreed  to  ac- 
cept the  estate  of  a  decedent,  who 
left  no  debts,  and  a  person  was  ap- 
pointed by  them  to  collect  and  pay 
over,  an  administration  will  not  after- 
wards be  granted.  Francis  v.  Hall, 
13  Tex.  189. 

An  application  for  administration  of 
a  decedent's  estate  by  one  not  inter- 
ested therein,  which  merely  shows  that 
there  are  debts  due  the  estate,  and  does 
not  show  any  creditors  or  heirs  under 
disability,  should  be  denied,  since  in 
such  case  the  heirs  may  sue  and  make 
distribution.  Angier  v.  Jones,  67  S. 
W.  449,  28  Tex.   Civ.   App.   402. 

(3)     Condition   Precedent   to   Sale. 

Where  an  estate  has  vested  m  the 
heirs  subject  only  to  such  disposition 
of  it  as  may  be  necessary  to  be  made 
by  the  administrator  under  the  orders 
of  the  court  to  pay  debts,  make  parti- 
tion and  the  like,  if  there  is  no  admin- 
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istrator  there   can   be   no   sale   of   the 
property  until   one  is  appointed.  Rose 
r.  Newman,   26  Tex.   131. 
(4)  For  Partition,  Recovery  of  Lega- 
cies, Devises  or  Distributive  Shares. 

There  are  cases  in  which  a  legatee 
or  heir  may  maintain  an  action  for 
the  protection  and  maintenance  of  his 
rights,  respecting  personal  property, 
bequeathed  to  him  or  to  which  he 
may  be  entitled  by  inheritance,  al- 
though there  has  been  no  administra- 
tion. Mclntyre  v.  Chappell,  4  Tex. 
187,  192;  Moore  v.  Moore,  2  Tex.  400. 

In  the  case  of  Moore  v.  Moore,  2 
Tex.  400,  the  plaintiff  there  claimed  as 
legatee  of  one  G.  The  property  which 
was  claimed  by  him  as  a  bequest  from 
G.  had  been  mortgaged  by  the  latter 
to  the  defendant  to  secure  the  pay- 
ment of  a  sum  of  money;  and  these 
facts  appeared  upon  the  petition,  to 
which  there  was  a  demurrer.  Here, 
then,  it  is  clear  that  an  administration 
was  necessary,  and  that  no  action 
could  be  maintained  to  recover  the 
property  mortgaged  until  there  should 
have  been  satisfaction  of  the  debt  and 
an  extinguishment  of  the  mortgage. 
Mclntyre  v,  Chappell,  4  Tex.  187,  192. 

Partition.— Under  art.  5491,  Pas. 
I^g.,  where  there  are  no  creditors, 
heirs  may  partition  estate  without  ad- 
ministration. Patterson  v.  Allen,  50 
Tex.  23,  26.  See  the  title  PARTI- 
TION. 

A  suit  for  the  partition  of  land  be- 
tween heirs  is  maintainable  where  the 
estate  was  not  indebted,  all  the  heirs 
were  of  age,  and  there  was  no  admin- 
istration upon  the  estate,  and  none 
necessary.  Jordan  v.  Jordan,  2  Will- 
son,  Civ.  Cas.  Ct.  App.  §  830. 

(S)  Husband's  and  Wife's  Estates. 

There  is  as  much  necessity  to  set- 
tle, by  administration,  the  estate,  both 
common  and  separate,  of  a  deceased 
^^e,  as  that  of  a  deceased  husband. 
Wood  V.  Wheeler,  7  Tex.  13. 

Where  the  succession  is  composed 
of  the  separate    property   of   the   de- 


ceased, a  statutory  provision  would 
be  required,  to  designate  and  exempt 
from  execution,  or  administration  a 
portion  of  the  estate,  for  the  sole  use 
of  the  survivor.  Wood  v.  Wheeler,  7 
Tex.  13. 

A  husband  and  wife  dying  about  the 
same  time,  and  there  being  no  evi- 
dence as  to  which  died  first,  and  ad- 
ministration having  been  taken  out  on 
the  estate  of  the  husband,  and  land 
sold  by  the  administrator  to  pay  debts, 
and  it  not  appearing  that  the  debts 
were  not  community  debts,  it  was  held 
that  the  wife's  interest  passed  by  the 
sale,  and  that  there  was  no  need  of 
two  administrations.  Soyc  v,  McCal- 
lister,   18  Tex.   80. 

"There  was  no  necessity  of  two  ad- 
ministrations upon  the  same  property, 
to  pay  debts,  for  which  it  must  have 
been  equally  liable  in  the  hands  of  the 
administrator  or  either  or  both  of  the 
decedents.  Jones  v,  Jones,  15  Tex. 
143;  Berry  v.  Young,  15  Tex.  369." 
Soye  V.  McCallister,  18  Tex.  80,  99. 
See  the  title  HUSBAND  AND  WIFE. 

(6)  Community  Property. 

See  the  title  HUSBAND  AND 
WIFE. 

(7)  Infant's  Estate. 
Administration   by   guardian   is   valid 

as  to  innocent  parties,  though  matters 
had  all  been  adjusted  by  decree  in  an- 
other county.  Edwards  v.  Halbert,  64 
Tex.   667,  669. 

Where  there  was  an  appeal  pending 
from  a  decision  of  the  county  court 
on  the  final  settlement  of  the  account 
of  the  guardian  of  a  deceased  minor, 
and  the  decree  appealed  from  fully  ad- 
justed all  the  rights  and  interests  in 
a  deceased  minor's  estate,  a  court  of 
another  county  had  no  jurisdiction  to 
appoint  the  guardian  as  administrator 
of  the  estate.  Edwards  v,  Halbert,  64 
Tex.  667. 

(8)  Estates  of  Deceased  Soldiers. 

A  grant  of  administration  in  1850 
upon  the  estate  of  a  Texas  volunteer, 
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killed  in  1836,  held  to  be  without  au- 
thority; there  being  no  clear  proof 
that  any  debts  existed  against  the  es- 
tate. Duncan  v.  Veal,  49  Tex.  603. 
See  post,  "Estates  of  Deceased  Sol- 
diers," II,  A,  2,  b,  (3),  (a),  bb. 
(9)    Estates  Liable  to  Be  E^scheated. 

Act  March  20,  1848  (Old  &  W.  Dig. 
p.  160),  providing  for  vesting  in  the 
state  escheated  property,  though  in- 
tended to  furnish  a  remedy  for  es- 
cheating both  real  and  personal  prop- 
erty to  which  the  state  is  entitled  with- 
out a  previous  administration,  does  not 
prohibit  administration  in  the  county 
court  of  the  estates  of  persons  dying 
intestate  without  heirs.  Hall  v.  Clai- 
borne, 27  Tex.  217. 

By  its  terms,  this  law  is  only  appli- 
cable when  no  letters  of  administra- 
tion have  been  granted;  the  jurisdic- 
tion of  the  county  court  is 
unquestionable,  unless  the  jurisdic- 
tion has  been  ousted  by  the  institution 
of  proceedings  in  the  district  court 
for  the  purpose  of  escheating  the  prop- 
erty of  the  estate;  but  if  such  proceed- 
ings are  instituted  and  dismissed,  the 
jurisdiction  of  the  county  court  again 
attaches.  Hall  v,  Claiborne,  27  Tex. 
217. 

3.    Withdrawal     or    Withholding     Es- 
tate from  Administration. 

See  post,  "Estates  of  Deceased  Sol- 
dier," II,  A,  2,  b,  (3),  (a),  bb. 
a.    Withdrawal  by  Heirs,  Distributees, 

Devisees  and  Legatees. 
(1)    Mode. 

The  mode  of  proceeding  by  an  heir, 
devisee,  or  legatee,  when  it  is  de- 
'sired  to  withdraw  an  estate  from  ad- 
ministration, and  by  the  administrator 
and  the  court,  is  prescribed  in  chapter 
14,  Rev.  Stat.  Houston  v,  Mayes,  77 
Tex.   265,   266,   13   S.   W.    1036. 

Administrator's  Exhibit  Settlement 
and  Discharge. — Upon  the  withdraw- 
ing of  an  estate  from  administration 
under  chapter  14,  Rev.  Stat.,  the  ad- 
ministrator is  required  to  file  in  the 
county  court  an  exhibit  under  oath  of 


the  conditions  of  such  estate.  Such 
exhibit  must  show  the  exact  condition 
of  the  estate.  Houston  v.  Mayes,  77 
Tex.  265,  266,   13  S.  W.   1036. 

"It  is  intended  that  *  *  *  all 
claims  and  demands  in  favor  of  or 
against  the  administrator  growing  out 
of  his  management  of  the  estate  shall 
be  there  ascertained  by  exceptions  to 
the  exhibit,  by  evidence,  and  by  a  re- 
statement of  the  exhibit  if  it  becomes 
necessary.  All  such  matters  must  be 
litigated  in  the  court  in  which  the  ad- 
ministration is  pending  upon  the  hear- 
ing of  the  administrator's  final  ex- 
hibit. Unless  the  administration  is  be- 
ing conducted  in  the  district  court  in 
a  proper  case,  such  questions  can  not 
be  tried  there  except  upon  appeal. 
Franks  v.  Chapman,  61  Tex.  576." 
Houston  V.  Mayes,  77  Tex.  265,  266,  13 
S.  W.  1036. 

The  claims  of  the  administrator 
must  be  filed  in  the  county  court  and 
there  entered  on  the  claim  docket  as 
prescribed  by  art.  2193,  Rev.  Stat. 
Richardson  v,  Kennedy,  74  Tex.  507, 
509,  12  S.  W.  219;  Houston  v.  Mayes, 
77  Tex.  265,  266,  13  S.  W.  1036. 

County  court  must  fix  amount  for 
which  administrator  is  liable  before 
he  can  be  sued  by  one  who  has  had 
estate  withdrawn  from  administration, 
for  assets  not  included  in  final  ex- 
hibit. Houston  V,  Mayes,  77  Tex.  265, 
267,   13   S.   W.  1036. 

The  provision  that  administrator 
may  be  cited  to  show  condition  of  an 
estate  after  inventory  appraisement, 
and  list  of  claims  have  been  returned, 
is  for  the  benefit  of  creditors.  Thomas 
V.  Bonnie,  66  Tex.  635,  637,  2  S.  W. 
724. 

When  Objections  Filed  to  Adminis- 
trators' Account.— Rev.  St.  c.  14.  tit. 
37,  provides  that  where  the  only  heii 
of  a  decedent  shall  apply  to  withdraw 
the  estate  from  administration,  and 
shall  file  a  bond,  the  administrator 
shall  deliver  the  estate  to  such  heir, 
and  shall  file  his  account.  Held,  that 
where  on  such  application   the  admin- 
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istrator  files  his  account,  and  the  heir 
files  objections  thereto,  action  by  the 
court  on  the  account  is  not  a  prereq- 
uisite to  the  withdrawal  of  the  estate 
from  administration,  but  the  court 
should  arder  an  immediate  delivery  to 
the  heir.  Harris  v  McClure  (Civ. 
App.),  25  S.  W.  1095. 

Discharge  Not  Asked. — When  an  es- 
tate is  withdrawn  from  the  court  it  is 
immaterial  that  the  discharge  of  the 
administrator  was  not  asked  in  the 
pleadings,  since  it  is  the  duty  of  the 
court  to  make  the  order  of  discharge 
without  any  prayer  therefor.  Hous- 
ton V.  Mayes'  Estate,  66  Tex.  297,  17 
S.  W.  729. 

Operation  of  Order  of  Withdrawal. 
—'The  entry  of  the  order  for  the  de- 
livery of  the  estate  to  the  heir  does 
not  put  an  end  to  the  jurisdiction  of 
the  court  over  the  administrator  for 
the  settlement  of  his  accounts,  but 
such  jurisdiction  continues  so  as  to 
enable  the  court  to  fix  the  balance  pro 
or  con.  Houston  v.  Mayes,  77  Tex. 
W5,  13  S.  W.  1036.  The  discharge  of 
the  administrator  -provided  for  in  art. 
1972  is  not  a  condition  precedent  to 
the  withdrawal  of  the  estate,  but  fol- 
lows, as  a  consequence,  the  entering  of 
the  order  therefor  and  the  settlement 
of  the  accounts  of  the  administrator." 
Harris  v,  McClure  (Civ.  App.),  25  S. 
W.  1095,  1096. 

Appeal  from  Order  Withdrawing 
Estate  from  Administration. — Admin- 
istrator's appeal  from  judgment  with- 
drawing the  estate  from  administra- 
tion vacates  the  order,  and  a  new  ex- 
hibit must  be  filed.  Houston  v.  Mayes, 
77  Tex.  265,  267,   13   S.  W.   1036. 

Appellee  applied  to  the  county 
court,  under  Rev.  St.  c.  14,  for  an 
order  withdrawing  an  estate  from  ad- 
ministration, which  was  granted.  The 
administrator  appealed  to  the  district 
court,  where,  on  a  trial  de  novo,  a 
similar  order  was  entered,  and  the 
judgment  was  affirmed  by  the  supreme 
court.  Held  that,  since  Rev.  St.  art. 
7  Tex— 26 


2207,  provides  that  an  appeal  to  the 
district  court  from  an  order  of  the 
county  court  withdrawing  an  estate 
from  administration  must  be  tried  de 
novo,  the  administrator  continued  to 
be  such  after  his  appeal,  and  since,  at 
the  time  the  appeal  was  determined, 
the  exhibit  filed  before  commence- 
ment of  the  proceeding  no  longer  rep- 
resented the  true  condition  of  the  es- 
tate, appellee  could  not  maintain  an 
action  in  the  district  court  to  compel 
the  administrator  to  turn  over  the  es- 
tate without  first  requiring  him  to  file 
another  exhibit  in  the  county  court. 
Houston  V.  Mayes,  77  Tex.  265,  13  S. 
W.   1036. 

Appeal  of  administrator  from  order 
withdrawing  estate  from  administra- 
tion should  be  dismissed,  where  he  has 
not  filed  and  docketed  his  claims  be- 
low. Houston  V.  Mayes,  77  Tex.  265, 
267,  13  S.  W.  1036.  See  Richardson  v. 
Kennedy,  74  Tex.  507,  12  S.  W.  219. 

Mere  order  for  partition  under  pro- 
bate law  of  1876  does  not  withdraw 
the  property  designated  therein  from 
the  jurisdiction  of  the  probate  court. 
Lee  V.  Henderson,  75  Tex.  190,  192,  12 
S.   W.   981. 

Property  partitioned  under  the  act 
of  August  9,  1876,  authorizing  partial 
partition,  is  placed  beyond  the  juris- 
diction of  the  probate  court  and  not 
subject  to  further  administration. 
Henderson  v.  Lindley,  75  Tex.  185, 
188,  12  S.  W.  979;  Lee  v.  Henderson, 
75  Tex.  190,  12  S.  W.  981. 

(2)  Bond  Required  of  Party  With- 
drawing. 

"One  of  the  conditions  of  the  bond 
required  to  be  given  by  the  party  with- 
drawing the  estate  from  administra- 
tion is  that  he  'will  pay  to  the  execu- 
tor or  administrator  any  balance  that 
may  be  found  to  be  due  him  t)y  the 
judgment  of  the  court  on  his  exhibit.* " 
Houston  V,  Mayes,  77  Tex.  265,  266, 
13   S.   W.   1036. 

Operation  and  Effect  of  Bond. — It 
would    seem    that   an    heir   having    re- 
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ceived  an  estate  from  administration 
can  not,  in  an  Action  upon  his  bond, 
deny  that  he  was  an  heir,  and  entitled 
to  part  of  the  estate.  Thomas  v.  Bon- 
nie Bros.,  66  Tex.  636,  2  S.  W.  724. 

An  heir  who  has  executed  the  pre- 
scribed bond  in  proceedings  to  with- 
draw an  estate  from  administration  and 
received  the  estate,  can  not  assert  that 
his  bond  is  invalid  because  the  inven- 
tory, appraisement,  and  list  of  claims 
had  not  been  returned.  Thomas  v. 
Bonnie  Bros.,  66  Tex.  635,  2  S.  W.  724. 

Liability  of  Obligees  on  Withdrawal 
Bond. — Obligees  in  bond  for  with- 
drawal of  an  estate  from  administra- 
tion, under  arts.  1969,  1970,  Rev.  Stat., 
are  liable  thereon  for  all  unpaid  debts 
against  the  estate,  and  not  in  propor- 
tion to  the  interest  of  their  principal 
in  the  estate.  Thomas  v.  Bonnie,  66 
Tex.   635,   638,   2   S.   W.  724. 

Where  parties  become  sureties  on 
the  bond  of  an  heir,  given  for  the  pur- 
pose of  withdrawing  an  estate  from 
administration,  under  Rev.  St.  arts. 
1964-1972,  they  are  liable  for  all  the 
unpaid  debts  of  the  estate,  and  their 
liability  is  not  limited  by  the  assets  of 
the  estate,  or  to  the  share  of  the  es- 
tate to  which  the  heir  whose  sureties 
they  are  is  personally  entitled  on  the 
distribution.  Thomas  v,  Bonnie,  66 
Tex.  635,  2  S.  W.  724. 

(8)      Persons     to     Whom     Delivery 
Made. 

Rev.  St.  art.  1966  relating  to  the 
withdrawal  of  estates  from  adminis- 
tration provides  that  when  the  bond 
provided  for  in  the  preceding  article 
has  been  given  and  approved,  it  shall 
be  filed  and  recorded  on  the  minutes 
of  the  court,  and  the  court  shall  there- 
upon enter  an  order  upon  the  minutes 
directing  and  requiring  the  executor 
or  administrator  to  deliver  forthwith 
to  such  person  or  persons,  the  portion 
or  portions  of  such  estate  to  which 
he  or  they  are  entitled.  Held,  that 
it  was  not  clear  from  such  article 
whether  the  delivery  was  to  be  made 


only  to  such  persons  as  apply  for  a 
withdrawal  of  an  estate  from  admin- 
istration, or  to  each  of  the  distributees 
of  the  portion  to  which  he  is  entitled. 
Houston  V.  Estate  of  Mayes,  66  Tex. 
297,   17  S.   W.  729. 

Where,  on  an  application  for  a  with- 
drawal of  an  estate  from  administra- 
tion, an  order  for  the  administrator's 
discharge  is  made,  and  for  the  deliv- 
ery of  the  estate  to  a  person  giving  a 
proper  bond,  with  the  concurrence  of 
the  heirs,  the  administrator  has  no 
cause  for  complaint.  Houston  v. 
Mayes'  Estate,  66  Tex.  297,  17  S.  W. 
729. 

If  any  of  the  heirs  objected  to  the 
disposition  made  of  the  property,  they 
themselves  should  have  made  their  ob- 
jection at  the  time,  and  in  the  manner 
provided  by  statute.  Houston  v, 
Mayes,  66  Tex.  297,   17  S.  W.   729. 

(4)  Partition. 

The  statute  (Rev.  St.  arts.  1964  et 
seq.)  relating  to  the  withdrawal  of  es- 
tates from  administration,  does  not- 
seem  to  contemplate  that  a  partion  of 
the  estate  shall  be  made  before  its 
withdrawal,  unless  demanded  in  writ- 
ing by  some  one  entitled  to  a  portion 
of  it.  Houston  v.  Estate  of  Mayes,  66 
Tex.  297,  17   S.   W.  729. 

Heirs  in  a  proceeding  under  Rev. 
St.  arts.  1964,  et  seq.,  to  withdraw  an 
estate  from  administration  did  not 
waive  the  right  to  have  partition  by 
failing  to  object  to  the  delivery  to  one 
of  their  number,  and  could  still  de- 
mand it.  Houston  V,  Estate  of  Mayes, 
66  Tex.  297.  17  S.  W.  729. 

(5)  Remedi^  of  Creditors. 

After  an  estate  is  withdrawn  from 
administration,  as  provided  in  Re- 
vised Statutes,  1964,  etc.,  a  creditor  re- 
maining unpaid,  may  sue  upon  the 
bond  and  have  judgment  against  its 
makers  for  the  amount  of  his  debt 
with  execution  to  enforce  payment;  or 
he  may  sue  any  or  all  of  the  distribu- 
tees who  have  taken  any  of  the  es- 
tate,   but    in    such    case    the    recovery- 
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against  any  distributee  will  be  pro- 
portioned according  to  the  estate  he 
may  have  received  in  distribution. 
Thomas  v,  Bonnie  Bros.,  66  Tex.  636, 
2  S.  W.  724;  Headley  v.  Good,  24  Tex. 
232,  234. 

Court  in  Which  Claim  Must  Be  Liti- 
gated—Upon  withdrawal  of  estate 
from  administration  all  claims  in  favor 
of  or  against  administrator,  as  such, 
must  be  litigated  in  the  court  in 
which  administration  is  pending. 
Hoaston  v.  Mayes,  77  Tex.  265,  267,  13 
S.  W.  1036;  Harris  v.  McClure  (Civ. 
App.).  25  S.  W.   1095,   1096. 

Petition  in  Action  on  Bond. — If  a 
petition,  in  an  action  against  the 
obligees  of  a  bond  for  the  withdrawal 
of  an  estate  from  administration, 
which  does  not  disclose  what  interest 
the  principal  in  the  bond  had  in  the 
estate,  is  defective,  the  defect  can  be 
cured  by  the  answer.  In  an  action 
against  a  distributee,  the  plaintiff  must 
show  what  proportion  of  the  estate  he 
received.  Thomas  v.  Bonnie  Bros.,  66 
Tex.  635,  2  S.  W.  724. 

In  a  suit  on  a  bond  for  the  with- 
drawal of  an  estate  from  administra- 
tion the  petition  showed  that  the  ac- 
count probated  was  for  goods  sold  to 
iht  intestate  in  September,  1884,  and 
such  account  would  bear  interest  from 
January  1st,  1885,  in  the  absence  of  a 
contract  to  the  contrary.  (Rev.  St. 
art.  2977.)  Furthermore,  the  petition 
showed  that  the  claim  was  duly  ap- 
proved by  the  county  court  on  Febru- 
ary 19th,  1885,  after  it  had  been  al- 
lowed by  the  administrator,  and  the 
trial  court  only  allowed  interest  from 
that  date.  Held,  that  the  petition  was 
sufficient  as  supporting  a  basis  for  the 
allowance  of  such  interest.  Thomas 
V.  Bonnie  Bros.,  66  Tex.  635,  2  S.  W. 
724. 

Borden  of  Proof.— In  an  action 
against  a  distributee  of  an  estate  plain- 
tiff must  show  what  proportion  of  the 
estate  he  received.  Thomas  v.  Bon- 
nie Bros.,  66  Tex.  635,  2  S.  W.  724. 


b.  Death  of  Widows  as  Divesting  Ad- 

ministration of  Community   Prop- 
erty, 

The  husband  died  leaving  a  widow. 
Administration  was  had  in  lifetime  of 
the  widow.  Held,  that  her  subsequent 
death  did  not  divest  the  administra- 
tion of  the  husband  of  jurisdiction 
over  the  community  property.  Law- 
son  V.  Kelley,  82  Tex.  457,  17  S.  W. 
717,  distinguishing  the  case  of  Rudd 
V.  Johnson,  60  Tex.  91,  in  which  the 
wife,  owning  a  community  interest  in 
the  land,  died  some  time  prior  to  the 
death  of  her  husband,  and  there  was 
no  administration  until  his  death  and 
none  on  her  estate.  In  this  case,  the 
land  was  already  in  the  course  of  ad- 
ministration as  the  community  estate 
of  the  husband  and  when  the  wife 
died;  it  had  been  inventoried  as  com- 
munity property  of  the  estate  of  the 
deceased  and  his  surviving  wife  and 
was  subject  to  administration  as  such; 
and  the  death  of  the  widow  would  not 
have  the  effect  to  withdraw  it  from 
the   administration. 

c.  Independent  Executorship. 

See  post,  "Executorship  Free  from 
Contract  of  Court,"  I,  F. 

F.    EXECUTORSHIP  FREE  FROM 

CONTROL  OF  COURT. 
1.    In  General. 

Article  1942,  Rev.  Stat.,  permits  a 
testator  to  withdraw  his  estate  from 
the  control  of  the  probate  court. 
Smithwick  v,  Kelly,  79  Tex.  564,  572, 
15  S.  W.  486;  Holmes  v,  Johns,  56 
Tex.  41;  Roy  v.  Whitaker  (Civ.  APi>.), 
50  S.  W.  491,  493,  affirmed  in  93  Tex. 
649,  no  op. 

An  executor  acting  under  such  a 
will  as  is  referred  to  in  art.  1995,  Rev. 
Stat.,  though  not  so  designated  by  the 
statute  is,  in  legal  phraseology,  termed 
an  "independent  executor."  Dwyer  v. 
Kalteyer,  68  Tex.  554,  5  S.  W.  75; 
Roberts  v,  Connellee,  71  Tex.  11,  14, 
8  S.  W.  626;  Ellis  v.  Mabry,  25  Tex. 
Civ.  App.   164,  60   S.  W.  571,  572.  See, 
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also,  Holmes  v.  Johns,  56  Tex.  41; 
Bennett  v,  Kiber,  76  Tex.  385,  13  S.  W. 
:220. 

The  only  difference  between  an  in- 
dependent executor  and  an  executor 
under  direction  of  a  court  "is  that  the 
one  can  act  independently  within  ths 
scope  of  the  powers  granted  to  him 
by  the  statute  or  will,  while  the  other 
must  act  under  the  orders  and  with 
the  approval  of  a  court.  Both  must  be 
governed  by  the  warrant  of  authority 
given  by  will  or  statute,  and  the  same 
rules  of  construction  of  the  will, 
granting  the  authority,  are  applicable 
in  both  cases.  The  rule  in  all  cases 
is  to  ascertain  and  follow  the  inten- 
tion of  the  testator.  Howze  v.  Howze, 
19  Tex.  553,  554;  Paschal  v.  Acklin,  27 
Tex.  173,  193;  Orr  v.  O'Brien,  55  Tex. 
149,  158;  Blanton  v,  Mayes,  58  Tex. 
422."  Altgelt  V.  Sullivan  &  Co.  (Civ. 
App.),  79  S.  W.  333,  337.  See  ante, 
"Definitions,"  I,  A.  See  the  title 
WILLS. 

An  Administration. — "The  manage- 
ment and  settlement  of  an  estate  by  an 
independent  executor  is  an  administra- 
tion." Taylor  v.  Williams,  101  Tex. 
388,  108  S.  W.  815,  reversing  105  S. 
W.  837;  Roy  v.  Whitaker,  92  Tex. 
346,  48  S.  W.  892,  49  S.  W.  367. 

A  Trust. — "An  executorship  free 
from  the  control  of  the  county  court 
is  a  special  personal  trust."  Howard 
V,  Johnson,  69.  Tex.  655,  659,  7  S.  W. 
522: 

Status  of  Trustee. — Independent; 
executor  is  a  trustee  for  those  entitled 
to  take  under  the  will.  Stephenson  v. 
McFaddin,   42   Tex.   322,   330. 

2.   Requisites  of  Will. 

"Unless  the  will  in  express  terms  or 
by  necessary  construction  indicates 
the  desire  of  the  testator  that  his  es- 
tate shall  be  administered  independent 
of  the  county  court,  the  jurisdiction  of 
that  court  attaches,  and  the  estate 
must  be  administered  under  its  con- 
trol and  orders.  Lewis  v.  Nichols,  38 
Tex.   54;    Smith  wick  v.   Kelly,   79   Tex. 


564,  15  S.  W.  486."  Gray  v,  Russell,  41 
Tex.  Civ.  App.  526,  91  S.  W.  235. 

In  a  will  the  words  "I  wish  my  es- 
tate to  be  kept  out  of  the  probate 
court"  substantially  complies  with  the 
probate  act  of  1848,  art.  110,  PaschaUs 
Dig.,  1371,  in  providing  that  no  other 
action  shall  be  had  in  the  probate 
court  than  the  probate  and  registra- 
tion of  the  will.  Pierce  v.  Wallace, 
48   Tex.   399. 

In  construing  the  will  in  Pierce  v. 
Wallace,  48  Tex.  399,  "Mr.  Moore,  as- 
sociate justice,  speaking  for  the  court, 
said:  'The  language  of  the  will  is  not 
'.n  literal  conformity  with  this  section 
of  the  statute,  but  evidently  it  is  the 
same  in  substance  and  effect.  No 
other  inference  can  be  drawn  from  the 
will  than  that  it  was  the  intention  of 
the  testator  that  no  other  action 
should  be  had  in  the  county  court  in 
relation  to  the  settlement  of  his  es- 
tate than  the  probate  and  registration 
of  his  will,  and  the  return  of  an  in- 
ventory of  his  estate.  Under  this  will 
thft  jurisdiction  of  the  county  court 
over  the  estate  was  limited  to  the  com- 
pletion of  these  special  matters,'  etc.** 
Patten  v.  Cox,  9  Tex.  Civ.  App.  299. 
304,  29  S.  W.   182. 

A  provision  in  a  will,  empowering 
executors  to  act  in  the  management 
of  testator's  estate  without  the  inter- 
ference of  the  probate  court,  espe- 
cially when  taken  in  connection  with 
other  provisions  indicating  that  tes- 
tator expected  the  executors  to  settle 
his  debts,  dispose  of  his  property  to 
settle  the  same,  and  expressly  au- 
thorizing them  to  sell  the  property  and 
to  pay  debts  with  property,  gave  the 
executors  authority  to  do  whatever 
was  necessary  in  the  settlement  of  the 
estate,  and  created  an  independent  ad- 
ministration within  Sayles'  Rev.  Civ. 
St.  1897,  art.  1995,  ?uthorizing  testators 
to  provide  that  no  action  shall  be  had 
in  the  county  court,  in  relation  to  the 
settlement  of  their  estates,  other  than 
the  probating  and  recording  of  the  will, 
and   return   of  an   inventory,   appraise- 
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raent,  and  list  of  claims.  Epperson  v. 
Reeves,  79  S.  W.  845,  35  Tex.  Civ. 
App.  167. 

The  fact  that  a  will  attempted  to  re- 
lieve the  executor  from  returning  ah 
inventory,  i^praisement,  and  list  of 
claims  as  required  by  Sayles'  Civ.  St. 
art.  1942,  does  not  destroy  the  execu- 
tor's right  to  administer  independently 
of  the  court  as  provided  in  that  article, 
when  so  directed  by  the  will.  Patten 
r.  Cox,  9  Tex.  Civ.  App.  299,  29  S.  W. 
182. 

Will  Requiring  Filing  Report— A 
further  provision,  directing  the 
executors  to  file  annual  reports  with 
the  county  court  showing  the  condi- 
tion of  the  estate,  did  not  restrict  the 
executors'  power  nor  give  the  court 
supervision  over  their  acts,  especially 
in  view  of  an  express  statement  that 
the  purpose  of  the  filing  was  that  it 
might  be  seen  by  creditors  and  heirs, 
and  did  not  contemplate  that  it  should 
be  audited  by  the  court,  and  the  acts 
of  the  executors  approved  or  disap- 
proved. Epperson  v.  Reeves,  79  S.  W. 
845,  35  Tex.   Civ.   App.    167. 

Provision  Relieving  Executor  from 
Executing  Bond — A  provision  in  a 
will  relieving  the  executor  from  exe- 
cuting a  bond  does  not  divest  the 
county  court  of  the  control  of  the-  es- 
tate, unless  the  will  otherwise  indicates 
the  desire  of  testator  that  the  estate 
be  administered  independent  of  the 
county  court.  Gray  v.  Russell,  91  S. 
W.  235,  41  Tex.  Civ.  App.  526;  Lewis 
r.  Nichols,  38  Tex.  54;  Smithwick  v, 
Kelly.  79  Tex.  564,  15  S.  W.  486. 

A  will  appointing  one  executrix  with- 
out bond,  but  failing  to  provide  that 
no  other  or  further  action  should  be 
taken  in  the  county  court  than  the  re- 
turn of  an  inventory  and  appraisement 
of  the  property  belonging  to  the  es- 
tate, is  not  an  independent  will.  Glover 
r.  Coit,  81  S.  W.  136,  36  Tex.  Civ. 
App.  104. 

1  Assent  of  Heirs. 

A  direction    in   a   will   that   no   pro- 


ceedings shall  be  had  in  the  probate 
court,  except  to  probate  the  will  and 
file  inventory,  is  not  sufficient  to  take 
the  administration  out  of  the  probate 
court,  as  it  is  also  necessary  that  the 
persons  entitled  to  the  estate  shall 
give  their  assent.  Henderson  v.  Van 
Hook,  25  Tex.  Supp.  453;  Hogue  v, 
Sims.  9  Tex.  546;  Carroll  v.  Carroll, 
20  Tex.  731,  732;  Wood  v.  McMeans, 
23  Tex.  481;  Shaw  v.  Ellison,  24  Tex. 
197,  198;  Runnels  v.  Kownslar,  27 
Tex.  528;  Wood  v.  Mistretta,  20  Tex. 
Civ.  App.  236,  49  S.  W.  236,  50  S.  W. 
135,  affirmed  in  93  Tex.  678,  no  op. 

Failure  of  Heirs  to  Give  Security 
for  Debts. — The  provision  of  the  law 
that  a  testator  may  provide  that  no 
other  action  shall  be  had  in  the  county 
court,  in  relation  to  the  settlement  of 
his  estate,  than  the  probate  and  regis- 
tration of  his  will,  may  become  nuga- 
tory or  inoperative  if,  upon  a  demand 
of  security  for  the  payment  of  debts 
of  the  estate,  is  it  declined  by 
the  heirs.  Runnels  v.  Runnels,  27  Tex. 
515;  Roy  V,  Whitaker  (Civ.  App.),  50 
S.  W.  491,  493,  affirmed  in  93  Tex. 
649,  no  op.;  Hogue  v.  Sims,  9  Tex. 
546,   548. 

4.  Effect  of  Death,  Resignation  or 
Failure  to  Qualify  of  Persons 
Named  in  Will. 

a.  In   General. 

See  post,  "Estate  Administered  by 
Independent  Executor  Unrepresented," 
XII,  A,  1,  b. 

b.  Qualification  of  One  of  Several 
Joint   Independent   Executors. 

The  qualification  and  return  of  in- 
ventory by  one  independent  executor 
under  a  will  has  the  effect  to  withdraw 
the  estate  from  the  administration  of 
the  courts.  Roberts  v.  Connellee,  71 
Tex.  11,  17,  8   S.  W.  626. 

5.  Operation  and  Effect, 
a.    In  General. 

When  a  testator  provides  in  his  will 
that  the  probate  court  shall  have  no 
tontro!    of   his   estate,   the   executor   is 
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to  manage  the  same  and  pay  debts  as 
though  both  the  estate  and  debts  were 
his  own.  Pleasants  v.  Davidson,  34 
lex.   459. 

b.  Jurisdiction  of  Court. 

When  an  independent  executor  has 
been  appointed,  and  the  requirements 
of  art.  1995,  Rev.  Stat.,  complied  with, 
the  probate  court  has  no  further  juris- 
diction over  the  estate,  so  long  as  he 
continues  to  discharge  the  trust  and  it 
can  only  acquire  jurisdiction  in  the 
way  and  by  the  means  which  the  stat- 
ute prescribes.  Ellis  v,  Mabry,  25  Tex. 
Civ.  App.  164,  60  S.  W.  571;  Holmes 
V,  Johns,  56  Tex.  41;  Bennett  v.  Kiber, 
76  Tex.  385,  13  S.  W.  220;  Runnels  v. 
Runnels,  27  Tex.  515,  521;  McDonough 
V,  Cross,  40  Tex.  251;  Roy  v.  Whitaker 
(Civ.  App.),  50  S.  W.  491,  493,  affirmed 
in  93  Tex.  649,  no  op. 

Rev.  St.  Art.  1948  was  manifestly 
intended  to  enable  the  executor  acting 
under  a  will,  under  which  the  estate 
was  withdrawn  from  the  jurisdiction 
of  the  county  court,  to  have  the  county 
court  determine  who  were  entitled  to 
the  entire  estate,  where  the  will  failed 
to  do  so,  or  in  what  proportions  bene- 
ficiaries were  entitled  to  take  under  it 
in  order  that  the  estate  might  be  turned 
over  ^to  them  after  the  executor  had 
discharged  his  trust.  Lumpkin  v. 
Smith,  62  Tex.  249. 

c.  Powers  of  Executor. 

An  independent  executor  has  the 
power  to  do,  without  an  order  of  the 
court,  every  act  which  an  ordinary  ex- 
ecutor administering  an  estate  under 
control  of  the  court  could  do  with  such 
order.  Ellis  v.  Smith  Co.,  35  Tex.  Civ. 
App.  566,  80  S.  W.  633,  affirmed  in  99 
Tex.  615,  no  op.;  Dwyer  v.  Kalteyer, 
68  Tex.  554,  5  S.  W.  75;  McDonough 
V.  Cross,  40  Tex.  251,  280;  Williams 
V.  Howard,  10  Tex.  Civ.  App.  527,  533, 
31  S.  W.  835,  affirmed  in  93  Tex.  677, 
no  op.;  Roy  v.  Whitaker,  92  Tex.  346, 
355,  48  S.  W.  892,  49  S.  W.  367;  Ste- 
V  nson  V.  Roberts,  25  Tex.  Civ.  App. 
577,  64  S.  W.  230;    Carlton  v.  Goebler, 


94  Tex.  93,  58  S.  W.  829.  See,  also. 
Jack  V,  Cassin,  9  Tex.  Civ.  App.  228, 
28  S.  W.  832;  Halbert  v.  Carroll  (Civ. 
App.),  25  S.  W.  1102;  Wren  v.  Harris, 
78  Tex.  349,  351,  14  S.  W.  696;  Mur- 
rell  V,  Wright,  78  Tex.  519,  15  S.  W. 
156. 

An  independent  executor  takes  charge 
of  and  administers  the  estate  of  his 
testator  without  action  of  the  county 
court  in  relation  to  the  settlement  of 
the  estate.  "He  is  uncontrolled,  unin- 
formed, unchecked,  and  untrammelcd 
by  orders  of  the  court  directing,  in- 
forming, or  commanding  what  he  shall 
do  in  the  management  and  administra- 
tion of  the  estate.  He  is  an  executor 
at  large,  exercising  his  own  judgment 
and  discretion,  acting  and  doing  what 
he  pleases,  unless  brought  to  account 
for  his  actions  by  some  one  interested 
in  the  estate  or  affected  by  the  way  it 
is  being  administered — he  is  an  inde- 
pendent executor."  Altgelt  v.  Mernitz, 
37  Tex.  Civ.  App.  397,  83  S.  W.  891. 

To  Make  Contract  with  Land  Loca- 
tor.— See  post,  "Contract  for  Loca- 
tion of  Land,"  V,  M,  2,  d,  (3),  (c). 

Powers  before  Probate  of  Will  or 
Qualification. — See  post,  "Powers  be- 
fore Probate  of  Will  and  Qualifica- 
tion,"  V,   E. 

d.  'Collateral  Attack. 

Legal  capacity  of  independent  exec- 
utor can  not  be  attacked  by  stranger 
to  estate  in  collateral  proceeding,  be- 
cause he  has  not  performed  his  stat- 
utory duty  as  executor.  Patten  r. 
Cox,  9  Tex.  Civ.  App.  299,  304,  29  S. 
W.  182;  Willis  &  Bro.  v.  Ferguson,  46 
Tex.  496;  Cooper  v.  Horner,  62  Tex. 
356,  364;  Campbell  v.  Cox,  1  App.  Civ. 
Cases,    §    526. 

6.    Remedies  of  Creditors. 

After  heirs  have  assented  to  take 
the  administration  of  the  estate  out  of 
the  probate  court,  by  giving  bond,  the 
creditor  may  sue  upon  the  bond,  or 
sue  person  in  possession  of  the  estate. 
Hogue  V.  Sims,  9  Tex.  546,  549. 
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a  JOINT  ADMINISTRATION   OF 

COMMUNITY       ESTATE      OF 

DECEASED     HUSBAND     AND 

WIFE. 

Where  there   arc   community   debts, 

a  joint  administration  may  be  granted 

on  the  community  estate  of  a  husband 

and  wife,  both   deceased.     Stephenson 

V,  Marsalis,  11  Tex.  Civ.  App.  162,  33 

S.  W.  383.     See  the  title  HUSBAND 

AND  WIFE. 

n.  Appointment,     Qualification 
and  Tenure  of  Office. 

A  APPOINTMENT. 
1.  Ezectttor. 

a.  Persons  Who  May  Be  Appointed. 
Married    Women. — See    post,    "Mar- 
ried Women,"  II,  A,  2,  a,  (3). 

b.  Terms  of  Will  by  Which  Appoint- 
ment Made. 

A  testator  desired  E.  S.  to  take 
charge  of  the  children  as  guardian,  sell 
the  perishable  property,  rent  out  the 
house,  hire  out  the  negroes,  etc.  Held, 
that  E.  S.  was  virtually  nominated  ex- 
ecutor.   Stone  V.   Brown,  16  Tex.  425. 

A  provision  in  a  will  appointing  ex- 
ecutors, and  requesting  that  they  serve 
nntil  testator's  son  becomes  21  years 
old,  can  not  be  construed  into  an  ap- 
pointment of  the  son  as  executor  on 
his  becoming  of  age.  Frisby  v. 
Withers,  61  Tex.  134.  And  see  Roy 
V.  Whitaker  (Civ.  App.),  50  S.  W.  491, 
496,  affirmed  in  93  Tex.  649,  no  op. 

c.  Renunciation  of  Appointment 
(1)   Riglit  to  Renounce. 

A  person  named  as  executor  in  a  will 
is  not  bound  to  accept  the  trust,  but, 
having  accepted,  and  intermeddled  with 
the  estate,  or  done  acts  in  exercise  of 
the  authority  conferred  by  the  will,  he 
has  not  afterwards  the  right  to  re- 
nounce. "Some  authorities  have  gone 
so  far  as  to  hold  that  a  court,  having 
jurisdiction  over  the  estate,  has  no 
power  to  permit  him  to  renounce,  and 
that  its  order  doing  so  is  a  nullity; 
while  others  hold  that  he  has  no  right 


to  renounce,  under  such  circumstances, 
and  the  court  may  refuse  to  permit  him 
to  do  so,  and  should  refuse  when  the  in- 
terests of  the  estate  require  it,  but 
that  the  question  as  to  the  propriety  of 
allowing  his  renunciation  is  for  the 
court  to  decide,  and  its  decision, 
whether  correct  or  not,  is  final  until 
reversed.  The  latter  is  the  prevailing, 
and,  we  think,  the  correct,  doctrine. 
These  authorities  all  recognize  two 
propositions,  viz:  First,  that,  after 
having  accepted  the  trust  and  taken 
charge  of  the  estate,  the  executor  has 
no  longer  the  absolute  right  to  re- 
nounce; and,  second,  the  validity  of  a 
judgment  allowing  a  renunciation  and 
appointing  a  successor  arises  from  the 
fact  that  the  court  entering  it  has  juris- 
diction over  the  estate.  All  of  the  au- 
thorities, with  one  voice,  declare,  also, 
that,  unless  authorized  by  statute,  an 
executor  can  not  by  his  act  alone  re- 
sign the  trust,  and  thereby  cause  a  va- 
cancy; and  wherever  a  subsequent 
administration  based  upon  a  resigna- 
tion or  renunciation  of  an  executor, 
has  been  upheld,  it  was  either  in  a  case 
where  the  statute  authorized  the  resig- 
nation, or  where  the  estate  was  within 
the  control  of  the  court,  so  as  to  au- 
thorize it  to  pass  upon  the  right  to  re- 
nounce or  resign,  and  to  determine 
when  an  administrator  should  be  ap- 
pointed." Roy  V.  Whitaker  (Civ.  App.), 
50  S.  W.  491,  495,  affirmed  in  93  Tex. 
649,  no  op.  See  post,  "Resignation," 
II,   F,   4. 

The  executor  is  to  be  deemed  to  have 
accepted  so  as  to  preclude  him  from 
renouncing  as  matter  of  right,  if  he 
causes  the  will  to  be  probated,  takes 
oath,  and  gives  bond,  if  one  be  re- 
quired, and  files  an  inventory  and  ap- 
praisement, which  are  accepted.  In 
such  case  the  stage  of  the  proceedings 
has  been  reached  at  which,  if  the  will 
be  an  independent  one,  the  whole  mat- 
ter passes  beyond  the  control  of  the 
probate  court.  "He  must  then,  at 
least,  be  deemed  to  have  accepted, 
since  he  has  done  all  of  the  acts  which 
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takes  the  estate  out  of  court,  and  de- 
prives it,  by  the  very  terms  of  the 
statute,  of  power  to  take  other  action. 
It  necessarily  follows  that  he  can  not 
thereafter  renounce  in  that  court.  He 
is  accountable,  as  trustee,  to  those  in- 
terested in  the  estate,  either  out  of 
court,  or  in  other  tribunals."  Roy  v. 
Whitaker  (Civ.  App.),  50  S.  W.  491, 
494,  affirmed  in  93  lex.  649,  no  op. 

Joint  Executors. — When  the  will  has 
been  probated  the  court  will  grant  let- 
ter to  the  testamentary  executor  or 
such  of  them  as  may  qualify.  Phelps 
V,  Ashton,  30  Tex.  344,  345.  See  Coup- 
land  V.  Tullar,  21  Tex.  523,  524. 

As  to  liability  of  judge  for  error  in 
judgment  in  refusing  letter  to  one  of 
the  independent  executors,  the  other 
two  having  renounced,  se^  the  title 
JUDGES. 

As  to  presumption  of  renunciation 
by  joint  executor,  see  post,  "Coexecu- 
tors  and  Coadministrators,"  V,  P. 

(2)  Effect. 

(a)  Renunciation  by  Sole  Executor. 

In  Langley  v.  Harris,  23  Tex.  565, 
569,  in  considering  independent  wills, 
the  court,  in  effect,  said  that  the  trust 
thereby  created  was  special  in  its  nature 
and  operation  and  could  not  be  trans- 
ferred by  the  executor  nor  delegated 
by  the  court;  and  that  where  the  exec- 
utor named  in  the  will  fails  or  refuses 
to  accept  the  trust,  that  clause  of  the 
will  fails,  and  is  inoperative,  the  same 
as  if  it  had  been  omitted.  Blanton  v, 
Mayes,  58  Tex.  422,  426.  See  post, 
"Estate  Administered  by  Independent 
Executor  Unrepresented,*'  XII,  A,  2,  b. 

(b)  Renunciation  by  One  or  More  Co- 
executors. 

The  provision  of  Stat.  21,  Henry 
VIII,  c.  4,  which  provides  that  the 
qualified  and  acting  executors  may  ex- 
ecute the  will  where  others  named  re- 
fused to  qualify  and  act,  is  engrafted 
on  the  probate  system  of  Texas  by  Act 
August  15,  1870,  entitled  "An  act  pre- 
scribing  the    mode    of  proceedings   in 


district  courts  in  matters  of  probate," 
sections  85,  274.  275,  thereof  providing 
that  where  there  is  more  than  one  ex- 
ecutor and  the  letters  of  one  or  more 
of  them  be  revoked  or  surrendered,  or 
part  die,  those  who  remain  shall  dis- 
charge all  the  duties  required  by  law 
touching  such  estate,  etc.  Blanton  v. 
Mayes,  58  Tex.  422;  Mayes  v.  Blanton, 
67  Tex.  245,  247,  3  S.  W.  40;  Johnson 
V.  Bowden,  43  Tex.  570,  671;  Roberts  v. 
Connellee,  71  Tex.  11,  15,  8  S.  W.  626; 
Anderson  v.  Stockdale,  62  Tex.  54,  59. 

Independent  Executors. — ^Where  one 
of  two  executors  of  an  independent 
will  refuses  to  qualify,  the  other  is  au- 
thorized to  act  as  if  he  had  been  ap- 
pointed sole  executor.  Bennett  v. 
Kiber,  76  Tex.  385,  13  S.  W.  220;  Mayes 
V.  Blanton,  67  Tex.  245,  247,  3  S.  W. 
40,  distingruishing  Blanton  v.  Mayes.  58 
Tex.  422;  Roberts  v,  Connellee,  71  Tex. 
11.  15,  8  S.  W.  626;  Johnson  v.  Bow- 
den, 43  Tex.  670;  Anderson  v.  Stock- 
dale,  62  Tex.  54. 

This  is  the  rule  where  there  is  noth- 
ing in  the  terms  of  a  will  to  indicate 
a  different  intention.  Anderson  v. 
Stockdale,  62  Tex.  54,  60;  Johnson  v. 
Bowden,  43  Tex.  670.  See  Blanton  v. 
Mayes,  58  Tex.  422;  Mayes  v.  Blanton, 
67  Tex.  245,  247,  3  S.  W.  40,  for  an  il- 
lustration. 

As  applied  to  what  are  termed  inde- 
pendent wills  the  general  doctrine  is 
subject  to  exceptions  and  limitations, 
dependent  upon  the  terms  of  th€  will. 
For  an  illustration  of  this,  see  Blanton 
V.  Mayes,  58  Tex.  422.  Anderson  v. 
Stockdale,  62  Tex.  54,  60. 

"In  the  case  of  Johnson  v.  Bowden. 
43  Tex.  670,  671,  by  an  independent 
will  the  testatrix  had  nominated  and 
appointed  two  persons  as  executors;  in 
another  provision  the  following  lan- 
guage occurred:  'Should  my  executors 
deem  it  to  the  interest  of  my  estate  to 
sell  the  house  and  lots  this  day  deeded 
to  me  by  my  daughter,  Dnicilla  Bow- 
den, at  public  or  private  sale. 
I  direct  that  they  shall  have  full  power 
to  do  so.'    This  will  was  duly  probated. 
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and  but  one  of  the  executors  qualified; 
he  then  sold  and  conveyed  the  lots. 
The  question  before  the  court  was  as 
to  the  validity  of  this  sale."  It  was  held 
to  be  valid.  Blanton  v.  Mayes,  58  Tex. 
422. 

4  Forfeiture  of  Right  to  Letters. 

Hart.  Dig.  art.  1121,  providing  that  on 
neglect  of  an  executor  named  in  a  will 
to  present  the  will  for  probate  within 
thirty  days  after  the  death  of  the  tes- 
tator an  administrator  shall  be  ap- 
pointed does  not  preclude  the  execu- 
tor, in  a  controversy  as  to  the  right 
to  administer,  from  showing  a  reason- 
able excuse  for  not  presenting  the  will 
for  probate  within  thirty  days.  Stone 
V,  Brown,  16  Tex.  425. 

The  neglect  which,  under  the  statute 
(Hart.  Dig.,  art.  1121),  forfeits  the  right 
of  an  executor  named  in  a  will  to  de- 
mand letters  testamentary,  must  be 
willful,  and  not  merely  a  failure  caused 
by  ignorance  of  the  law.  Stone  v. 
Brown,  16  Tex.  425. 

'Intermeddling  with  an  estate  is  not 
good  ground  for  refusing  letters  tes- 
tamentary to  an  executor."  Stone  v,' 
Dorsett,  18  Tex.  700,  710. 

Where  an  executor  "performs  acts 
prior  to  the  issuance  of  the  let- 
ters testamentary,  they  should  be 
closely  scrutinized;  but  they  must 
be  clearly  acts  of  malfeasance, 
before  they  can  operate  to  defeat 
the  wishes  of  the  deceased,  to  ex- 
clude him  who  has  been  nominated 
by  the  testator,  with  the  hope  and  con- 
fiding trust  that  he  would  carry  into 
effect  the  solemn  behests  of  his  last 
will,  and  to  confer  this  office  upon  a 
stranger,  and  one  perhaps  who  was 
distrusted  by  the  deceased."  Stone  v. 
Dorsett,  18  Tex.  700,  710,  distinguished 
in  Roberts  v.  Stuart,  80  Tex.  379,  15 
S.  W.  1108.  See  post,  "Executor  De 
Son  Tort,"  XIV. 

e.  Deadi  before  Qualification  of  Co- 
executor. 

Sec  post,  "Coexecutors  and  Coad- 
ministrators," V,  P. 


2.    Administrator. 

a.  Persons  Who  May  Be  Appointed. 

(1)  In  General. 

Other  legal  obstacles  may  exist  to 
an  appointment  as  administrator  than 
those  mentioned  in  art.  1910.  Stevens 
V.  Cameron,  100  Tex.  515,  516,  101  S. 
W.  791. 

(2)  Aliens  and  Nonresidents. 

Under  the  common  law  an  alien  was 
not  legally  disqualified  to  administer. 
Stevens  v,  Cameron,  100  Tex.  515,  516, 
101  S.  W.  791. 

Rev.  St.  1895,  art.  2027,  provides  that, 
where  an  administrator  absents  him- 
self from  the  state  for  the  term  of 
three  months  without  permission  of 
the  court,  etc.,  he  may  be  removed. 
Article  1922  provides  that  when  a  will 
has  been  probated  in  another  state  or 
territory,  or  in  a  foreign  country,  and 
the  executor  has  qualified,  and  a  copy 
of  the  will  and  probate  has  been  filed, 
etc.,  any  administrator  previously  ap- 
pointed may  be  removed,  and  letters 
testamentary  may  issue  to  the  execu- 
tor. Held,  that  letters  testamentary  on 
the  estate  of  a  resident  decedent  may 
issue  to  a  nonresident.  Order  (Civ. 
App.),  96  S.  W.  1086,  reversed.  Ste- 
vens V,  Cameron,  100  Tex.  515,  101  S. 
W.  791. 

(3)  Married  Women. 

At  common  law  a  wife  could  be  an 
executrix  or  administratrix,  with  the 
assent  of  her  husband,  but  it  seems 
clear  that  she  could  not  without  his 
assent.  It  is  not  believed,  however, 
she  could  sue  as  such  without  his  be- 
ing joined  with  her;  nor  could  she  be 
sued  on  her  bond  without  making  the 
husband  a  party  defendant.  In  the 
ecclesiastical  courts  she  could  sue  as  a 
feme  sole.  Mitchell  v.  Wright,  4  Tex. 
283,  286. 

Under  Statute  of  Texas. — Letters  of 
administration  can  not  be  granted  to  a 
married  woman,  even  with  the  consent 
of  her  husband,  if  he  refuse  to  join 
in  the  application  and  the  trust.  Nick- 
elson  V,  Ingram,  24  Tex.  630. 
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Independent  Executrix. — If,  when  a 
tender  of  payment  of  a  note  is  made  to 
an  independent  executrix,  the  adminis- 
tration of  the  estate  is  pending,  she 
may  receive  the  payment  and  execute 
all  necessary  instruments  thereto,  with- 
out reference  to  her  husband;  but  oth- 
erwise if  the  estate  has  been  settled. 
Stevens  v.  Taylor  (Civ.  App.),  102  S. 
W.  791. 

Under  Pasch.  Dig.  art.  1284,  provid- 
ing that,  when  a  married  woman  is  an 
executrix,  she  and  her  husband  shall 
act  jointly  in  all  matters  pertaining  to 
her  representative  capacity,  a  widow, 
becoming  independent  executrix,  under 
article  1371,  by  qualifying  as  executrix 
of  the  will  of  her  husband,  has  on  her 
subsequent  marriage  the  power  to  act 
as  independent  executrix,  and  has  the 
power  to  make  a  conveyance,  in  which 
her  husband  joins,  in  satisfaction  of  an 
obligation  incurred  by  her  testator. 
McAllen  v,  Raphael  (Civ.  App.),  96  S. 
W.  760. 
<4)    Creditors. 

A  holder  of  a  note  executed  by  the 
wife  only  is,  without  proof  as  to  the 
consideration,  entitled  as  a  creditor 
of  her  estate  to  administration  thereon. 
Nickelson  v,  Ingram,  24  Tex.  630. 

(5)  Surviving  Partners. 

A  surviving  partner  is  not  incompe- 
tent to  receive  the  appointment  of  ad- 
ministrator of  his  deceased  partner. 
Cole  V.  Dial,  12  Tex.  100. 

(6)  Persons    Intermeddling   with    the 
Estate — Executors  De  Son  Tort. 

Where  there  is  no  will  and  the  power 
of  administration  on  the  estate  is  de- 
rived solely  from  the  probate  court,  the 
mere  fact  of  intermeddling  with  the 
estate  before  the  grant  of  administra- 
tion would  not,  of  itself,  be  sufficient 
ground  for  the  refusal  of  letters  to  a 
person  otherwise  entitled.  At  least  a 
grant,  if  made,  could  not  be  objected 
to  on  the  ground  that  the  administra- 
tor had  been  acting  previously  as  exec- 
utor in  his  own  wrong.  Stone  v.  Dor- 
sett,  18  Tex.  700,  710. 


(7)  Guardian  of  Deceased  Infant. 

See  ante,  "Infant's  Estate,"  I,  E,  2. 
c,  (7). 

(8)  Persons     Claiming    Adverse     to 
Heirs. 

Person  asserting  claim  to  property 
of  estate  inconsistent  with  interest  of 
heir,  though  otherwise  entitled  to  let- 
ters, ought  not  to  be  appointed  admin- 
istrator. So  held  where  the  wife  of 
the  decedent  asserted  a  claim  to  the 
property  inconsistent  with  the  interest 
of  the  heir.  Mclntyre  v.  Chappell,  4 
Tex.  187,  192. 

(9)  Persons  of  Unsound  Mind. 

"In  art.  2037,  among  other  grounds 
for  the  removal  of  executors  or  admin- 
istrators, it  is  provided  that,  *where  an 
executor  or  administrator  becomes  of 
unsound  mind,  or  from  any  other  cause 
is  incapable  of  performing  the  duties 
of  his  trust,'  he  may  be  removed. 
Clearly,  one  who  may  be  removed  for 
incapacity  to  perform  the  duties  of  the 
office  should  not  be  appointed.  Such 
a  doctrine  would  lead  to  the  absurdity 
of  making  it  the  duty  of  the  court  to 
appoint  one  administrator  of  an  estate 
and  of  then  removing  him."  Stevens 
r.  Cameron,  100  Tex.  515,  516,  101  S. 
W.  791,  reversing  101  S.  W.  791. 

(10)  Probate  Judge. 

"If  the  same  person  who  has  the 
management  of  an  •  estate  has  the 
power  to  determine  as  to  whether  or 
not  it  is  correctly  administered,  and  to 
make  decrees  which  shall  benefit  or  in- 
jure himself,  the  maxims  of  the  com- 
mon law  and  the  meaning  of  the  con- 
stitution and  laws  are  violated  in  the 
most  flagrant  manner.  The  administra- 
tion is  one  protracted  trial,  whose  inci- 
dents and  conclusion  may  benefit  or 
damage  the  executor,  and  he  can  no 
more  be  the  judge  presiding  over  it 
than  he  could  in  the  trial  of  an  action 
at  law  or  a  suit  in  equity  where  he  was 
one  of  the  parties  whose  rights  were  in 
issue."  Prendergrass  v,  Beale,  59  Tex. 
446,  447.     See,  also,  Burks  r.  Bennett, 


Digitized  by 


Google 


Executors  and  Administrators 


411 


55    Tex.     237,     240.      See     the     title 
JUDGES. 

(11)    Attorney  for  Creditor. 

Sec  ante,  'Status  of  Personal  Rep- 
resentative as  Trustee,"  I,  B. 

b.  Right  to  Appointment. 
(1)  I>i8cretion  of  Court. 

The  court  is  not  directed  by  statute 
to  grrant  letters  to  person  who  may  ap- 
ply for  probate  of  will.  Phelps  v.  Ash- 
ton,  30  Tex.  344,  347. 

Respective  qualifications  of  parties 
contesting  for  letters  of  administration 
are  matters  within  probate  court's  dis- 
cretion. Hall  V,  Claiborne,  27  Tex.  217, 
223. 

Where  administration  upon  estate 
was  not  for  those  interested  in  it,  it 
was  error  to  grant  letters  of  adminis- 
tration. Duncan  v.  Veal,  49  Tex.  603, 
611. 

(I)  Good  Character  of  Applicant^ 
Ability  to  Procure  Bond. 
Good  character  is  an  expressed  ad- 
dition to  the  applicant's  qualifications 
as  administrator  (Rev.  Stat.  art.  1861.) 
Ay  cock  &  Clifford  v.  Braun,  66  Tex. 
201,    18  S.  W.  500. 

Good  character  as  a  qualification  of 
an  administrator  is  passed  on  by  the 
court,  but  its  final  ordeal  is  in  the  test 
of  the  applicant's  ability  to  secure  the 
requisite  surety.  He  is  not  a  fit  per- 
son to  administer  the  sacred  trust  un- 
less he  can  give  the  bond.  Aycock  & 
Clifford  V.  Braun,  66  Tex.  201,  18  S. 
W.  5O0. 

Hence  an  agreement  to  pay  an  at- 
torney to  secure  a  bond  for  one  desir- 
^tvg  to  be  appointed   administrator   is 
mvalid.    Aycock  v.  Braun,  66  Tex.  302, 
18  S.  W.   500.     See   post,   "Necessity 
for  Executing,"  III,  A. 

W  Order  of  Appointment 

(a)   Next  of   Kin,   Principal   Devisee 

ind  Legatee. 
•*•  In  General. 

In  grant  of  administration,  law 
pves  preference  to  next  of  kin  and 
enumerated    persons,    i.    e.,    principal 


devisee  and  legatee.     Cole  v.  Dial,  12 
Tex.  100,  102. 

bb.    Estates  of  Deceased  Soldiers. 

See  post,  "Time  within  Which  Ap- 
plication May  Be  Made,"  II,   B,  3. 

Administration  upon  the  estates  of 
foreign  volunteers  was  expressly  pro- 
hibited except  under  the  circumstances 
prescribed  by  the  statute.  Duncan  v. 
Veal,  49  Tex.  603;  Shirley  v.  Warfield, 
12  Tex.  Civ.  App.  449,  456,  34  S.  W. 
390;  Haiwood  v.  Wylie,  70  Tex.  538, 
7  S.  W.  789. 

The  acts  forbidding  the  grant  of  ad- 
ministration upon  the  estates  of  de- 
ceased soldieis,  create  exceptions  to  the 
general  power  and  jurisdiction  of  the 
probate  courts.  To  have  the  benefit 
of  the  exception,  the  facts  relied  on, 
as  avoiding  the  jurisdiction,  should  be 
clearly  established,  the  presumption 
being  m  favor  of  the  jurisdiction. 
Vogelsang  v.  Dougherty,  46  Tex.  466. 

Soldiers  Who  Were  Citizens  of 
Texas  in  1836.— Pasch.  Dig.,  art.  1400 
prohibiting  administration  to  be  granted 
upon  the  estates  of  members  of  the 
Georgia  Battalion  and  other  volunteers 
from  foreign  countries  to  any  other 
than  the  next  of  kin  did  not  apply  to 
citizens  of  Texas  who  fell  in  1836. 
Rogers  v.  Kennard,  54  Tex.  30. 

Act  May  18,  1838.  and  Act  Jan.  14. 
1841,  forbidding  the  granting  of  letters 
of  administration  upon  the  estates  of 
deceased  soldiers,  did  not  include 
soldiers  who  were  citizens  of  the  state. 
Vogelsang  v.  Dougherty,  46  Tex.  466. 
It  was  error  to  instruct  the  jury 
that  said  acts  were  applicable  alike 
to  all  volunteer  soldiers,  whether 
citizens  or  from  a  foreign  country. 
Vogelsang  v.  Dougherty,  46  Tex.  466. 
Estates  of  Volunteers  from  Foreign 
Countries. — Under  Act  of  the  Repub- 
lic of  Texas  (Pasch.  Dig.,  arts.  1398, 
1399),  no  administration  could  be 
granted  on  the  estate  of  a  volunteer 
soldier  from  any  foreign  country  who 
had  fallen  in  any  battle  of  the  re- 
public  or   who    had    died    within    the 
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limits  of  Texas  except  to  next  of  kin 
of  such  soldier  or  to  some  one  au- 
thorized by  the  heirs  or  the  next  of 
kin.     Chinn  v.  Taylor,  64  Tex.  385. 

Act  of  January  14,  1841,  prohibiting 
administration  on  estates  of  any  vol- 
unteer from  a  foreign  country  who 
may  have  fallen  in  the  battles  of  the 
republic  or  the  sale  of  their  lands 
without  consent  of  the  heirs,  was  en- 
acted to  protect  estates  of  such  vol- 
unteer soldiers,  and  was  not  repealed 
by  Act  of  May  11,  1846  organizing 
probate  courts.  Duncan  v.  Veal,  49 
'J'ex.   603. 

Administration  a  Nullity. — A  peti- 
tion for  letters  of  administration,  by 
a  person  not  related  to  deceased,  re- 
cited that  deceased  was  a  transient 
person,  and  had  no  permanent  domicile 
in  this  state,  that  he  was  entitled  to 
land  from  the  government,  and  that 
there  were  no  kindred  of  deceased 
known  to  petitioner.  Letters  were 
granted,  and  land  of  the  deceased  was 
sold  by  order  of  the  court.  The  in- 
ventory  showed  that  the  land  was  ac- 
quired under  a  bounty  warrant  issued 
to  deceased's  estate  for  his  faithful 
services  "in  the  army  of  the  republic, 
and  having  been  massacred  with  Fan- 
nin at  Goliad.*'  Held  that,  since  Pasch. 
Dig.,  art.  1398  (Act  Jan.  14,  1841),  pro- 
hibited administration  of  the  estate  of 
such  a  soldier  unless  the  person  ap- 
plying was  next  of  kin,  or  had  au- 
thority from  the  heirs  or  next  of  kin, 
the  administiation  was  a  nullity  and 
can  confer  no  rights  upon  purchasers. 
Templeton  v.  Falls  Land  &  Cattle  Co., 
77  Tex.  55,  13  S.  W.  964. 

If  the  decedent  was  of  the  class  of 
persons  whose  estates  were  protected 
in  the  act  of  May  18,  1838  (Hart.  Dig., 
ai.t.  984),  and  in  the  act  of  January  14, 
1841  (Paschal's  Dig.,  art.  1400).  as 
"volunteers  from  a  foreign  country, 
who  may  have  fallen  in  the  battles  of 
the  republic,"  etc.,  it  should  be  held 
that  a  grant  of  administration  upon 
his    estate,    and    all    proceedings    had 


therein,  touching  the  administration,, 
were  absolutely  void.  Vogelsang  v. 
Dougherty,  46  Tex.  466. 

Soldiers  Dying  after  Passage  of  Act. 
— Act  Jan.  14,  1841,  p.  63,  providing 
that  no  administration  shall  be  granted 
on  the  estates  of  any  volunteer  from 
a  foreign  country  who  may  have  fallen 
in  the  battles  of  the  republic,  to  any 
person  who  shall  not  show  himself  en- 
titled to  the  same  as  next  of  kin,  does 
not  apply  to  estates  of  soldiers  who 
died  after  its  passage.  Hill  v.  Grant 
(Civ.  App.),  44  S.  W.  1016. 

Weight  of  Evidence. — Evidence  ex- 
amined and  held  not  sufficient  to  show 
that  decedent  was  a  volunteer  in  the 
Texas  army  from  a  foreign  county  in  the 
sense  intended  by  Act  Jan.  14,  1841, 
exempting  the  estates  of  such  volun- 
teers from  administration.  Flenner  v. 
Walker,  5  Tex.  Civ.  App.  145,  23  S. 
W.   1029. 

Evidence  held  insufficient  to  show 
that  one  was  a  volunteer  within.  Act 
May  18,  1838;  Hart.  Dig.,  art.  984  and 
Act  Jan  14,  1841;  Pasch.  Dig.,  art. 
1400  relating  to  the  settlement  of  es- 
tates of  deceased  foreign  volunteer 
soldiers.  Vogelsang  v.  Dougherty,  46 
Tex.  466.  See  holding  to  the  same  effct 
in  Templeton  v.  Ferguson,  89  Tex.  47, 
33  S.  W.  329,  affirming  32  S.  W.  148. 

(b)    Surviving  Spouse. 

The  wife  of  the  decedent  is  entitled 
to  the  administration  in  prefeiencc  to 
the  heir.  Mclntyre  v.  Chappell,  4 
Tex.    187,   192. 

Only  the  lawful  wife  has  the  right 
as  wife  to  administer  the  estate  of  a 
deceased  husband.  Chapman  v.  Chap- 
man, 11  Tex.  Civ.  App.  392,  32  S.  W. 
564. 

Where  a  marriage  was  duly  solem- 
nized in  Texas  according  to  law,  while 
Texas  was  subject  to  the  laws  of 
Mexico,  but  the  husband  had  a  former 
wife  living  in  Missouri,  of  which  fact 
the  second  wife  was  ignorant  until 
after  the  death  of  the  husband,  such 
second  wife  was  held  entitled   to  ad- 
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ministration,  in  exclusion  of  the  son 
of  her  husband  by  the  first  marriage. 
Smith  V.  Smith,  1  Tex.  621. 

Loss  or  Waiver  of  Rights.— See 
post,  "Waiver  of  Right  to  Administer," 
II.  A,  2,   b.    (4). 

(c)  Creditors. 

After  the  next  of  kin  and  principal 
devisee  and  legatee,  it  is  the  duty  of 
the  court,  under  the  statute,  to  appoint 
as  ac'-inistrator  such  proper  person 
as  will  accept  the  office  and  qualify. 
A  creditor,  as  such,  has  no  special 
claim  to  the  appointment.  Cain  v. 
Haas,  18  Tex.  616. 
(4)  Waiver  of  Right  to  Administer. 

The  preference  respecting  the  right 
to  the  appointment  as  administrator 
which  the  law  gives  the  next  of  kin 
and  other  enumerated  person  is  a  per- 
gonal privilege  and  may  be  v^raived  or 
Tenounced.     Coe  v.   Dial,   12  Tex.   100, 


A  stranger  and  the  next  of  kin  ap- 
P'ied  for  letters  of  administration.  The 
"€xt  of  kin  withdrew  his  application, 
«nd  the  stranger  was  appointed.  After- 
wards the  next  of  kin  applied  to  have 
the  administrator  removed  and  him- 
self appointed.  The  court  refused  his 
application,  on  the  ground  that  he  had 
^'^V^ed  his  -legal  right.  Coe  v.  Dial,  12 
Ttx  100. 

Waiver  by  Surviving  Wife.— Under 
the  express  provisions  of  Rev.  Stat. 
1895.  art.  1816,  a  surviving  wife  may 
renounce  her  privilege  of  administering 
the  estate  of  her  deceased  husband, 
and  may  designate  some  other  quali- 
fied person  to  act  in  her  stead.  Order 
^Civ.  App.),  96  S.  W.  1086,  reversed. 
Stevens  v.  Cameron.  100  Tex.  515,  101 
S.  W.  791. 

^ev.  Stat.,  art.  1896,  provides  that, 
where  a  creditor  asks  for  letters  of 
^^ministration,  administration  of  the 
estate  can  be  defeated  only  by  those  in- 
terested in  the  estate  paying,  or  oflFer- 
ing  to  pay,  the  claim,  or  proving  that 
it  is  invalid,  or  by  executing  a  bond 
for  its  payment,  conditioned  on  its  es- 


tablishment by  suit  in  a  coutt  having 
jurisdiction  thereof  within  the  county. 
Article  1914  provides  that  the  surviv- 
ing husband  or  wife  shall  have  priority 
of  administration  over  creditors.  Held, 
that  the  right  of  a  surviving  wife  to 
priority  is  not  defeated  by  a  contest 
of  a  necessity  of  administration,  on 
the  ground  that  no  debt  existed  against 
the  estate,  though  the  existence  of  the 
debt  is  established.  Truesdale  v.  Pu- 
tegnat  (Civ.  App.),  59  S.  W.  307. 

B.    GRANT  OF  LETTER. 

1.  Probate  of  Will. 

See    the    title    WILLS. 

Testamentary  executors  or  any  other 
persons  interested  in  the  estate  of  a 
decedent  may  apply  for  the  probate 
of  his  will  and  grant  of  letters  and 
any  persons  interested  may  file  oppo- 
sition and  letters  will  be  granted  to 
such  testamentary  executors  as  qualify. 
Phelps  V.  Ashton,  30  Tex.  344. 

2.  Jurisdiction  and  Venue, 
a.    Conditions  Precedent. 

(1)  In  General. 
Power  of  county  court  to  grant  let- 
ters of  administration  depend  upon 
facts  existing  at  time.  Withers  v. 
Patterson,  27  Tex.  491,  502;  Baker  z: 
De   Zavalla,   1   Posey  621,   632. 

Preference  between  Counties.— The 
power  to  administer  should  not  depend 
upon  the  mere  contingencies  upon 
which  a  preference  between  counties 
is  regulated.  Green  v.  Rugely,  23 
Tex.    539. 

(2)  Death  of  Person  on  Whose  Es- 
tate Adniinistration  Asked. 

Decease  of  person  on  whose  estate 
administration  is  sought  is  a  fact  es- 
sential to  jurisdiction  of  a  probate 
court  to  grant  letters  testamentary  or 
of  administration.  Martin  v.  Robin- 
son, 67  Tex.  368,  375.  3  S.  W.  550: 
Pleasants  v.  Dunkin,  47  Tex.  343,  355. 

Death  of  a  party  gives  court  jurisdic- 
tion over  estate,  and  presumptions 
must  be  made  in  support  of  action  of 


©ourt.      Kleinecke    r.    Woodward,    42 
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Tex.  311,  314,  citing  Giddings  v,  Steele, 
28  Tex.  732,  742;  Alexander  v.  Mave- 
rick, 18  Tex.  179,  194,  and  Hudson  v, 
Jurnigan,  39  lex.   579,   585. 

When  a  person  dies,  leaving  to  the 
jurisdiction  of  the  probate  court  an 
estate,  then,  and  not  before,  the  court 
has  power  to  inquire  and  determtne 
the  existence  or  nonexistence  of  every 
fact  necessary  to  be  determined  in  as- 
certaining whether  it  has  jurisdiction 
in  the  particular  case,  and  the  extent 
to  which  it  ought  to  be  exercised. 
Martin  v.  Robinson,  67  Tex.  368,  3 
S.   W.   550. 

If  a  person  on  whose  estate  admin- 
istration is  sought  is  alive,  no  declara- 
tion of  probate  court  to  contrary  can 
be  given  any  effect.  Martin  v,  Robin- 
son, 67  Tex.  368,  375,  3  S.  W.  550. 

Person  appointed  administrator  of 
living  person  does  not  possess  powers 
of  administrator.  Fisk  v,  Norvel,  9 
Tex.  13,  18. 

Validity  of  administration  depends 
upon  fact  of  death,  but  not  on  knowl- 
edge of  petitioner  for  letters,  of  that 
fact.  Pleasants  v.  Dunkin,  47  Tex. 
343,  355. 

Judgment  ordering  administration 
upon  estate  of  living  man  is  a  nullity, 
although  proceedings  in  court  are  reg- 
ular, and  there  is  nothing  upon  record 
showing  or  suggesting  that  owner  of 
property  upon  which  administration  is 
granted  is  living.  Caplen  v,  Compton, 
5  Tex.  Civ.  App.  410,  414,  27  S.  W. 
24,  affirmed  in  93  Tex.  637,  no  op. 

Presumption  That  Proof  of  Death 
Received  by  Court — It  will  be  pre- 
sumed that  probate  court  did  not 
grant  letters  of  administration  with- 
out receiving  proof  of  death  Pleas- 
ants V.  Dunkin,  47  Tex.  343,  355. 

Sale  of  Land  Certificate  under  Ad- 
ministration upon  Estate  of  Living  Per- 
son.— Administration  upon  the  estate 
of  one  who  is  alive,  and  the  sale  of 
a  land  certificate  thereunder,  are  void. 
Schleicher  v.  Gutbrod  (Civ.  App.),  34 
S.  W.  657. 


The  original  headright  certificate  un- 
der which  land  was  located  was  issued 
to  U.,  plaintiffs'  ancestor.  While  he 
was  still  alive,  W.  filed  a  petition  re- 
citing the  death  of  U.,  on  which  he 
was  appointed  the  administrator.  W., 
as  administrator,  then  applied  for  an 
unconditional  certificate,  and  one  was 
issued  by  the  board  of  land  commis- 
sioners, certifying  that  U.  received  the 
conditional  certificate,  and  that  he,  by 
administrator,  was  entitled  to  an  un- 
conditional headright  by  virtue  of  his 
immigration  and  said  conditional 
certificate.  Thereafter  the  adminis- 
trator sold  the  certificate  to  pay  the 
debts  of  the  estate  consisting  of  the 
money  paid  to  procure  the  certificate, 
and  executed  to  the  purchaser,  under 
whom  defendants  claim,  a  deed  for  the 
certificate  and  the  land  located  thereun- 
der. Patent  was  subsequently  issued  to 
"the  heirs  of  U.,  their  heirs  or  as- 
signs." Held  that,  without  regard  to 
the  valdity  of  the  patent,  the  adminis- 
tration being  void,  plaintiffs  had  suffi- 
cient title  to  authorize  recovery.  Bus- 
ter V,  Warren,  80  S.  W.  1063.  35  Tex. 
Civ.  App.  644. 

(8)    Existence  of  Debts. 

The  authority  of  the  court  is  not 
made  by  the  statute  dependent  upon 
the  existence  of  debts.  Kleincke  r. 
Woodward,  42  Tex.  311,  313,  distin- 
guishing Blair  v,  Cisneros,  10  Tex. 
34,  46;  Withers  v,  Patterson,  27  Tex. 
491.  See  ante,  "Estates  Free  from  In- 
debtedness,*' I,  E,  2,  c. 

In  the  case  of  Withers  v.  Patterson^ 
27  Tex.  491,  there  had  been  two  prec- 
edent administrations  of  the  same  es- 
tate, and  it  was  held  that  the  estate 
had  been  fully  administered  before  the 
third  administrator  was  appointed. 
Kleinecke  v.  Woodward,  42  Tex.  311, 
313. 

Nor  will  the  absence  of  any  evidence 
of  the  presentation  or  approval  or  ex- 
istence of  such  claims  against  the  es- 
tate, require  such  administration  to  be 
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held  void.    Kleinecke  v.  Woodward,  42 

Tex.  311. 

(4)  Existence  and  Sufficiency  of  Es- 
tate or  Assets. 

If  there  is  no  estate  where  adminis- 
tration is  sought,  there  is  nothing  to 
which  jurisdiction  of  a  probate  court 

can  attach.  Martin  v.  Robinson,  67 
Tex.  368,  375,   3   S.   W.   550. 

Probate  court  has  no  jurisdiction  to 
appoint  administrator  of  person  leav- 
ing no  estate.  Merriweather  v.  Ken- 
nard,  41  Tex.  273,  277. 

Where  an  intestate  has  no  domicile 
or  fixed  place  of  residence  in  Texas, 
and  died  without  its  limits,  leaving  no 
next  of  kin  or  property  within  the 
state,  no  jurisdiction  is  conferred  on 
any  county  court  of  the  state  to  grant 
administration  on  such  intestate's  es- 
tate. Cooper  V.  Gulf,  C.  &  S.  F.  Ry. 
Co.,  93  S.  W.  201,  41  Tex.  Civ.  App. 
596. 

An  original  administration  granted 
in  1850  on  the  estate  of  an  intestate 
who  died  in  1841,  and  in  which  the 
only  property  inventoried  was  a  con- 
ditional headright  certificate,  which 
had  been  transferred  by  the  intestate, 
is  void  for  lack  of  jurisdiction;  and, 
on  such  facts  appearing  in  the  record, 
the  administration  should  be  dismissed 
hy  the  probate  court.  Merriweather  v. 
Kennard,  41  Tex.  373.  See,  also,  Mar- 
tin r.  Robinson,  67  Tex.  368,  377,  3 
S.  W.  550. 

Real  Property. — Administration  may 
be  granted  upon  the  basis  of  real  prop- 
erty alone.  Grande  v.  Herrera,  15 
Tex.  533. 

Nonresident  Leaving  Credits  in 
Stitc.— Probate  courts  have  jurisdiction 
over  the  assets  of  a  nonresident  who, 
dying  at  his  domicile,  leaves  credits 
'  Jn  the  state.  Simpson  v.  Knox,  1 
Posey,  Unrcp.  Cas.  569. 

"The  existence  in  Texas  of  assets 
gave  jurisdiction  over  them  to  the 
courts  of  this  state.  Pas.  Dig.,  1260; 
Jones  r.  Jones,  15  Tex.  143;  Green  v. 
Rugcly,  23  Tex.  539.    This  jurisdiction 


is  not  dependent  upon  the  existence  or 
nonexistence  of  any  other  administra- 
tion at  the  place  of  domicile  or  else- 
where." Simpson  v,  Knox,  1  Posey 
569,  575. 

Transfer  by  Heirs  of  Interest  to 
Application  for  Administration. — A 
transfer  by  the  heirs  of  a  decedent  of 
their  claims  to  the  estate,  with  a  power 
to  the  purchaser  to  settle  the  claims 
in  such  manner  as  the  heirs  them- 
selves might  have  done,  does  not  affect 
the  power  of  the  probate  court  to  ad- 
minister upon  the  estate.  Templeton 
V.  Ferguson,  89  Tex.  47,  33  S.  W.  329. 

Fact  That  Property  Will  Escheat.— 
The  general  jurisdiction  of  the  county 
court  for  the  purposes  of  administra- 
tion on  the  estates  of  deceased  per- 
sons is  not  limited  by  the  fact  that  the 
property  of  the  decedent  will  escheat 
to  the  estate.  Hall  v.  Claiborne,  27 
Tex.   217. 

The  act  to  provide  for  vesting  in  the 
state  escheated  property,  passed  March 
20,  1848,  does  not  prohibit  administra- 
tions in  the  county  court  upon  the 
estates  of  persons  dying  intestate  with- 
out hens.  Hall  v.  Claiborne,  27  Tex. 
217. 

(5)   Domicile  of  Decedent  and  Situs  of 

EsUte. 
(a)   In  General 

See  the  title  CONFLICT  OF  LAWS, 
vol.    4,   p.    254. 

That  a  party  died,  or  had  property 
in  a  particular  diocese,  as  a  general 
rule,  is  the  test  of  jurisdiction  of  the 
ecclesiastical  courts  in  England,  to 
grant  administration;  but  it  will  be 
granted,  when  necessary,  upon  unad- 
ministered  effects  found  there.  Green 
V.  Rugely,  23  Tex.  539. 

The  difficulty  in  the  several  Ameri- 
can states,  in  granting  administration 
upon  property  of  one  dying  abroad 
and  brought  within  their  jurisdiction, 
arises  from  the  limited  scope  of  au- 
thority given  by  their  statutes.  Green 
V.  Rugely,  23  Tex.  539. 

Where   decedent   had   neither   domi- 
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cile  nor  property  at  date  of  his  death 
m  county  where  letters  or  administra- 
tion were  issued,  the  letters  issued 
would  be  void  for  want  of  jurisdiction. 
Duncan  v.  Veal,  49  Tex.  603,  611. 

(b)  County  of  Residence. 

Administration  was  properly  granted 
in  1838  in  that  county  of  the  Texan 
republic  where  deceased  resided  at  his 
death.  Delk  v.  Punchard,  64  Tex.  360; 
Burdett  v.  Silsbee.  15  Tex.  604;  Ward- 
rup   V,   Jones,   23   Tex.   489,   494. 

A  mere  temporary  residence  in  any 
county  does  not  give  the  court  of  that 
county  exclusive  jurisdiction  to  grant 
administration  on  the  estate  of  a  de- 
cedent under  the  statute  (Hart.  Dig., 
art.  1030).  It  must  have  been  a  fixed 
domicile  or  residence.  George  v.  Wat- 
son, 19  Tex.  354. 

(c)  County  of  Domicile  or  Lex   Rei 
SitL 

Where  there  is  no  administration  in 
county  of  domicile,  administration  can 
be  opened  in  county  where  decedent 
had  real  estate'.  Grande  v,  Herrera, 
15  Tex.  533,  536.' 

(d)  Estate  of  Nonresidents. 

See  the  title  COURTS,  vol.  5  p. 
317. 

Under  the  laws  in  force  in  1840, 
probate  courts  had  power  to  grant  ad- 
ministration on  the  estates  of  persons 
who  were  not  inhabitants  or  residents 
of  the  county  at  the  time  of  their 
decease.  Pleasants  v.  Dunkin,  47  Tex. 
343;  Brockenborough  v.  Melton,  55 
Tex.  493,  504.  See,  to  the  same  effect, 
Ferguson  v.  Templeton  (Civ.  App.),  32 
S.  W.  148,  149,  affirmed  in  89  Tex.  47. 

Where  a  nonresident  decedent  dies 
leaving  property  within  the  state,  the 
probate  court  where  the  property  is 
found  has  exclusive  jurisdiction  to  ap- 
point an  administrator.  Simpson  v, 
Knox,  1  Posey  Unrep^.  Cas.  569. 

The  jurisdiction  of  a  probate  court 
of  a  county  organized  under  the  law 
of  1836  of  the  republic  of  Texas  was 
not  restricted  to  the  estate  of  one  who 


at  his  death  was  an  inhabitant  or  resi- 
dent of  the  county.  Ferguson  v.  Tem- 
pleton (Civ.  App.),  32  S.  W.  148;  Tem- 
pleton V.  Ferguson,  89  Tex.  47,  33  S. 
W.  329. 

Under  act  of  1836,  probate  court  of 
Harrisburg  County,  had  power  to 
grant  letters  upon  estate  of  soldier 
killed  in  1836,  although  his  residence 
was  not  in  such  county,  it  not  being 
proved  that  he  was  not  a  citizen  of 
the  republic.  Templeton  v.  Ferguson, 
89  Tex.  47,  56,  33  S.  W.  329,  affirming 
32  S.  W.  148;  Pleasants  v.  Dunkin,  47 
Tex.  343;  Brockenborough  v.  Melton, 
55   Tex.   493,'   504. 

(e)  County  Where  Death  Occurred. 
Ward. — Where    a    ward    dies  owing 

debts  and  owning  property,  the  county 
court  of  the  county  where  the  death 
occurred  has  jurisdiction  to  appoint  an 
administrator  of  the  estate,  though  the 
guardian  has  not  made  final  settle- 
ment. Alford  V.  Halbert,  74  Tex.  346. 
12  S.  W.  75.  See  Fortson  v.  Alford, 
62  Tex.  576,  580. 

Transient  Person. — Where  a  tran- 
sient dies  intestate  and  has  no  fixed 
domicile,  administration  must  be  taken 
out  in  the  county  in  which  he  dies  or 
in  which  was  his  principal  property. 
Hearn  v.  Camp,  18  Tex.  545;  Temple- 
ton V,  Falls  Land,  etc.,  Co.,  77  Tex. 
55,  57,   13   S.  W.  964. 

County  Where  Foreign  Volunteer 
Soldier  Killed. — ^The  county  where  a 
volunteer  soldier  in  the  Texan  army 
from  Louisiana  was  killed  has  juris- 
diction of  his  estate  where  he  had  no 
property  or  domicile  elsewhere.  Dun- 
can V,  Veal,  49  Tex.  603. 

(f)  Situs  of  Assets. 

Mansf.  Dig.,  Ark.  §  5225,  in  force  in 
Indian  Territory,  where  intestate  was 
killed,  creates  a  liability  for  wrongful 
death;  and  §  5226,  authorizes  recovery 
in  such  action  by  decedent's  personal 
representative  for  the  exclusive  benefit 
of  the  widow  and  next  of  kin,  to  be 
divided    one-thifd    to    the    widow    and 
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two-thirds  to  the  children,  if  any. 
Held,  that  such  liability  was  not  assets 
of  the  decedent's  estate  distributable 
to  creditors,  and  therefore,  though  re- 
garded as  located  in  Texas,  notwith- 
standing the  wrongful  act  occurred  in 
Indian  Territory,  and  deceased  resided 
and  died  in  Oklahoma  Territory,  was 
insufficient  to  justify  the  appointment 
of  an  administrator  in  Texas.  Cooper 
r.  Gulf,  C.  &  S.  F.  Ry.  Co.,  93  S.  W. 
201,  41  Tex.  Civ.  App.  596. 

Mansf.  Dig.,  Ark.,  §  5223,  in  force  in 
Indian  Territory,  provides  that  for 
wrongs  done  to  the  person  or  prop- 
erty of  another,  an  action  may  be 
maintained  by  the  person  injured,  or, 
after  his  death,  by  his  executors  or 
administrators,  in  the  ftame  manner 
and  with  like  effect  as  actions  founded 
on  contracts.  Held,  that  such  section 
was  a  local  law,  having  no  extraterri- 
torial force,  and  hence  a  cause  of  ac- 
tion given  to  the  personal  representa- 
tives of  a  deceased  person  for  injuries 
sustained  in  Indian  Territory  by  such 
section  conferred  no  jurisdiction  on 
the  courts  of  Tekas  where  the  defend- 
ant resided,  to  grant  letters  of  admin- 
istration on  the  decedent's  estate  for 
the  sole  purpose  of  suing  on  such 
claim.  Cooper  v.  Gulf,  C.  &  S.  F.  Ry. 
Co.,  93  S.  W.  201,  41  Tex.  Civ.  App. 
596,  citing  Texas  &  Pac.  R.  Co.  v. 
Richards,  68  Tex.  375,  4  S.  W.  627, 
and  distinguishing  H.  &  T.  C.  R.  Co. 
V.  Hook,  60  Tex.  403. 

Situs  of  a  Judgment — Rev.  Stat.,  art. 
1843,  provides  that,  if  a  deceased  had 
no  domicile  within  the  state,  adminis- 
tration may  be  granted  in  the  county 
where  he  died,  or  in  the  one  where 
his  principal  property  was  situated. 
Held,  that  where  a  deceased  had  had 
no  fixed  domicile,  and  no  property, 
save  a  judgment  rendered  in  a  certain 
county,  the  statute  did  not  authorize 
administration  in  such  county,  since 
the  situs  of  a  judgment  follows  the 
owner's  residence.  Angier  v.  Jones, 
67  S.  W.  449,  28  Tex.  Civ.  App.  402, 
7  Tex— 27 


affirmed  in  95  Tex.  673,  no  op.;  Ferris 
i\  Kemble,  75  Tex.  476,  12  S.  W.  689. 

Property  Brought  into  State  after 
Death  of  Decedent — Property  of  a 
nonresident  decedent,  brought  into  the 
state  after  the  death  of  decedent, 
will  confer  jurisdiction  for  purposes 
of  administration.  Green  v.  Rugely, 
23  Tex.   539. 

The  terms  of  our  statute  are  suffi- 
ciently broad  to  admit  an  administra- 
tion to  be  granted  in  respect  to  any 
unadministered  property,  whether  it 
was  here  at  the  time  of  the  death  of 
the  party,  or  was  brought  here  after- 
wards.    Green  v.  Rugely.  23  Tex.  539. 

In  order  to  give  the  court  powers 
commensurate  with  the  general  objects 
of  the  system,  the  grant  was  made 
thus  general,  in  the  act  of  1848,  "to 
regulate  proceedings  in  the  county 
court;"  and  the  provisions  of  the  act 
of  1836,  which  might  be  construed 
into  a  limitation  on  the  power,  was 
not  inserted  in  it.  Green  v.  Rugely, 
23  Tex.  539.- 

b.  Jurisdiction  of  Particular  Courts. 
County  Court  under  Rev.  Stat.,  Art 

1843.— Under  Rev.  Stat.,  art.  1843,  a 
county  court  held  to  have  no  jurisdic- 
tion to  grant  letters  of  administration. 
Angier  v.  Jones,  28  Tex.  Civ.  App.  402, 
67  S.  W.  449,  affirmed  in  95  Tex.  673, 
no  op. 

County  Courts  as  Courts  of  General 
Jurisdiction. — See  post,  "Presumptions 
as  to  Jurisdiction,"  II,  D,  2,  b,  (3), 
(a),  dd,   (aa),  ccc. 

District  Courts.— See  the  title 
COURTS,  vol.  5,  p.  268,  et  seq. 

c.  Transfer  of  Administration  to  New 

County. 

See  post,  "Transfer  of  Administra- 
tion to  New  County,"  II,  B,  2,  c. 

d.  Exclusive,  Concurrent  and  Conflict- 

ing Jurisdiction. 

See  the  title  COURTS,  vol.  5,  pp. 
268,    276,   323. 

Under  Rev.  Stat.,  art.  1844,  where 
two   courts   have    concurrent    jurisdic- 
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tion  of  an  estate,  the  one  in  which 
application  for  letters  testamentary  or 
of  administration  thereon  is  first  made 
is  entitled  to  the  exclusive  jurisdiction. 
This  statutory  rule  is  applied  as  be- 
tween an  application  for  letters  in  the 
county  of  the  decedent's  residence,  and 
the  subsequent  appointment  by  the 
court  of  another  county  of  a  receiver 
for  the  joint  estate  of  the  decedent  and 
his  former  wife,  made  in  connection 
with  a  suit  and  administration  of  the 
latter's  estate  in  such  other  county. 
Long  V,  Richardson,  26  Tex.  Civ.  App. 
197.  62   S.  W.  964. 

When  letters  of  administration  have 
been  granted  in  one  county  the  juris- 
diction of  that  court  attaches,  and  it 
has  been  held,  that  no  other  county 
court  can  take  jurisdiction  over  the 
estate  by  granting  letters  (Lovering  v. 
McKinney,  7  Tex.  521,  523;  Grande  r. 
Herrera,  15  Tex.  533,  535;  Grande  v. 
Chaves,  15  Tex.  550,  554;  Burdett  v, 
Silsbee,  15  Tex.  604,  616);  and  the 
same  rule  obtains  when  the  adminis- 
tration has  been  closed  up.  Fisk  v, 
Norvel,  9  Tex.  13,  18;  Hurt  v.  Horton, 
12  Tex.  285;  Francis  v.  Hall,  13  Tex.. 
189,  192;  Soye  v.  McCallister,  18  Tex. 
80,  100;  Giddings  v.  Steele,  28  Tex.  732, 
750.  See  the  title  COURTS,  vol.  5,  p. 
343. 

Grant  of  Letters  When  Decree 
Pending  in  Another  County  Court  Ad- 
justing All  Interest. — A  sale  of  land 
belonging  to  a  deceased  minor's  estate 
was  made  to  satisfy  the  debts  of  the 
estate,  the  proceedings  being  regular 
and  under  the  order  of  the  probate 
court  of  D.  county.  Later,  one  of  the 
heirs  brought  a  bill  of  review  in  the 
probate  court  of  D.  county  to  correct 
the  orders  made  in  that  court,  on  the 
ground  that  when  letters  of  adminis- 
tration were  granted  in  D.  county, 
there  was  pending  a  decree  of  the  dis- 
trict court  of  A.  county  fully  adjust- 
ing all  rights  and  interests  in  the  es- 
tate. Held,  that  as  between  the  parties 
whose   interests  were   involved   in   the 


litigation,  the  county  court  of  D. 
county  did  not  have  jurisdiction  to 
grant  letters  of  administration,  but  that 
the  jurisdiction  of  the  county  court  in 
the  abstract  over  the  subject  matter 
could  not  be  questioned  under  Rev.  St. 
arts.  2682,  2683,  2686,  but  that  as  to 
third  persons,  strangers  to  the  litiga- 
tion in  A.  county,  the  administration 
in  D.  county  was  not  a  nullity.  Ed- 
wards V,  Halbert,  64  Tex.  667;  Fort- 
son  V.  Alford,  62  Tex.  576. 

3.  Time  within  Which  Application  May 

Be  Made, 
a.  In  Absence  of  Statute. 

"There  ought  to  be  some  limit  of 
time  after  death  when  administration 
could  be  taken  out  upon  an  estate,  even 
in  the  absence  of  a  statute."  Harwood 
V,  Wylie,  70  Tex.  538,  542,  7  S.  W.  789. 

There  may  be  cases  in  which,  even 
after  a  great  lapse  of  time,  administra- 
tion, at  least  a  limited  one,  may  be 
deemed  expedient.  Blair  v.  Cisneros,. 
10  Tex.  34.  See  post,  ^'Presumption 
That  Administration  Closed  Vel  Non,'* 
HI,  G,  3. 

The  act  of  March  80th,  1848,  did  not 
fix  any  period  after  which  administra- 
tion should  not  be  opened,  and  the 
courts  can  not  legislate  by  fixing  an 
arbitrary  period.  Martin  v,  Robinson, 
67  Tex.  368,  3  S.  W.  550.  See,  also, 
Saul  V.  Frame,  3  Tex.  Civ.  App.  596, 
605,   22  S.  W.  984. 

Administration  Not  Void  from  Mere 
Lapse  of  Time. — In  a  number  of  opin- 
ions of  judges  of  the  supreme  court, 
it  is  asserted  that  the  time  passing  be- 
tween death  and  an  application  for  ^<^- 
ministration  may  be  so  great  that  the 
presumption  will  become  conclusive 
that  there  exist  no  debts  and  no  bas'.s 
for  administration,  so  that  there  is,  in 
law,  no  estate  to  be  administered  and 
the  property  had  become  absolutely 
that  of  those  entitled  to  take  from  the 
decedent  and  is  beyond  the  power  of 
the  probate  court.  This  doctrine  was 
reviewed    in    the    case    of    Martm     x\ 
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Robinson,  67  Tex.  368,  3  S.  W .  550,  and 
it  is  there  said  that  in  all  of  the  cases 
in  which  administration  had  been  held 
to  be  void  there  existed  other  reasons 
for   the    judgments    than     the      mere 
length  of  time  between  the  death  and 
the  commencement  of  the  proceeding. 
Whether   it    be    true    or   not,    that    in 
some  supposable   case   an   administra- 
tion might  be  adjudged  void  upon  the 
sole  ground   stated,  it  is  true  that  no 
decision  of  the  supreme  court  has  held 
that  delay  such  as  that  here  in  ques- 
tion by  itself  would  be  attended  with 
such  a  consequence.    Nelson  v.  Bridge, 
98  Tex.  523,  532,  86  S.  W.  7.     For  such 
overmled  expressions,  see  the  follow- 
ing cases:  Chandler  v.  Hudson,  11  Tex. 
32.  37;   Boyle   v.    Forbes,   9   Tex.   35; 
Blair  v.  Cisneros,  10  Tex.  34;  Cochran 
V.  Thompson,    18    Tex.    652;    Paul  v. 
Willis,  69  Tex.  261,  7  S.  W.  357;  State 
V.  Zanco,  18  Tex.   Civ.   App.   127,   129. 
M  S.  W.  527,  affirmed  in  93  Tex.  720, 
no  op.;  Hearn  v.  Camp,  18  Tex.   545, 
547;  Wardrup   v.   Jones,   23   Tex.   489, 
494;  Templeton    v.    Falls    Land,    etc., 
Co.,  77  Tex.  55,  57,  13  S.  W.  964;  Dun- 
can V.  Veal,  49  Tex.  603,  610;    McMa- 
hanr.  Rice,  16  Tex.  335,  337;     Withers 
r.  Patterson,  27  Tex.  491,  492;  Patter- 
son r.  Allen,   50  Tex.  23,  25;   Low  v. 
Felton.  84  Tex.  378,  385,  19  S.  W.  693. 
Administration        Granted        within 
Longest  Period  of  Limitation. — When 
time  after   which    administration   may 
not  be  granted  is  not  fixed  by  statute, 
a  court  will  not   declare   an   adminis- 
tration   void,    if    granted    within     ten 
years,  which  is  the  longest  period  of 
limitation.    Martin  v.  Robinson,  67  Tex. 
368,  379,   3    S.    W.    550,    distinguishing 
Francis  v.  Hall,  13  Tex.   189;   Blair  v. 
Cisneros,  10  Tex.  34,  35. 

If  the  period  w^hich  would  bar  debts 
is  to  be  deemed  the  period  after  which 
administration  can  not  be  legally 
granted  (when  not  regulated  by 
statute),  then  the  courts  ought  not, 
in  a  collateral  proceeding,  to  declare 
an    administration     void,     if     granted 


within  ten  years,  which  in  Texas  is  the 
longest  period  of  limitation.  Martin  v, 
Robinson,  67  Tex.  368,  3  S.  W.  550. 

After  Four  and  Less  than  Ten  Years. 
— After  the  lapse  of  four  years  from 
the  death  of  an  intestate,  the  presump- 
tion is  that  there  are  no  debts  or  if 
any  that  they  are  barred  by  limitation 
and  that  the  property  has  gone  into 
the  possession  of  the  person  entitled 
to  receive  it.  Loyd  v.  Mason,  38  Tex. 
212. 

The  administration  was  not  void  be- 
cause seven  or  eight  years  elapsed  be- 
tween the  death  of  the  intestate  and 
the  grant  of  letters.  Lyne  v,  Sanford^ 
82  Tex.  58,  63,  19  S.  W.  847;  Martin  v^ 
Robinson,  67  Tex.  368,  3  S.  W.  550» 
and  authorities  cited.  Harris  v. 
Shafer  (Civ.  App.),  21  S.  W.  110,  112, 
reversed  in  86  Tex.  314. 

The  presumption  will  not  prevail 
from  lapse  of  nine  years  from  the 
deatji  of  decedent  to  the  confirmation 
of  the  sale  that  no  debts  existed;  and 
hence  that  no  administration  was  nec- 
essary. Dickson  v.  Moore,  9  Tex.  Civ» 
App.  514,  30  S.  W.  76;  Martin  v.  Rob- 
inson, 67  Tex.  368,  3  S.  W.  550. 

After  Ten  Years. — Administration 
had  ten  years  after  death  of  decedent 
will  be  presumed  to  be  unnecessary 
and  illegal  unless  facts  are  alleged 
showing  necessity  therefor.  Paul  v, 
Willis,  69  Tex.  261,  264,  7  S.  W.  357; 
Martin  v.  Robinson,  67  Tex.  368,  375, 
3  S.  W.  550. 

The  lapse  of  more  than  10  years  from 
the  date  of  death  to  the  time  of  appli- 
cation for  letters  of  administration  is 
insufficient  to  raise  the  presumption 
against  the  existence  of  debts,  so  as  to 
prevent  the  probate  court  from  taking 
jurisdiction.  Shirley  v.  Warfield,  12 
Tex.  Civ.  App.  449,  34  S.  W.  390,  dis- 
tinguishing Duncan  v.  Veal,  49  Tex. 
603  and  Paul  v.  Willis,  69  Tex.  261,  7 
S.  W.  357. 

The  law  in  force  at  the  time  admin- 
istration on  an  estate  was  granted 
(1852)  not  fixing  any  time  after  intes- 
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tate's  death  within  which  administra- 
tion should  commence,  such  adminis- 
tration was  not  void  for  being  granted 
more  than  10  years  after  death.  Lyne 
V.  Sanford,  82  Tex.  58,  19  S.  W.  847,  27 
Am.  St.  Rep.  852. 

The  fact  that  twelve  years  elapsed 
after  the  death  of  the  intestate  before 
grant  of  administration  upon  his  es- 
tate affords  a  strong  presumption  that 
the  debts  of  the  estate,  if  any  existed, 
had  been  paid;  but  it  is  only  a  pre- 
sumption, and  the  jurisdictional  fact  of 
debts  can  exist  in  the  face  of  the  pre- 
sumption, though  no  debts  were  paid 
during  the  administration.  Saul  v. 
Frame,  3  Tex.  Civ.  App.  596,  22  S.  W. 
984. 

Fourteen  Years. — A  grant  of  admin- 
istration after  a  lapse  of  14  years  from 
the  death  of  the  intestate  should  be 
regarded  as  a  nullity.  But  there  may 
be  special  reasons  which  would  even 
then  supported  a  grant, — as,  for  in- 
stance, a  money  demand  or  claim  of 
the  estate  lately  fallen  due.  Cochran's 
Adm'rs  v.  Thompson,  18  Tex.  652. 

An  order  of  a  probate  court,  grant- 
ing administration  upon  the  estate  of 
an  intestate,  will  not  be  deemed  void 
upon  the  sole  ground  that  over  14 
years  elapsed  after  the  death  of  the 
intestate  before  administration  was 
granted.  Martin  v.  Robinson,  67  Tex. 
368,  3  S.  W.  550;  Saul  v.  Frame,  3  Tex. 
Civ.  App.  596,  605,  22  S  .W.  984. 

Administration*  opened  IS  years 
after  the  death  of  intestate,  without 
any  allegation  of  indebtedness,  and 
when,  under  the  longest  period  allowed 
by  law,  any  debt  that  he  may  have 
owed  and  that  had  matured  at  the  time 
of  his  death  would  have  been  barred,  is 
void.  Stone  Land  &  Cattle  Co.  z\ 
Boon,  73  Tex.  548,  11  S.  W.  544;  Saul 
V.  Frame,  3  Tex.  Civ.  App.  596,  605,  22 
S.  W.  984. 

Act  Jan.  14,  1841,  provided  that  "no 
administration  shall  be  granted  on  the 
estate  of  any  person  who  served  in 
the    Georgia    Battalion,    or   any    other 


volunteer  from  a  foreign  country  who 
may  have  fallen  in  the  battles  of  the 
republic,  or  otherwise  died  in  the  lim- 
its of  the  same,  to  any  person  who 
shall  not  show  himself  entitled  to  the 
same  as  next  of  kin,  or  shall  not  pro- 
duce an  authority  from  the  heirs  or 
next  of  kin  of  such  deceased  soldier 
authorizing  him  to  take  administra- 
tion of  the  same."  A  petition  for  ad- 
ministration, filed  15  years  after  the 
death  of  such  a  soldier,  did  not  allege 
the  existence  of  any  indebtedness,  and 
only  alleged  that  "he  died  several  years 
since,"  and  was  "a  transient  person," 
and  that  "there  are  no  kindred  of  the 
deceased  known  to  petitioner  in  Texas, 
and  that  he  has  been  requested  to  open 
said  estate  by  the  heirs."  Held,  that 
there  was  no  jurisdiction  to  grant  the 
administration.  Stone  Land  &  Cattle 
Co.  V.  Boon,  73  Tex.  548,  11  S.  W.  544. 

Where  administration  was  taken  out 
on  estate  of  a  soldier  who  perished  in 
massacre  of  the  Alamo,  nearly  fif- 
teen years  after  such  massacre,  and 
no  debts  were  shown  to  exist,  a  sale 
under  administration  was  invalid.  Har- 
wood  .V.  Wylie,  70  Tex.  538.  542,  7 
S.  W.  789. 

Decedent  perished  in  Goliad  in 
March,  1836.  Administration  was  pro- 
cured on  his  estate  in  June,  1851,  more 
than  fifteen  years  subsequent  to  his 
death,  at  a  time  when  evidently  all 
debts  of  the  deceased  were  barred  by 
limitation,  and  none  were  shown  to 
exist.  It  was  held  that  the  grant  of  ad- 
ministration was  void.  Templeton  v. 
Falls  Land,  etc.,  Co.,  77  Tex.  55,  57,  13 
S.  W.  964,  following  Hearn  v.  Camp, 
18  Tex.  545,  547.  A  similar  grant  ob- 
tained a  shorter  period  of  time  after 
the  death  of  the  intestate  was  held  to 
be  without  authority  of  law,  in  War- 
drup  V.  Jones,  23  Tex.  489,  494. 

In  case  of  a  second  administration 
upon  the  same  estate  it  seems  the  time 
after  death  when  administration  can 
be  taken  out  upon  the  estate  is  fixed 
at   such   period  as   would   raise  a    pre- 


Digitized  by 


Google 


Executors-  and  Administrators 


421 


sumption  that  all  debts  had  been  paid. 
Harwood  v.  Wylie,  70  Tex.  538,  542, 
7  S.  W.  789.  See,  also,  Paul  v.  Willis, 
69  Tex.  261,  264,  7  S.  W.  357;  Saul  v. 
Frame,  3  Tex.  Civ.  App.  596,  605,  22 
S.  W.  984;  Duncan  v.  Veal,  49  Tex.  603, 
604.  Martin  v.  Robinson,  67  Tex.  368, 
377,  3  S.  W.  550. 

"In  the  case  of  Paul  v.  Willis,  69 
Tex.  261,  264,  7  S.  W.  357,  *  *  *  it 
appears  there  were  two  attempted  ad- 
ministrations, one  sued  out  more  than 
ten  years  after  the  death  of  the  intes- 
tate, and  which  is  presumed  to  have 
been  closed,  and  the  other  sued  out 
seventeen  years  after  intestate's  death. 
The  court  holds  both  these  attempted 
administrations  to  be  void."  Saul  v. 
Frame,  3  Tex.  Civ.  App.  596,  605,  22 
S.  W.  984. 

Where  Heirs  Accept  and  Divide  Es- 
tate.~"In  Francis  v.  Hall,  13  Tex.  189, 
it  appeared  that  the  testator  died  in 
1837;  that  there  wgs  controversy  about 
the  probate  of  his  will;  that  the  heirs 
compromised  it,  and  accepted  and  di- 
vided the  estate,  and  it  was  held  that 
an  administration  granted  more  than 
ten  years  afterwards  was  void."  Mar- 
tin V.  Robinson,  67  Tex.  368,  377,  3  S. 
W.  550. 

Petition. — Petition  of  creditor  in 
1850  for  letters  of  administration,  re- 
citing that  intestate  died  in  1839, 
owned  property  and  owed  debts,  is 
not  insufficient  to  give  court  jurisdic- 
tion, if  record  does  not  otherwise  show 
administration  was  unauthorized. 
Shirley  v.  Warfield,  12  Tex.  Civ.  App. 
449.  456,  34  S.  W.  390. 

Allegation  of  Special  Necessity. — 
Where  petition  does  not  aver  some 
special  necessity  for  granting  letters 
of  administration  it  must  be  pre- 
sumed that  there  was  no  occasion  for 
it  after  great  lapse  of  time  from  de- 
cedent's death.  Duncan  v.  Veal,  49 
Tex.  603,  610;  Stone  Land,  etc.,  Co.  v. 
Boon,  73  Tex.  548,  11   S.  W.   544. 

Evidence  as  to  '\\lien  Administra- 
tion Was  Begun. — In   State  v.   Zanco, 


18  Tex.  Civ.  App.  127,  129,  44  S.  W. 
527,  affirmed  in  93  Tex.  720,  no  op.  the 
court  said:  "It  is  insisted  by  appel- 
lant that  the  administration  was  null 
and  void,  because  the  administration 
was  not  begun  until  fifteen  years 
after  the  death  of  Zanco,  and  the  pre- 
sumption would  be  that  all  the  debts 
were  barred.  Citing  Paul  v.  Willis, 
69  Tex.  261,  7  S.  W.  357.  The  de- 
cision cited  bears  out  the  contention, 
but  there  are  no  facts  in  the  record 
which  would  make  it  applicable.  There 
is  no  evidence  whatever  as  to  the  time 
when    the   administration    was    begun." 

b.    Under  the  Statutes. 
When  Spanish.  Law  in  Force. — The 

ancestor  died  in  1833,  owing  no  debts, 
and  the  succession  was  accepted  by 
the  heirs.  In  1849  the  widow  took  out 
letters  of  administration  upon  the  es- 
tate. Held,  that  the  grant  of  adminis- 
tration was  a  nullity.  Blair  v.  Cisneros, 
10  Tex.  34. 

"In  Blair  v.  Cisneros,  10  Tex.  34, 
35,  it  appeared  that  the  intestate  died 
in  1833,  when  the  Spanish  law  was  in 
force,  which  permitted,  heirs  to  ac- 
cept an  estate  without  administra- 
tion; that  this  was  done;  that  there 
were  no  debts,  and  upon  this  state  of 
facts  it  was  held  that  administration 
taken  out  in  1849  was  void."  Martin 
V.  Robinson,  67  Tex.  368,  376,  3  S.  W. 
550.  See,  also,  Kleinecke  v.  Wood- 
ward, 42  Tex.  311,  313,  in  which  it 
said:  "The  great  lapse  of  time,  six- 
teen years,  after  the  death  of  the  in- 
testate, appears  to  have  weighed 
heavily  with  the  court  in  deciding  the 
case." 

Under  Probate  Act  of  1870, — Under 
the  probate  act  of  1870,  no  administra- 
tion can  be  granted  after  four  years 
have  elapsed  from  the  death  of  the  in- 
testate.    Loyd  V.   Mason,   38  Tex.   212. 

Under  Revised  Statute,  Art.  1827. — 
The  statute  as  revised  fixes  the  time 
after  death  when  administration  can 
be  taken  out  upon  an  estate  at  four 
years  after  death  of  the  intestate.  Rev. 
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Stat.,  art.  1827;  Harwood  v.  Wylie,  70 
Te*.  538,  542,  7  S.  W.  789;  Nelson  v. 
Bridge,  98  Tex.  523,  532,  86  S.  W.  7; 
Rogers  v.  Watson,  81  Tex.  400,  403,  17 
S.  W.  29;  Wardrup  v.  Jones,  23  Tex. 
489,  491;  Patterson  v.  Allen,  50  Tex.  23, 
25;  Low  V.  Felton,  84  Tex.  378,  385,  19 
S.  W.  693. 

Construction  of  Statute  and  ££Fect 
upon  Jurisdiction  of  Courts. — Rev.  St. 
1895,  arts.  1880,  1881,  provide  that  ap- 
plications for  letters  testamentary  or 
of  administration  must  be  filed  within 
four  years  after  the  death  of  testator 
or  intestate.  Articles  1840-1843  pro- 
vide that  certain  specified  admmistra- 
tions  shall  be  void,  but  there  is  no  pro- 
vision that  the  granting  of  letters  after 
the  lapse  of  four  years  shall  be  be- 
yond the  jurisdiction  of  the  court. 
Articles  1884,  1888,  1926,  1927,  pre- 
scribe the  requisites  of  applications 
and  proofs  in  granting  letters,  one  of 
which  is  the  statement  of  the  time  and 
place  of  the  death,  and  another  is  that 
the  court  has  jurisdiction  of  the  es- 
tate. Article  1882  declares  that,  where 
letters  testamentary  or  of  administra- 
tion have  once  been  granted,  any  per- 
son interested  may  proceed  after  any 
lapse  of  time  to  compel  a  settlement 
of  the  estate  when  it  does  not  appear 
from  the  record  that  the  administra- 
tion has  been  closed.  Held,  that  the 
granting  of  letters  of  administration 
more  than  four  years  after  the  death 
of  -testator  is  not  wholly  beyond  the 
jurisdiction  of  the  court,  so  as  to 
render  the  administration  proceedings 
subject  to  collateral  attack.  Nelson 
V.  Bridge,  86  S.  W.  7,  98  Tex.  523. 

The  theory  "that  after  a  sufficient 
lapse  of  time  there  is  a  conclusive  pre- 
sumption of  the  nonexistence  or  ex- 
tinguishment of  debts  and  of  all  jus- 
tification for  administration  was  not 
applied  by  the  legislature  in  adopting 
four  years  as  the  limitation  for  the 
commencement  of  proceedings;  for,  ir- 
respective of  administration,  art.  2089 
expressly  continues  the  charge  of 
debts  upon  the  property  of  heirs,  dev- 


isees and  legatees  so  long  as  the 
debts  themselves  are  not  barred  'by 
the  laws  of  limitation.' "  Nelson  v. 
Bridge,  98  Tex.  523,  532,  86  S.  W.  7. 

Ancillary  Administration. — Articles 
1880  and  1881,  Rev.  Stat.,  prohibiting 
the  appointment  of  executors  or  ad- 
ministrators after  the  lapse  of  four 
years  from  the  death,  apply  to  an  ap- 
plication for  letters  in  Texas  upon  the 
estate  of  a  nonresident,  though  merely 
ancillary  to  probate  proceedings  com- 
menced before  that  time  in  the  state 
of  his  residence.  Nelson  v.  Bridge,  98 
Tex.  523,  86  S.  W.  7. 

4.  Parties. 

a.  Parties  Who  May  Apply. 

See  ante,  "Right  to  Appointment," 
II,   A,  2,   b. 

b.  Parties  Contestant  or  Defendant 

See  post,  "Objections  to  Appoint- 
ments," II,  B,  6. 

In  a  contest  for  Jetters  of  adminis- 
tration between  two  parties,  the  party 
who  appears  and  contests  the  appli- 
cation assumes  the  position  and  re- 
sponsibilities of  a  defendant.  Hall  v. 
Claiborne,  27  Tex.  217. 

5.  Petition  or  Application. 

a.  Application   for  Administration   on 

More  than  One  Estate. 

The  fact  that  administration  on  two 
estates  was  applied  for  in  one  petition 
does  not  invalidate  the  administration. 
Saul  V.  Frame,  3  Tex.  Civ.  App.  596,  22 
S.  W.  984;  Grande  v.  Herrera,  15  Tex. 
533,  538.  See  post,  "Collateral  At- 
tack, II,   D,  2,  b,   (3),  (a). 

b.  Averments. 

(1)    Necessary  Averments. 
Situs    of    Property    or   Residence. — 

Under  Act  1846.  requiring  that  letters 
of  administration  be  granted  in  the 
county  of  deceased's  residence,  or 
where  he  owned  property,  or  where 
he  died,  letters  issued  by  the  probate 
court  of  a  county  where  deceased  did 
not  die,  on  an  application  which  fails 
to  show  either  the  situs  of  deceased's 
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p'operty  or  his  residence,  are  void. 
Paul  V.  Willis,  69  Tex.  261,  7  S.  W. 
357. 

That  Decedent  Died  Possessed  of 
Estate.— Failure  to  show  in  the  appli- 
cation for  letters  of  administration  that 
the  decedent  died  possessed  of  an  es- 
tate is  not  fatal  to  the  jurisdiction  of 
the  court,  when  there  is  such  an  estate, 
and  the  necessity  for  administration 
exists  and  is  shown  in  the  applica- 
tion. Odell  V.  Kennedy,  64  S.  W.  802, 
26  Tex.  Civ.  App.   439. 

Facts  Showing  Reason  for  Admin- 
istration.— Under  the  probate  act  of 
1848,  the  jurisdiction  of  the  probate 
court  was  not  dependent  upon  the 
averment  in  the  petition  for  adminis- 
tration, of  fact,  showing  its  necessity. 
Kleinecke  v.  Woodward,  42  Tex.  311. 

Allegation  of  Facts  Necessitating 
Administration  after  Great  Lapse  of 
Time.~See  ante.  "In  Absence  of 
Statute,''  II,  B,  3,  a. 

W  Sufficiency  of  Averments. 

Pact  of  Death.— The  validity  of  an 
administration  under  which  title  is 
t^laimed  can  not  be  attacked  because 
^^«  petition  for  letters  only  stated,  in 
reference  to  the  death  of  the  party, 
*^at  petitioner  "verily  believed  that  D. 
5f^  departed  this  life."  Pleasants  v. 
^"kin,  47  Tex.  343. 

Such  averment  is  sufficient  to  admit 
proof  of  death.  Pleasants  v.  Dunkin, 
47  Tex.  343,   355. 

That  Deceased  Had  Property  in  the 
County.— -Under  Act  1840,  it  was  suf- 
ficient allegation  to  give  the  probate 
court  jurisdiction,  prima  facie  at  least, 
to  allege  that  the  deceased  had  prop- 
erty in  that  county.  George  v.  Watson, 
19  Tex.   354. 

Residence. — The  words  "late  of 
Lamar  county,"  following  the  name 
of  the  deceased  in  the  petition  on 
which  the  letters  of  administration 
were  granted  in  Red  River  county, 
<lo  not  show  that  the  deceased  had  a 
fixed  residence    in    the    former    county 


at   the   time   of   his   death.     Geoige    v. 
Watson,  19  Tex.  354. 

6.  Objections   to   Appointment. 

Any  person  interested  may  oppose 
grant  of  letters  of  administration, 
where  there  is  contest  about  vacancy 
of  succession.  Chanlder  v.  Hudson, 
11   Tex.   32,   36. 

Interest  of  Contestant. — One  desir- 
ing to  contest  an  application  for  let- 
ters of  administration  in  the  probate 
court  may  be  required  to  state  his  in- 
terest in  the  estate  which  requirement 
must  be  made  by  exception  in  limine, 
taken  to  his  appearance,  and  the  ex- 
ception can  form  no  part  of  the  inquiry 
after  issue  joined  upon  the  merits. 
Newton  v.  Xewton,  61  Tex.  511;  Dav- 
enport V.  Hervey,  30  Tex.  309,  327. 
See  post,  "Review  of  Proceedings  of 
District  Court,"   II,  B,  10,  c. 

Creditor. — Where,  after  the  death  of 
the  owner  of  a  judgment,  the  defend- 
ant therein  paid  the  amount  thereof 
into  court,  and  the  clerk  paid  from 
such  sum  a  claim  against  decedent  se- 
cured by  an  assignment  of  the  judg- 
ment, the  creditor  so  paid  had  no  in- 
terest in  the  estate  entitling  him  to 
contest  an  application  for  administra- 
tion. Angier  v.  Jones,  67  S.  W.  449, 
28  Tex.  Civ.  App.  402. 

7.  Intervention. 

See  post,  "Costs,"  II,  B,  11. 

8.  Hearing. 

In  proceedings  to  determine  which 
of  two  women  has  the  right,  as  widow 
of  a  decedent,  to  administer  his  es- 
tate, the  court  can  not  determine  the 
right  of  one  of  them  to  an  interest  in 
property  acquired  by  decedent  as  com- 
munity estate.  Chapman  v.  Chapman, 
88  Tex.  641,  32  S.  W.  871,  affirming  11 
Tex.  Civ.  App.  392,  32  S.  W.  564. 

Such  contest  does  not  involve  ques- 
tion of  community  rights,  and  such 
question  can  not  be  properly  brought 
into  case  in  county  or  district  court. 
Chapman  r.  Chapman,  88  Tex.  641,  642, 
32  S.  W.  871,  affirming  32  S.  W.  564, 
11  Tex.  Civ.  App.  392. 
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9.  Order  or  Decree. 

Annexing  Condition  to  Appoint- 
ment.— The  county  court  has  no  au- 
thority to  annex  any  condition  to  the 
appointment  of  administrator  but  such 
as  are  provided  by  law.  Cain  v.  Haas, 
18  Tex.  616. 

Form,  Requisites  and  Validity. — 
Where  application  is  made  for  admin- 
istration upon  several  estates,  the  ad- 
ministrations are  not  rendered  void 
by  the  court's  granting  them  in  one 
order,  prescribing  amount  of  bond  in 
each.  Templeton  v.  Ferguson,  89  Tex. 
47,  56,  33  S.  W.  329,  affirming  32  S.  W. 
148. 

An  order  of  probate  court  granting 
letters  of  administration  on  one  es- 
tate out  of  a  number,  without  stating 
which  one,  applies  to  none.  Harwood 
V.  Wylie,  70  Tex.  538,  7  S.  W.  789. 

An  original  grant  of  letters  of  ad- 
ministration is  not  void,  because  the 
reason  or  necessity  for  the  adminis- 
tration does  not  appear  (of  record)  on 
the  face  of  the  proceedings.  Kleinecke 
V,    Woodward,   42   Tex.   311,   313. 

Operation  and  EfiFect. — See  post, 
'•Operation  and  Effect,"  II,  D,  2.  b. 

10.  Review,  Appeal,  Certiorari. 

a.  Abatement  by  Death  of  Party. 

See  the  title  APPEAL  AND  ER- 
ROR, vol.   1,  p.  380. 

b.  Review  of  Proceedings  of  County 

Court. 

Applicant  for  letters  of  executorship 
in  county  court  may  review  the  refusal 
thereof  by  either  appeal  or  certiorari. 
Coupland  v,  Tullar,  21  Tex.  523.  525. 
See  the  title  CERTIORARI,  vol.  4, 
p.  40. 

The  action  of  a  court  of  probate  ju- 
risdiction in  granting  letters  of  admin- 
istration can  not  be  reviewed  upon  ap- 
peal from  a  judgment  against  the  party 
as  administrator.  Homuth  v.  Zapp,  33 
Tex.   130. 

Repeal  of  Old  and  Passage  of  New 
Probate  Law. — Where  an  order  grant- 
ing letters  of  administration  was  made 
October  13,  1873,  and  a  petition  for  re- 


view was  filed  October  14,  1875,  the 
repeal  of  the  act  of  1870  and  passage 
of  the  probate  act  qf  1876,  under  the 
constitution  of  1876,  before  trial  of  the 
case,  did  not  make  the  petition  sub- 
ject to  general  demurrer.  Ramirez  v, 
McClane,  50  Tex.  598. 

"That  jurisdiction  is  as  ample  as  it 
was  under  the  constitution  of  1845, 
under  which  proceedings  in  probate 
matters  were  not  only  corrected  on  ap- 
peal, and  by  certiorari,  but  also  in 
cases  of  fraudulent  combination,  by  an 
original  suit  in  the  district  court.  (Lott 
V.  Ballaud,  21  Tex.  167,  169;  Newson 
V.  Chrisman,  9  Tex.  113.)"  Ramirez  v. 
McCIane,  50  Tex.  598,  600.  See  the  title 
COURTS,  vol.  5,  p.  271. 

Jurisdiction. — Since  the  jurisdiction 
conferred  by  the  constitution  upon  the 
district  court  in  probate  matters  is  ap- 
pellate only,  it  has  not  jurisdiction  of 
a  suit  originally  brought  therein  by 
petition  for  certiorari  to  the  county 
court  to  review  an  order  «)f  the  latter 
court  appointing  an  administrator  of 
an  estate,  and  to  have  plaintiflF,  upon  a 
trial  de  novo  in  the  district  court,  ap- 
pointed as  such  administrator.  Const., 
art.  5,  §  8;  Rev.  Stat.,  art.  1920.  Bal- 
lard V.  Wheeler,  23  Tex.  Civ.  App. 
422,  56  S.  W.  946;  Franks  v.  Chapman, 
60  Tex.  46. 

After  an  appeal  to  the  district  court 
from  an  order  of  the  county  court  of 
H.  county  appointing  R.  permanent  ad- 
ministrator, said  county  court  had  no 
jurisdiction  of  the  subject  matter; 
said  district  court  having  complete 
and  perfect  jurisdiction  and  control  of 
said  litipration;  so  that  said  county 
court  had  no  jurisdiction  to  adjudge 
R.  in  contempt  for  signing  an  agree- 
ment, as  administrator,  in  the  district 
court,  to  change  the  venue  to  another 
county,  though  after  the  appeal  the 
county  court  also  appointed  him 
temporary  administrator.  Ex  parte 
Robertson,  72  S.  W.  859,  44  Tex.  Cr. 
Apo.  566. 

Where,  in  a  contest  in  the  probate 
court  over  the   right  to  administer    on 
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a  deceased  husband*s  estate,  between 
two  persons  each  claiming  to  be  his 
wife,  an  appeal  from  the  judgment 
there  is  taken  to  the  district  court, 
the  latter  court  acquires  thereby  only 
such  jurisdiction  as  the  probate  court 
had.  and  is  not  authorized  to  adjudi- 
cate the  title  to  the  property  involved. 
Chapman  v.  Chapman,  11  Tex.  Civ. 
App.  392,  32  S.  VV.  564,  affirmed  in  88 
Tex.  641. 

Position  of  Parties  as  Plaintiffs  and 
Defendants. — If  the  contestant  of  a 
petition  for  letters  of  administration 
appeals  to  the  district  court,  the  parties 
occupy  relatively  the  same  position,  as 
plaintiff  and  defendant,  that  they  did  in 
the  county  court.  Hall  v.  Claiborne, 
27  Tex.  217. 

Trial  De  Novo  Statement  of  Inter- 
est of  Contestant. — Since  a  contest  for 
letters  of  administration  is  triable  de 
novo  on  appeal  in  the  district  court, 
under  Rev.  St.  art.  2207,  if  in  the  dis- 
trict court  the  contestants  make  a 
statement  that  they  are  interested  in 
the  estate,  the  applicant  may  either 
«cept  to  its  want  of  certainty,  or,  by 
requiring  proof,  have  this  issue  set- 
tled before  going  to  trial  on  the  merits, 
2s  in  the  probate  court,  but  can  not, 
on  motion,  dismiss  the  appeal.  Newton 
^'  ^'ewto^,  61  Tex.  511. 

Jury  Trial. — In  a  contest  over  the 
granting  of  letters,  of  administration, 
^  jury  trial  must  be  allowed  on  appeal 
^^  the  district  court  upon  demand  of 
a  party;  a  probate  proceeding  being  a 
^3use"  within  const,  art.  5,  §  10,  pro- 
viding that  in  all  causes  in  the  district 
courts  plaintiff  or  defendant  shall, 
"Pon  application  made  in  open  court, 
^ave  the  right  to  a  jury  trial.  Tolle  v. 
''  oHe,  101  Tex.  33,  104  S.  W.  1049. 

Review  of  Discretionary  Matters. — 
*ne  respective  qualifications  of  appli- 
cants for  the  appointment  of  adminis- 
trator is  a  matter  within  the  discre- 
tion of  the  county  court;  and  where 
^^^re  is  nothing  in  the  record  to  in- 
te  the  belief  that  it  was,  in  view  of 
a//    the    facts,     improperly     exercised, 


the  action  of  the  court  will  not  be  dis- 
turbed.    Hall  V.  Claiborne,  27  Tex.  217. 
c.    Review  of  Proceedings  of  District 
Court 

Objections  Not  Made  below. — 
Where  objections  are  filed  to  the  grant 
of  letters  of  administration,  which  are 
sustained,  and  there  is  an  appeal  to 
the  district  court,  where  they  are  also 
sustained,  en  appeal  to  the  supreme 
court  it  would  seem  that  objections, 
not  filed  in  the  probate  or  district 
court,  will  not  be  considered,  although 
the  grounds  therefor  may  seem  to  ap- 
pear frcm  the  statement  of  facts.  Stone 
V.  Brown,  16  Tex.  425. 

Time  of  Filing  Petition. — See  fol- 
lowing paragraph. 

Discription  of  Order. — Under  the 
probate  act  of  1870  a  petition  for  re- 
view of  acts  done  on  the  probate  side 
of  the  district  court  could  be  brought 
within  two  years  from  the  date  of  the 
order,  and  on  general  demurrer  it  was 
suflBcient,  as  a  description  of  the  order 
sought  to  be  revised,  to  set  out  the 
substance  of  such  order.  Ramirez  v. 
McClane,  50  Tex.  598,  citing  Janson 
V.  Jacobs,  44   Tex.   573. 

Grounds. — That  it  was  falsely  al- 
leged that  decedent  died  within  four 
years  of  an  application  for  letters  of 
administration  shows  sufficient  grounds 
for  review  under  probate  act  of  1870, 
of  the  order  granting  letters.  Ramirez 
V.  McClane,  50  Tex.  598. 
11.   Costs. 

In  a  contest  for  administration, 
where  diflFerent  parties  intervene,  it  is 
proper  to  give  and  impose  such  costs 
to  the  parties  intervening  as  are 
awarded  to  the  principals  whom  they 
espouse.  Howard  v.  Russell,  75  Tex. 
171,  180,  12  S.  W.  525. 

C.    QUALIFICATION. 

1.    Necessity  and  E£Fect  of  Failure  to 
Qualify. 

The  executor  has  no  title  to  or  au- 
thority over  the  estate  until  the  will 
is  probated  and  he  qualifies  as  directed 
by  law.     Roberts  v.  Stuart,  80  Tex.  379, 
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387,  15  S.  W.  1108,  distinguishing 
Stone  v.  Dorsett,  18  Tex.  700,  706. 

An  executor  can  not  act  under  a  will 
until  he  has  qualified  as  required  by 
law,  and  can  not  be  held  liable  for  fail- 
ure to  deliver  legacies  before  such 
time.  Roberts  v.  Stuart,  80  Tex.  379, 
382,  15  S.  W.  1108. 

Powers  before  Probate  of  Will  and 
Qualification. — See  ante,  "Forfeiture 
of  Right  to  Letters,"  II,  A,  1,  d;  post, 
"Powers  before  Probate  of  Will  and 
Qualification,"  V,  E. 

E£Fect  of  Failure  to  Qualify.— See 
ante,  "Effect,"  II,  A,  1,  c,  (2). 

Effect  of  Failure  of  Coexecutor  to 
Qualify. — See  ante,  "Renunciation  by 
One  or  More  Coexecutors,'*  II,  A,  1, 
c,  (2),  (b);  post,  "Effect  of  Death, 
Resignation  or  Refusal  to  Act,"  V, 
P.  2. 

2.    Time   and   Manner. 

a.  Time. 

Where  a  testator  provides  in  his  will 
that  a  certain  person  shall  be  his  execu- 
tor, if  alive  at  testator's  death,  provid- 
ing he  qualifies  within  three  months 
thereafter,  and  provided  for  a  succes- 
sion of  others  as  executor  under  simi- 
lar conditions,  failure  to  qualify  within 
the  specified  time  owing  to  unavoidable 
delay  in  probating  the  will  will  not 
disqualify  the  first  appointee  where  he 
acted  with  reasonable  diligence.  Von 
Rosenberg  v.  Wickes,  50  Tex.  Civ. 
App.  455,   109  S.  W.  968. 

Extending  Time. — County  court  may 
extend  the  time  in  which  an  adminis- 
'  trator  shall  qualify.  Willard  v.  Cleve- 
land, 14  Tex.  Civ.  App.  557,  560.  38  S. 
W.   222. 

b.  Oath. 

Pasch.  Dig.  art.  5574,  provides  that, 
where  not  otherwise  provided,  a  bond 
shall  be  given  by  executors  and  ad- 
ministrators, and  an  oath  taken. 
Article  5626  allows  a  will  to  direct 
that  no  action  be  had  in  the  district 
court  in  administering  the  estate,  ex- 
cept to  prove  the  will  and  return  an 
irventory,  and  that  the  executor  be  not 


required  to  give  bond.  Article  5628 
provides  that,  where  a  will  contains 
such  directions,  no  other  provision  of 
the  act  shall  apply  to  the  estate,  but  it 
shall  become  like  any  other  property 
to  be  administered  under  a  power, 
chargeable  in  the  hands  of  a  trustee, 
and  liable  to  execution  in  any  court  hav- 
ing jurisdiction.  Held  that,  where  a  will 
contains  such  directions,  the  execu- 
tor's qualification  is  complete  on  pro- 
bate of  the  will,  and  his  acceptance, 
with  the  return  of  an  inventory  where 
required  by  law,  and  it  is  not  essential 
that  he  take  an  oath.  Connellee  v. 
Roberts,  1  Tex.  Civ.  App.  363,  23  S.  W. 
187,  citing  Mayes  r.  Blanton,  67  Tex. 
245,  247,  3  S.  W.  40.  and  distinguishing 
Roberts  v.  Connellee,  71  Tex.  11,  14,  8 
S.    W.   626. 

The  omission  in  the  oath  taken  by  an 
administrator  de  bonis  non  of  the 
statutory  words,  "died  without  leaving 
any  lawful  will,"  is  unimportant:  the 
question  of  a  will  being  presumed  to  be 
set  at  rest  by  the  oath  of  the  former 
administrator.  Williams  v.  Verne,  68 
Tex.  414,  4  S.  W.  548. 

c.  Bond. 

See  post,  "Bond."   III. 

d.  Independent   Executor. 

See  ante.   "Oath,"   II,  C,  2,  b. 

3.    Proof. 

Parol  evidence  will  not  be  admitted 
to  show  that  an  executor  qualified  as 
such.  Roberts  v.  Connelle,  71  Tex.  11. 
8  S.   W.  626. 

Letters  as  Proof. — See  post,  "Proof 
of  Appointment  and  Authority,"  II.  D. 
2,  b,   (1),   (b). 

D.  NECESSITY  FOR,  VALIDITY 
AND  EFFECT  OF  ISSUANCE 
OF  LETTERS. 

1.    Necessity. 

Order  of  court  making  appointment, 
execution  of  bond  and  taking  oath  do 
not  make  a  person  executor  or  admin- 
istrator of  an  estate:  commission  must 
be  actually  issued.  Werbiskie  v.  Mc- 
Manus,  31  Tex.   116,   122. 
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1  Validity,    Operation   and   EfiFcct   of 

Grant  of  Letters. 
a.  Validity. 
(1)  In  General 

The  power  of  the  county  court  to 
grant  letters  of  administration  in  any 
particular  case,  depends  upon  the  facts 
as  they  exist  at  the  time  the  letters 
are  granted:  and  if  the  court  had  not 
the  power  to  grant  the  letters,  all  of 
the  proceedings  in  the  course  of  the 
administration  are  nullities,  and  they 
can  have  no  validity  in  favor  of  any 
person  because  such  person  was  igno- 
rant of  the  want  of  power  in  the  court 
to  grant  the  letters  of  administration. 
Withers  v.  Patterson,  27  Tex.  491.  See. 
to  the  same  effect,  Baker  v.  De  Zavalla, 
1  Posey  621,   632. 

Necessity  for  Revenue  Stamp. — Let- 
ters of  administration,  although  prop- 
erly signed,  sealed,  and  issued,  can  not 
legally  be  offered  as  testimony,  unless 
they  also  show  that  the  revenue  due 
to  the  United  States  has  been  paid,  as 
evidenced  by  the  proper  affixed  and 
canceled  stamp.  Werbiskie  v.  Mc- 
Manus,  31    Tex.    116,    123. 

W  Irregularities  and  Omissions. 

"hen  a  probate  court  has  jurisdic- 
tion of  an  estate,  mere  irregularities  or 
un^uppiig^  omissions  in  its  proceed- 
ings, had  in  granting  letters  of  admin- 
istration or  orders  of  sale,  do  not  in- 
validate the  letters  or  orders.  Giddings 
^-  Steele.  28  Tex.  732,  citing  Soye  v. 
McCallister,  18  Tex.  80.  100;  Baker  v. 
Coe,  20  Tex.  430;  Lynch  v.  Baxter,  4 
Tex.  431;  Poor  v.  Boyce,  12  Tex.  440, 
and  Dancy  v,  Stricklinge,  15  Tex.  557. 

Mere  irregularity  in  the  appointment 
^^  an  executor  who  has  acted  for  a 
number  of  years  will  not  vitiate  his 
acts  otherwise  legal.  Lewis  v.  Ames, 
<4  Tex.  319,  334;  Poor  v.  Boyce,  12 
Tex.  440. 

(3)  Publication  of  Notice  of  Appoint- 

mcnt. 
The   legality    and    conclusiveness    of 
the  orders  of  the  county  court  are  in 


no  degree  affected  by  the  failure  of 
the  administrator  to  publish  notice  of 
his  appointment  as  required  by  the 
statute.  Tiboldi  v.  Palms,  34  Tex.  Civ. 
App.  318,  78  S.  W.  726,  affirmed  in  97 
Tex.   414. 

"All  parties  interested  in  the  estate 
were  required  to  take  notice  of  the 
pendency  of  the  administration  which 
had  been  regularly  begun,  and  the  only 
effect  of  the  failure  of  the  adminis- 
trator to  publish  the  notice  of 
his  appointment  would  be  to  render 
him  liable  for  any  damage  thereby 
occasioned  a  creditor,  and  could 
not  defeat  the  jurisdiction  of  the  court, 
nor  render  invalid  any  orders  regularly 
made  in  the  administration  of  the  es- 
tate. Rev.  Stat.,  art.  2067;  McGowen 
V.  Zimpleman,  53  Tex.  479,  483;  Hirsh- 
feld  f.  Brown,  30  S.  W.  962,  963,  af- 
firmed in  93  Tex.  686,  no  op."  Tiboldi 
V.  Palms,  34  Tex.  Civ.  App.  318,  321. 
78  S.  W.  726,  affirmed  in  97  Tex.  414. 

(4)    E£Fect  of  Unwise  Execution. 

Given  administration  legal  in  its  in- 
ception, it  is  immaterial  to  its  validty 
whether  it  was  wisely  executed,  or  not. 
Baker  v.  De  Zavalla,  1  Posey  621,  638. 

That  an  estate  was  consumed  by 
costs  and  expenses,  to  the  loss  or  want 
of  benefit  to  the  heirs,  does  not  affect 
the  existence  of  an.  administration. 
Kleinecke  v.  Woodward,  42  Tex.  311; 
Baker  v.  De  Zavalla,  1  Posey  621,  638. 

b.    Operation  and  Effect. 
(1)   Operation  as  Evidence. 

(a)  Probate  of  Will. 

At  common  law,  the  granting  of  let- 
ters testamentary  is  conclusive  proof 
of  the  probate  of  a  will.  Denison  v, 
Ingram,   Dallam   519. 

(b)  Proof  of    Appointment    and  Au- 
thority. 

"The  letters  of  administration  is- 
sued to  an  administrator  are  evidence 
that  the  person  to  whom  issued  is  the 
administrator,  and  has  the  authority  in- 
cident to  such  office,  and  that  the  pre- 
liminary  proceedings   have   been   prop- 
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eriy  taken;  and  in  any  actions  affecting 
the  estate,  or  in  regard  to  its  settle- 
ment, they  are  conclusive  of  the  right 
of  the  administrator  to  maintain  such 
actions."  Rogers  V:  Tompkins  (Civ. 
App.'),  87  S.  W.  379,  382,  affirmed  in 
101  Tex.  654,  no  op.,  citing  Brocken- 
borough  V,  Melton,  55  Tex.  493: 
Ferguson  v.  Templeton  (Civ.  App.),  32 
S.  W.  148,  affirmed  in  89  Tex.  47; 
Stone  V.  Ellis  (Civ.  App.),  40  S.  W. 
1077,  affirmed  in  93  Tex.  696.  no  op.: 
Paul  V.  Willis,  69  Tex.  261,  7  S.  W. 
357  and  Nelson  z/.  Bridge,  98  Tex.  523, 
86  S.  W.  7.  See,  to  the  same  effect, 
English  V.  Murray,  13  Tex.  366,  367. 

In  trespass  to  try  title,  where  de- 
fendant by  his  answer  put  in  issue  the 
right  of  plaintiff  to  prosecute  the  ac- 
tion as  community  administratrix  of 
the  estate  of  herself  and  her  deceased 
husband,  thereby  casting  upon  her  the 
burden  of  showing  that  she  was  such 
administratrix,  the  probate  proceed- 
ings apoointing  her  administratrix 
were  admissible  in  evidence.  Rogers  v. 
Tompkins  (Civ.  App.),  87  S.  W.  379. 

As  Evidence  of  Identity  in  Assertion 
of  ClainL — Litigation  between  two 
sets  of  claimants  for  lands  granted  to 
heirs  of  Wm.  Wallace,  who  fell  with 
tannin  at  Goliad.  The  plaintiffs 
claimed  as  heirs  of  a  soldier  from 
Georgia,  a  member  of  a  named  com- 
parhy.  The  defendants  claimed  as  heirs 
of  a  soldier  from  Virginia,  member  of 
same  company.  As  a  circumstance,  it 
was  competent  to  prove  administra- 
tion proceedings  by  which  the  widow 
was  asserting  such  relationship  and 
had  procured  an  augmentation  certifi- 
cate in  name  of  her  husband,  and  that 
she  was  asserting  claim  thereto  and 
this  although  the  proceedings  were 
void.  Bvers  Bros.  v.  Wallace,  87  Tex. 
503,  28  S.  W.  1056,  29  S.  W.  760,  re- 
versing  25   S.   W.    1043. 

Presumption  from  Clerk's  Certificate 
and  Lapse  of  Time.— There  being  pro- 
duced a  certificate  of  the  clerk  of  court 
that  a  certain  person  was  then,  and  had 


been,  administrator,  and  other  papers 
showing  that  the  court  recognized  him 
as  such,  it  will  be  presumed  after  50 
years  that  he  had  been  regularly  ap- 
pointed and  was  duly  acting  as  admin- 
istrator. Pendleton  v,  Shaw,  44  S.  W. 
1002,  18  Tex.  Civ.  App.  439,  citing 
Bartlett  v.  Cocke,  15  Tex.  471,  478,  and 
Poor  V.   Boyce,   12  Tex.  440. 

Prerumption  as  to  Vacancy  under 
Will. — Ordinarily  the  act  of  granting 
letters  of  administration  upon  applica- 
tion therefor  raises  presumption  that 
a  vacancy  in  the  administration  under 
a  will  has  been  determined  by  compe- 
tent evidence.  Willis  &  Bro.  v.  Fergru- 
son,   46   Tex.   496,   504. 

(c)    As  Proof  of  DeaiH. 

In  Suits  Brought  by  Executor  or 
Administrator. — In  an  action  by  an 
executor,  the  order  of  the  court  pro- 
bating the  will  and  appointing  the 
executor  is  admissible  and  prima  facie 
proof  of  testator's  death  and  of  the 
existence  of  facts  authorizing  such 
order.  Fischer  v.  Giddings,  43  fex. 
Civ.  App.  393,  95  S.  W.  .13. 

In  Collateral  Inquiries. —  'In  the  case 
of  English  V.  Murray,  13  Tex.  366.  it 
was  held  !that  letters  of  administra- 
tion can  not  be  collaterally  offered  to 
establish  the  death  of  the  supposed  de- 
ceased, cr,  where  the  death  is  admitted,, 
to  prove  the  time  of  his  death.*  The 
same  rule  was  announced  and  applied 
by  this  court  in  the  case  of  Turner  r. 
Sealock,  21  Tex.  Civ.  App.  594.  54  S. 
W.  358.  In  both  of  these  cases  proof 
of  the  fact  and  date  of  the  death  of  the 
alleged  decedent  was  essential  to  the 
establishment  of  the  defense  pleaded 
in  the  one.  and  the  cause  of  action  al- 
leged in  the  other,  and  the  question 
of  the  right  of  an  executor  or  admin- 
istrator to  maintain  a  suit  brought  by 
him  to  recover  property  of  the  estate 
without  showing  the  death  of  the  de- 
cedent by  evidence  aliunde  the  order 
granting  the  application  for  probite  or 
administration  and  arranting  letters  wa.^ 
not  passed  on  in  either  case."     Fisch'^r 
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r.  Giddings.  43  Tex.  Civ.  App.  393,  95 
S.  W.  33,  affirmed  in  101  Tex.  635,  no 
op,  See,  to  the  same  effect.  Turner 
V.  Sealock,  21  Tex.  Civ.  App.  594,  597, 
54  S.  W.  358. 

(2)  As  Terminating  Wife's  Represen- 
tation of  Husband's  Estate  as  Sur- 
vivor. 
If,  upon    one    of    the    contingencies 
specified  by  the  statute  (Pas.  Dig.,  arts. 
4649,  4651),  administration  upon  the  es- 
tate   of    the     deceased     husband     be 
granted  by  the  county  court,  the  wife 
ceases  thereupon   to   represent   his  eb- 
taic  as  survivor,  and  can  not  be  further 
proceeded  against   as   such   by   suit   or 
execution.    Tucker  v.  Brackett,  28  Tex. 
336,  337,  affirmed   in    Moke   &   Bro.  r. 
Brackett,  28  Tex.  443. 

W  Conclusiveness  of  Decision. 
M  Collateral  Attack. 
**•  In  General. 

The  granting  of  letters  of  adminis- 
tration by  the  probate  court  having 
jurisdiction  of  the  subject  matter  can 
not  be  collaterally  attacked.  Rogers 
V-  Kennard,  54  Tex.  30;  Burdett  v. 
Silsbee,  15  Tex.  604,  615;  Lynch  v. 
Baxter,  4  Tex.  431;  Hudson  v.  Jurnigan, 
39  Tex.  .579,  588;  Alexander  v.  Mav- 
erick, 18  Tex.  179,  195;  Giddings  v. 
Steele,  28  Tex.  732,  749;  Pleasants  v. 
Dunkin,  47  Tex.  343;  Kleinecke  v. 
Woodward,  42  Tex.  311;  Poor  v. 
Boyce.  12  Tex.  440,  451;  Soye  v,  Mc- 
Callister,  18  Tex.  80,  98;  Murchison  v, 
WTiite,  54  Tex.   78.  84. 

It  is  competent  for  the  probate 
court  of  a  county  where  administration 
of  an  estate  of  a  decedent  is  first 
opened  to  decide  the  question  of  the 
residence  of  the  decedent  on  the  peti- 
tion for  the  grant  of  administration, 
and  its  decision  is  conclusive  until  re- 
versed and  it  can  not  be  drawn  in 
question  in  a  collateral  action,  and  it 
confers  authority  on  the  administrator 
appointed  to  act  until  his  power  has 
expired  or  is  revoked  by  competent 
authority  and  the  probate  court  of  an- 


other county  has  no  authority  to  re- 
voke it  nor  to  subsequently  grant  ad- 
ministration to  another.  Burdett  v. 
Silsbee,  15  Tex.  604. 

bb.    Matters  Concluded. 

See  post,  "Irregularities  or  Error  in 
Exercise  of  Jurisdiction,"  II,  D,  2,  b, 
(3),  (a),  dd,  (aa),  ddd. . 

The  orders  and  decrees  of  the  county 
court  in  probate  proceedings,  and  the 
letters  of  administration  issued  by  it, . 
are  not  subject  to  collateral  attack  in 
an  action  by  an  administrator,  but  are 
conclusive  of  his  right  to  maintain  the 
action.  Rogers  v.  Tompkins  (Civ. 
App.),  87  S.  W.  379. 

Necessity  for  Appointment. — The  ap- 
pointment of  an  administrator  by  the 
probate  court  is  an  adjudication  of  the 
necessity  of  the  appointment,  which  is 
conclusive  in  a  collateral  issue. 
Ferguson  v.  Templeton  (Civ.  App.),  32 
S.  W.   148,  affirmed  in  89  Tex.  47. 

Capacity  of  Person  Appointed. — The 
authority  of  an  administrator  to  act 
can  not  be  collaterally  attacked.  Rindge 
V.  Oliphiant,  62  Tex.  682,  686. 

Thus  where  the  fiduciary  character 
of  one  acting  as  administrator  has  been 
recognized  by  the  probate  court,  as 
between  the  heirs  and  those  dealing 
with  the  acting  administrator,  his  au- 
thority can  not  be  "drawn  in  question 
in  a  collateral  action,  for  the  purpose 
of  invalidating  his  lawful  acts,  done  in  ' 
the  due  course  of  administration.  (Hurt 
V.  Horton,  12  Tex.  285;  Poor  v.  Boyce, 
12  Tex.  440;  Howard  v.  Bennett,  13 
Tex.  309,  316;  Dancy  v.  Stricklinge,  15 
Tex.  557;  Burdett  v.  Silsbee,  15  Tex. 
604.)"  Shannon  v.  Taylor,  16  Tex. 
413.  416. 

Whether  or  not  a  woman,  who  was 
a  feme  covert  at  the  time  of  her  ap- 
pointment as  an  administratrix,  had 
been  legally  appointed,  can  not  be  in- 
quired into  in  a  collateral  way;  where 
she  has  been  appointed  by  a  court  of 
competent  jurisdiction,  and  the  record 
does  not  show  any  legal  impediment 
existing   at   the    time,    she    not    being 
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shown  to  have  been  a  feme  covert  when 
administration  was  committed  to  her. 
The  judgment  of  the  probate  court  on 
her  capacity  is  not  void,  if  voidable. 
Mitchell  V.  Wright,  4   Tex.   283,  286. 

The  authority  of  the  executor  can 
not  be  drawn  in  question  by  the  de- 
fendant in  an  action,  for  the  purpose 
of  invalidating  a  solemn  judgment  of 
the  court,  rendered  in  a  cause  in  which 
he  was  party  representing  the  estate, 
when  it  is  shown  that  he  was  acting 
as  executor  with  the  sanction  of  the 
probate  court,  and  was  recognized  as 
the  rightful  executor  by  the  defendant 
and  the  other  heirs.  Shannon  v. 
Taylor,  16  Tex.  413,  416. 

cc.   Persons  Concluded. 

Administration  proceedings  are  in 
the  nature  of  those  in  rem,  of  which, 
when  the  requisites  of  the  statute  are 
complied  with,  all  parties  interested 
must  take  notice  at  their  peril  and  by  the 
decrees  in  which  they  are  bound,  un- 
less set  aside  on  direct  proceedings  for 
this  purpose.  McGowen  v.  Zimpelman, 
53  Tex.  479. 

Creditor  of  Estate. — Proceedings  of 
a  court,  sitting  in  probate,  annulling 
the  appointment  of  an  executrix  as  in 
dependent  executrix,  and  appointing 
her  administratrix  with  the  will  an- 
nexed, can  not  be  collaterally  attacked 
in  a  contest  by  a  creditor  of  the  es- 
tate over  the  classification  of  his  claim. 
King  V.  Battaglia,  84  S.  W.  839,  38 
Tex.  Civ.  App.  28. 

Where  a  claimant  against  a  deced- 
ent's estate  filed  his  claim  with  deced- 
ent's widow  after  she  had  been  ap- 
pointed administratrix  with  the  will 
annexed,  and  after  the  court  had  an- 
nulled her  appointment  as  independent 
executrix  under  the  will,  and  claimant 
thereafter  appealed  from  the  court's 
action  in  postponing  his  claim  in  favor 
of  others,  he  was  not  entitled  to  ob- 
ject to  the  validity  of  the  court's  pro- 
ceedings in  changing  the  character  of 
the  administration.  King  v.  Battaglia, 
84  S.  W.  839,  38  Tex.  Civ.  App.  28. 


dd.    Grounds  of  Attack, 
(aa)    Want  of  Jurisdiction, 
aaa.    In  General. 

A  judgment  or  order  of  the  probate 
court,  granting  letters  as  to  an  estate^ 
may  be  impeached  collaterally  by  proof 
that  the  court  was  without  jurisdic- 
tion.    Fisk  V.  Norvel,  9  Tex.  13. 

Thus,  for  example,  that  the  person 
was  not  dead.  Fisk  v.  Novel,  9  Tex. 
13;  Howard  v.  Bennett,  13  Tex,  309, 
315. 

bbb.      Where      Record      Affirmatively 
Shows  Want  of  Jurisdictioa. 

It  is  only  when  the  record  affirm- 
atively discloses  that  the  court  did  not 
have  jurisdiction  to  grant  the  letters 
of  administration  that  the  order  mak- 
ing the  appointment  can  be  collaterally 
attacked.  Chapman  v,  Brite,  4  Tex. 
Civ.  App.  506,  511,  23  S.  W.  514;  Har- 
wood  V,  Wylie,  70  Tex.  538,  540.  7  S. 
W.  789;  Duncan  v.  Veal,  49  Tex.  603, 
604,  and  Merriweather  v.  Kennard.  41 
Tex.  273,  are  cases  illustrative  of  this 
principle.  Mills  v.  Herndon,  60  Tex. 
353,  360;  Mills  v.  Herndon,  77  Tex. 
89,   90,    13    S.   W.   854. 

Where  the  proceedings  of  the  pro- 
bate court  show  that  the  administra- 
tion was  not  within  fifteen  years  after 
the  death  of  the  intestate,  in  a  county 
other  than  that  prescribed  by  statute, 
and  was  intended  to  consume  the  es- 
tate in  costs,  such  administration  will 
not  be  upheld  in  a  collateral  attack. 
Harwood  v.  Wylie,  70  Tex.  538,  7  S. 
W.  789. 

.  Action  of  court  taken  after  estate 
is  closed  may  be  attacked  collaterally 
for  want  of  jurisdiction  by  one  who 
was  no  party  to  the  proceedings.  Fisk 
V.  Norvel,  9  Tex.  13,  18;  Howard  v. 
Bennett,  13  Tex.  309,  315;  Hurt  v, 
Horton,  12  Tex.  285;  Rose  v.  Newman, 
26    Tex.    131,    133. 

ccc.  Presumption  as  to  Jurisdiction. 

Where  Court  Has  General  Judicial 
Power. — Where  an  order  appointing  an 
administrator  does  not  on  its  face  dis- 
close  want   of   jurisdiction,    it    will   be 
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presumed  on  collateral  attack  that  ju- 
risdiction of  the  probate  court  prop- 
erly attached.  Mills  v.  Herndon,  77 
Tex.  89,  90.  13  S.  W.  854;  Alexander 
r.  Maverick,  18  Tex.  179,  194;  Murchi- 
^on  V.  White.  54  Tex.  78,  82;  Hudson 
I'.  Jumigan,  39  Tex.  579,  585;  Giddings 
r.  Steele,  28  Tex.  732,  742;  Chapman 
f.  Brite,  4  Tex.  Civ.  App.  506,  511,  23 
S.  W.  514;  Lyne  v.  Sanford,  82  Tex.  58, 
63,  19  S.  W.  847;  Hurley  v.  Barnard, 
48  Tex.  83,  87;  Guilford  v.  Love,  49 
Tex.  715;  Williams  v.  Ball,  52  Tex. 
603,  608;  Heath  v.  Lyne,  62  Tex.  686, 
691;  Templeton  v.  Ferguson,  89  Tex. 
47.  55,  33  S.  W.  329,  affirming  32  S. 
W.  148;  Baker  v.  De  Zavalla,  1  Posey 
621,  632;  Kleinecke  v.  Woodward,  42 
Tex.  311,  313. 

On  collateral  attack,  an  order  grant- 
ing administration  upon  an  estate  must 
be  upheld  if  the  facts  could  exist  that 
would  authorize  the  action  taken.  Saul 
V.  Frame,  3  Tex.  Civ.  App.  596,  22  S. 
W.  984. 

Every  presumption  will  be  indulged 
in  to  support  the  action  of  a  probate 
court,  having  general  jurisdiction  over 
the  estates  of  decedents,  in  appointing 
an  administrator,  in  the  absence  of  any 
facts  showing  a  want  of  jurisdiction. 
State  V.  Zanco's  Heirs,  44  S.  W.  527. 
18  Tex.  Civ.  App.  127;  Templeton  v. 
Ferguson,  89  Tex.  47,  33  S.  W.  239, 
affirming  32  S.  W.  148. 

If  the  record  of  a  court  of  general 
jurisdiction  over  all  matters  pertaining 
to  the  estates  of  deceased  persons 
shows  that  the  steps  necessary  to 
clothe  it  with  i>ower  to  act  in  the 
given  case  were  taken,  or  if  the  record 
be  silent  upon  this  subject,  then  its 
judgment,  order  or  decree  must  be 
held  conclusive  in  any  other  court  of 
the  same  sovereignty,  when  collaterally 
attacked.  Martin  v.  Robinson,  67  Tex. 
368,  3  S.  W.  550.  See,  to  the  same 
effect,  Saul  v.  Frame,  3  Tex.  Civ.  App. 
S96,  22  S-  W.  984;  Guilford  v.  Love, 
49  Tex.  715,  741;  Baker  v.  De  Zavalla, 
1  Posey  621,  632;  Murchison  v.  White, 
54  Tex.  78. 


In  an  action  for  the  recovery  of  real 
estate,  where  defendant's  title  was 
based  upon  an  administrator's  sale  and 
deed,  the  record  of  the  probate  court 
did  not  show  any  petition  for  the  ap- 
pointment of  the  administrator  except 
the  statement,  in  the  order  of  appoint- 
ment, that  on  a  certain  day  the  peti- 
tion came  on  to  be  heard.  Held,  that 
it  would  be  presumed  that  the  probate 
court  had  jurisdiction,  and  that  suffi- 
cient facts  were  before  the  court  to 
authorize  the  appointment  of  the  ad- 
ministrator. Mills  V.  Herndon,  77  Tex. 
89,   13   S.   W.   854. 

Where  a  petition  for  administration 
represented  that  the  decedent  had  died 
in  1839  in  H.  county  intestate  and  that 
he  was  possessed  of  property  and 
owed  debts,  and  that  letters  were  ap- 
plied for  at  the  request  of  a  creditor, 
an  order  appointing  an  administrator 
on  such  application  could  not  be  de- 
clared void  (in  a  collateral  proceeding) 
for  want  of  jurisdiction  unless  it  ap- 
peared from  the  record  that  the  ad- 
ministration was  unauthorized.  Shirley 
V.  Warfield,  12  Tex.  Civ.  App.  449,  34 
S.    W.    390. 

Administration  by  Court  Notwith- 
standing Independent  Will. — Under 
Probate  Act  1848,  §  110  (Hartley's 
Dig.,  art.  1219),  providing  that  the 
probate  court  shall  administer  an  es- 
tate notwithstanding  a  provision  in 
the  will  for  an  independent  adminis- 
tration, if  the  heirs  fail  to  give  bond 
to  pay  the  testator's  debts  to  the  ex- 
tent' of  the  estate  on  an  application 
therefor  by  a  creditor,  it  will  be  pre- 
sumed, where  the  record  is  silent  as 
to  whether  such  bond  was  given,  that 
the  probate  court  had  jurisdiction  of 
an  estate  on  which  it  administered  for 
ever  thirty  years  in  spite  of  a  pro- 
vision in  the  will  for  an  independent 
administration.  Wood  v.  Mistretta,  49 
S.   W.   236.   20  Tex.   Civ.   App.   236. 

Word  "Nullity."— When,  in  a  collat- 
eral attack,  it  is  said  that  an  admin- 
istration was  a  nullity,  unless  some 
fact  be  then  shown,  the  word  "nullity" 
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is  to  be  construed  as  equivalent  to  the 
word  "voidable,"  but  if  there  be  then 
a  fact,  proof  of  which  would  make 
the  administration  valid,  the  legal  pre- 
sumption is  that  the  very  fact  which 
would  give  validity  was  pressed  be- 
fore the  court  which  granted  admin- 
istration. Martin  v,  Robinson,  67  Tex. 
368,   3  S.  W.  550. 

Defective  records  may  be  held  suffi- 
cient to  raise  a  presumption  that  one 
recognized  by  a  court  exercising  ju- 
risdiction over  an  estate  as  its  admin- 
trator  had  been  regularly  appointed. 
See  Pendleton  v.  Shaw,  18  Tex.  Civ. 
App.  439,  44  S.  W.  1002,  affirmed  in 
93  Tex.  693,  no  op.,  as  instance. 

Presumption  That  Petition  Presented. 
— In  a  collateral  attack  on  probate  pro- 
ceedings it  will  be  presumed  from  the 
order  granting  letters  of  administra- 
tion that  a  valid  petition  therefor  was 
presented,  although  the  petition  may 
be  absent  from  the  files.  Corley  v. 
Goll,  8  Tex.  Civ.  App.  184,  27  S.  W. 
819. 

Administration  Granted  after  Four 
Years  from  Death  of  Testator.— See 
ante,  "Time  within  Which  Application 
May  Be  Made,"  II,  B,  3. 

When  No  Presumption  Exists. — In 
classes  of  "cases'  over  which  a  court 
has  not,  under  the  very  law  of  its 
creation,  any  possible  power,  e.  g.,  an 
administration  upon  the  estate  of  a 
living  person,  administration  upon  the 
estate  of  a  deceased  soldier  when  pro- 
hibited by  statute,  *  *  *  the  entire  pro- 
ceedings are  coram  non  judice  the  law 
raises  no  presumption  in  their  support, 
and  the  facts  bringing  any  particular 
case  within  one  of  such  classes  may 
be  established  by  evidence  dehors  the 
record,  either  in  a  direct  or  collateral 
attack,  for  the  puipose  of  destroying 
the  apparent  binding  force  of  such 
proceedings.  This  is  upon  the  princi- 
ple that  the  court,  being  as  a  matter  of 
law  without  power  to  investigate  or 
determine  any  question  connected  with 
such    matters,     can     not.     by    a     clear 


usurpation  of  power,  preclude  inquiry 
into  the  facts  establishing  such  usur- 
pation and  the  consequent  nullity  of 
its  proceedings.  In  such  cases  the 
court  is  without  jurisdictioii  of  the 
subject  matter,  the  status  of  the  par- 
ties, or  the  person  of  the  defendant,  as 
the  case  may  be,  and  other  courts 
have  no  difficulty  or  hesitation  in 
ignoring  its  proceedings  or  decrees." 
Templeton  v.  Ferguson,  89  Tex.  47,  55, 
33  S.  W.  329,  affirming  32  S.  W.  148. 

ddd.   Irregularities  or  Error   in   Exer- 
cise  of  Jurisdiction. 

See  ante,  "Matters  Concluded,"  II, 
D,    2,    b.    (3),    (a),    bb. 

That  the  probate  court  in  granting 
administration  had  acted  irregularly  or 
erroneously  upon  a  subject  matter 
properly  within  its  cognizance  can  not 
be  proved  in  a  collateral  proceeding. 
Clayton  v.  Hurt,  88  Tex.  595,  598,  32 
S.  W.  876;  Templeton  r.  Ferguson,  89 
Tex.  47,  56,  33  S.  W.  329,  affirmmg 
32  S.  W.  148. 

Failure  to  Give  Bond. — Where  ex- 
ecutor has  been  administering  an  es- 
tate, the  fact  that  the  record  does  not 
show  that  he  gave  bonds  will  not 
avoid  his  acts  on  collateral  attack. 
Moody   V.    Butler,    63    Tex.    210,    212. 

Failure  to  Give  Bond  within  Time 
Required. — An  administrator  appointed 
in  1852  failed  to  give  bonr!  within 
twenty  days  after  his  appointment,  but 
in  giving  bond  theieafter  his  appoint- 
ment was  confirmed  without  objection. 
Held,  that  in  a  collateral  proceedmg 
the  mere  irregularity  of  his  appoint- 
ment can  not  be  held  to  vitiate  his 
acts,  otherwise  legal,  he  having  acted 
for  a  number  of  years.  Lewis  v.  Ames, 
44  Tex.   319. 

Proceedings  including  two  or  more 
estates  in  one  administration,  though 
irregular,  can  not  be  attacked  collat- 
erally on  that  ground.  Grande  r. 
Herrera.  15  Tex.  533;  Templeton  v. 
Ferguson,  89  Tex.  47,  33  S.  W.  329; 
Williams  v.  Howard,  10  Tex.  Civ.  App. 
527,  31   S.   W.  835,  affirmed  -in  93  Tex. 
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677,  no  op.;  Brockenborough  v.  Mel- 
ton, 55  Tex.  493,  502;  Stephenson  v. 
Marsalis,  11  Tex.  Civ.  App.  162,  167, 
33  S.  W.  383.      . 

Deciaon  as  to  Proper  Venue. — By 
the  36th  section  of  the  act  of  the  5th 
of  February,  1840,  which  was  in  force 
i.i  1846  (Hart.  Dig.,  art.  1030),  a  rule 
was  prescribed  by  which  a  probate 
judge,  on  every  application  for  letters 
of  administration,  should  determine, 
by  proof  whether  his  county  were  the 
proper  one  wherein  the  administra- 
tion should  be  granted;  and  his  de- 
cision upon  that  question  was  con- 
clusive until  reversed  on  appeal  or 
other  proceeding  taken  for  its  revision, 
end  it  can  not  be  attacked  in  a  col- 
lateral action.  Giddings  v.  Steele,  28 
Tex.  732.  citing  Burdett  v.  Silsbee,  15 
Tex.  604,  616;  Wardrup  v.  Jones,  23 
Tex.  489,  494. 

Where  the  county  court  a?  a  court 
had  jurisdiction  of  the  subject  matter 
of  estates  and  from  the  uncertainty  in 
the  construction  and  execution  of  the 
laws,  and  the  facts  pertaining  thereto, 
the  place  or  venue  where  such  juris- 
diction should  be  exercised  was  ren- 
dered uncertain,  and  all  of  the  parties 
interested  in  the  estate  acted  upon  and 
acquiesced  in  the  assumption  of  juris- 
diction, it  being  assumed  in  no  other 
place  during  that  period,  the  juris^'Hc 
tion  can  not  be  called  in  question  col- 
laterally, so  as  to  treat  the  acts  of  said 
court,  done  thus  in  good  faith  as 
nullities.  Lewis  v.  Ames,  44  Tex.  319, 
334;  Burdett  v,  Silsbee,  15  Tex.  604. 
615;  Grande  v.  Herrera,  15  Tex.  533, 
536;  Green  v.  Rugely,  23  Tex.  539,  550. 

Nonresidence  of  Decedent. — .An  o-- 
<ier  of  a  probate  court,  granting  ad- 
ministration in  the  county  in  which  it 
sets,  although  erroneous,  by  reason  of 
the  nonresidence  of  the  decedent,  is 
not  for  that  reason  void,  but  voidable 
only.  Martin  r.  Robinson,  67  Tex. 
368,  3  S.  W.  550. 

That  no  order  of  the  court  appears, 
continuing  the  term    of    an    adminis- 
7  Tex— 28 


trator  from  year  to  year,  is  not  suffi- 
cient to  invalidate  his  lawful  acts  done 
in  the  due  course  of  administration. 
On  the  contrary,  it  has  been  held  that 
an  extension  of  the  term  of  adminis- 
tration will  be  presumed,  if  necessary, 
to  sustain  the  validity  of  such  acts, 
when  drawn  collaterally  in  question. 
Shannon  r.  Taylor,  16  Tex.  413,  416. 

Order  Extending  Time  for  Qualifi- 
cation.— The  county  court  may  extend 
the  time  for  qualification  of  an  admin- 
istrator, and  its  action  in  so  doing  can 
not  be  collaterally  attacked.  Willard 
V,  Cleveland,  38  S.  W.  222,  14  Tex.  Civ. 
App.  557.  See  post,  "Extension,"  II, 
F,  1,  b. 

eee.  Showing  and  Determination  of 
Jurisdiction. 

See  the  title  COURTS,  vol.  5,  p.  325. 

"In  administration  proceedings  un* 
der  the  probate  act  of  1848,  to  deter- 
mine whether  or  not  an  administration 
is  void,  the  courts  should  look  not 
only  to  the  time  that  elapsed  before 
it  was  applied  for  but  to  the  entire 
record  of  the  proceedings,  and  ascer- 
tain therefrom  whether  or  not  there 
was  a  necessity,  or  apparent  necessity, 
for  the  administration;  whether  or  not 
the  application  to  administer  was  made 
in  good  faith  to  benefit  the  estate  by 
those  interested  to  take  care  of  it.  and 
who  were  entitled  to  administer  it." 
Saul  V.  Frame,  3  Tex.  Civ.  App.  596. 
597,  22  S.  W..984;  Martin  v.  Robinson, 
67  Tex.  368,   3   S.   W.   550. 

(bb)  Effect  of  Lapse  of  Time  and  In- 
tervention  of  Rights  of  Third  Per- 
sons. 

One  who  has  been  recognized  as 
the  administrator  of  an  estate,  both 
by  the  court  in  which  the  administra- 
tion was  pending  and  by  all  parties 
interested  in  the  estate,  for  a  period 
of  about  eighteen  years,  is  conclusively 
presumed  the  legal  administrator, 
when  his  acts  are  collaterally  attacked. 
Halbert  v.  De  Bode,  40  S.  W.  1011,  15 
Tex.  Civ.  App.  615;    Halbert  v.  Marun 
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(Civ.  App.),  30  S.  W.  388,  389,  citing 
Poor  V.  Boyce,  12  Tex.  440;  Rindge 
V.  Oliphint,  62  Tex.  682;  Miller  v. 
Alexander,  8  Tex.  36;  Guilford  v. 
Love,  49  Tex.  715;  and  Lyne  v.  Sand- 
ford,  82  Tex.  58,  65,   19  S.  W.  847. 

When  the  general  jurisdiction,  as- 
sumed by  the  probate  court,  to  grant 
letters  of  administration,  is  attempted 
to  be  collaterally  impeached,  thirty-one 
years  after  its  assumption,  and  more 
than  twenty  years  after  one  of  plain- 
tiffs came  to  Texas  to  look  after  the 
estate,  by  proving  facts,  avoiding  the 
jurisdiction,  as  that  the  deceased  was 
a  soldier,  etc.,  and  when  the  lands 
have  subsequent  to  sale  under  such 
administration,  been  bought  and  sold 
by  innocent  parties,  and  in  which  time, 
part  has  a  second  time  passed  through 
the  probate  court,  it  seems,  that,  even 
had  the  proof  of  the  facts  alleged  been 
clear,  the  claim  of  the  heirs,  attacking 
such  administration,  should  be  held  a 
stale  demand.  Vogelsang  v.  Dough- 
erty, 46  Tex.  466. 

Letters  of  administration  were 
granted  January,  1852,  in  Austin 
county,  upon  estate  of  one  who  was 
alleged  to  have  died  in  1841.  a  citizen 
of  Texas,  etc.  In  1888  the  heirs  of 
the  intestate  instituted  suit  for  the 
land  located  by  a  purchaser  under  the 
administrator,  objecting  to  t'e  prubate 
sale  because  it  was  not  shown  that 
Farris  (intestate)  died  in  Austin 
county.  Held,  the  county  court  had 
general  jurisdiction  in  the  administra- 
tion of  estates.  Nothing  to  the  con 
trary  appearing  upon  the  record,  it 
will  be  presumed,  when  its  judgments 
are  collaterally  attacked,  that  it  found 
the  facts  to  exist  that  would  give  it 
jurisdiction.  Lyne  v,  Sanford.  82  Tex. 
58,   19    S.   W.    847.* 

(cc)  Appointment  Secured  by  Fraud 
or  Collusion  or  for  a  Fraudulent 
Purpose. 

If  an  appointment  as  administrator 
was   secured  by  fraud  or  collusion,   it 


can  only  be  attacked  on  that  account 
by  a  direct  proceeding  and  not  col- 
laterally. Rogers  v.  Tompkins  (Civ. 
App.),  87  S.  W.  379,  382,  affirmed  in 
101  Tex.  654,  no  op.;  Brockenborough 
V.  Melton,  55  Tex.  493;  Ferguson  v. 
Templeton  (Civ.  App.),  32  S.  W.  148, 
affirmed  in  89  Tex.  47;  Stone  v.  Ellis 
(Civ.  App.),  40  S.  W.  1077,  affirmed  in 
93  Tex.  696,  no  op.;  Paul  v.  Willis,  69 
Tex.  261,  7  S.  W.  357;  Nelson  v. 
Bridge,  98  Tex.  523,  86  S.  W.  7; 
Rutherford  v.  Stamper,  60  Tex.  447, 
449. 

Where  a  want  of  jurisdiction  in  the 
probate  court  is  not  shown,  an  ad- 
ministration can  not  be  held  void  and 
subject  to  collateral  attack  on  the 
ground  of  fraud,  because  of  the  fact 
that  such  fraud  may  be  inferred  from 
the  course  and  result  of  the  probate 
'  proceedings,  without  other  proof  of 
fraud  being  made.  Shirley  v.  War- 
field,  12  Tex.  Civ.  App.  449,  34  S.  W. 
390. 

Fraudulent  Purpose  to  Consume  and 
Misapply  Estate.— The  fact  that  an 
administration  was  obtained  to  con- 
sume the  estate  and  misapply  it  under 
the  semblance  of  legal  authority  and 
by  the  aid  of  the  probate  court  could 
not  of  itself,  render  the  administration 
void.  Shirley  v.  Warfield,  12  Tex.  Civ. 
App.  449,  456,  34  S.  W.  390,  distin- 
guishing Paul  V.  Willis,  69  Tex.  261, 
7  S.  W.  357,  and  Duncan  v.  Veal,  49 
Tex.  603. 

(b)   Vacating  or  Setting  Aside. 

Where  an  administrator  was  ap- 
pointed in  Texas  for  the  estate  of  a 
nonresident  decedent,  for  the  sole  pur- 
pose of  permitting  such  administrator 
to  maintain  an  action  against  a  rail- 
road company  for  injuries  to  and  the 
wrongful  killing  of  his  intestate,  such 
railroad  company  was  entitled  to  main- 
tain a  suit  to  set  aside  such  adminis- 
tration proceedings  for  lack  of  juris- 
diction. Cooper  V.  Gulf,  C.  &  S.  F. 
Ry.  Co.,  93  S.  W.  201,  41  Tex.  Civ. 
App.  596. 
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Requirements  of  Petition  for  Equi- 
table Relief. — Where  an  administration 
is  fraudulently  procured  affirmative 
equitable  relief  must  be  sought  by  ap- 
propriate averments,  and  is  not  avail- 
able under  the  ordinary  petition,  as  in 
this  case,  of  trespass  to  try  title. 
Shirley  v.  Warfield,  12  Tex.  Civ.  App. 
449,  457,  34  S.  W.  390;  Fisher  v.  Wood, 
65  Tex.  199:  Martin  v.  Robinson,  67 
Tex.  368,  3  S.  W.  550. 

Matters  Considered. — In  administra- 
tion proceedings  under  the  probate 
act  of  1848,  to  determine  whether  or 
not  the  administration  is  void^  the 
court  should  consider  not  only  the 
time  that  elapsed  before  it  was  apphed 
for,  but  also  the  entire  record,  and  as- 
certain thereunder  whether  there  was 
necessity  for  the  administration,  and 
whether  the  application  to  administer 
was  made  in  good  faith  to  benefit  the 
estate,  by  persons  interested  in  taking 
care  of  it,  who  were  entitled  to  ad- 
minister. Saul  V.  Frame,  3  Tex.  Civ. 
App.  596.  22  S.  W.  984,  following  Mar- 
tin V.  Robinson,  67  Tex.  368,  3  S.  W. 
550. 

E.  SUSPENSION    OF    POWER. 
EfiFect  of  Citation  to  Administrator 

to  Give  New  Bond. — See  post,  "Re- 
quiring New  or  Additional  Bond," 
HI.  G. 

Suspending  Executor  and  Appoint- 
ment of  Receiver. — See  post,  "Re- 
ceivers," XIII. 

F.  DURATION    AND    TERMINA- 
TION. 

1.  Term  of  Administration, 
a.  In  General. 

.•Administrator  loses  his  representa- 
tive capacity  at  expiration  of  period 
ftxed  by  law  for  administration.  Fisk 
r.  Xorvcl,  9  Tex.  13,  17.    v 

Administrator  whose  appointment  is 
valid  remains  such  as  long  as  he  is 
recognized  by  court.  Baker  v,  De 
Za valla,  1  Posey  621,  635. 

After  petition  for  discharge  and 
audit  of  accounts  and  order  to  deliver 


estate  to  successor,  administrator  can 
not  be  required  to  act  in  official  capac- 
ity. Oldham  v.  Smith,  26  Tex.  530, 
532. 

Under  Laws  of  Louisiana. — Umler 
the  laws  of  Louisiana  adopted  in  1836 
by  the  Texas  legislature  an  adminis- 
trator held  his  appointment  for  one 
year  only,  but  it  could  be  extended 
for  sufficient  cause  shown  from  year 
to  year  not  exceeding  five  years.  The 
laws  of  Louisiana,  so  adopted,  con- 
tinued in  force  until  superseded  by  the 
act  of  the  Texas  congress  of  February 
5th,  1840.  Boyle  v.  Forbes,  9  Tex. 
35,  40;  Flores  v.  Howth,  5  Tex.  329; 
Dodge  V.  Phelan,  2  Tex.  Civ.  App.  441, 
21  S.  W.  309;  Murphy  v.  Mennard,  14 
Tex.  62,  65;  Portis  v.  Cummings,  14 
Tex.  139;  Cochran  v.  Thompson,  18 
Tex.  652,  656;  Martin  v.  Robinson,  67 
Tex.   368,   376,  3   S.   W.   550. 

Under  the  law  in  force  from  1838 
to  1846,  the  terms  of  administration 
on  an  estate  were  limited  to  one  year 
unless  extended.  Dodge  v.  Phelan,  2 
Tex.  Civ.  App.  441,  447,  21  S.  W.  209. 

The  policy  of  speedy  administration 
was  enjoined  under  the  probate  law 
of  1840.  Cochran  v.  Thompson,  18 
Tex.  652,  656. 

Real  property  of  an  estate  ought 
not  to  remain  under  administration  in 
this  state  any  longer  than  may  be 
necessary  for  the  discharge  of  the 
debts  speedily  and  advantageously  for 
the  estate.  Cochran  v.  Thompson,  18 
Tex.   652,   656. 

b.    Extension. 

Extension  of  administration  need 
not  be  made  before  expiration  of  year. 
Bartlett   v.    Cocke,    15   Tex.    471,    476. 

Necessity  for  Formal  Order.-— Though 
no  order  of  court  continuing  admin- 
istration from  year  to  year  appears  in 
record,  his  lawful  acts  done  in  due 
course  of  administiation  are  valid* 
Shannon  v.  Taylor,  16  Tex.  413,  417; 
Hurt  V.  Horton,  12  Tex.  285;  Poor 
z\  Boyce,  12  Tex.  440;  Howard  v, 
Bennett,   13    Tex.    309,    314;    Dancy  v. 
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Stricklinge,  15  Tex.  557;  Burdett  v. 
Silsbee,  15  Tex.  604;  Giddings  v. 
Steele,  28  Tex.  732;  Baker  v.  De 
Zavalla,  1   Posey  621,  635. 

Under  the  Civil  Code  of  Louisiana 
and  the  act  of  congress  of  1840  in 
force  in  that  year  (Hart.  Dig.,  art. 
1026),  it  is  not  material  that  an  ex- 
tension of  an  administration  should 
have  been  granted  before  the  expira- 
tion of  the  year.  The  proposition  that 
at  the  end  of  the  year  the  estate  vests 
immediately  in  the  heirs,  on  the  sup- 
position that  it  is  fully  administered 
and  the  administrator  discharged  by 
operation  of  law,  is  not  sound.  Bart- 
lett  V.  Cocke,  15  Tex.  471. 

That  an  administration  was  not 
formerly  extended  did  not  affect  its 
existence.  Baker  v.  De  Zavalla,  1 
Posey,  Unrep.  Cas.  621;  Poor  v. 
Boyce,  12  Tex.  440. 

It  is  no  objection  to  administration 
proceedings  that  it  does  not  affirma- 
tively appear  that  the  time  for  admin- 
istration was  extended,  or  that  it  con- 
tinued for  a  period  of  over  five  years, 
where  it  appeared  that  the  adminis- 
trator acted  under  sanction  of  the 
court.  Galbraith  v.  Howard  &  Hume, 
11  Tex.  Civ.  App.  230,  32  S.  W.  803. 

Third  persons  are  not  required  to 
look  further  than  to  see  that  a  person 
once  duly  invested  with  the  powers  of 
administrator  continues  to  act  as  such 
with  the  sanction  of  the  probate  court. 
Bartlett's  Heirs  v.  Cocke,  15  Tex.  471, 
approving  Poor  v.  Boyce,  12  Tex.  440. 

Five  Years'  Limitation. — Where  a 
succession  was  opened  in  1834  by  the 
appointment  of  A  as  curator,  and  A 
next  appeared  as  administrator  in  1837, 
and  acted  and  was  recognized  as  such 
by  the  probate  court,  until  1840,  the 
court  properly  refused  to  instruct  the 
jury,  that  if  five  years  elapsed  from 
the  original  appointment  of  A  as  ad- 
ministrator in  1834,  before  the  order 
of  sale  was  granted,  the  court  had  no 
power  to  continue  him  in  his  func- 
tions, and  his  acts  after  five  years  had 


elapsed  from  his  original  appointment, 
in  selling  the  land  claimed,  were  null 
and  void.  Soye  v.  McCallister,  18 
Tex.  80.  See,  also,  Galbraith  v.  How- 
ard, 11  Tex.  Civ.  App.  230,  32  S.  W. 
803,  affirmed  in  93  Tex.  661,  no  op.; 
Lynch  v.  Baxter,  4  Tex.  431;  Poor  v. 
Boyce,  12  Tex.  440;  Dancy  v,  Strick- 
linge, 15  Tex.  557;  Giddings  v.  Steele. 
28   Tex.    732. 

Orders  in  administration  proceedings 
had  from  1844  to  1854  can  not  be  as- 
sailed on  ground  that  under  laws  then 
in  force,  administration  on  deceased 
perso/i's  estate  could  not  be  continued 
for  more  than  one  year  from  date  of 
issuance  of  letters  of  administration, 
unless  ordered  by  court  to  be  con- 
tinued for  longer  period,  and  in  no 
event  could  same  be  continued  for 
more  than  five  years.  Galbraith  v. 
Howard,  11  Tex,  Civ.  App.  230,  239. 
32  S.  W.  803,  affirmed  in  93  Tex.  661, 
no  op.  See  Williams  v.  Howard,  10 
Tex.  Civ.  App.  527,  31  S.  W.  835,  af- 
firmed   in   93   Tex,   677,   no   op. 

In  Burdett  v.  Silsbee,  15  Tex.  604, 
it  is  held  that  "the  five  years  limita- 
tion or  restriction  referred  to  in  the 
law  of  Louisiana  (invoked  as  at  the 
time  in  foice  in  this  state)  never  had 
effect  upon  any  estates  administered 
in  this  country."  Gnlbraith  v.  Howard, 
11  Tex.  Civ.  App.  230.  239.  32  S.  W. 
803,  affirmed  in  93  Tex.  661,  no  op. 

Extension  of  administration  will  be 
presumed  from  fact  that  administrator 
continues  to  act  with  court's  sanction. 
Bayne  v.  Garrett,  17  Tex.  330.  335: 
Poor  V.  Boyce,  12  Tex.  440;  Soye  i: 
McCallister,  18  Tex.  80.  81;  Williams 
V.  Howard,  10  Tex,  Civ.  App.  527,  532. 
31  S.  W.  835.  affirmed  in  93  Tex.  677. 
no  op. 

Under  the  laws  of  Louisiana,  '*to  ex- 
tend the  administration  a  new  order 
by  the  court  and  a  renewal  of  his 
security  by  the  administrator  were  re- 
quired. Flores  r.  Howth,  5  Tex.  329, 
332."  Williams  v.  Howard,  10  Tex. 
Civ.  App.  527,  532,  31  S.  W.  835.  af- 
firmed in  93  Tex.  677,  no  op. 
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1  Temporary  Administrator. 

See  post,  "Duration  and  Termina- 
tion of  Appointment,"  XI,  A,  5. 

3.  Revocation  or  Removal, 
a.  Grounds. 

When  an  execut^T  qualifies  after  an 
administrator  has  been  appointed,  ad- 
ministration must  be  revoked.  Batch- 
dor  V.  Douglas,  31   Tex.   182,   184. 

Fraud  in  Obtaining. — Where  obtain- 
ing of  administration  is  part  of  fraudu- 
lent scheme  to  divert  property  of  es- 
tate from  heirs,  real  parties  in  interest 
may,  by  suit  in  district  court,  arrest 
administration  and  recover  property. 
Sevier  i\  Teal,  16  Tex.  371,  375. 

Failure  to  File  Bond. — Under  Rev. 
Stat.,  arts.  1944,  1946,  enabling  credit- 
ors to  enforce  the  execution  of  a 
bond  by  an  independent  executor,  they 
can  not  insist  on  his  removal,  except 
for  disregarding  the  order  of  the  court 
to  give  bond.  Perkins  v.  Wood,  63 
Tex.  396,  citing  Jerrard  v.  McKenzie, 
61  Tex.  40,  43.  See,  also,  Roy  v.  Whit- 
aker  (Civ.  App.),  50  S.  W.  491,  495, 
affirmed  in  93  Tex.   649   no  op. 

Failure  to  give  new  bond  is  ground 
for  removaL  Bills  v.  Scott,  49  Tex. 
430,  433. 

Administrator  Absenting  Himself 
from  State. — The  fact  that  an  adminis- 
trator with  permission  of  the  county 
court,  absents  himself  from  the  county 
wherein  the  administration  is  pending, 
docs  not  authorize  that  court  to  re- 
move him  from  his  administration. 
Hall  V.  Monroe,  27  Tex.  700. 

An  administrator  may  be  removed 
on  proof  of  his  absence  from  the  state 
for  a  period  of  three  months  without 
permission  of  the  court.  Hall  v,  Mon- 
roe, 27  Tex.  700. 

Failure  tp  Return  Inventory. — Under 
Pasch.  Dig.,  arts.  1294,  1295,  it  was  the 
duty  of  the  court  to  remove  the  ex- 
ecutrix upon  her  failure  to  return  an 
inventory  within  sixty  days  of  the 
grant  of  letters;  and,  if  the  court  and 
creditors  who  were  interested  failed  to 
require  such  removal,  peisons  who  ac- 


quired rights  through  her  action  in 
the  capacity  of  executrix  should  not 
be  allowed  to  suffer  injury  by  her  de- 
fault, and  by  the  action  of  the  court  in 
not  requiring  her  to  furnish  a  better 
security  for  her  faithful  discharge  of 
duty.  Willis  v.  Ferguson,  46  Tex.  496, 
distinguishing  Langley  v.  Harris,  23 
Tex.  565;  Cooper  v  Horner,  62  Tex. 
356,  364.  See,  also,  Roy  v.  Whitaker 
(Civ.  App.),  50  S.  W.  491.  496,  affirmed 
in  93  Tex.  649,  no  op.;  Harris  v. 
Shafer  (Civ.  App.),  21  S.  W.  110,  112, 
reversed  in  86  Tex.  314. 

Failure  to  Make  Annual  Report  or 
File  Exhibit  of  Claims  and  Condition 
of  Estate.— See  post,  "Time  of  Filing," 
IX,  B,  2,  e,  (1). 

Refusal  to  Obey  Order  of  Court.— 
Under  Act  1876,  §  27,  allowing  a  pro- 
bate judge  of  his  own  motion  to  re- 
move an  administrator  for  failing  "to 
obey  any  order  consistent  with  this 
act  in  relation  to  the  estate,"  etc.,  an 
administiator  may  be  removed  for 
failing  to  execute  an  order  to  sell  land, 
although  claiming  that  it  was  illegal 
for  including  the  homestead.  Wright 
V.  McNatt,  49  Tex.  425. 

An  order  to  sell  300  acres  of  land, 
including  the  hom'^stead,  for  payment 
of  the  debts  of  the  estate,  although 
erroneous,  is  not  a  nullity;  and  the 
administrator's  refusal  to  obey  such 
order  is  ground  for  his  removal. 
Wright  V.    McNatt,   49   Tex.   425. 

Misappropriating  Property.— The  rule 
requiring  the  removal  of  a  personal 
representative  as  part  of  the  remedy 
against  him  for  misappropriating  es- 
tate property,  applies  only  when  the 
property  can  not  be  returned.  ChiflFlet 
V.  P.  J.  Willis  &  Bro.,  74  Tex.  245,  11 
S.  W.   1105. 

Taking  Property  at  Appraised  Value. 
— The  statute  forbids  an  executor  or 
an  administrator  to  take  property  of 
i  the  estate  at  its  appraised  value  and 
when  he  does  so,  the  court  should  re- 
move him  and  appoint  a  successor 
whose    duty   it    becomes    to    sue    upon 
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the  offender's  bond  Chifflet  v.  P.  J. 
Willis  &  Bro.,  74  Tex.  245,  11  S.  W. 
1105. 

Fraudulent  Sale. — If  necessary  an 
adniinistiator  who  made  a  fraudulent 
sale  can  be  removed.  Giddings  v. 
Steele,  28  Tex.  732.  749,  citing  Long 
V.  Wortham,  4  Tex.  381;  Evans  v. 
Oakley,  2  Tex.  182,  and  Burdett  v. 
Silsbee,  15  Tex.  604. 

Wrongful  Claim  of  Right  to  Con- 
trol Property. — Where  a  will  provided 
ihat  the  executor  should  control  prop- 
erty until  the  devisee's  majority,  the 
executor  disqualified  himself  after  her 
death  during  her  minority  by  claiming 
to  be  entitled  to  control  the  estate  un- 
til the  time  when  the  devisee  would 
have  become  of  age  had  she  lived. 
Newman  v.   Dotson,  57  Tex.  117. 

The  acts  of  an  administrator,  which 
favor  an  improper  claim  of  the  chief 
justice,  in  respect  to  his  distributive 
share  in  the  estate,  do  not  affect  the 
competency  of  the  chief  justice,  but 
may  be  urged  as  a  reason  for  displac- 
ing the  administrator,  either  before 
the  county  court,  or  on  appeal  to  the 
district  court.  Glavecke  v.  Tijirina,  24 
Tex.    663. 

b.    Jurisdiction. 

The  district  court  has  jurisdiction  of 
"a  suit  by  a  surviving  wife,  as  guard- 
ian of  her  children,  to  revoke  an  order 
granting  letters  of  administration  on 
the  estate  of  her  deceased  husband,  to 
vacate  a  judgment  allowing  a  claim 
against  the  estate,  and  to  enjoin  the 
administrator  from  acting  as  such. 
Ramirez  v.  McClane,  50  Tex.  598. 

"The  power  to  revoke  letters  of  ad- 
ministration and  to  grant  other  letters 
in  the  first  instance  is  original  juris- 
diction, and  belongs  exclusively  to  the 
county  court."  Ballard  v.  Wheeler,  23 
Tex.   Civ.   App.   422,  423,  56   S.   W.  946. 

Appointment  of  administrator  in 
proper  county  can  not  be  revoked  by 
subsequent  appointment  of  another  ad- 
ministrator in  another  county.  Bur- 
dett   V.     Silsbee,      15      Tex.     604,     616; 


Grande  v.  Herrera,  15  Tex.  533,  535; 
Dancy  v.  Stricklinge,  15  Tex.  557; 
Alexander  z-.  Maverick.  18  Tex.  179. 

Fraud.— See  ante,  "Grounds,"  II,  F, 
3,    a. 

c.  Time  of  Application. 

An  application  by  decedent's  son 
and  heir  for  removal  ©f  the  adminis- 
trator, made  two  years  after  he  had 
been  appointed  temporary  administra- 
tor and  failed  to  give  bond,  is  prop- 
erly refused,  since  his  silent  delay  was 
acquiescence.  Mayes  v.  Houston,  61 
Tex.   690. 

d.  Petition. 

See  post,  "Effect  of  Removal,"  II, 
F,   3,   i. 

e.  Effect  of  Bringing  Suit. 

"The  pow^r  and  authority  of  admin- 
istrator, derived  from  the  order  of 
appointment,  and  his  qualification 
thereunder,  in  1880,  are  not  nullified  or 
suspended  during  the  pendency  of  the 
litigation  to  overthrow  the  administra- 
tion. Having  been  duly  vested  with 
the  power  and  authority  of  adminis- 
tration, such  power  and  authority 
would  continue  in  him  until  abrogated 
by  a  final  judgment  of  a  couit  of  com- 
petent jurisdiction  terminating  the  liti- 
gation over  the  matter.  The  fact  that 
the  administration  was  adjudged  void 
and  the  administrator  dismissed  by  a 
judgment  rendered  during  these  pro- 
ceedings, which  was  appealed  from  by 
the  administrator,  did  not  have  the 
effect  to  annul  or  suspend  his  func- 
tions as  administrator  pending  the  ap- 
peal. There  was  no  such  finality  in 
such  a  judgment  as  would  prevent  him 
from  exercising  his  powers  as  admin- 
istrator; the  judgment  finally  terminat- 
ing the  litigation  alone  could  have  that 
effect.  Texas  Trunk  R.  Co.  v.  Jack- 
son Bros.,  85  Tex.  605,  22  S.  W.  1030." 
Bowen  v.  Kirkland.  17  Tex.  Civ.  App. 
346,  354,  44  S.  W.  189,  afiFirmed  in  93 
Tex.  725,   no  op. 

Effect  of  Action  to  Revoke  on 
Running    of     Statute    of     Limitations 
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against  Administrator. — See  post,  "Sus- 
pension," V,  S,  4,  c. 
f.  Order. 

An  order  of  a  probate  court  remov- 
ing an  administrator,  which  recited 
that  no  service  could  be  made  upon 
him,  though  entered  on  the  same  day 
the  application  jvas  made,  without  any 
attempt  to  obtain  service,  was  at  most 
only  voidable,  and  can  not  be  collat- 
erally attacked  by  his  sureties  when 
sued  on  his  bond.  Grant  v.  McKinney, 
36  Tex.  62. 

Rc6  Adjudicata. — An  action  against 
an  administrator  to  recover  the  value 
of  lands  sold  by  him  as  such  under 
letters  alleged  to  have  been  fraudu- 
lently procured  can  not  be  maintained 
after  a  judgment  revoking  said  letters 
of  administration  has  been  previously 
reversed  on  appeal  in  an  action  for 
that  purpose.  Halbert  v,  Alford  (Sup.), 
12  S.  W.  77. 
g.  Review  of  Order. 
See  ante.  "Order,"  II,  F,  3,  f. 
An  administrator  was  removed,  with- 
out notice,  for  failure  to  file  an  in- 
ventory. At  a  subsequent  term  the 
administrator  petitioned  for  reinstate- 
ment, alleging  that  the  inventory  had 
been  found  in  the  clerk's  oflfice;  but 
the  evidence  failed  to  show  that,  on  a 
motion  for  reinstatement,  he  had  shown 
such  fact  to  the  court,  or  on  appeal  to 
the  district  court  had  proved  that  the 
inventory  had  been  filed  in  time.  Held 
insufficient  to  show  that  the  removal 
of  the  administrator  did  not  result 
from  his  own  negligence,  either  from 
failing  to  file  the  inventory  or  to  pre- 
sent the  facts  to  the  court  sufficiently 
to  prevent  the  judgment  complained 
of.  Ruenbuhl  v.  Heffron  (Tex.  Civ. 
App.),  38  S.   W.   1028. 

Writ  of  error  is  not  the  remedy  for 
one  removed  from  an  administration, 
who  gave  no  notice  of  appeal  at  time 
of  his  removal,  and  who  took  no  such 
steps  to  obtain  appeal  or  review,  as 
are  contemplated  by  statute.  Smith  v. 
Robb,  42  Tex.  260. 


Bond. — An  independent  executor  un- 
der the  act  of  1870  (Paschal's  Dig., 
arts.  5626-28),  against  whom  judgment 
was  obtained  in  a  suit  brought  to  en- 
join him  from  further  acting  under 
the  will,  and  to  appoint  a  receiver,  is 
not  relieved  by  the  statute  (Paschal's 
Dig.,  art.  1503)  from  the  necessity  of 
executing  an  appeal  bond,  as  other 
parties,  for  in  such  a  suit,  the  executor 
is  a  party  defendant,  acting  in  defense 
of  himself,  to  protect  his  right  to  re- 
tain his  position  as  an  independent  ex- 
ecutor of  the  will,  and  not  as  an  ordi- 
nary executor  administering  the  will 
under  the  direction  of  the  probate 
court,  in  a  suit  to  determine  the  rights 
of  the  estate  in  property  claimed  by 
him  for  it.  Guest  r.  Guest,  48  Tex. 
210. 

The  bond  on  appeal  to  district  court 
from  order  removing  an  administrator 
must  bind  the  makers  to  pay  to  county 
judge  such  sum  as  may  be  necessary 
to  satisfy  the  decision,  order,  decree 
or  judgment  to  be  rendered.  Munzes- 
heimer  v.  Wickham,  74  Tex.  638,  639, 
12    S.   W.    751. 

h.   Restraining  Removal. 

An  administrator  can  not  enjoin  an 
order  removing  him  for  want  of  a 
new  bond.  Bills  v,  Scott,  49  Tex.  430, 
432. 

L    Efifect  of  Removal. 

Where  the  petition  also  sought  to 
vacate  the  allowance  and  approval  of  a 
claim  against  the  estate,  on  the  ground 
that  the  administration  was  a  nullity, 
the  court  said:  "In  holding  the  peti- 
tion sufficient  as  a  suit  to  vacate  an 
administration  fraudulently  procured 
after  the  lapse  of  four  years,  we  do 
not  intend  to  intimate  that  the  effect 
of  vacating  the  administration  would 
be  to  vacate  the  establishment  of  a 
claim  in  favor  of  third  parties  not 
participants  in  the  fraud."  Ramirez  v. 
McClane,   50  Tex.   598,   601. 

Validity  of  Acts  Done  Prior  to  Revo- 
cation.— All  acts  done  by  an  adminis- 
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trator  previous  to  qualification  of  ex- 
ecutor and  revocation  of  letters  of  ad- 
ministration are  valid.  Batchelor  v. 
Douglas,   31   Tex.   182,   184. 

j.    Delivery    of    Papers    Belonging    to 
Estate. 

See  the  title  COURTS,  vol.  5,  p. 
318.  See,  also,  ante,  "Effect  of  Re- 
moval,"  II,   F,  3,  i. 

Under  Act  of  1848,  §  119  (Hart.  Dig., 
art.  1228)  authorizing  the  chief  justice, 
upon  complaint  filed,  to  cause  previous 
administrators  to  appear  before  him 
and  deliver  up  any  papers  wTiich  he 
may  have  in  his  possession  belonging 
to  an  estate;  an  administrator  who 
has  been  removed  can  not  be  required 
to  surrender  his  own  vouchers,  or 
papers  necessary  to  his  own  defense. 
Miller  v.  Jasper,  10  Tex.  513. 

But  he  may  be  required  to  surrender 
all  other  documents  belonging  to  the 
estate.  Miller  v.  Jasper,  10  Tex.  513, 
517. 

k.  Proceedings  to  Set  Aside  Removal. 
In  proceedings  to  set  aside  a  re- 
moval of  an  administrator  with  the 
will  annexed,  made  on  the  ground  that 
he  had  not  seasonably  filed  an  inven- 
tory, evidence  that  deceased  had  not 
intended  such  person  should  be  admin- 
istrator, and  that  he  was  seeking  to 
have  certain  claims  allowed  him  against 
the  estate,  is  not  admissible.  Ruenbuhl 
v.  Ruenbuhl's  Estate,  11  Tex.  Civ. 
App.    197,   32   S.    W.   722. 

I.  Presumption    That    Order    of    Re- 

moval Set  Aside. 

See  post,  "Presumption  That  Order 
of  Discharge    or    Removal     Revoked," 

II,  F,  6. 

m.    Cost. 

An  independent  executor  protecting 
his  right  to  the  position  is  individually 
liable  for  costs.  Guest  v.  Guest,  48 
Tex.    210,    211. 

4.   Resignation. 

See  ante,  "Renunciation  of  Appoint- 
ment,"  II,   A,   1,  c» 


By  the  general  principles  of  law  an 
executor  can  not,  by  his  own  act,  re- 
sign such  a  trust,  once  accepted.  Roy 
V,  Whitaker  (Civ.  App.),  50  S.  W. 
491,  affirmed  in  93  Tex.  649,  no  op. 

Under  the  act  of  1848  (Hart.  Dig., 
art.  1146),  an  executor  can  not  resign 
and  become  discharged  of  his  trust 
until  he  accounts  for  and  delivers  the 
estate  to  some  person  entitled  to  re- 
ceive it.  Ingram  v  Maynard,  6  Tex. 
130. 

The  probate  law  of  1840,  which  con- 
tained no  provision  for  independent 
administration,  gave  an  executor  the 
unqualified  right  to  resign.  Roy  v. 
Whitaker  (Civ.  App.),  50  S.  W.  491, 
496,  affirmed  in  93  Tex.  649,  no  op.; 
Ingram  v.  Maynard,  6  Tex.  130. 

Power  of  District  Court  to  Accept 
Resignation. — Testator  provided  in  his 
will  that  his  estate  should  not  be  par- 
titioned until  all  of  his  children  had 
married  or  reached  their  majority,  and 
until  that  time  it  should  remain  in  the 
hands  of  the  executor,  who  was  to  use 
the  income  of  the  estate  in  educating 
and  supporting  decedent's  children. 
I  The  executor  appointed  filed  a  petition 
in  the  district  court  to  be  discharged, 
though  two  of  the  heirs  still  minors, 
because  he  was  unable  to  act,  and  his 
successor  appointed  in  the  will  had 
refused  to  act.  Held,  that  a  decree  dis- 
charging the  executor,  in  the  absence 
of  an  affirmative  finding  by  the  trial 
court  that  the  executor  was  no  longer 
able  to  act  and  that  his  successor  had 
refused  to  act,  was  error,  since  the 
district  court  has  no  power  to  accept 
the  resignation  of  an  executor.  Wells 
r.   Houston   (Civ.  AppD,  56  S.  W.   233. 

Under  Rev.  Stat.  1895,  art.  2030,  re- 
quiring that  the  resignation  of  an  ex- 
ecutor shall  be  presented  to  the  court 
in  which  administration  of  the  estate 
is  pending,  the  judge  of  a  district 
court  has  no  power  to  accept  such  a 
resignation,  since  estates  must  be  ad- 
ministered in  the  county  court.  Wells 
V.   Houston    (Civ.  App  ),  5^  S.  W.   233. 
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Independent  Executor. — "The  statute 
contains  no  provision  authorizing  an 
independent  executor  to  resign."  Roy 
V.  Whitaker  (Civ.  App.),  50  S.  W.  491, 
497.  affirmed  in  93  Tex.  649,  no  op., 
distinguishing  Langley  v.  Harris,  23 
Tex.  565;  Tippett  v  Mize,  30  Tex.  362; 
Willis  &  Bro.  v.  Ferguson,  46  Tex. 
496;  Willis  &*  Bro  r.  Ferguson,  59 
Tex.  172;  Frisby  v.  Withers,  61  Tex. 
134:  Ingram  v.  Maynard  &  Bro.,  6 
Tex.  130;  Dwyer  v,  Kalteyer,  68  Tex. 
554.  5  S.  \V.  75;  Todd  v.  Willis,  66 
Tex.  704,  1  S.  W.  803,  and  Blanton 
:.  Mayes,  58  Tex.  422.  But  see  Roy 
r.  Whitaker,  92  Tex.  346.  356,  48  S. 
W.  892.  49  S.  W.  367,  holding  that  an 
independent  executor  has  the  same 
right  to  resign  his  trust  as  any  other 
executor  or  administrator  under  art. 
2030.  Rev.  Stat. 

&  Death. 

See  post,  "Necessity  and  Grounds 
for  .Appointment,"  XII,  A,  2. 

6.   Presumption   That    Order   of    Dis- 
charge or  Removal  Revoked. 

Where  administration  on  the  estate 
of  a  deceased  person  was  granted  in 
1842,  and  the  administrator's  final  ac- 
count was  filed  and  approved,  and  the 
administrator  discharged,  in  1848,  and 
application  filed  in  1854  by  which  a 
creditor  sought  payment,  by  a  judg- 
ment recovered  against  the  adminis- 
trator in  1850,  which  was  aflfirmed  on 
appeal  to  the  supreme  court  in  1851, 
and  it  appeared  that,  notwithstanding 
^h€  discharge  of  the  administrator  in 
'8*8,  he  had  afterwards  acted  and  been 
recognized  in  that  capacity  by  the 
probate  court,  it  will  be  presumed  that 
the  order  discharging  him  was  revoked, 
^"^  that  he  was  still  amenable  to  an 
order  directing  satisfaction  of  the 
j"<l&ment.  Bayne  v.  Garrett,  17  Tex. 
•*'^^.  following  Townsend  v.  Munger.  9 
'^^x.  300.  See,  also,  Dancy  v.  Strick- 
^'"ge,  15  Tex.  557,  559. 

^*  Effect  of  Termination. 

'^fter  the  termination  of  an  admin- 


istration, however  that  termination 
may  occur,  the  probate  court  has  no 
power  to  render  a  decree  against  one 
who  formerly  held  the  fiduciary  rela- 
tion of  administrator  or  executor." 
Timmins  v,  Bonner,  58  Tex.  554,  560. 

G.     CLOSING    SUCCESSION    AND 

DISCHARGE. 
1.    Necessity  and  What  Constitutes. 

"Administrations  under  our  laws  are 
not  intended  to  endure  for  the  life  of 
the  grantees.  In  contemplation  of  law 
they  must  be  brought  to  a  close  at 
some  fixed  or  reasonable  period." 
Hurt  V.   Horton,   12  Tex.  285,   288. 

Succession  can  not  be  closed  until 
the  estate  is  fully  administered.  How- 
ard V.   Bennett,   13  Tex.  309,  313. 

Under  laws  in  force  from  1836  to 
1846,  when  letters  of  administrator  ap- 
pointed in  1840  were  revoked,  and  his 
bond  canceled  in  1841,  and  court  made 
no  order  continuing  it,  administration 
was  closed.  Dodge  v.  Phelan,  2  Tex. 
Civ.  App.  441,  447,  21  S.  W.  309.  See 
Flores  v.  Howth,  5  Tex.  329;  Boyle 
V.  Forbes,  9  Tex.  35,  36;  Murphy  v. 
Mennard,  14  Tex.  62,  65;  Portis  v. 
Cummings,  14  Tex.   139. 

That  a  long  time  elapsed  between 
the  death  of  the  intestate  and  the 
grant  of  letters  de  bonis  non  does  not 
affect  the  existence  of  the  administra- 
tion. Baker  v.  De  Zavalla,  1  Posey 
621;  Howard  v.  Bennett.  13  Tex.  309, 
315. 

The  fact  that  there  was  an  interval 
of  several  years  between  entries  or  evi- 
dence of  acts  as  administrator  does  not 
affect  the  existence  of  the  administra- 
tion. Burdett  v.  Silsbee,  15  Tex.  604, 
616. 

The  fact  that  an  estate  was  con- 
sumed by  costs  and  expenses,  to  the 
loss  or  want  of  benefit  to  the  heirs, 
does  not  affect  the  existence  of  the 
administration.  Baker  v.  De  Zavalla, 
1  Posey  621;  Kleinecke  v.  Woodward, 
42   Tex.   311. 

Refusal  and  neglect  of  administra- 
tor to  properly  continue  administration 
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and  thereby  losing  right  to  longer  ex- 
ercise, trust  does  not  close  adminis- 
tration. Howard  v.  Bennett,  13  Tex. 
309,    314. 

Administration  is  not  closed,  al- 
though administrator  neglects  duties 
for  three  years.  Howard  v.  Bennett, 
13    Tex.    309,    316. 

An  Order  Setting  Aside  All  of  the 
Estate  to  the  Surviving  Widow. — 
Where  all  the  property  of  a  deceased 
husband  was  set  aside  to  his  widow, 
there  being  no  homestead,  held,  that 
this  concluded  the  admiiistration. 
Floyd  V.  Terrell,  60  Tex.  284. 

Partial  Partition, — In  view  of  the 
provision  of  Rev.  Stat.,  arts.  2035,  2107, 
after  an  order  for  partition  and  distri- 
bution, an  estate  is  as  effectually 
closed,  so  far  as  it  concerns  creditors 
not  previously  made  parties  to  the  ad- 
ministration, as  if  it  had  been  so  de- 
clared by  an  order  of  court.  Bledsoe 
V.  Beiler,  66  Tex.  437,  1  S.  W.  164. 

2.  Objections  to  Discharge. 

The  heirs  of  the  deceased  ward  canj 
not  object  to  the  discharge  of  the  ad- 
ministrator on  the  ground  that  he  had 
not  sold  all  the  real  estate,  since  on 
the  closing  of  the  estate  the  title 
thereto  would  vest  in  them.  De  Berry 
V.  Wootters  (Civ.  App.),  57  S.  W.  885. 

3.  Presumption    That    Administration 
Closed  Vel  Non. 

After  the  lapse  of  a  certain  time, 
administrations  must  be  considered  as 
closed,  whether  ever  administered,  in 
point  of  fact,  or  not.  Blair  v.  Cisneros, 
10  Tex.  34.  But  see  Kosminsky  v. 
Estes,  27  Tex.  Civ.  App.  69,  65  S.  W. 
1108,  affirmed  in  95  Tex.  681,  no  op.; 
Harris  v.  Shafer  (Civ.  App.),  21  S. 
W.    110,  113,  reversed  in  86  S.  W.  314. 

Administration  will  be  presumed 
closed  after  lapse  of  eight  years  with- 
out any  official  act  on  part  of  admin- 
istrator. Portis  V.  Cummings,  14  Tex. 
139,  140.  See,  to  same  effect.  Murphy 
V.  Mennard,  14  Tex.  62;  Ingram  v. 
Maynard,  6  Tex.  130.     See,  also,  Har- 


ris V.  Shafer  (Civ.  App.),  21  S.  W. 
110,  113,  reversed  in  86  Tex.  314. 

After  lapse  of  ten  years,  without  any 
act  in  the  administration  of  the  estate, 
the  administration  i?  presumed  to  be 
closed.  Marks  v.  Hill,  46  Tex.  345; 
Poor  V.  Boyce,  12  Tex.  440,  449;  Dancy 
V.  Stricklinge,  15  Tex.  557;  Burdett  v. 
Silsbee,  15  Tex.  604,  606;  Shannon  v. 
Taylor,  16  Tex.  413;  Soye  v.  McCal- 
lister,  18  Tex.  80;  Harris  v,  Shafer 
(Civ.  App.),  21  S.  W.  110,  113,  reversed 
in  86  Tex.  314;  Easterling  v.  Blythe, 
7  Tex.  210;  Howard  r.  Bennett.  13 
Tex.  309;  Boyle  v.  Forbes,  9  Tex.  35. 

The  record  of  an  administration 
granted  in  May,  1840,  showed  no  ex- 
tension of  time,  nor  any  action  therein, 
until  1851.  Held  that  it  should  be  pre- 
sumed that  the  administration  was 
closed.     Marks  v.  Hill,  46  Tex.  345. 

Lapse  of  Thirteen  or  More  Years.— 
Administration  having  been  granted 
upon  an  estate  in  1838,  the  presump- 
tion would  be,  in  1852,  that  it  was 
closed,  unless  the  contrary  were  shown. 
Wardrup  v.  Jones,  23  Tex.  489.  See, 
also,  Lovering  v.  McKinney,  7  Tex. 
521;  Birdwell  v.  Cox,  15  Tex.  535;  Fisk 
V.  Norvel,  9  Tex.  13,  18;  Hurt  v.  Hor- 
ton,  12  Tex.  285:  Francis  v.  Hall.  13 
Tex.  189,  192;  Soye  v,  McCallister,  18 
Tex.  80,  100;  Giddings  v.  Steele,  28 
Tex.    732. 

"In  Boyle  v.  Forbes,  9  Tex.  35,  36, 
*  *  *  it  was  said  that  'independently 
of  the  statute  fixing  the  precise  period 
of  one  year  to  the  administration,  it 
would  seem  that  after  the  lapse  of 
thirteen  years  the  presumption  would 
be  that  all  legal  demands  against  the 
succession  had  been  discharged.' " 
Martin  r.  Robinson,  67  Tex.  368.  376. 
3  S.  W.  550.  See,  also,  Howard  v. 
Bennett,  13  Tex.  309,  314. 

Under  art.  1889,  Rev.  Stat.,  adminis- 
trator is  not  discharged  nor  estate 
closed  until  order  to  that  effect  has 
been  made  and  entered  of  record,  and 
no  presumption  of  such  facts  arises 
from     lapse     of    titiie.       Blackwell    r. 
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Blackwell,  86  Tex.  207,  210,  24  S.  W. 
389. 

Under  Rev.  Stat.,  art.  1829,  providing 
that  any  person  interested  in  the  ad- 
ministration of  an  estate  may  proceed 
after  any  lapse  of  time  to  compel  set- 
tlement when  it  does  not  appear  from 
the  record  that  the  administration  has 
been  closed,  in  the  absence  of  an  or- 
der discharging  an  executor  or  closing 
the  estate  he  can  not  claim  a  discharge 
by  |ny  presumption  based  on  his  own 
neglect  to  call  for  a  discharge.  Black- 
well  V.  Blackwell,  86  Tex.  207.  24  S. 
W.  389,  citing  Main  v.  Brown,  72  Tex. 
505,  10  S.  W.   571. 

Rev.  Stat.,  art.  1829,  provides  that, 
when  letters  testamentary  have  once 
been  granted,  any  person  interested 
may  proceed,  after  any  lapse  of  time, 
to  compel  a  settlement,  when  it  does 
not  appear  that  the  administration  has 
been  "closed."  Held,  that  the  admin- 
istration is  not  closed,  though  the  final 
account  of  the  executor  is  approved, 
and  the  money  on  hand  is  ordered  to 
be  distributed,  if  he  is  not  discharged, 
and  he  subsequently  asks  for  orders 
regarding  the  estate,  acquires  property 
for  the  estate  under  the  orders,  and 
renders  two  annual  accounts.  Black- 
well  V.  Blackwell.  86  Tex.  207,  24  S. 
W.  389. 

Validity  of  Compromise  by  Heirs. — 

Where  it  has  not  been  alleged  nor 
proved  that  administration  on  estate 
was  closed  at  time  of  an  alleged  com- 
promise by  the  heirs  of  a  judgment  in 
favor  of  administrator  de  bonis  non, 
it  v/ill  not  be  presumed  that  adminis- 
tration was  closed.  Chapman  v.  Mans- 
field (Civ.  App.),  29  S.  W.  820,  af- 
firmed in  93  Tex.  701,  no  op.;  Xorth- 
croft  V.  Oliver,  74  Tex.  162,  163,  11  S. 
W.   1121. 

Presumption  from  Order  of  Probate 
Court — It  will  be  presumed,  from  an 
order  made  by  the  probate  court,  that 
estate  was  still  open  and  that  admin- 
istration was  pending.  Guilford  v. 
Love,  49  Tex.  715,  742. 


4.  Proof  of  Closing. 

The  papers  and  orders  of  the  pro- 
bate court,  or  copies  thereof,  are  the 
best  evidence  to  show  that  an  admin- 
istration is  not  closed;  oral  testimony 
to  that  effect  is  secondary  evidence. 
Williams  v.  Davis,  56  Tex.  250. 

5.  Efifect   of   Closing. 

An  administration  is  "finally  closed, 
and  the  estate  fully  administered,  when 
the  property  passes  out  of  the  control 
of  the  probate  court,  for  administrative 
purposes.  Their  jurisdiction  ceases, 
and  the  property  is  revested  in  fact 
or  in  law  in  the  heirs.  And  conse- 
quently all  grants  of  administration 
and  acts  of  the  administrators  over 
such  property  are  nullities,  and  can 
afford  no  protection,  or  confer  no 
right."  Hurt  v.  Horton,  12  Tex.  285, 
288. 

H.  REOPENING. 

When  a  succession  has  once  been 
administered  and  closed,  the  effects 
are,  by'  operation  of  law,  restored  to 
the  heirs;  they  have  the  full  owner- 
ship, with  all  the  rights  of  control, 
disposition,  and  actions  for  its  recov- 
ery and  possession;  and  the  probate 
court  has  no  authority  to  reopen  the 
succession.  Fisk  v.  Norvel,  9  Tex.  13. 
See  Blinn  v.  McDonald  (Civ.  App.), 
38  S.  W.  384,  386,  reversed  in  92  Tex. 
604.  See  post,  "Reopening,  Revising 
and  Correcting  Settlement,"  IX,  C. 

Groimds. — Probate  court  can  not  re- 
open succession  after  lapse  of  twelve 
years,  for  purpose  of  letting  in  dor- 
mant judgment.  McGreal  v.  Jones,  36 
Tex.   673,  674. 

The  purpose  of  completing  a  parti- 
tion held  not  to  be  a  sufficient  excuse 
for  reopening  administration  after  a 
lapse  of  nearly  21  years.  Guilford  v. 
Love,  49  Tex.   715. 

"The  reopening  of  an  administration 
seven  years  after  the  last  order  had 
been  made  in  a  previous  administra- 
tion and  seventeen  years  after  the 
death  of  the  intestate  could  not  be 
tolerated      under      the      circumstances 
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shown  in  this  case.  (Withers  v.  Pat- 
terson, 27  Tex.  492,  493;  Boyle  v, 
Forbes,  9  Tex.  39,  40;  Duncan  v.  Vise, 
49  Tex.  610,  611."  Paul  v,  Willis,  69 
Tex.    261,    265,    7   S.    W.    357. 

Stale  demands  can  not  be  made  the 
grounds  for  reopening  a  succession 
by  granting  letters  of  administration. 
Chandler  v.  Hudson,  11  Tex.  32. 

Where  a  creditor  who  had  obtained 
an  execution  against  two  debtors,  one 
of  whom  was  the  deceased,  neglected 
to  put  in  his  claim  before  the  judge 
of  probate,  and  nine  years  after  their 
appointment  the  administrators  were 
discharged,  it  was  held  that  this  stale 
demand  was  no  ground  for  reopening 
the  succession.  Chandler  v.  Hudson, 
11  Tex.  32. 

in.  Bond. 
A.  NECESSITY  FOR  EXECUTING. 

"An  executor  must  give  bond  with 
security,  unless  otherwise  directed  by 
the  testator  (Hart.  Dig.,  art.  1130.)" 
Stone  V,   Dorsett,  18  Tex.   700,   710. 

"An  executor  who  administers  an 
estate  free  from  the  control  of  the 
county  court  may  be  relieved  by  the 
will  of  the  testator  from  giving  bond." 
Dwyer  v.  Kalteyer,  68  Tex.  554,  558, 
5  S.   W.  75. 

A  provision  in  a  will,  "I  wish  my 
estate  to  be  kept  out  of  the  probate 
court,"  is  equivalent  to  the  provision 
of  Pasch.  Dig.  §  1371,  that  "no  other 
action  shall  be  had  in  the  probate  court 
than  the  probating  and  registering"  of 
the  will,  and  under  such  a  provision 
the  county  court  had  no  jurisdiction 
to  take  an  executor's  bond.  Pierce  v. 
Wallace,    48    Tex.    399. 

Bond  Demanded  by  Heir  or  Person 
Having  Claim  against  Estate. — Under 
art.  1944,  Sayles'  Civ.  Stat.,  in  cases 
where  no  bond  had  been  required  of 
an  executor,  any  person  having  a  claim 
against  the  estate  may,  upon  proper 
written  showing  made  in  the  court 
wher€  the  will  was  probated,  obtain  an 
order  on  the  executor  to  show  cause 
why  he  should  not  be  required  to  give 


bond.  Harris  v.  Hicks,  13  Tex.  Civ. 
App.   134,   34   S.  W.  983. 

Where  heirs  believe  independent  ex- 
ecutor is  wasting  or  mismanaging  es- 
tate, they  may  under  statute  compel 
him  to  give  bond  or  have  him  removed 
for  failure  to  do  so.  Jerrard  v.  Mc- 
Kenzie,   61   Tex.   40,   43. 

Clause  Relieving  against  Giving  Bond 
Not  Applicable  to  Successor  of  Named 
Executor. — A  clause  in  a  will  naming 
certain  persons  as  executors,  and  j)ro- 
viding  that  they  should  not  be  called 
on  to  give  bonds  or  be  subject  to  the 
jurisdiction  of  the  county  courts,  be- 
comes inoperative  on  the  failure  or  re- 
fusal of  such  person  to  accept  such 
trust,  and  has  no  application  to  suc- 
ceeding executors  or  administrators. 
Langley  v.    Harris.   23   Tex.   564. 

B.  PURPOSE  OF  BOND. 

An  administrator's  bond  is  for  the 
protection  of  creditors,  devisees  and 
heirs  who  may  sue  thereon  for  negli- 
gence, maladministration,  etc.  Ward's 
Heirs  v.  Ward,  1  Posey  Unrep.  Cas. 
123. 

The  object  of  the  executor's  or  ad- 
ministrator's bond  is  merely  to  pro- 
vide security,  that  he  shall  well  and 
truly  perform  all  the  duties  required 
of  him  under  the  appointment.  The 
bond  adds  nothing  to  the  obligation  of 
the  principal.  Dwyer  v.  Kalteyer,  68 
Tex.    554,    55«,    5    S.    W.    75. 

C.  FORM  AND   REQUISITES. 
1.  In  General. 

The  bond  is  conditioned  for  the  true 
and  faithful  performance  of  all  the 
duties  of  the  administrator  under  his 
appointment.  Fort  v,  Fitts,  66  Tex. 
593,   595,   1   S.   W.   563. 

Omission  of  Formal  C'^nclusion.— A 
bond,  intended  as  an  aaministrator's 
bond,  is  binding  as  such,  though  there 
has  been  omitted  a  formal  conclu- 
sion declaring  the  circumstances  under 
which  it  shall  become  void  or  shall 
remain  in  force  and  effect,  if  the  con- 
dition   of    the    bond    intended   by  the 
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parties  executing  it  is  manifest.     Rose 
r.  Winn,  51  Tex.  545. 

1  Bj  Whom  Executed. 

An  administrator  may  execute  his 
bond  by  an  attorney  in  fact.  Hall  v, 
Monroe,  27   Tex.   700. 

Joining  Husband  with  Wife. — Hus- 
band must  unite  with  wife  in  execu- 
tion of  bond  as  executrix.  Airhart  v. 
Murphy,  32   Tex.    131,   134. 

A  testator  appointed  his  wife  ex- 
ecutrix of  his  will,  without  accounta- 
bility to  the  probate  court.  After  his 
death  she  probated  the  will,  and  filed 
an  inventory  as  required  by  the  stat- 
ute. Subsequently  she  married,  and  a 
creditor  of  the  testator  sued  her  as 
executrix,  joining  her  husband  as  a 
codefendant,  although  he  had  never 
joined  her  in  any  bond.  Held,  that 
Paschal's  Digest,  art.  1284,  requiring  a 
husband  to  join  his  wife  in  the  execu- 
tion of  a  bond,  when  she  shall  become 
an  executrix  or  administratrix  did  not 
apply.     Airhart  v.  Murphy,  32  Tex.  131. 

In  1838,  one  surety  on  adminis- 
trator's bond  was  sufficient.  Delk  v. 
Punchard,   64   Tex.   360,   363. 

3.  Amount 

Under  the  act  prescribing  the  mode 
of  proceeding  in  district  courts  in  mat- 
ters of  probate,  providing  (section  106) 
that  the  administrator  shall  give  bond, 
with  sureties,  in  an  amount  not  less 
than  double  the  estimated  value  of  the 
real  and  personal  property,  it  is  error 
to  require  a  bond  for  more  than  such 
amount.  In  re  Bowden's  Estate,  33 
Tex.  730. 

Double  Value  of  Estate.— Rev.  Stat., 
art  1889,  requiring  the  bond  of  an  ad- 
ministrator to  be  double  the  estimated 
value  of  the  estate,  means  double  the 
value  estimated  by  the  court,  and  it 
will  be  presumed,  from  the  order  of 
the  court  fixing  the  penalty  of  the 
bond,  that  it  estimated  the  estate  at 
half  that  amount.  Williams  v.  Verne, 
68  Tex.  414,  4  S.  W.  548. 

Exempt  Property  Not  Included  in 
fixing  Amount. — ^The    act    prescribing 


the  mode  of  proceeding  in  district 
courts  in  matters  of  probate,  pro- 
viding (section  26)  that  exempted 
property,  or  its  value  if  there  be  no 
such  property,  forms  no  part  of  the 
estate  of  a  decedent  when  a  constitu- 
ent of  the  family  survives,  is  applicable 
in  estimating  the  value  of  an  estate  for 
the  purpose  of  fixing  the  amount  of 
the  bond  to  be  required  of  the  admin- 
istrator. In  re  Bowden's  Estate,  33 
Tex.  730. 
4.  Voluntary  Bond. 

Where  a  will  substantially  complied 
with  the  probate  act  of  1848,  author- 
izing, in  certain  instances,  that  no 
other  action  shall  be  had  in  the  pro- 
bate court  than  the  probating  and 
registration  of  a  will,  and  the  executor, 
acting  under  said  act,  executed  a  bond 
conditioned  as  in  ordinary  cases,  of  ad- 
ministration, the  bond  was  without  au- 
thority law,  and  was  purely  volun- 
tary.    Pierce  v.  Wallace,  48  Tex.  399. 

Where  a  will  provides  that  no  action 
shall  be  taken  thereon,  under  the  stat- 
ute, by  the  probate  court,  a  bond  exe- 
cuted by  the  executor  thereunder  can 
not  be  enforced  as  a  common-law 
bond;  it  being  purely  voluntary.  Pierce 
V.  Wallace,  48  Tex.  390. 

As  a  common-law  bond,  suit  could 
not  be  maintained  on  it  in  the  name  of 
the  distributees.  Pierce  v,  Wallace, 
48  Tex.  399. 

D.  OPERATION  AND  EFFECT. 

An  administrator  and  the  sureties  on 
his  bond  are  liable  to  the  creditors  of 
the  estate  for  the  settlement  of  his 
trust  in  accordance  with  the  directions 
of  the  court.  Trammel  t'.  Philleo,  33 
Tex.  395. 

Property  within  Con'emplation  of 
Bond. — A  vendor  in  an  executory  con- 
tract of  sale  rescinded  the  sale,  and 
brought  trespass  to  try  title  against 
the  widow  of  the  deceased  purchaser, 
individually  and  as  administratrix,  and 
sequestered  the  property.  The  admin- 
istratrix executed  a  replevy  bond,  by 
means   of  which   she   acquired   posses- 
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sion  as  administratrix  and  collected 
the  rents  for  the  property.  Final  judg- 
ment was  rendered  in  favor  of  the 
vendor.  Held,  that  the  surety  on  her 
bond  as  administratrix  was  liable  for 
the  rents  so  collected;  she  lawfully  re- 
ceiving them  in  her  representative  ca- 
pacity. Fidelity  &,  Deposit  Co.  of 
Maryland  v.  Texas  Land  &  Mortgage 
Co.,  90  S.  W,  197,  40  Tex.  Civ.  App. 
489. 

In  a  suit  on  an  administrator's  bond, 
brought  by  the  administrator  de  bonis 
non  against  the  original  administrator 
and  his  sureties,  it  appeared  that  the 
original  administrator  was  the  surviv- 
ing partner  of  the  intestate,  and  that 
the  assets  of  the  estate  consisted  of 
the  intestate's  interest  in  the  goods  of 
the  firm  left  in  the  hands  of  the  sur- 
viving partner,  who  was  appointed  the 
original  administrator,  and  who.  as 
such,  inventoried  the  assets,  but  failed 
to  account  for  them.  His  sureties,  be- 
mg  defendants  in  this  suit,  pleaded 
that  the  assets  did  not  come  to  the 
hands  of  their  principal  as  administra- 
tor, but  as  surviving  partner,  and,  if 
converted  at  all,  were  converted  by 
him  as  surviving  partner,  and  not  as 
administrator;  and  further  alleged  that 
the  partnership  had  never  been  settled 
up.  But  it  was  neither  alleged  nor 
proved  that  the  assets  had  been  ap- 
plied to  payment  of  partnership  debts. 
Held,  that  on  this  state  of  case  the  de- 
fendants were  liable  to  the  adminis- 
trator de  bonis  non  for  the  value  of 
the  assets  and  interest.  Grant  r.  Mc- 
Kinney,  36  Tex.   62. 

Where  Proceeds  Paid  to  Devisees. 
— Where  an  executor,  without  author- 
ity from  the  court,  sells  decedent's  | 
land  to  the  satisfaction  of  the  devisees, 
and  pays  the  proceeds  to  them,  and 
the  estate  owes  no  debts,  the  sureties 
on  his  bond  are  not  liable  for  the 
value  of  the  land  to  the  devisees. 
Homes  v.  O'Conner,  9  Tex.  Civ.  App. 
454,  29  S.  W.  236. 

Acts  Covered. — Where  the  allowance 


of  a  claim  by  an  administrator  was  im- 
proper and  in  fraud  of  the  heirs  •  of 
the  estate,  the  heirs  had  a  plain  and 
adequate  remedy  against  the  adminis- 
trator on  his  bond.  Snow  v.  Mather^ 
52  Tex.  650. 

E.  BREACH  OF  BOND. 

The  condition  of  an  administrator's 
bond  is  broken  by  a  misappropriation 
of  assets.  Fort  z\  Fitts,  66  Tex.  593,  1 
S.  W.  563. 

Failure  of  administrator  to  comply 
with  court's  order  to  pay  claim  ren- 
ders him  and  his  sureties  primarily  lia- 
ble for  damages  sustained  by  creditor. 
Gray  v.  McFarland,  29  Tex.  163,  169. 

Upon  conversion  by  administrator 
of  property  of  the  estate  before  grant 
of  letters,  he  must  account  for  it  or 
pay  its  value,  in  suit  upon  bond.  Lock- 
hart  V.  White,  18  Tex.  102,  112. 

Failure  to  Recover  from  Predecessor 
before  Right  Barred.— Under  the  stat- 
ute making  it  the  duty  of  a  surviving 
administrator  to  recover  from  the  es- 
tate of  the  deceased  administrator  and 
his  sureties  any  part  of  the  estate 
which  was  in  the  hands  of  deceaser', 
or  for  which  he  was  accountable,  a  fail- 
ure to  do  so  until  limitation  has  run 
against  the  right  will  constitute  a 
breach  of  the  administration  bond. 
Keowne  z\  Love,  65  Ga.  152. 

Failure  to  Deliver  Property  to  Suc- 
cessor.— The  sureties  of  an  administra- 
tor are  liable  for  his  failure  to  deliver 
to  his  successor,  on  demand,  property 
shown  to  be  in  his  hands,  and  not  ac- 
counted for,  after  the  date  of  his  bond 
as  administrator.  Baldwin  v.  Dear- 
born, 21  Tex.  446. 

Failure  to  Pay  Claim. — Where  an  ad- 
ministrator is  ordered  by  the  county 
court,  under  Old  &  W.  Dig.  arts.  784- 
786,  to  pay  a  claim  against  the  estate, 
and  fails  to  make  such  payment,  the 
sureties  upon  his  bond  thereupon  be- 
come immediately  and  primarily  Ma- 
ble  to  the  creditor  for  the  amount  or- 
dered to  be  paid.  Gray  v.  McFarland, 
29  Tex.  163. 
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Not  Paying  All  Creditors  of  Same 
Class.— A  surviving  wife,  administer- 
ing the  community  estate  under  the 
statute,  who,  after  having  allowed  a 
claim,  exhausts  the  estate  in  paying 
other  creditors  of  the  same  class,  is 
liable  on  her  bond.  Evans  r.  Taylor, 
60  Tex.  422. 

Delivering  Deed  without  Receiving 
Security. — Where  administrator  deliv- 
ers deed,  where  sale  is  made  on  credit, 
without  first  receiving  note  and  mort- 
gage of  purchaser,  sureties  are  liable 
for  full  amount  of  sale.  Heath  v. 
Lyne.  62  Tex.  686,  693. 

F.  RIGHTS  AND  LIABILITIES  OF 

SURETIES. 
1.  In  General. 

Sureties  on  an  administrator's  bond 
are  liable  for  the  correct  administra- 
tion of  his  estate.  Trammel  v.  Philleo, 
33  Tex.  395,  411. 

Sureties  on  an  administrator's  bond 
are  liable  for  all  the  assets  that  come 
into  his  hands  and  not  accounted  for, 
except  as  might  be  varied  by  discharge 
by  payment  or  expenditure.  Batsell  v. 
Richards,   80   Tex.   505,   16   S.   W.   313. 

"Whatever  an  administratrix  law- 
fully receives  in  her  official  capacity, 
her  sureties  become  responsible  for. 
It  is  immaterial  that  it  may  thereafter 
develop  that  the  property  so  received 
did  not  in  law  belong  to  the  estate. 
If  the  receipt  is  lawful  and  in  an  offi- 
cial capacity,  the  surety  becomes  bound 
and  so  remains  until  proper  disposi- 
tion is  made  of  the  thing  received." 
Fidelity,  etc.,  Co.  v.  Texas  Land,  etc., 
Co..  40  Tex.  Civ.  App.  489.  90  S.  W. 
197,  affirmed  in  101  Tex.  635,  no  op. 

Conversion  by  Principal. — Where  an 
administrator  was  sued  in  his  repre- 
sentative capacity  for  conversion  of  a 
bank  deposit  given  to  plaintiff  by  the 
intestate,  the  administrator's  sureties 
on  his  official  bond  were  liable  for  the 
recovery  had  against  him.  Hill  v.  Es- 
cort. 86  S.  W.  367,  38  Tex.  Civ.  App. 
487. 


Lending  Legacies  on  Personal  Se- 
curity.— Sureties  of  administrator  dc 
bonis  non  with  will  annexed,  who  has 
loaned  legacies  on  personal  security, 
are  liable  for  the  fund,  even  though 
administrator  acted  in  good  faith. 
Vardeman  v.  Ross,  36  Tex.  Ill,  113. 

Effect  of  Removal  of  Principal  for 
Failure  to  Give  New  Bond. — After  the 
removal  of  the  survivor  in  community 
because  of  his  failure  to  give  a  new 
bond  when  required,  an  administrator 
appointed  as  his  successor  may  bring 
an  action  for  the  value  of  wasted  as- 
sets against  the  sureties  on  his  old 
bond.     Brown  v.  Seaman,  65  Tex.  628. 

Administrator's  Turning  Over  Prop- 
erty to  Indemnify  Sureties. — Whether 
property  placed  by  administrator  in 
hands  of  sureties  as  indemnity  be- 
longed to  the  administrator  or  to  the 
estate  it  can  not  affect  right  of  heirs  to 
recover  from  said  sureties  on  adminis- 
trator's bond.  Keowne  v.  Love,  65 
Tex.  152,  155. 

2.  Liability  of  Different  Sets  of  Sure- 
ties. 

Two  joint  administrators  gave  a 
joint  and  several  bond  and  later  were 
required  by  the  county  court  to  give 
a  new  bond.  One  of  the  sureties  on 
the  new  bond  died,  having  previously 
deposited  a  large  amount  of  property 
with  the  sureties  on  his  second  bond 
as  security.  One  of  the  administra- 
tors died,  being  largely  indebted  to  the 
estate  and  the  administration  was  con- 
tinued by  the  remaining  administrator 
under  the  same  bond.  No  steps  were 
taken  by  the  surviving  administrator 
to  collect  the  debt  and  suit  was 
brought  by  the  heirs  against  the  two 
sets  of  sureties,  the  surviving  admin- 
istrator and  the  administrator  of  the 
deceased  surety.  Held,  that  whether 
the  property  placed  in  the  hands  of  the 
second  set  of  sureties  belonged  to  the 
estate  or  to  the  administrator,  could 
not  affect  plaintiff's  right  to  recover 
from  the  sureties,  since  their  liability 
depended  on  their  bond  and  the  exist- 
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ence  of  facts  showing  liability  on  the 
part  of  their  principals.  Keowne  v. 
Love,  65  Tex.  152. 

Administrators,  while  their  original 
bond  was  in  force,  executed  a  second 
bond  as  required  by  the  statute.  The 
heirs  of  the  intestate  sued  the  admin- 
istrators and  the  sureties  on  both 
bonds,  and  alleged  that  a  large  sum  of 
money  was  in  the  hands  of  the  admin- 
istrator, when  the  second  bond  was 
executed;  that  large  funds  of  the  es- 
tate were  invested  in  railroad  stock  by 
one  administrator  while. the  first  bond 
was  in  force  in  connection  with  the 
sureties  on  the  second  bond  before  the 
same  was  executed  and  in  their  own 
name  which  were  held  as  collateral  to 
indemnify  the  second  sureties  from 
loss  on  their  suretyship  and  prayed 
that  the  amount  wrongfully  converted, 
for  which  each  set  of  sureties  were  lia- 
ble, should  be  ascertained.  Held,  that 
the  sureties  on  the  second  bond,  hav- 
ing before  their  liability  as  such  began, 
wrongfully  connected  themselves  with 
the  subject  matter  of  the  suit,  were 
liable  in  connection  with  the  sureties 
on  the  first  bond  without  reference  to 
the  bond  which  they  executed,  and  the 
sureties  on  the  second  bond  held  the 
proceeds  of  funds  thus  invested  in  rail- 
road stock  on  account  of  which  funds, 
in  part,  the  liability  of  the  sureties  on 
the  first  bond  depended,  could  not  be 
permitted  to  appropriate  the  same  on 
the  discharge  of  their  own  liability  on 
the  first  bond.  Love  r.  Keowne,  58 
Tex.  191. 

Under  the  facts  set  forth  in  the 
preceding  paragraph  it  was  further  held 
that  the  sureties  on  the  second  bond 
were  connected  with  the  subject  mat- 
ter of  the  suit  before  their  liabilities  as 
sureties  began  on  account  of  their  con- 
version of  the  assets  of  the  estate,  and 
also  afterwards  in  the  wrongful  appro- 
priation of  a  trust  fund,  which  not  only 
the  heirs  might  follow  but  which  the 
sureties  on  the  first  bond  might  follow 
for  their  own  protection  in  adjusting 


liabilities  between  the  two  sets  of  sure- 
ties.    Love  V.  Keowne,  58  Tex.  191. 

3.  Extent  of  Indemnity. 

Where  the  sureties  of  the  adminis- 
trator of  an  estate,  which  consisted  en- 
tirely of  partnership  assets,  settled  a 
claim  pending  a  suit  against  them  in 
behalf  ot  all  the  creditors  for  a  sum 
less  than  the  creditor  would  have  been 
entitled  to  if  the  claim  had  been  sub- 
mitted to  a  pro  rata  adjustment  with 
the  other  claims,  after  judgment 
against  the  sureties,  the  court  in  iis 
decree  properly  gave  them  credit  only 
for  the  amount  actually  paid  by  them, 
and  rendered  judgment  against  them 
for  the  difference  between  that  sum 
and  the  total  amount  of  assets  unac- 
counted for  by  the  administrator. 
Batsell  V.  Richards.  80  Tex.  505.  16  S. 
W.    313. 

4.  Discharge  of  Sureties. 

A  release  of  one  surety  on  an  admin- 
istrator's bond  by  the  succeeding  ad- 
ministrator, under  an  order  of  the  pro- 
bate court  authorizing  a  compromise 
upon  certain  settlement,  does  not  re- 
lease the  other  sureties  not  so  settling, 
even  though  the  receipt  to  such  surety 
does  not  reserve  a  right  of  action 
against  the  others,  since  the  order  of 
the  court  must  be  considered  in  rela- 
tion thereto.  Ulrich  v.  Hoefling,  23  Tex. 
Civ.  App.  289.  292,  56  S.  W.  199,  af- 
firmed in  94  Tex.  708,  no  op. 

Expiration  of  Term. — Sureties  on  ad- 
ministrator's bond  are  not  liable  for 
acts  done  after  expiration  of  term  for 
which  they  are  bound.  Murphy  r.  Men- 
nard.  14  Tex.  62.  65. 

Since  the  time  for  the  completion  of 
the  administration  of  a  vacant  succes- 
sion is  limited  to  one  year,  the  sure- 
ties on  the  administrator's  bond  are 
not  responsible  for  breaches  committed 
after  that  period  has  elapsed.  Flores 
V,   Howth,  5  Tex.  329. 

Sureties  for  the  faithful  performance 
of  the  duties  of  an  administrator  of  a 
vacant  succession  under  the  laws  in 
force    before    th%    introduction    of   the 
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common  law  were  not  responsible  for 
breaches  which  were  committed  after 
the  year  allowed  for  administering  the 
estate  had  expired.  Jones  v,  Perkins, 
8  Tex.  337. 

Existence  of  Substitute  Note. — Lia- 
bility of  administrator  and  his  bonds- 
men for  conversion  of  assets  by  admin- 
istrator's .  accepting  substitute  note  in 
lieu  of  another  could  not  be  discharged 
by  showing  new  note  was  in  existence 
and  had  not  been  paid.  Chapman  v. 
Brite,  4  Tex.  Civ.  App.  506,  512,  23  S. 
W   514. 

5.  Right  to  Question  Distribution   of 
Assets. 

The  liability  of  the  sureties  being 
for  the  amount  of  assets  not  accounted 
for,  and  such  liability  not  being 
changed  in  amount  by  the  court  in- 
cluding both  firm  and  individual  claims 
in  his  distribution  of  the  assets,  the 
sureties  can  not  question  the  legality  of 
such  distribution.  Batsell  v.  Richards, 
80  Tex.  505,  16  S.  W.  313. 

6.  Curator  or  Administrator  of  Vacant 

Succession. 

The  sureties  on  the  bond  of  a 
curator,  or  administrator,  of  a  vacant 
succession,  were  responsible  for  the 
failure  of  their  principal,  to  settle  with 
the  court  at  the  end  of  the  year,  and 
to  deliver  up  the  property  of  the  suc- 
cession, or  to  obtain  an  extension  of 
the  administration,  giving  new  secu- 
rity.    Flores  v.   Howth,  5  Tex.  329. 

a  REQUIRING   NEW    OR    ADDI- 

TIONAL  BOND. 
1.  In  GeneraL 

Probate  court  has  power  to  require 
an  independent  executor  without  bond 
or  administrator  to  file  an  additional 
inventory,  and  to  give  bond.  White 
V.  White,  11  Tex.  Civ.  App.  113,  114, 
32  S.  W.  48.  See  the  title  COURTS, 
vol.  5,  p.  317. 

New  bond  required  by  administrator 
may  be  given  through  attorney  in  fact. 
Hall  V,  Monroe,  27  Tex.  700,  701. 

It  appearing  by  the  petition  in  an 
7  Tex— 29 


action  on  the  first  bond  given  by  an 
administrator  that  the  bond  was  insuf- 
ficient in  amount,  held,  that  under  Rev. 
Stat.,  arts.  1949,  2229,  making  such  in- 
sufficiency ground  for  requiring  new 
bond,  the  order  requiring  a  new  bond 
could  not  be  attacked  in  such  collateral 
proceeding.  Hines  v,  Givens,  29  Tex. 
Civ.  App.  517,  68  S.  W.  295,  affirmed  in 
95  Tex.  675,  no  op. 

Under  the  statutes  giving  the  pro- 
bate court  authority  to  require  a  new 
bond  of  an  administrator  under  cer- 
tain conditions,  it  could  not  be  shown, 
in  a  collateral  attack  on  the  order  ap- 
proving a  new  bond,  which  released 
the  obligors  of  the  old  bond  sued  on, 
that  the  conditions  did  not  exist  justi- 
fying the  taking  of  the  new  bond. 
Hines  v.  Givens,  29  Tex.  Civ.  App. 
517,  68  S.  W.  295,  affirmed  in  95  Tex. 
679,  no  op. 

New  or  Additional  Bond  by  Com- 
munity Survivor.-— See  the  title  HUS- 
BAND AND  WIFE. 

If  executrix  marry  after  executing 
bond,  no  additional  bond  is  required 
for  the  bond  given  when  she  was  single 
binds  all  her  property.  Airhart  v. 
Murphy,  32  Tex.  131,  134. 

Administrator  May  Plead  No  Funds. 
— In  an  action  against  an  administra- 
tor by  the  heirs  to  compel  him  to  give 
a  new  bond,  he  may  plead  no  funds 
in  his  hands  belonging  to  the  estate. 
Hanlon  v,  Wheeler  (Civ.  App.),  45  S. 
W.  821. 

Notice  of  Appeal  as  Suspending 
Order.— See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  544. 

2.   Efifect  of  Notice  to  File  New  Bond. 

Filing  of  application  of  administra- 
tor's sureties  to  be  released  and  cita- 
tion to  administrator  to  give  a  new 
bond,  suspends  administrator's  power 
to  act  as  such  beyond  mere  protection 
of  the  estate.  Mott  v.  Riddell,  2 
Posey  107,   110. 

Under  Act  March  23.  1871,  §  6,  an 
administrator  against  whom  a  motion 
has  been  made  to  compel  a  new  bond 


Digitized  by 


Google 


450 


Executors  and  Administrators 


has,  notwithstanding  service  of  that 
motion,  a  right  to  prosecute  a  suit 
brought  to  final  judgment,  unless  he 
has  been  finally  removed  from  the  ad- 
ministration. Hitson  V.  Dillahunty,  38 
Tex.   585. 

While  under  Act  May  23,  1871,  §  6, 
an  administrator  would  not  have  au- 
thority to  do  certain  things,  after 
service  of  "notice  of  motion  to  compel 
a  new  bond,  it  seems  he  might  have 
the  right  to  prosecute  suit  or  do  any 
other  act  having  for  its  direct  object 
the  saving  of  the  estate  from  loss  or 
damage.  Hitson  v,  Dillahunty,  38  Tex. 
585. 

H.  ACTION  ON  BOND. 

1.    Nature  and  Form  of  Action. 

A  suit  against  an  administrator  and 
his  sureties,  for  an  amount  ordered  to 
be  paid  to  a  creditor  by  the  probate 
court,  is  not  a  proceeding  to  establish 
an  original  debt.  Gray  v.  McFarland, 
29  Tex.  163. 

Where  an  administrator  misappro- 
priates estate  property,  the  proper  and 
only  remedy  is  to  hold  him  and  his 
securities,  responsible  on  his  bond  for 
the  damage  to  the  estate.  Chifflet  v. 
Willis  &  Bro.,  74  Tex.  245,  252,  11  S. 
W.  1105. 

%,    Right    of     Action    and    Conditions 
Precedent 

a.  Demand. 

In  an  action  against  an  administrator 
and  his  sureties  for  funds  of  the  in- 
testate's donee,  alleged  to  have  been 
converted  by  the  administrator,  no  de- 
mand either  on  the  administrator  or 
his  sureties  was  necessary  as  a  condi- 
tion precedent  to  the  donee's  right  to 
sue.  Hill  V.  Escort,  86  S.  W.  367,  38 
Tex.  Civ.  App.  487. 

b.  Fixing   Devastavit. 

An  administrator  and  his  sureties 
may  be  sued  on  his  bond  without  the 
amount,  etc.,  of  his  indebtedness  being 
first  ascertained  and  established  by 
proceedings  in  the  county  court. 
Francis  v.  Northcote,  6  Tex.  185. 


Under  our  blended  system  of  equity 
and  common  law,  it  is  unnecessary  to 
institute  a  preliminary  action  to  fix  a 
devastavit,  but  the  bond  may  be  put  in 
suit  and  the  liability  and  amount  of 
damages  ascertained  in  one  action. 
White  V.  Gardner,  37  Tex.  407. 

In  ascertaining  whether  there  has 
been  devastavit,  such  property  as  would 
have  been  set  aside  as  exempt,  or  as 
the  year's  allowance  should  not  be 
considered  assets  of  the  estate.  Nich- 
ols V.  Oliver,  64  Tex.  647,  654. 

c.    Settlement    of    Account    and    Dis- 
charge. 

Only  after  accounts  are  settled  and 
administrator  discharged  can  he  be 
sued  on  his  bond.  Buchanan  v.  Bilger, 
64  Tex.  589,  592. 

Heirs  can  not  sue  administrator  on 
his  bond  when  there  are  unsettled 
claims  and  administration  is  pending. 
Peveler  v.   Peveler,   54  Tex.   53,  58. 

Creditor  of  estate  can  not  sue  upon 
executor's  bond  until  administration 
has  been  closed.  Wiren  v.  Nesbitt,  85 
Tex.  286,  287,  20  S.  W.  128;  Buchanan 
V.  Bilger,  64  Tex.  589. 

Suit  on  administrator's  bond  can  not 
be  brought  in  county  court  until  ad- 
ministrator has  severed  his  connection 
with  the  court  and  the  estate.  Fort 
z\  Fitts,  66  Tex.  593,  594,  1   S.  W.  563. 

An  original  suit  on  an  administrator's 
bond  can  not  be  brought  before  the 
discharge  of  the  administrator  and  the 
passing  on  his  final  account,  even 
though,  practically,  the  administration 
has  been  closed.  Buchanan  v.  Bilger, 
64   Tex.   589. 

The  administrator  of  an  estate  can 
not  be  sued  on  his  bond  by  a  creditor 
for  waste  unless  it  appear  that  the  ad- 
ministration is  closed,  or  that  there 
are  no  assets  in  his  hands,  subject  to 
the  orders  of  the  probate  court,  suf- 
ficient to  pay  the  debts  of  the  creditor 
who  sues.  Hall  v.  McGehce,  34  Tex. 
386. 

Exceptions  to  Rule. — It  is  not  neces- 
sary to   first   compel  administrator    to 
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make  final  statement  of  administration 
account  before  suit  on  bond  for  ac- 
counting. Love  V.  Keowne,  58  Tex. 
191,  198. 

The  final  settlement  of  a  decedent's 
estate  in  the  county  court  is  not  pre- 
requisite to  the  maintenance  of  a  suit 
in  the  district  court  to  recover  the 
property,  or  its  value,  misappropriated 
by  the  administrator.  Chapman  v, 
Brite,  4  Tex.  Civ.  App.  506,  23  S.  W. 
514. 

Where  an  administrator  neglects  to 
pay  to  the  distributees  the  shares  de- 
creed to  them  by  the  probate  court 
upon  approval  of  his  final  report,  the 
distributees  may  sue  for  such  shares 
the  administrator  and  his  bondsmen, 
though  the  administrator  has  not  been 
discharged.  Stewart  v.  Morrison,  81 
Tex  396,  17  S.  W.  15. 

It  seems  that  administrator  de  bonis 
non  may  maintain  suit  on  bond  of 
former  administrator  for  malfeasance 
or  misfeasance  of  latter,  before  final 
settlement.  Farris  v.  Berry,  33  Tex. 
701,  704.  See  ante.  "Administrator  De 
Bonis  Non  and  with  the  Will  An- 
nexed," XII. 

1  Jurisdiction. 

Sec,  generally,  the  titles  COURTS, 
vol.  5,  p.   161;  JURISDICTION. 

The  court  in  which  the  suit  must  be 
brought  is  the  one  having  jurisdiction 
of  a  suit  for  the  amount  claimed  to  be 
due  on  the  bond,  which,  in  this  case, 
is  the  district  court.  Brown  v.  Seaman, 
65  Tex.  628,  630;  Frank  &  Co.  v,  De 
Lopez,  2  Tex.  Civ.  App.  245,  21  S. 
W.  279. 

To  charge  administrator  with  waste 
or  defalcation  of  estate  administered 
by  him  in  another  state,  suit  should  be 
brought  on  his  bond  in  proper  forum. 
Easley  v.  McClinton,  33  Tex.  288,  297. 

Pending  administration,  suit  can  not 
be  brought  on  administrator's  bond  in 
another  court,  but  such  right  arises 
after  approval  of  final  account.  Stew- 
art r.  Morrison.  81  Tex.  396,  398,  17  S. 
W.  15. 


Jurisdiction  of  District  Court — See, 
also,  ante,  "Fixing  Devastavit/'  III, 
H.  2,  b. 

Under  constitution  1866,  the  district 
court  has  original  jurisdiction  in  suit 
against  administrator  for  devastavit. 
Sloan   V.  Sears,  33  Tex.  392,  394. 

Administrator  and  sureties  may  be 
sued  in  district  court  without  first  es- 
tablishing indebtedness  in  county  court. 
Francis  v.  Northcote,  6  Tex.  185,  187; 
Brown  v.  Seaman,  65  Tex.  628,  630. 

Suit  may  be  brought  against  admin- 
istrator in  district  court  on  bond, 
without  establishing  breach  of  trust  in 
probate  court.  Martel  v.  Martel,  17 
Tex.  392,  396;  Francis  v.  Northcote,  6 
Tex.  185. 

The  district  court  having  acquired 
jurisdiction  of  the  cause,  its  jurisdiction 
was  coextensive  with  all  issues  to  a 
proper  determination  of  the  subject 
matter  at  issue;  and  it  had  the  power 
to  hear  evidence  of  offsets  to  the  lia- 
bility of  the  administrator  offered  by 
the  sureties  without  such  claims  hav- 
ing the  approval  of  the  county  court. 
Chapman  v.  Brite,  4  Tex.  Civ.  App. 
506,  23  S.  W.  514;  Mitchell  v.  Rucker, 
22  Tex.  66,  67;  Traders'  Nat.  Bank  v, 
Cresson,  75  Tex.  298,  12   S.   W.   819. 

In  an  action  against  an  administrator 
and  the  sureties  on  his  bond  for  wast- 
ing the  assets  of  the  estate,  the  dis- 
trict court  has  power  to  determine 
whether  claims  of  the  administrator 
against  the  estate  for  compensation  and 
expense  of  administration  are  just, 
though  they  have  not  been  approved 
by  the  county  court.  Chapman  v. 
Brite,  4  Tex.  Civ.  App.  506,  23  S.  W. 
514. 

Under  the  constitutional  provision 
giving  district  courts  jurisdiction  of  all 
suits  when  the  matter  in  controversy 
amounts  to  $500,  exclusive  of  interest, 
a  suit  against  sureties  on  an  adminis- 
tration bond  for  a  sum  exceeding  the 
amount  limited  may  be  brought  in  the 
district  courts.  Fort  v.  Fitts,  66  Tex. 
593,  1   S.  W.  563. 
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The  district  court  has  jurisdiction  of  | 
a  suit  by  an  administrator,  appointed 
to  succeed  the  survivor  in  community 
to  the  management  of  the  community 
property,  against  the  survivor  and  her 
sureties  on  a  bond  given  by  her  to 
obtain  absolute  management  of  the 
community  estate,  where  the  amount 
claimed  is  within  the  jurisdiction  of 
the  court,  since  it  is  not  a  condition 
precedent  to  a  recovery  on  the  bond 
that  the  devastavit  by  the  survivor  be 
fir'st  established  in  the  county  court. 
Brown  v.  Seaman,  65  Tex.  628.  See 
Fort  V,  Fitts,  66  Tex.  593,  1  S.  W.  563. 

Where  Ample  Remedy  in  Probate 
Court — The  probate  court  decreed  that 
the  executor  should  sell  a  draft  on 
which  the  petitioner  had  a  lien,  and 
pay  him  therefrom.  The  executor  col- 
lected it  and  did  not  pay  the  petitioner. 
Held,  that  he  had  an  ample  remedy  in 
the  probate  court,  and  therefore  could 
not  resort  to  the  district  court  to  re- 
cover from  the  executor  and  his  sure- 
ties.   Wheeler  v.  Goffe,  24  Tex.  660. 

The  county  court  settles  the  ac- 
counts of  executors  and  administrators, 
and  through  them  transacts  all  busi- 
ness appertaining  to  the  estates  of  de- 
ceased persons.  But  a  suit  upon  an 
administrator's  bond  can  not  be 
brought  until  he  has  severed  his  con- 
nection with  the  court  and  the  estate. 
The  court  can  not  then  act  through 
him,  and  neither  he  nor  his  sureties 
are  subject  to  its  orders.  Hence,  no 
proceeding  will  lie  against  him  in  that 
court,  nor  could  it  render  any  judgment 
upon  his  bond  which  could  be  en- 
forced. Fort  V.  Fitts,  66  Tex.  593,  594, 
1   S.  W.  563. 

4.    Venue. 

See,   generally,  the  title  VENUE. 

Suit  upon  administrator's  bond 
should  be  brought  in  county  where  de- 
fendants reside.  Stewart  v.  Morrison, 
81   Tex.  396,  399,  17  S.  W.   15. 

Surety  on  administrator's  bond  must 
be  sued  in  county  of  his  residence. 
Cohen  v.  Munson,  59  Tex.  236,  237. 


The  fifth  exception  contained  in  the 
statute  to  its  requirement  that  a  de- 
fendant must  be  sued  in  the  county  of 
his  residence,  does  not  apply  to  a  surety 
on  an  administrator's  bond,  when  the 
administration  is  pending  in  a  differ- 
ent county  from  that  of  the  surety's 
residence.  Such  a  bond  does  not  re- 
quire the  surety  to  answer  for  the  de- 
falcation of  his  principal  in  any  par- 
ticular county.  Cohen  v.  Munson,  59 
Tex.  236. 

Where  Sureties  Reside  in  Different 
Counties. — Suit  was  brought  by  a 
surety  on  an  administrator's  bond,  in 
which  by  its  terms  the  obligation  of 
the  parties  was  made  joint  and  several, 
against  his  cosureties  for  contribution, 
alleging  the  death  and  insolvency  of 
the  administrator  and  the  payment  of 
the  bond  by  plaintiff  on  judgment  ren- 
dered. Held,  that  the  suit  could  be 
maintained  against  all  the  cosureties  in 
any  county  in  which  either  of  them  re- 
sided.    Rush  V.  Bishop,  60  Tex.  177. 

5.    Accrual    of    Cause    of    Action  and 
Limitations. 

Articles  2176-2179,  Rev.  Stat.,  au- 
thorize action  against  qualified  sur- 
vivor and  sureties  on  approved  claim, 
after  twelve  months  from  filing  inven- 
tory if  devastavit  be  shown  or  survivor 
holds  assets.  Nichols  v.  Oliver,  64 
Tex,  647,  651. 

Under  the  Texas  statute  the  relation 
of  executors  and  administrators  to  the 
trust  property,  except  in  case  of  his 
death,  when  no  further  fiduciary  rela- 
tion can  exist,  is  considered  such  that 
limitation  will  not  run  in  his  favor, 
or  in  favor  of  the  sureties  on  his  bond 
until,  in  the  decree  of  a  court,  evidence 
that  he  has  resigned,  been  removed  or 
discharged,  is  produced.  Cases  may 
arise  in  which  suits  on  the  bond  of  an 
executor,  administrator  or  guardian 
may  be  maintained  before  they  are  dis- 
charged: but  even  the  right  to  main- 
tain such  an  action  can  not  control  the 
statute  of  limitation.  Marlow  v.  Lacy, 
68  Tex.  154,  158,  2  S.  W.  52. 
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C.  Process. 

Sec  the  title  DISMISSAL,  DIS- 
CONTINUANCE AND  NONSUIT, 
vol.  6,  p.  452. 

7.  Parties. 

a.  Parties  Who  May  Sue. 

(1)  In  General. 

Creditors,  heirs  and  devisees  can 
alone  complain  of  and  sue  for  breach 
of  administrator's  bond  where  breach 
consists  in  maladministration  of  es- 
tate. Ward  V.  Ward,  1  Posey  123,  125; 
Johnson  v.  Hogan,  37  Tex.  77. 

The  sureties  of  an  administrator  are 
primarily  liable  to  creditors  of  the  es- 
tate, or  to  an  administrator  de  bonis 
non  for  the  benefit  of  creditors;  and, 
so  long  as  there  are  creditors  of  the 
estate,  the  sureties  are  not  liable  to 
the  heirs  or  distributees  in  an  action 
on  the  bond.  Remick  v.  Luter,  32  Tex. 
797. 

Probate  act  (acts  of  fifteenth  legisla- 
ttirc,  ch.  84,  §§  24,  41),  authorizing  per- 
sons injured  by  breach  of  administra- 
tor's bonds  to  sue  in  their  own  names, 
merely  regulates  procedure  and  cre- 
ates no  new  rights  of  action.  Peveler 
V.  Peveler,  54  Tex.  53,  58. 

(t)   Heirs  and  Distributees. 

Where  an  estate  remains  vacant 
after  removal  of  the  administrator,  and 
no  debts  remain  unpaid,  the  title  to  the 
property  of  the  estate  vests  in  the 
heirs,  who  are  entitled  to  sue  such  ad- 
ministrator and  his  sureties  for  waste 
and  embezzlement  of  the  estate. 
Ward's  Heirs  v.  Ward,  1  Posey  Unrep. 
Cas.  123.  See  Fort  v.  Fitts,  66  Tex.  593, 
594.  1  S.  W.  563. 

Where  the  administrator  is  dead, 
and  no  administrator  d.  b.  n.  has  been 
appointed,  the  heirs  and  other  distrib- 
titccs  of  the  estate  may  bring  suit  to 
recover  from  the  sureties  on  the  ad- 
ministrator's bond.  So  held  as  to 
a  suit  to  recover  for  property  of  estate 
converted  by  administrator.  Fort  v. 
Fitts,  66   Tex.   593,   1   S.   W.   563. 

Administration  Pending  and  Claims 
Unsettled. — Where  there  is  a    p'^nding 


administration  and  unsettled  claims  the 
heirs  of  an  estate  have  no  right  prima 
facie  to  sue  in  their  own  name  on  the 
bond  of  a  former  administrator.  Peveler 
V.  Peveler,  54  Tex.  53. 

Administrator's  appropriation  of 
property  of  the  estate  or  his  failure  to 
settle  his  accounts  and  turn  over  a 
balance  in  his  hands  constitutes  a 
breach  of  his  bond  to  the  injury  of  the 
heirs  only  in  case  the  property  or  the 
balance  would  be  in  whole  or  in  part 
coming  to  them;  if  there  are  creditors 
whose  claims  might  absorb  the  estate^ 
the  injury  is  to  the  estate  and  credit- 
ors, not  the  heirs.  Peveler  v.  Peveler, 
54  Tex.  53,  57. 

Must  Show  Injury. — Prima  facie, 
heirs  can  not  maintain  an  action  on  an 
administrator's  bonds.  To  maintain 
such  action,  they  must  show  an  injury 
to  themselves  as  heirs.  Peveler  v, 
Peveler,  54  Tex.  53. 

Heir  Should  Seek  Appointment  as 
Administrator  De  Bonis  Non. — Where 
an  administrator  received  assets,  and 
left  the  state  without  settling  his  ac- 
counts, and  there  were  outstanding 
debts,  an  heir,  instead  of  suing  the 
sureties  on  the  administrator's  bond, 
should  seek  appointment  as  adminis- 
trator de  bonis  non,  and  in  that  capac- 
ity proceed  on  the  bond  of  the  original 
administrator.  Remick  v.  Luter,  32 
Tex.  797.  See  post,  "Administrator 
De  Bonis  Non  and  with  the  Will  An- 
nexed," XII. 

(3)    Creditors. 

A  creditor  may  sue  upon  the  bond^ 
whenever  its  terms  are  broken,  to  re- 
cover his  claim,  in  any  court  having 
jurisdiction  of  the  amount.  Frank  & 
Co.  V.  De  Lopez,  2  Tex.  Civ.  App. 
245,  21  S.  W.  279;  Huppman  v.  Schmidt, 
65  Tex.  583,  585;  Leatherwood  v. 
Arnold,  66  Tex.  414,  416,  1   S.  W.  173. 

Suit  for  Waste. — Creditors  of  the  de- 
ceased husband  may  maintain  a  suit 
for  conversion  or  waste  of  the  assets 
of  the  estate,  on  a  bond  given  by  the 
widow    as    survivor,    under    art.    5494, 
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vol.  2,  Pasch.  Dig.    Green  v,  Raymond, 
68  Tex.  80. 

Act  Aug.  1870,  repealing  a  former 
act  in  reference  to  suits  by  any  cred- 
itor against  an  administrator  ana  sure- 
ties, but  providing  that  "no  remedy  to 
which  a  creditor  is  entitled  under  the 
provisions  of  the  laws  heretofore  in 
force  shall  be  impaired  by  this  act," 
does  not  apply  to  creditors  suing  on  an 
administrator's  bond  for  devastavit  oc- 
curring since  the  act.  Collins  v.  War- 
ren, 63  Tex.  311. 

(4)   Administrator  De  Bonis  Non. 

See  post,  "Suit  against  Former  Ad- 
ministrator for  Maladministration," 
XII,   E,  2. 

In  case  an  administrator  de  bonis 
non  has  been  appointed,  he  is  the 
proper  plaintiff  in  a  suit  against  the 
sureties  on  the  bond  of  an  administra- 
tor to  recover  money  belonging  to  the 
estate  alleged  to  have  been  received  and 
converted  by  him.  (Rev.  St.  art. 
1960.)  Fort  V.  Fitts,  66  Tex.  593,  1  S. 
W.   563. 

An  administrator  de  bonis  non  may 
maintain  an  action  against  the  pre- 
ceding administrator  and  his  sureties 
for  omission  to  account  for  articles  of 
property  received.  Martel's  Adm'r  v, 
Martel,  17  Tex.  391. 

Under  Hart.  Dig.  art.  1224,  declar- 
ing that  administrators  de  bonis  non 
shall  have  power  to  settle  with  a 
former  executor  or  administrator,  to 
receive  and  receipt  for  all  such  portions 
of  the  estate  as  remain  in  their  hands, 
and  shall  have  power  to  bring  suit  on 
the  bond  of  the  former  executor  or  ad- 
ministrator for  all  the  estate  not  ac- 
counted for,  an  administrator  de  bonis 
non  is  entitled  to  maintain  a  suit 
against  the  sureties  on  the  bond  of 
the  former  administrator  for  the  value 
of  assets  which  came  to  the  hands  of 
such  administrator,  for  which  he  failed 
to  account.  Martel's  Adm'r  v.  Martel, 
17  Tex.   391. 

Suit  for  Devastavit. — An  administra- 
tor de  bonis  non   can  not  maintain    a 


suit  against  the  former  administrator 
or  his  sureties  for  a  devastavit.  John- 
son V.  Hogan,  37  Tex.  77. 

"However,  under  the  act  of  1870,  the 
administrator  de  bonis  non  not  only 
had  the  right  to  maintain  the  suit,  but 
he  was  required  to  do  so;  and  the  dis- 
charge of  that  duty  was  regarded  of 
such  importance  that  he  was  by  ex- 
press enactment  *entitled  to  any  order 
or  remedy  which  the  court  has  power 
to  give,'  to  enforce  the  liability  of  the 
sureties  of  his  predecessor.  All  dam- 
ages recovered,  or  which  by  reasona- 
ble diligence  might  have  been  recov- 
ered, by  the  administrator  de  bonis 
non,  upon  the  bond  of  his  predecessor, 
on  account  of  a  devastavit,  are  charge- 
able to  him  as  unadministered  assets, 
and  his  sureties  are  liable  therefor." 
Collins  V.  Warren,  63  Tex.  311,  321. 
See  Brown  v.  Seaman,  65  Tex.  628. 

b.   Parties  Defendant. 

Heirs  may  join  the  administrator  and 
his  sureties  in  the  same  proceeding, 
though  he  has  been  discharged.  Ponton 
V.  Bellows,  22  Tex.  681. 

Party  obtaining  fraudulently  from 
administrator  property  of  estates  is  a 
proper  party  to  a  suit  against  adminis- 
trator, although  he  is  surety  upon  a 
second  bond.  Love  v.  Keowne,  58 
Tex.  191,  203. 

Joint  Administrators. — When  there 
had  been  joint  administrators  on  an  es- 
tate, suit  could  not  be  maintained 
against  one  of  them  and  the  sureties 
on  the  joint  bond,  no  legal  cause  being 
shown  for  not  joining  the  other  admin- 
istrator.    Farris  v.  Berry,  33  Texas  701. 

In  an  action  on  a  bond  given  by  ad- 
ministrators as  a  joint  obligation, 
where  only  one  of  them  was  made  a 
defendant,  and  plaintiffs  dismissed  as 
to  him  and  took  judgment  against  the 
sureties  on  the  bond,  the  error  re- 
quires the  dismissal  of  the  action.  Kar- 
ris V.  Berry,  33  Tex.  701. 

One  Principal  and  One  Surety  Dead. 
— In  a  suit  on  an  executor's  bond, 
where    one    of   the    principals   and    one 
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of  the  sureties  are  dead,  the  principal 
surviving  can  not  object  to  the  non- 
joinder of  the  legal  representatives  of 
the  deceased  executor  or  of  the  de- 
ceased surety.  Stephenson  v.  McFad- 
din,  42  Tex.  322. 

Administratrix  of  Deceased  Admin- 
istrator.— Under  Sayles'  Civ .  St.  art. 
1204,  authorizing  a  suit  against  a  surety 
alone  where  the  principal  is  dead,  the 
administratrix  of  a  deceased  adminis- 
trator is  not  a  necessary  party  to  a  suit 
against  the  heirs  of  the  administrator's 
sureties  for  funds  of  the  estate  mis- 
appropriated by  the  administrator. 
Strickland  v,  Sandmeyer,  52  S.  W.  87, 
21  Tex.  Civ.  App.  351. 

Joinder  of  Different  Sets  of  Sureties. 
—Administrators,  while  their  original 
bond  was  in  force,  executed  a  second 
bond  as  required  by  the  statute.  The 
heirs  of  the  intestate  sued  the  admin- 
istrators and  the  sureties  on  both 
bonds,  and  alleged  that  a  large  sum  of 
money  was  in  the  hands  of  the  admin- 
istrator, when  the  second  bond  was 
executed;  that  large  funds  of  the  es- 
tate were  invested  in  railroad  stock  by 
one  administrator  while  the  first  bond 
was  in  force  in  connection  with  the 
sureties  on  the  second  bond  before  the 
same  was  executed  and  in  their  own 
name  which  were  held  as  collateral  to 
indemnify  the  second  sureties  from 
loss  and  prayed  that  the  amount 
wrongfully  converted  for  which  each 
set  of  sureties  were  liable,  should  be 
ascertained.  Held,  that  a  joinder  of 
both  sets  of  sureties  as  defendants  was 
not  only  proper  for  the  protection  of 
those  interested  in  the  estate,  but  also 
for  the  adjusting  of  equities  among 
the  sureties  themselves,  and  the  join- 
der was  proper  to  avoid  a  multiplicity 
of  suits.    Love  v.  Keowne,  58  Tex.  191. 

Where  No  Privity  between  Sureties 
and  Copartners. — Where  no  privity 
was  shown  between  bondsmen  of  ad- 
ministrator and  his  copartners,  they  are 
improperly  joined  as  defendants  in  ac- 
tion for  administrator's  conversion   of 


property  belonging  to  estate.  Wil- 
liams V.  Robinson,  63  Tex.  576,  582. 

May  Dismiss  As  to  Sureties  Where 
No  Bond  Required. — Where  a  will  pro- 
vided that  the  estate  should  be  kept 
out  of  the  probate  court  and  the  exec- 
utor acting  under  the  will  executed  a 
bond  conditioned  as  in  ordinary  cases 
of  administration,  held  a  suit  could  be 
prosecuted  against  the  principal,  dis- 
missing as  to  the  sureties  on  the  bond. 
Pierce  v,  Wallace,  48  Tex.  399. 

Plea  in  Abatement  for  Nonjoinder 
of  Administrator. — Where  heirs  sued 
en  administrator's  bond,  evidence 
showing  pending  administration  and 
unsettled  claims  showed  that  heirs  had 
no  right  to  sue,  and  defendants  were 
not  required  to  plead  nonjoinder  of  ad- 
ministrator in  abatement.  Peveler  v. 
Peveler,  54  Tex.  53,  59. 

8.  Petition. 

See  the  title  PLEADING. 

A  petition  of  an  heir  against  the 
sureties  of  the  administrator  alleged 
as  breach  of  their  bond  that  the  ad- 
ministrator had  received  assets,  and 
had  left  the  state  without  settling  up 
his  accounts  as  administrator;  but  it 
further  showed  that  there  were  debts 
still  outstanding  against  the  estate. 
Held,  that  a  general  demurrer  to  the 
petition  was  properly  sustained.  Rem- 
ick  V.   Luter,   32  Tex.  797. 

Allegation  as  to  Condition  of  Bond. 
— Where  a  petition  in  an  action  on  an 
administrator's  official  bond  averred 
the  execution  and  breach  of  the  bond, 
it  was  not  necessary  for  plaintiff  to  al- 
lege the  condition  thereof.  Hill  v. 
Escort,  86  S.  W.  367,  38  Tex.  Civ.  App. 
487. 

Bond  Referred  to  as  Exhibit.— Where 
petition  in  suit  on  administrator's  bond 
refers  to  bond  as  an  exhibit,  and  by 
reference  makes  it  a  part  of  the  peti- 
tion, it  is  sufficient  to  allow  of  the  ad- 
mission of  said  bond  in  evidence  al- 
though defective  in  not  setting  forth 
tenor  thereof.  Peveler  v.  Peveler,  54 
Tex.    53,    56. 
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In  suit  upon  administrator's  bond, 
made  by  reference  a  part  of  the 
amended  petition,  which,  however,  did 
not  set  forth  its  tenor  and  effect,  the 
bond  in  the  record  must  be  treated  as 
the  exhibit  referred  to  in  the  petition. 
Peveler  v.  Peveler,  54  Tex.  53,  56. 

Allegations  as  to  Execution  and  De- 
livery of  Note  Allowed  by  Adminis- 
trator.— Suit  was  brought  against  a 
widow  for  waste  on  her  bond  as  ad- 
ministratrix of  the  community  estate. 
The  petition,  which  was  filed  by  the 
holders  of  a  note  and  open  account, 
did  not  allege  the  execution  and  de- 
livery of  the  note,  nor  set  out  the  items 
constituting  the  account,  or  a  bill  of 
particulars,  but  referred  merely  to  an 
account  filed  by  defendants  showing 
the  several  items.  It  alleged  that  the 
claim  had  been  allowed  by  defendant, 
survivor  of  the  estate  and  been  ap- 
proved by  the  county  judge.  Held, 
that  the  defects  were  cured,  since  such 
allowance  and  approval  were  in  effect 
an  admission  of  liability  reliev- 
ing plaintiffs  from  necessity  of  proof, 
and,  not  being  required  by  law,  did  not 
merge  the  claim  into  a  judgment,  as  in 
case  of  regular  administrations  under 
the  statute.  Frank  v.  De  Lopez,  2  Tex. 
Civ.  App.  245,  21  S.  W.  279. 

Allegation  as  to  Class  of  Claims.-^ 
The  fa^t  that  the  widow  had  violated 
the  bond  by  wasting  the  estite  far  in 
cx<iess  of  all  the  debts  du?.  by  the 
estate  rendered  it  unnecessary  for 
plaintiffs  to  state  in  their  petition  to 
what  class  their  claim  belonged,  al- 
though such  claim  could,  under  the 
law,  be  paid  only  in  its  class,  as  the 
fact  stated  showed  a  liability  for  plain- 
tiffs' as  well  as  all  other  claims.  Frank 
V.  De  Lopez,  2  Tex.  Civ.  App.  245,  21 
S.  W.  279. 

Allegation  as  to  Time  of  Devastavit. 
— In  an  action  on  an  administrator's 
bond  for  a  devastavit  by  the  adminis- 
trator, a  petition  which  fails  to  allege 
when  the  devastavit  occured  is  demur- 
rable, where,  under  a  law.  if  the  devas- 


tavit occured  after  its  passage,  the  ac- 
tion would  not  lie.  Collins  v,  Warren, 
63  Tex.  311. 

0.  Plea. 

Plea  in  Abatement. — See  ante,  "Par- 
ties Defendant,''  III,  H,  7,  b. 

10.  Set-Off. 

Administrator  will  not  be  allowed 
to  offset  a  claim  for  value  of  estate 
property  misappropriated  by  him,  ex- 
penses incurred  in  its  care  and  preser- 
vation, unless  such  care  has  enhanced 
its  value  and  such  enhanced  value  is 
made  the  measure  of  his  liability.  Chap- 
man V,  Brite,  4  Tex.  Civ.  App.  506, 
514,   23    S.    W.   514. 

Administrator  will  not  be  allowed 
as  offset  to  judgment  against  him  for 
misappropriation  of  estate  funds,  the 
commissions  he  would  have  been  en- 
titled to  on  such  funds  if  they  had  been 
properly  accounted  for.  Chapman  v. 
Brite,  4  Tex.  Civ.  App.  506,  513,  23  S. 
W.    514. 

11.  Evidence. 

a.      Presumptions      and      Burden      of 
Proof. 

An  action  was  brought  against  a 
surviving  widow  and  the  sureties  on 
her  bond,  given  for  the  management 
of  the  community  estate,  for  a  breach 
of  such  bond,  which  required  her  to 
faithfully  administer  the  estate  and 
pay  over  one-half  the  surplus  after 
payment  of  all  the  debts  with  which 
the  estate  was  charged.  The  alleged 
breach  was  that  she  had  disposed  of 
the  property  of  the  estate,  so  that 
the  judgment  sued  on  could  not  be 
satisfied,  though  she  had  ample  means 
to  satisfy  it.  Held  that,  to  entitle  the 
complainant  to  a  recovery,  it  was  nec- 
essary that  he  establish  the  breach  of 
the  bond  as  alleged.  Bergstroem  v. 
State,  58  Tex.  92. 

Alteration  of  Bond. — Defendants  in 
suit  on  administrator's  bond  have  the 
burden  of  proving  that  such  bond,  ex- 
ecuted on  day  of  filing  inventory  and 
for   the  amount   required   by   law,    has 
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been  altered.      Peveler   v.    Peveler,    54 
Tex.  53,  57. 

Presumptions  That  Security  for 
Purchase  Price  Was  Taken. — In  an  ac- 
tion on  the  bond  of  an  administratrix, 
she  will  be  presumed  to  have  taken 
ample  security  for  the  unpaid  purchase 
price  of  property  of  the  estate  sold  by 
her,  until  the  contrary  is  shown. 
Lockhart  v.  White,  18  Tex.   102. 

fa.  Admissibility. 

Sec  the  titles  DECLARATIONS 
AND  ADMISSIONS,  vol.  6,  p.  1; 
EVIDENCE,  vol.  6,  p.  1098. 

In  a  suit  on  an  administrator's  bond 
against  himself  and  his  sureties,  ad- 
missions made  by  the  administrator, 
after  the  administration  was  closed, 
though  evidence  against  him,  are  not 
evidence  against  the  sureties  and  it  is 
competent  to  prove  such  admissions 
as  against  the  administrator  himself 
by  his  deposition  as  a  witness  taken 
in  another  suit.  Lacoste  v.  Bexar 
County.   28    Tex.    420. 

Declarations  of  deceased  adminis- 
trator  in  reference  to  the  estate  in  his 
hands  after  execution  of  ^his  land, 
made  in  litigation  affecting  the  estate 
and  to  which  as  administrator  he  was 
a  party,  are  admissible  in  suit  by  heirs 
against  surviving  administrator  and 
sureties.  Keowne  v.  Love,  65  Tex. 
152,  158. 

Right  of  Surety  to  Object.— -If  evi- 
dence is  admissible  against  the  repre- 
sentatives of  a  deceased  administrator, 
the  sureties  can  not  object  to  its  in- 
troduction. Keowne  v.  Love,  65  Tex. 
152. 

11  Instructions. 

An  action  was  brought  against  a 
surviving  widow  and  the  sureties  on 
her  bond  given  for  the  management 
of  the  community  estate  for  a  breach 
of  such  bond,  which  required  her  to 
faithfully  pay  over  one-half  the  sur- 
plus after  payment  of  all  the  debts 
with  which  the  estate  was  charged. 
The  alleged  breach  was  that  she  had 
disposed  of  the  property  of  the  estate, 


so  that  the  judgment  sued  on  could 
not  be  satisfied,  though  she  had  ample 
means  to  satisfy  it.  Held,  that  an  in- 
struction directing  a  verdict  for  plain- 
tiff if  defendant  had  received  of  the 
property  belonging  to  the  community, 
above  that  which  was  exempt  from 
sale,  enough  to  equal  the  plaintiffs 
demand,  was  erroneous,  as  it  submitted 
an  erroneous  test  of  the  defendant's 
liability.  Bergstroem  v.  State,  68 
Tex.  92. 

Charge  Not  to  Consider  Evidence 
against  Sureties. — If  evidence  was 
produced  admissible  against  the  repre- 
sentatives of  the  deceased  administra- 
tor, but  not  against  the  sureties,  the 
sureties  should  have  protected  them- 
selves by  asking  a  charge  to  the  ef- 
fect that  such  evidence  could  not  be 
considered  against  them,  and  not  by 
objecting  to  the  introduction  of  the 
evidence.  Keowne  v.  Love,  65  Tex. 
152. 

13.    Judgment. 

See  the  title  JUDGMENTS  AND 
DECREES. 

A  default  judgment  in  an  action  by 
an  administrator  de  bonis  non  against 
only  one  of  two  administrators  on 
their  joint  bond,  for  failure  to  per- 
form their  duties,  and  against  the  sure- 
ties on  such  bond  is  error  prejudicial 
to  the  sureties.  Karris  v.  Berry,  33 
Tex.    701. 

A  money  judgment  was  rendered  in 
favor  of  minors,  against  an  adminis- 
trator, and  his  securities,  in  which, 
after  efttry  of  judgment  the  following 
was  inserted  by  the  court:  "The  said 
A.  have  during  this  term  to  make  an 
additional  showing,  if  he  can,  whether 
he  has  paid  said  minors  said  amount 
here  adjudger  to  be  due  them,  or  any 
part  thereof."  Held,  that  the  judg- 
ment rendered  was  final,  and  its  valid- 
ity not  affected  by  the  language  in- 
serted by  order  of  the  court  after  its 
entry.  Harmon  v.  Bynum.  40  Tex. 
324.  See  the  title  FINAL  JUDG- 
MENTS  AND    DECREES. 
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Dc  Bonis  Propriis. — That  an  admin- 
istrator died  testate,  and  that  his 
executrix  took  possession  of  the  es- 
tate in  process  of  administration,  does 
not  authorize  a  judgment  de  bonis 
propriis  against  the  executrix.  Keowne 
V,   Love,   65  Tex.   152. 

Conclusiveness  of  Allowance  of  Ac- 
count— Res  Adjudicata. — In  a  suit  on 
an  administrator's  bond  to  recover  the 
varlue  of  property  alleged  to  have  been 
wrongfully  appropriated,  it  appeared 
that  the  county  court  had  allowed  an 
account  presented  by  the  administra- 
tor, in  which  the  estate  was  credited 
with  the  value  of  the  property.  Held, 
that  this  constituted  a  nes  adjudicata, 
though  the  account  was  allowed  after 
the  suit  was  commenced.  Williams 
V.  Robinson,  63  Tex.  576. 

Recovery  of  Interest  on  Value  of 
Property  Misapplied.— See  post,  "In- 
terest," V,   M,  9. 

Judgment  against  Sureties  Where 
Discontinuance  Entered  as  to  Admin- 
istitator.— See  the  title  DISMISSAL, 
DISCONTINUANCE  AND  NON- 
SUIT, vol.  6,  p.  433. 

14.  Amount  of  Recovery. 

In  a  suit  upon  the  bond  of  a  re- 
moved administrator  for  the  misap- 
propriation of  property,  recovery  may 
be  had  for  the  value  of  the  property 
with  interest  from  the  date  of  the 
misappropriation,  if  the  property  was 
unprofitably  employed,  or  of  any 
profit  made  as  well  as  for  the  value 
of  the  property  when  misapplied. 
Chifflet  V.  P.  J.  Willis  &  Bro.,  74  Tex. 
245,   11   S.   W.   1105. 

In  such  case  the  administrator's  ac- 
countability is  secured  by  his  bond: 
his  death  can  not  relieve  his  estate 
and  his  security  for  the  faithful  ad- 
ministration from  liability.  Evans  v. 
Oakley,   2   Tex.   182.    183. 

15.  Appeal. 

The  probate  court  is  to  decide  in 
the  first  instance  whether  facts  exist 
which   authorize  an  action,  and  its  de- 


cision may  be  reviewed  by  the  dis- 
trict court  without  regard  to  the 
amount  in  controversy.  Nichols  v. 
Oliver,   64  Tex.  647. 

The  fact  that  the  survivor  married 
after  the  institution  of  the  proceeding 
in  the  probate  court  was  no  reason 
why  the  proceeding  there  commenced 
should  not  be  reviewed  in  the  dis- 
trict court;  and  if  the  right  to  sue  was 
established  by  the  district  court,  the 
marriage  did  not  interfere  with  the 
right  of  the  creditor  to  pursue  his 
remedy  in  the  county  court  as  pro- 
vided by  statute,  but  the  husband 
should  be  made  a  party.  Nichols  v. 
Oliver,    64   Tex.    647. 

Necessity  for  Appeal  Bond. — Order 
requiring  administrator  to  grive  new 
bond  affects  "his  right  to  administer," 
and  he  can  not  perfect  appeal  there- 
from without  appeal  bond.  Bills  v. 
Scott,  49  Tex.  430,  432.  See  the  title 
APPEAL  AND  ERROR,  vol.  1.  p. 
542. 

IV.    Inventory  and  Appraisal. 

A.  NECESSITY. 

It  seems  that  no  property  is  sub- 
ject to  the  jurisdiction  of  the  probate 
court  for  decretal  orders  until  inven- 
toried.    Schmeltz  v,  Garey,  49  Tex.  49. 

It  is  necessary  for  an  independent 
executor  to  return  an  inventory  and 
appraisement  of  the  assets  of  the  es- 
tate. Langley  v.  Harris,  23  Tex.  565; 
Tippett  V,  Mize,  30  Tex.  362;  Willis 
&  Bro.  V.  Ferguson,  46  Tex.  496;  Wil- 
lis &  Bro.  V.  Ferguson,  59  Tex.  172; 
Roy  V.  Whitaker  (Civ.  App.),  50  S. 
W.  491,  496,  affirmed  in  93  Tex,  649, 
no  op. 

Not  Essential  to  Validity  of  Inde- 
pendent Executor's  Sale. — See  the  title 
EXECUTORS'  AND  ADMINISTRA- 
TORS' SALES. 

B.  REQUISITES   AND   VALIDITY. 

An  executor  is  required  to  return 
under  oath  a  full  and  complete  in- 
ventory of  the  estate.  White  v.  Shep- 
perd,  16  Tex.  163,  166. 
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C   PROPERTY    TO     BE     INVEN- 
TORIED. 

See  post,  "Assets  or  Property  Sub- 
ject to  Payment  of  Debts,"  VII,  C. 

By  the  act  of  February  5th,  1840, 
the  administrator  was  required  to  in- 
ventory and  cause  to  be  appraised  not 
only  the  goods  and  chattels  but  also 
the  lands  of  the  deceased.  Howard  v. 
Republic,  2  Tex.   311,  312. 

Insurance  Policy. — Where  a  life  in- 
surance policy  or  benetit  certificate 
names  a  beneficiary  who  survives  the 
insured,  and  has  an  insurable  interest, 
the  proceeds  of  the  policy  or  certifi- 
cate form  no  part  of  his  estate,  and 
the  probate  court  has  no  power  to 
require  an  executrix  to  file  an  inven- 
tory thereof.  White  v.  White,  11  Tex. 
Civ.  App.  113,  32  S.  W.  48.  See  the 
title  INSUR.\NCE. 

Under  Rev.  St.  art.  1912,  providing 
that  the  executors  shall  return  an  in- 
ventory, which  shall  embrace  all  the 
property  belonging  to  the  estate,  a  cer- 
tificate of  insurance  on  the  life  of  de- 
ceased should  be  inventoried,  when  it 
belongs  to  the  estate.  White  v. 
Smith.  2  Willson.  Civ.  Cas.  Ct.  App. 
§  399. 

Interest  in  Partnership. — See  post, 
"Partnership    Assets,"   VII,    C,   20. 

D.  OPERATION  AND  EFFECT. 

1.  As  Evidence. 

a.  As  Evidence  of  Title. 

<1)   Admissibility. 

Inventories  are  admissible  in  evi- 
<Icnce  in  suits  in  which  administrator 
is  interested.  White  r.  Shepperd,  16 
Tex.   163,    167. 

Where  deed  of  partition  allotted 
"two  leagues  of  land  situated  on 
Altacoosa  creek,  in  Live  Oak  county, 
4605,"  inventory  of  estate  containing 
like  description,  is  admissible  to  sup- 
port title  to  one  league  belonging  to 
estate  in  such  county.  Ammons  v. 
Dwyer,  78  Tex.  639,  647,  15  S.  W. 
1049. 


(2)  Weight  and  Sufficiency. 

An  inventory  is  only  prima  facie 
evidence  of  the  title  in  the  estate, 
which  may  be  rebutted  by  evidence 
that  title  was  in  another.  Little  v. 
Bird  well,  21  Tex.  597;  Carroll  v,  Car- 
roll, 20  Tex.  731,  745;  Ross  v.  Harbert, 
etc.,  Co.,  1  App.  Civ..  Cases,  §  1019; 
White  V.  Shepperd,  16  Tex.  163;  Brad- 
shaw  V.  Mayfield,  18  Tex.  21,  27. 

An  inventory  of  a  decedent's  estate 
is  admissible  as  prima  facie  evidence 
of  the  assets  of  the  estate.  Devine 
V.  United  States  Mortg.  Co.  (Civ. 
App.),   48   S.   W.   585. 

An  inventory  is  not  conclusive  as 
to  title  either  for  or  against  an  execu- 
tor or  administrator.  Campbell  v. 
Cox,  1  App.  Civ.  Cases,  §  526;  White 
V.  Shepperd,  16  Tex.  163,  167;  Cal- 
houn V.  Burton,  64  Tex.  510,  516; 
Little  V.  Birdwell,  21  Tex.  597;  Car- 
roll V.  Carroll,  20  Tex.  731;  Ross  v, 
Harbert,  etc.,  Co.,  1  App.  Civ.  Cases, 
§  1019. 

"  'The  inventory  is  not  intended  to 
be  conclusive,  and  no  distinction  is 
made  between  an  inventory  volun- 
tarily made,  and  one  returned  under 
the  judgment  of  the  court,  as  to  its 
effect  in  evidence.  Neither  the  one 
nor  the  other  is  conclusive.'  (White 
V.  Shepperd,  16  Tex.  163,  168.)"  Davis 
V.  Harwood,  70  Tex.  71,  73,  8  S.  W.  58. 

"The  statute  (Hart.  Dig.,  art.  1151) 
*  *  *  does  not  make  the  right  to 
show  by  proof  the  true  state  of  the 
title,  depend  upon  the  knowledge  or 
ignorance  of  the  state  of  the  title,  by 
the  party,  at  the  time  of  returning  the 
inventory.  Its  eflFect  is  to  make  the 
inventory,  but  prima  facie  evidence  as 
against  the  party,  that  the  title  is  as 
represented  in  the  inventory.  And  so 
it  would  be,  it  is  believed,  on  general 
principles.  It  is  not  an  estoppel  in 
deed:  and  to  constitute  it  an  estoppel 
in  pais,  the  admission  it  contains  must 
have  been  acted  on  by  others,  who 
would  be  prejudiced  in  consequence, 
were   the   party  who   made   the   admis- 
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sion  permitted  to  retract  it.  It  must 
be  such  as  that  good  faith  and  fair 
dealing  towards  others,  who  have  re- 
ceived it  as  true,  and  acted  upon  it, 
forbid  that  it  be  retracted."  Little  v. 
Birdwell,   21   Tex.   597.   607. 

An  administrator  returned  an  in- 
ventory of  the  estate  in  which  certain 
land  was  included  as  property  of  the 
estate,  but  a  note  was  not  so  included. 
Held  presumptive  evidence  that  the 
administrator  claimed  the  land,  and 
not  the  note,  as  the  property  of  the 
estate.  Ross  v.  Harbert,  1  White  & 
W.  Civ.  Cas.  Ct.  App.  §  1019. 

The  widow  procured  an  administra- 
tion upon  her  husband's  estate.  The 
administrator  having  inventoried  the 
property  standing  in  name  of  the  hus- 
band, the  court  properly  held  that 
such  facts  did  not  prevent  her  recov- 
ering property  so  inventoried  if  her 
separate  property.  Mitchell  v.  Mitch- 
ell, 80  Tex.   101,   15   S.  W.   705. 

Against  Strangers. — Inventories  are 
not  evidence  of  title  against  strangers. 
Calhoun  v.  Burton,  64  Tex.  510,  516. 
Character  of  Land  as  Homestead. — 
The  inventory  and  appraisement  of 
certain  land  as  part  of  the  estate  of 
testator  is  prima  facie  evidence  that 
the  land  was  not  his  homestead. 
Hamm  v.  Hutchins,  46  S.  W.  873,  19 
Tex.  Civ.  App.  209. 

The  recitals  in  an  inventory  made 
by  an  administrator  are  not  evidence, 
in  a  subsequent  controversy,  to  show 
the  homestead  character  of  the  prop- 
erty. Blessing  v.  Edmonson,  49  Tex. 
333. 

Whether  Property  Community  or 
Separate. — An  inventory  by  an  execu- 
tor is  merely  prima  facie  evidence  and 
is  not  conclusive  either  for  or  against 
him  as  to  whether  the  property  is  sep- 
arate or  community.  Campbell  v. 
Cox,  1  White  &  W.  Civ.  Cas.  Ct.  App. 
§  526;  Little  v.  Birdwell,  21  Tex.  597. 
607;  Carroll  v.  Carroll,  20  Tex.  731, 
745;  Bradshaw  v.  Mayfield,  18  Tex.  21, 
27;  Haley  v.  Gate  wood,  74  Tex.  281, 
286,    12    S.    W.    2.^.. 


A  purchaser  of  land  from  the  hus- 
band, as  administrator  of  his  deceased 
wife's  estate,  sold  by  him  under  pro- 
ceedings in  the  probate  court,  in- 
sisted on  as  insufficient  to  bind  the  es- 
tate, is  not  estopped  from  denying 
that  the  property  was  community 
property  by  the  inventory  of  the  hus- 
band as  administrator.  Watson  v. 
Hewitt,  45  Tex.  472.  See,  also.  Page 
V,  Arnim,  29  Tex.  53.  See  the  title 
ESTOPPEL,  vol.  6,  p.  992. 

Estoppel  of  Executor  or  Adminis- 
trator to  Claim  Property  Inventoried. 
— The  fact  that  a  personal  represent- 
ative inventoried  certain  property  as 
part  of  the  estate  does  not  estop  him 
from  subsequently  claiming  title  to 
the  same.  Little  v.  Birdwell,  21  Tex. 
597;  Ross  V.  Harbert,  1  White  &  W. 
Civ.  Cas.  Ct.  App.  §  1019;  Haley  v, 
Gatewood,  74  Tex.  281,  12  S.  \\\  25; 
Clapp  V.  Engledow,  72  Tex.  252,  10 
S.  W.  462;  Mitchell  v.  Mitchell,  80 
Tex.  101,  15  S.  W.  705;  Carroll  t\ 
Carroll,  20  Tex.  731;  White  v.  Shep- 
perd,  16  Tex.  163;  Bradshaw  v.  May- 
field,  18  Tex.  21;  Gray  v,  Cockrell,  20 
Tex.  Civ.  App.  324,  329,  49  S.  W.  247. 
See  post,  "Power  to  Claim  and  Hold 
Adversely  to  Estate,"  V,  K,  4. 

While  the  executor  and  administra- 
tor in  his  individual  capacity  is  a 
stranger  to  the  estate  (White  v.  Shep- 
perd,  16  Tex.  163,  168),  still  the  in- 
ventory is  evidence  against  a  claim 
subsequently  asserted  by  such  admin- 
istrator adverse  to  the  estate,  and  im- 
poses the  burden  of  producing  a 
greater  amount  of  test.mony  to  es- 
tablish such  adverse  right.  Clapp  v. 
Engledow,   72  Tex.  252,   10   S.   W.  462. 

Where  administrator  owning  part  of 
estate  in  common  with  heirs  permitted 
entire  estate  to  be  portioned  among^ 
heirs  at  their  request  without  preju- 
dice to  his  rights,  he  was  not  estopped 
to  assert  his  claim  and  his  lien  was 
prior  to  mortgage  given  by  one  of 
heirs  for  pre-existing  debt.  Gray  v, 
Cockrell,  20  Tex.  Civ.  App.  324,  329» 
49   S.  W.  247. 
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Rights  of  Widow  or  Husband  In- 
cluding  Own    Property    in    Inventory. 

—Wife  as  executrix,  who  inventories 
all  property  as  belonging  to  estate,  is 
not  precluded  from  claiming  her  share 
of  community  property.  Proof  of  its 
status  may  be  made  aliunde.  Carroll 
V.  Carroll.  20  Tex.  731,  745;  Campbell 
r.  Cox,  1  App.  Civ.  Cases,  §  526; 
Bradshaw  v.   Mayfield,   18   Tex.  21,  27. 

That  a  widow  acting  as  executor 
placed  lands  upon  the  inventory  of 
property  of  the  husband's  estate  does 
not  estop  her  from  showing  that  the 
lands  were  bought  with  her  separate 
funds  and  claiming  them  as  her  sep- 
arate property.  Haley  v,  Gatewood, 
74  Tex.  281,  12   S.  W.  25. 

A  widow  is  not  deemed  to  have 
made  an  election,  and  thereby  modi- 
fied her  right  to  community  property, 
by  returning,  as  executrix,  an  inven- 
tory of  the  whole  property  as  the  es- 
tate of  the  deceased.  Carroll  v,  Car- 
roll, 20  Tex.  731. 

Inventory  returned  by  widow,  as  ad- 
ministratrix of  husband's  estate,  is  not 
conclusive  against  her  upon  question 
of  title  to  property  placed  therein. 
Little  V.  Birdwell,  21  Tex.  597,  607; 
White  V.   Shepperd,    16   Tex.   163.   167. 

Where  a  person  devised  to  his  wife 
a  life  estate  in  separate  property  con- 
stituting his  homestead,  she  is  not  es- 
topped from  claiming  it  in  fee,  if  she 
was  entitled  thereto  in  the  absence  of 
a  will,  by  the  fact  that  she  qualified 
as  independent  executrix  under  the 
will,  and  probated  it,  and  had  the 
property  inventoried  and  set  aside  as 
her  homestead.  Haby  v,  Fuos  (Civ. 
App.),  25  S.  W.   1121. 

"The  will  undertook  to  dispose  only 
of  the  testator's  property,  and  made 
no  attempt  to  dispose  of  anything  be- 
longing to  the  wife;  and  therefore  she 
was  not  put  upon  election  to  take,  or 
not,  under  the  will.  Rogers  v.  Treva- 
than,  67  Tex.  406,  409,  3  S.  W.  569." 
Haby  v,  Fuos  (Civ.  App.),  25  S.  W. 
1121. 


Fact  that  executrix  inventoried  one- 
half  of  lot  as  estate  of  her  deceased 
husband  does  not  estop  her  from 
claiming  title  to  the  whole  lot  through 
deed  from  her  husband  as  against 
claimants  under  tax  sale  against  the 
husband.  HuflF  v.  Maroney,  23  Tex. 
Civ.  App.  465,  468,  56  S.  W.  754,  af- 
firmed in  93  Tex.  687,  no  op.;  White 
V.  Shepperd,  16  Tex.   163,  168. 

Where  a  husband,  as  administrator 
of  his  deceased  wife's  estate,  included 
in  the  inventory  his  own  real  estate, 
he  was  not  thereby  divested  of  title 
or  estopped  to  deny  the  correction  of 
the  inventory.  Koppelmann  v.  Kop- 
plemann,  94  Tex.  40,  57  S.  W.  570; 
Dunham  r.  Chatham,  21  Tex.  231; 
White  t\  Shepperd.  16  Tex.  163,  166; 
Little  V,  Birdwell,  21  Tex.  597,  613; 
Carroll  v.  Carroll,  20  Tex.  731,  732. 

When  a  Married  Woman  an  Ad- 
ministratrix.—The  wife's  interest  in 
her  separate  property  would  not  be 
destroyed  or  lost  by  her  and  her  hus- 
band's placing  it  upon  an  inventory 
of  an  estate  of  which  she  was  admin- 
istratrix. Clapp  V.  Engledow,  72  Tex. 
252,   10  S.  W.  462. 

'*The  inventory  would  be  testi- 
mony. But  as  an  admission  of  the 
husband,  either  by  words  or  conduct, 
it  could  have  no  effect  against  the 
wife's  separate  estate  if  she  had  any. 
Whether  she  had  any  depended  upon 
the  existence  of  the  deed."  Clapp  v. 
Engledow,  72  Tex.  252,  255,  10  S.  W. 
462. 

Knowledge  of  Right. — It  is  not  nec- 
essary, in  order  to  admit  proof  of  title 
in  an  administratrix  of  properly  in- 
ventoried by  her  as  belonging  to  the 
estate,  that  the  administratrix  in  re- 
turning the  inventory,  acted  in  igno- 
rance of  her  rights.  Little  v,  Birdwell, 
21  Tex.  597. 

Estoppel  to  Claim  Interest  by  Do- 
nation to  Intestate. — Where  one  sued 
as  heir  for  land  granted  to  her  an- 
cestor, and  it  appeared  that  the  intes- 
tate   of    defendant,    an    administratrix, 
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had,  as  administrator  of  the  grantee 
of  the  land  in*  controversy,  returned 
the  land  in  his  inventory  of  the  prop- 
erty of  the  grantee's  estate,  defendant 
was  not  thereby  estopped  to  claim  an 
interest  in  the  land  by  donation  to 
her  intestate  from  the  grantee  in  his 
lifetime,  where  the  defendant's  intes- 
tate did  nothing  as  administrator  on 
which  parties  acted,  so  that  they 
would  be  injured  if  he  was  permitted 
to  claim  against  his  acts,  and  his  acts 
as  administrator  were  open  to  expla- 
nation, in  that  he  might  have  thought 
himself  entitled  to  the  land,  as  heir, 
by  virtue  of  an  adoption.  Teal  v. 
Sevier,   26  Tex.   516. 

Impeachment  by  Loose,  Uncontra- 
dicted Opinion. — The  inventory  re- 
turned by  the  administrator  being,  by 
statute,  prima  facie  evidence  of  the 
property  of  the  estate  in  his  hands, 
can  not  be  impeached  or  contradicted 
by  mere  loose  and  uncontradicted 
opinions  of  witnesses  as  to  its  cor- 
rectness. Johnson  v.  Morris,  45  Tex. 
463. 

b.  As  Evidence  of  Solvency. 

Creditors  put  on  inquiry  as  to  suf- 
ficiency of  estate  to  satisfy  claim  may 
not  rely  on  statements  of  inventory. 
Calhoun   v.    Burton,    64   Tex.    510,    516. 

As  to  whether  the  personal  property 
of  an  estate  is  ample  to  pay  the  debts, 
the  inventory  is  the  best  evidence. 
McCown  V.  Terrell  (Civ.  App.),  40  S. 
W.  64. 

c.  Evidence  That  Land  Not  Included 

in  Partition. 
Where  the  object  is  to  establish  a 
partition  and  allotment  of  land  by  cir- 
cumstances, and  that  it  was  not  the 
property  of  a  decedent,  the  inventory 
filed  by  the  latter's  administrator  is 
admissible  to  show  that  the  land  was 
not  included  therein.  Hendricks  v. 
Huffmeyer   (Civ,   App.),  27  S.   W.  777. 

2.     Operation   as    Notice. 

An  instrument  purporting  to  be  an 
appraisement     of    decedent's     property, 


imparted  no  notice  that  his  widow 
sought  to  qualify  under  the  statute  as 
survivor  of  the  community.  Busby  v. 
Davis,   57   Tex.   323. 

E.  FAILURE  TO  FILE. 

Estate  is  bound  by  acts  of  execu- 
trix continuing  to  act  as  such  after 
failure  to  file  inventory  required  by 
statute  where  neither  court  nor  credit- 
ors have  objected  to  her  so  acting. 
Willis  &  Bro.  v.  Ferguson,  46  Tex. 
496,  502;  Cooper  v.  Horner,  62  Tex. 
356,    364. 

Effect  on  Capacity  to  Sue.— The 
failure  of  an  executor,  under  a  will 
exempting  him  from  filing  a  bond,  to 
file  an  inventory,  appraisement,  and 
list  of  claims  as  required  by  Sayles* 
Civ.  St.  art.  1942,  does  not  affect  his 
legal  capacity  as  independent  executor 
to  sue  in  behalf  of  the  estate.  Patten 
V.  Cox,  9  Tex.  Civ.  App.  299,  29  S. 
W.   182. 

An  executor  who  held  property  in 
trust,  for  a  legatee,  and  who  was  re- 
quired by  the  will  to  file  an  inventory, 
may  maintain  an  action  for  the  re- 
covery of  such  property,  which  had 
been  levied  upon  and  sold  as  the  prop- 
erty of  the  executor,  although  he  had 
failed  to  file  the  inventory  as  required 
by  the  will.  Campbell  v.  Cox,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  §  526. 

Effect  on  Bona  Fide  Purchaser.—' 
Where  an  independent  executpr  has 
not  filed  an  inventory  as  required  and 
neither  the  court  nor  creditors  have  re- 
quired a  compliance  with  the  statute, 
persons  in  good  faith  acquiring  prop- 
erty of  the  estate  will  not  be  allowed 
to  suffer  it  on  account  of  the  failure 
to  file  the  inventory.  Campbell  v. 
Cox,  1  White  &  W.  Civ.  Cas.  Ct.  App. 
§  526;  Willis  &  Bro.  v.  Ferguson,  46 
Tex.  496;  Cooper  v.  Horner,  62  Tex. 
356,    364. 

That  no  inventory  was  filed  for 
more  than  seven  years  after  adminis- 
trator qualified,  where  court  after- 
ward exercised  jurisdiction  over  es- 
tate   by    approving    inventory,    making 
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order  of  sale  and  confirming  it,  is  not 
sufficient  to  sustain  finding  that  ad- 
ministration had  lapsed,  and  adminis- 
trator's sale  was  therefore  invalid. 
Harris  v.  Shafer  (Civ.  App.),  21  S.  W. 
110,  reversed,  on  another  point  in  86 
.  Tex.  314. 

If  any  presumption  should  be  in- 
dulged, it  should  be  in  favor  of  the 
court's  power  to  act  as  it  did.  Shan- 
non V.  Taylor,  16  Tex.  413;  Giddings 
V.  Steele,  28  Tex.  732,  733;  Soye  v.  Mc- 
Callister,  18  Tex.  80,  81;  Dancy  v. 
Stricklinge,  15  Tex.  557;  Poor  v. 
Boyce,  12  Tex.  440;  Harris  v.  Shafer 
(Civ.  App.),  21  S.  W.  110,  112,  re- 
versed in  86  Tex.  314.  See,  also. 
Murphy  v.  Mennard,  14  Tex.  62,  63; 
Paul  r.  Willis,  69  Tex.  261,  265,  7  S. 
\V.  337;  Rose  v.  Newman,  26  Tex. 
131. 

Grounds  for  Removal. — See  ante, 
"Grounds,"  II,   F,  3,  a. 

F.  PROOF   OF  EXISTENCE   AND 
RETURN. 

Under  Act  Aug.  1870,  requiring  that 
ofikial  oaths  of  executors  and  admin- 
istrators and  all  inventors  of  estates 
be  copied  at  length  in  the  court 
records,  and  giving  the  same  effect 
to  certified  copies  of  such  record  en- 
tries as  to  original  copies,  the  loss  of 
the  original  inventory  will  not  au- 
thorize parol  evidence  of  its  former 
existence  and  return,  nor  can  the 
custodian  of  the  records  testify  that 
a  will  has  been  duly  recorded,  and 
that  the  executor  returned  an  inven- 
tory of  all  property  belonging  to  the 
estate.  Roberts  v.  Connellee,  71  Tex. 
11,  8  S.  W.  626. 

G.  COMPELLING  RETURN. 

"If  the  independent  executor  fails 
to  file  an  inventory,  appraisement,  and 
list  of  claims  of  the  estate,  he  may 
be  compelled  by  the  county  court  to 
perform  such  statutory  duty."  Patten 
r.  Cox,  9  Tex.  Civ.  App.  299,  304,  29 
S.  W.  182;  White  v.  White,  11  Tex. 
Civ.  App.   113,   114,  32   S.   W.  48. 


H.  CORRECTED  ADDITIONAL 
AND  SUPPLEMENTARY  IN- 
VENTORIES. 

1.  Right  of  Administrator  to  Make. 

Sayles'  Ann.  Civ.  St.  1897,  art.  1973, 
expressly  authorizes  an  administrator 
to  make  and  return  an  additional  in- 
ventory of  newly  discovered  property 
not  included  in  the  original  inventory. 
Texas  Loan  Agency  v.  Dingee,  75 
S.  W.  866,  33   Tex.   Civ.  App.  118. 

2.  Proceedings  to  Compel  Making. 

On  complaint  of  any  person  inter- 
ested in  estate  and  a  proof  of  omis- 
sion of  property,  executor  may  be 
compelled  to  make  and  return  addi- 
tional inventory  in  like  manner  as 
original.  White  v.  Shepperd,  16  Tex. 
163,   167. 

New  or  additional  property  of  an 
estate  should  be  brought  into  adminis- 
tration through  an  additional  inven- 
tory and  list  of  claims  and  not  through 
exhibits  filed  by  the  administrator. 
Chifflet  V.  P.  J.  Willis  &  Bro.,  74  Tex. 
245.  11  S.   W.   1105. 

Mode. — If  creditors  of  an  estate  be- 
lieve that  property  not  inventoried  be- 
longs to  the  estate,  their  proper  course 
is  to  petition  the  court  to  require  the 
administrator  to  show  cause  why  such 
property  should  not  be  included  in  an 
additional  inventory.  Chifflet  v,  P.  J. 
Willis  &  Bro.,  74  Tex.  245,  11  S.  W. 
1105. 

Rev.  St.  arts,  1921,  1922,  provide 
that  any  administrator  shall,  on  com- 
plaint of  any  person  interested  in  the 
estate,  be  cited  to  show  cause  why  he 
shall  not  be  required  to  return  an  ad- 
ditional inventory  of  the  estate,  and 
if,  on  the  hearing,  there  appears  to  be 
property  of  the  estate  not  included  in 
the  inventory,  the  court  shall  require 
the  additional  inventory  to  be  filed, 
and  the  property  appraised.  Held, 
that  it  is  not  proper  to  include  the 
proceeding  to  have  the  additional 
property  inventoried  in  a  proceeding 
to  require  the  administrator  to  make 
an  exhibit  of  the  condition  of  the  e»- 
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tate.  Chifflet  v.  Willis,  74  Tex.  245,  11 
S.  W.  1105. 

Const.,  art.  5,  §  16,  and  Rev.  St.  1895, 
art.  1840,  give  general  probate  powers 
to  the  county  court,  and  Batts'  Ann. 
Civ.  St.  arts.  1973,  1974,  1975,  require 
executors  and  administrators  to  file 
additional  inventories  in  case  addi- 
tional property  conies  to  their  knowl- 
edge, and  also  give  any  person  inter- 
ested in  the  estate  the  right  to  file 
a  complaint  to  compel  an  executor  or 
administrator  to  make  an  additional 
inventory.  Legatees  and  devisees 
filed  a  complaint  to  compel  the  execu- 
tor to  make  an  additional  inventory, 
alleging  that  before  the  death  of  ad- 
ministratrix the  executor  had  acted  as 
her  agent  in  loaning  the  money,  and 
that  he  had  failed  .to  inventory  notes 
and  credits  in  his  hands  at  the  time 
of  her  death  to  an  amount  exceeding 
the  jurisdiction  of  the  county  court  in 
actions  of  debt.  Held,  that  the  pro- 
ceeding to  compel  the  filing  of  an  ad- 
ditional inventory  did  not  amount  to 
an  action  for  debt  against  the  execu- 
tor, so  as  to  be  beyond  the  jurisdic- 
tion of  the  county  court,  but,  on  the 
contrary,  was  within  its  probate  juris- 
diction, under  the  constitution  and 
statutes.  Moore  v.  Mertz,  85  S.  W. 
312,  38  Tex.  Civ.  App.  283. 

Jurisdiction. — Where  it  is  sought  to 
have  the  inventory  as  returned  by  the 
executor  or  administrator  corrected 
so  as  to  include  property  belonging 
to  the  estate  alleged  to  be  in  his  pos- 
session, which  he  had  failed  to  em- 
brace therein;  the  county  court  has 
jurisdiction  to  determine  the  matter. 
If  the  allegation  were  sustained  by 
proof,  then,  under  the  statute,  the 
protestants  were  entitled  to  the  re- 
lief they  asked.  Moore  v.  Mertz,  38 
Tex.  Civ.  App.  283,  85  S.  W.  312,  cit- 
ing Chifflet  V.  Willis  &  Bro.,  74  Tex. 
245,  11  S.  W.  1105;  White  v.  Shepperd, 
16  Tex.  163;  White  v.  White,  11  Tex. 
Civ.  App.  113,  32  S.  W.  48,  and 
Dulany  v,  Walsh  (Civ.  App.),  37  S. 
W.  615,  affirmed  in  90  Tex.  329. 


The  county  court  has  not  jurisdic- 
tion of  the  issue  of  title  raised  by  the 
defense  to  motion  to  compel  adminis- 
tratrix to  place  land  on  the  inventory 
of  the  estate,  that  the  land,  though 
conveyed  to  deceased,  her  husband, 
was  paid  for  out  of  her  separate 
means,  and  was  her  separate  estate. 
Miers  v,  Betterton,  45  S.  W.  430,  18 
Tex.  Civ.  App.  430,  citing  White  v, 
Shepperd,  16  Tex.  163;  Bradley  v. 
Love,  60  Tex.  472;  Mayo  r.  Tudor,  74 
Tex.  471,  12  S.  W.  117;  Groesbeck  r. 
Groesbeck,  78  Tex.  664,  14  S.  W.  792; 
Hamm  v.  Hutchins,  19  Tex.  Civ.  App. 
209,  46  S.  W.  873.  See,  also.  Wads- 
worth   V,   Chick,    55   Tex.   241. 

"If  it  belonged  to  the  estate,  or  the 
estate  owned  any  interest  therein,  the 
creditor  might  have  the  question  of 
this  right  and  title  determined  in  the 
district  court,  and  upon  such  determi- 
nation of  the  title  in  his  favor  there, 
the  county  court  could  then  compel 
hJr  to  place  it  upon  the  inventory,  or 
such  interest  therein  belonging  to  the 
estate  as  was  determined  by  the  judg- 
ment of  the  district  court."  Miers  v. 
Betterton,  18  Tex.  Civ.  App.  430,  432, 
45    S.    W.   430. 

The  probate  court  has  no  authority 
to  order  an  inventory  after  the  estate 
has  been  withdrawn  from  administra- 
tion, though  no  formal  discharge  has 
been  entered.  Davis  v,  Harwood,  70 
Tex.  71,  8  S.  W.  58. 

Complaint  of  Pctitioiu — Batts'  Ann. 
Civ.  St.  art.  1973,  provides  that,  if 
property  not  inventoried  by  an  execu- 
tor shall  come  to  his  knowledge,  he 
shall  return  an  additional  inventory. 
Article  1974  declares  that  any  execu- 
tor, on  the  complaint  In  writing  of 
any  person  interested  in  the  estate, 
shall  be  cited  to  show  cause  why  he 
should  not  make  an  additional  inven- 
tory; and  article  1975  declares  that 
upon  the  hearing  of  such  complaint 
the  court  shall,  on  proof  that  any 
property  has  not  been  included  in  the 
inventory,  require  an  additional  in- 
ventory,  etc.     Held,  that  a  complaint 
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under  these  sections  for  an  additional 
inventory,  which  alleged  that  a  par- 
ticular description  of  the  notes  and 
credits  which  it  was  sought  to  have 
included  in  the  additional  inventory 
could  not  be  obtained  because  the 
executor  had  suppressed  and  destroyed 
all  evidence  concerning  them,  stated 
a  sufficient  excuse  for  not  specifically 
describing  the  property.  Moore  v. 
Mertz.  85  S.  W.  312,  38  Tex.  Civ.  App. 
283. 

Order. — A  decree  against  an  execu- 
tor in  a  suit  by  heirs  to  compel  him 
to  inventory  land  to  which  he  claimed 
title  is  not  a  conclusive  adjudication 
of  the  title  thereto  in  a  subsequent 
suit  by  the  heirs  of  the  testator  against 
the  executor's  heirs,  after  his  death, 
to  recover  the  property.  White  v, 
Shepperd,  16  Tex.  163. 

1   Pre8iin4)tion  as  to  Filing. 

The  statute  authorizes  a  supple- 
mentary inventory,  and  in  case  land 
of  the  decedent  is  omitted  from  the 
original  inventory,  the  presumption 
that  such  an  inventory  was  filed  would 
prevail.  Jamison  v,  Dooley,  34  Tex. 
Civ.  App.  428.  430,  79  S.  W.  91,  af- 
firmed in  48  Tex.  206. 

It  is  not  a  valid  objection  to  the 
admission  in  evidence  of  an  adminis- 
trator's deed  that  the  original  inven- 
tory of  his  decedent's  estate  did  not 
contain  the  land,  since  the  statute  au- 
thorizes a  supplementary  inventory, 
and  the  presumption  will  be  indulged 
that  the  land  appeared  therein.  Jami- 
son V.  Dooley,  34  Tex.  Civ.  App.  428, 
79  S.  W.  91,  affirmed  in  48  Tex.  206. 

V.  Collection,   Custody,   Control 
and  Preservation  of  Estate. 

A.    LAWS   GOVERNING. 

A  statute  declares  that  the  rights, 
duties,  and  powers  of  executors  and 
administrators  shall  be  governed  by 
the  common  law  when  it  is  not  in 
conflict  with  any  of  the  provisions  of 
the  statutes  of  the  state.  (Rev.  Stat., 
7  Tex--30 


art.  1815.)     Roberts  v.  Stuart,  80  Tex. 
379,  386,  15  S.  W.  1108. 

B.      CONTROL     AND      INSTRUC- 
TION  OF  COURT. 

1.  In  General. 

An  administrator  will  not  be  allowed 
to  pursue  such  a  course  in  the  man- 
agement of  the  trust  in  his  hands  as 
will  result  in  gross  injustice  to  other 
parties.  Cock  v.  Carson,  38  Tex. 
284. 

2.  Jurisdiction  of  Court 

a.  District  Court. 

The  district  court  may,  in  a  case  re- 
quiring orders  to  be  made  in  relation 
to  particular  property  of  a  decedent  in 
which  the  chief  justice  of  the  county 
court  administering  the  estate  has  an 
interest,  not  embraced  in  the  statu- 
tory provision  directing  any  two  of 
the  county  commissioners  to  act  in 
his  place  when  he  is  disqualified,  take 
jurisdiction  and  make  the  necessary 
orders.  Glavecke  v.  Tijirina,  24  Tex. 
663.  See,  also,  Burks  v.  Bennett,  55 
Tex.  237,  240. 

b.  County  or  Probate  Court. 
During  the  pendency  of  an  adminis- 
tration in  a  county  court,  that  court 
has  entire  supervision  of  the  estate 
and  has  full  power  to  protect  all 
parties  concerned;  this  is  so  even 
when  the  estate  has  been  practically 
closed  if  the  final  account  of  the  ad- 
ministrator has  not  been  passed  on. 
Buchanan  v.   Bilger,  64  Tex.  589. 

Place  of  Death  or  Situs  of  Prop- 
erty.— ^Jurisdiction  of  chief  justice  in 
probate  extends  to  property  of  estate 
wherever  situate.  Pierpont  v.  Threl- 
keld,   13   Tex.   244,   246. 

Nonresident  Decedent. — See  the 
title  COURTS,  vol.  5,  p.  317.  And  see 
ante.  ^'Domicile  of  Decedent  and  Situs 
of  Estate,"  II.  B,  2.  a,  (5). 

Where  a  nonresident  decedent  dies 
intestate  in  another  state,  leaving  as- 
sets in  Texas,  and  the  Texas  probate 
court  grants  administration  on  his  es- 
tate, such  administration  Is  governed  by 
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the  law  as  it  is  administered  by  the  pro- 
bate court  of  the  county  granting 
such  letters;  and  hence  the  collection 
of  such  assets  can  not  be  controlled 
by  the  courts  of  the  domicile  of  the 
decedent.  Simpson  v.  Knox,  1  Posey 
Unrep.   Cas.   569. 

Power  Extends  to  Entire  Estate.— 
Under  const.  1870.  conferring  on  the 
district  court  jurisdiction  for  the  pro- 
bate of  wills,  granting  of  letters  testa- 
mentary, the  settling  of  accounts  of 
administrators,  and  authority  to  parti- 
tion and  distribute  estates,  such  court 
may  adjust  the  rights  of  persons 
claiming  as  creditors  or  heirs  of  an 
estate,  and  enforce  its  decree;  and  such 
power  extends  to  the  entire  estate, 
whether  exempt  from  forced  sale  or 
not.     Pelham   v.   Murray,   64   Tex.   477. 

Power  to  Make  Order  for  Preserva- 
tion of  Estate.— See  the  title  COURTS, 
vol.  5,  p.  319. 

Decree  Based  on  Judgment  in  Dis- 
trict Court. — A  probate  court  in  ren- 
dering a  decree  based  upon  a  judg- 
ment in  a  district  court  can  not  ex- 
amine into  alleged  errors  of  law  in 
such  judgment,  nor  can  the  judgment 
be  revised  in  the  district  court  by 
certiorari  to  the  decree  of  t'le  probate 
court.     Yturri  v.   McLeod,   '?6  Tex.   84. 

A  judgment  of  the  district  court 
which  was  void  for  want  of  service 
upon  the  defendant  can  not  constitute 
the  basis  of  a  decree  in  t'le  probate 
court.  Heirs  of  Yturri  v.  McLeod,  26 
Tex.   84. 

Exclusive,  Concurrent  and  Conflicting 
Jurisdiction.— See  the  title  COURTS, 
vol.   5,   p.   323. 

The  jurisdiction  of  the  county  court 
over  the  estates  of  deceased  persons, 
when  it  has  once  attached  to  a  partic- 
ular estate,  becomes  exclusive,  and 
the  orders  and  judgments  of  that 
court  disposing  of  the  property  of  the 
estate  are  final  and  conclusive  as  be- 
tween the  heirs  and  creditors  of  said 
estate,  unless  appealed  from  or  set 
as'de  by  a  direct  proceeding  instituted 


at  the  proper  time.  It  is  too  late,  after 
administration  has  been  had  and 
closed,  to  assert  lien  rights  against 
property  set  aside  by  the  county  court 
to  minor  children,  as  a  homestead. 
Such  a  lien  could  have  been  asserted 
in  the  course  of  administration.  Ti- 
boldi  V.  Palms,  34  Tex,  Civ.  App.  318, 
78   S.  W.  726.  affirmed  in  97  Tex.  414. 

3.  Control   of  Independent   Executor. 

See  ante,  "Executorship  Free  from 
Control  of  Court,"   I,  F. 

Estate  under  control  of  independent 
executor  is  within  jurisdiction  of  court 
from  beginning  of  his  control,  and  al- 
though he  has  exclusive  control  of 
settlement  of  estate,  court  may  exer- 
cise its  jurisdiction  as  to  other  mat- 
ters. Roy  V.  Whitaker,  92  Tex.  346, 
355.   48   S.   W.   892,  49   S.   W.  367. 

The  prohibition  upon  the  power  of 
the  court  arises  out  of  the  existence 
of  a  trustee  to  whom  the  testator  has 
chosen  to  control  the  settlement  of 
his  estate,  and  when  the  trust  lapses 
the  limitation  upon  the  exercise  of 
judicial  control  ceases  likewis*:.  Roy 
7'.  Whitaker,  92  Tex.  346,  355,  48  S.  W. 
892,    49    S.    W.    367. 

A  will  conveyed  the  property  of 
decedent  to  three  trustees  who  were 
also  named  as  executors  in  trust  to 
pay  out  of  the  whole  estate  all  the 
debts  of  the  decedent.  Held,  that  the 
executors  had  the  apparent  if  not  the 
real  power  to  do  every  act  which  an 
executor  administering  an  estate  under 
will  free  from  the  control  of  the  pro- 
bate court  may  ordinarily  do.  Mayes 
V.   Blanton,   67   Tex.   245,   3   S.   W.  40. 

As  to  When  Jurisdiction  Attaches. 
—See  the  title  COURTS,  vol.  5,  p. 
316. 

4.  Prevention   of    Fraud   and   Fraudu* 

lent  Combinations. 

See  the  title  COURTS,  vol.  5,  pp. 
271,   273. 

Courts  of  equity  are  peculiarly 
bound  to  protect  estates  in  course  of 
administration      from      mistakes     and 
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frauds.      Ladd    v.    Pleasants,    39    Tex. 
415,  417. 

.Administrator     betraying     his     trust 
may  be  restrained  either  in  probate  or 
district  court.     Sevenson  v.  Walker,   3 
Tex.  96. 
S.  Instruction  and  Guidance  of  Court. 

\  due  regard  for  the  rights  of  such 
persons  as  may  deal  with  executors 
or  administrators,  would  seem  to  re- 
quire that  those  interested  in  estates 
represented  by  such  trustees,  if  they 
be  of  the  opinion  that  the  manage- 
ment is  not  prudent  or  judicious, 
should  invoke  the  control  of  the  court 
having  jurisdiction  over  the  estate, 
which  they  have  the  right  to  do  undei 
the  law.  Reinstein  v.  Smith,  65  Tex. 
247.  distinguishing  McMahan  &  Co.  v. 
Harbert,  35  Tex.  452.  See,  also, 
Adriance  v.  Crews,  45  Tex.  181;  Price 
V.  .Mclver,  25  Tex.  769,  771;  Caldwell 
r.  Young,  21  Tex.  800,  801;  Jones  v. 
Lewis,  11  Tex.  359,  360;  Portis  r.  Cole, 
11  Tex.  157,  which  sustains  the  above 
proportion. 

Suits  by  Executor  for  Construction 
of  Will  and  Instruction  as  to  Execu- 
tion Thereof.— See  the  title   WILLS. 

C.  POWERS,  DUTIES,  LIABILI- 
TIES  AND  VALIDITY  OF 
ACTS  GENERALLY. 

The  administrator  of  the  estate  ot 
an  intestate  is  an  agent  appointed  by 
the  court  of  the  country,  and  his  au- 
thority to  act  emanates  from  the  stat- 
utes and  the  orders  of  a  judicial 
tribunal,  and  these  laws  and  orders 
are  public,  and  he  has  no  authority  to 
make  any  other  contract,  or  do  any 
other  act,  than  as  an  agent  of  the 
law.     Casey  v.  Turner,  32   Tex.   64. 

An  administrator's  duties,  obliga- 
tions and  powers  were  enlarged  by  the 
act  of  February  5,  1840,  and  the  prin- 
ciples and  rules  applicable  to  his  au- 
thority when  restricted  to  the  person- 
alty must  be  modified  to  correspond 
with  a  trust  embracing  real  as  well 
as  personal  property.  Howard  v.  Re- 
public,  2   Tex.    311,   312. 


The  administrator  becomes  liable 
for  the  approved  or  real  value  of  the 
whole  estate.  Howard  v.  Republic,  2 
Tex.  311,  312. 

Duty  to  Prosecute  and  Defend 
Suits  in  Which  Succession  Interested. 
— It  is  the  peculiar  duty  of  an  execu- 
tor or  administrator  to  prosecute  and 
defend  suits  in  which  the  succession 
is  interested,  during  the  continuance  of 
the  trust  which  he  has  assumed. 
Howard   v.    Republic,    2    Tex.    311,   313. 

Under  art.  2037,  Rev.  Stat.,  defense 
of  suit  for  recovery  of  land  belonging 
to  estate  is  a  duty  devolving  upon 
the  administrator.  Manning  v.  Mayes, 
79  Tex.  653.  655,  15  S.  W.  638;  Wil- 
liams V.  Robinson,  56  Tex.  347;  Cal- 
laghan  v.  Grenet,  66  Tex.  236,  18  S. 
W.   507. 

Validity  of  Acts  in  General. — Acts 
of  administrator  done  in  the  due 
course  of  administration,  though  under 
void  grant,  are  not  void.  Hurt  v. 
Horton,    12   Tex.   285,  289. 

D.      POWERS     CONFERRED     BY 
WILL. 

A  testator  must  be  presumed  to 
have  intended  to  confer  on  the  wife 
and  the  executors  respectively  the 
power  which  he  expressly  gave,  and 
none  other,  and  the  dcAth  of  the  execu- 
tors before  the  will  is  fully  ex'ecuted 
can  not  confer  on  the  wife  a  power 
which  the  will  did  not  give  her.  Box 
V.    Word,    65    Tex.    159. 

Full  power  given  by  will  or  other- 
wise to  administer  an  estate,  with  lia- 
bility to  suit  and  power  to  sue,  ex- 
tends to  both  separate  and  community 
property.  Woodley  v.  Adams,  55  Tex. 
526,  532,  distinguishing  Carroll  v.  Car- 
roll,  20   Tex.   731. 

A  will  giving  the  executor  control 
of  property  until  the  devisee's  ma- 
jority, gave  the  executor  no  control 
beyond  the  devisee's  minority.  New- 
man V.   Dotson,   57   Tex.   117. 

Power  of  Sale.— See  the  title  EX- 
ECUTORS* AND  ADMINISTRA- 
TORS' SALES. 
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E.  POWERS  BEFORE  PROBATE 
OF  WILL  AND  QUALIFICA- 
TION. 

Under  Statutes  of  Texas.— "Before 
probate  and  qualification  the  named 
executor  may  proceed  to  execute 
some  of  the  provisions  of  the  will  in 
good  faith  without  incurring  the  lia- 
bility of  an  intermeddler  or  of  em- 
bezzlement. The  court  might  subse- 
quently approve  and  validate  his  acts. 
In  this  respect  his  attitude  is  pre- 
cisely that  of  an  administrator.  He 
derives  no  authority  from  the  will  it- 
self, and  acquires  no  title  by  it. 
*  *  *  The  common  law  can  not 
apply."  Roberts  v.  Stuart,  80  Tex. 
379,    87,    15    S.    W.    1108. 

The  will  is  not  of  itself  without  pro- 
bate a  sufficient  authority  to  charge 
the  named  executor  with  the  duty  of 
reducing  personal  property  to  posses- 
sion, and  if  he  fail  to  do  so  before 
probate  he  would  not  be  liable  for 
loss.  Roberts  z/.  Stuart,  80  Tex.  379, 
386,  15  S.  W.  1108. 

As  to  powers  before  probate  at 
common  law,  see  Roberts  v.  Stuart, 
80  Tex.  379,  386,  15  S.  W.  1108. 

Sale  of  Cattle,  Horses  and  Hogs  be- 
fore Qualification  by  Executor. — See 
Stone  V.  Dorsett,  18  Tex.  700,  710. 

Independent  Executor. — "Under  the 
statute,  an  executor  named  in  a  will 
is  not  required  to  take  the  oath  of 
office  and  obtain  letters  testamentary 
before  he  is  qualified  to  act.  He  de- 
rives his  authority  from  the  will  it- 
self, and  his  acceptance  of  the  trust, 
where  no  bond  is  required  by  the  will, 
renders  him  competent  to  act,  after 
the  probate  of  the  will."  Patten  v. 
Cox,  9  Tex.  Civ.  App.  299,  304,  19  S. 
W.   182. 

An  executor  appointed  under  a  will 
authorizing  him  to  sell  real  estate ! 
can  not  act  under,  such  authorization 
until  the  will  is  probated,  and  he  has 
qualified  under  his  appointment.  Coy 
V.  Gaye  (Civ.  App.),  84  S.  W.  441. 

Effect    of     Convejrance. — A    convey- 


ance by  an  executor,  without  compli- 
ance with  the  lex  rci  sitae  as  to 
probating  the  will,  will  not  be  vali- 
dated by  a  subsequent  compliance 
therewith.  Mills  v.  Herndon,  60  Tex. 
353. 

Administration  Pro  TenL — See  post, 
"Duties,"    XI,    B,    2. 

F.  WHILE    APPEAL    PROM    AP- 
POINTMENT  PENDING. 

Where  a  judgment  admitting  a  will 
to  probate,  and  appointing  an  execu- 
tor, was  appealed  from,  as  under  Rev. 
St.  1895,  art.  2262,  the  matter  was 
triable  de  novo,  the  judgment  below 
was  annulled  by  the  appeal,  and  the 
executor  could  not  act  nor  be  sued 
pending  such  appeal.  Garrett  v.  Gar- 
rett (Civ.  App.),  47  S.  W.  76;  Moore 
V.  Jordan,  65  Tex.  395;  Kelly  v.  Sette- 
gast,  68  Tex.  13,  2  S.  W.  870. 

Where  an  administratrix  sued  for 
the  recovery  of  property  alleged  to 
belong  to  the  estate,  and  defendant 
answered  that  deceased  made  a  will, 
which  had  been  admitted  to  probate, 
leaving  the  disposition  of  his  prop- 
erty to  defendant,  but  that  the  pro- 
bate court  had  refused  to  appoint  de- 
fendant administrator,  and  had  ap- 
pointed plaintiff  administratrix,  from 
which  decree  defendant  had  appealed, 
giving  bond  and  security,  which  ap- 
peal was  still  pending,  and  that  de- 
fendant held  the  property  under  the 
will,  such  facts  constituted  a  good  de- 
fense to  plaintiffs  action.  Stone  v. 
Spillman's  Adm'x,    16   Tex.   432. 

G.  AFTER     NOTICE     TO     GIVE 
NEW   BOND. 

See  ante,  "Effect  of  Notice  to  File 
New  Bond,"  III,  G,  2. 

H.  DEGREE  OF  CARE  REQUIRED 
—DUE  DILIGENCE. 

See  post,  "Misappropriation,  Waste 
or  Loss  of  Assets,"  V,  M,  8. 

An  administrator,  having  in  the 
management  of  the  estate  exercised 
the  same  diligence  as  if  the  business 
had    been    his    own,    is    not    liable   for 
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want  of  tnat  degree  of  diligence  re- 
quired by  the  probate  law  of  1870. 
Noble  V.  Jones,  35   Tex.   692. 

An  administrator  is  charged  with 
the  duty  of  using  reasonable  care  foi 
the  preservation  of  the  property  of 
the  intestate.  The  finding  of  the  court 
that  "he  used  every  possible  effort" 
included  ordinary  care,  and  the  testi- 
mony sustained  the  finding.  Roberts 
V.  Stuart,  SO  Tex.  379,   15  S.  W.  1108. 

A  finding  of  fact  by  the  court  of  a 
date  later  than  that  shown  by  the  tes- 
timony on  which  temporary  letters  of 
administration  were  obtained  is  of  no 
importance.  In  this  case  the  facts 
showed  an  earlier  date  than  the  find- 
ing, and  the  date  was  only  of  impor- 
tance to  show  care  by  the  executor  for 
the  welfare  of  the  estate.  Roberts  v. 
Stuart,  80  Tex.  379,  15  S.  W.  1108. 

L  DELEGATION  OF  POWER. 

"Acts  which  are  merely  mechanical 
or  ministerial  may  be  committed  by 
the  administrator  to  an  agent."  Rice 
V.  Conwill,  35  Tex.  Civ.  App.  341,  342, 
80  S.  W.  393;  Smith  v.  Swan,  2  Tex. 
Civ.  App.  563,  567,  22  S.  W.  247,  af- 
firmed in  93  Tex.  650,  no  op.;  Terrell 
V.  McCown,  91  Tex.  231,  43  S.  W.  2; 
Armstrong  v.  O'Brien,  83  Tex.  635, 
639,  19  S.  W.  268. 

"In  matters  of  discretion  where  the 
very  existence  of  the  property  of  the 
estate  may  be  at  stake,  the  power 
must  be  exercised  by  the  'administra- 
tor. Terrell  v.  McCown,  91  Tex.  231, 
43  S.  W.  2."  Rice  v.  Conwill,  35  Tex. 
Civ.  App.  341,  342,  80  S.   W.  393. 

Though  an  administrator  has  au- 
thority to  make  a  contract  involving  a 
matter  of  discretion,  he  can  not  dele- 
gate such  authority  to  an  agent.  Rice 
V,  Conwill,  80  S.  W.  393,  35  Tex.  Civ. 
App.  341/ 

Right  to  Take  Posiession  of  Mort- 
gaged Chattel  under  Rev.  Sut.,  Art 
»».— Under  Rev.  St.  art.  3333,  pro- 
viding that,  when  a  person  executing  a 
chattel  mortgage  removes  the  property 
from  the  county  or  transfers  it  with- 


out the  mortgagee's  consent,  the  latter 
may  take  possession  and  sell  it  for 
the  payment  of  the  debt,  the  mort- 
gagee's legal  representative,  through 
an  agent,  may  exercise  his  right  to 
take  possession  of  the  property  and 
sell  it  for  the  payment  of  the  debt, 
when  the  mortgagor  has  removed  it 
to  another  county  and  transferred  his 
right  therein  without  the  mortgagee's 
consent,  though  not  possessing  power 
to  appoint  a  substitute  trustee.  Kelly 
V.  Wimbish  (Civ.  App.),  65  S.  W. 
386. 

Power  to  Fix  Tenns  of  Sale. — ^An 
executrix  can  not  delegate  to  an  agent, 
employed  to  find  a  purchaser  for  land, 
discretion  as  to  the  terms  of  sale. 
Dyer  v.  Winston,  77  S.  W.  227,  33 
Tex.    Civ.    App.    412. 

An  executor,  having  a  discretionary 
power  to  sell,  can  not  delegate  the 
power  to  an  agent  in  such  manner  as 
to  confer  on  him  authority  to  exer- 
cise the  discretion  so  vested  in  the  ex- 
ecutor. Stevenson  v.  Roberts,  25  Tex. 
Civ.  App.  577,  64  S.  W.  230;  Smith  v. 
Swan,  2  Tex.  Civ.  App.  563,  22  S.  W. 
247,  affirmed  in  93  Tex.  650,  no  op.; 
McCown  V,  Terrell  (Civ.  App.),  40  S. 
W.   54,   56,   reversed   in   9  Tex.  231. 

Contract  for  Payment  of  Commis- 
sion for  Sale  of  Land. — An  executrix 
has  authority  to  specially  authorize  an 
agent  to  contract  for  payment  of  a 
commission  for  the  sale  of  land  for 
an  amount  fixed  by  her.  Dyer  v.  Win- 
ston, 77  S.  W.  227,  33  Tex.  Civ.  App. 
412. 

An  executrix  can  not  delegate  to  an 
agent,  employed  to  find  a  purchaser 
for  land,  authority  to  agree,  at  the 
discretion,  with  a  subagent,  on  the 
amount  of  commission  the  latter 
should  receive.  Dyer  v.  Winston,  77 
S.  W.  227,  33  Tex.  Civ.  App.  412. 

A  petition  in  an  action  to  recover 
commission  for  the  sale  of  real  estate, 
alleging  that  a  certain  person  had  au- 
thority to  act  as  agent  of  defendant, 
an  executrix,  and  that  such  agent  had 
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agreed  with  plaintiff  for  the  payment 
of  a  commission,  and  that  defendant 
was  liable  to  plaintiff  for  the  commis- 
sion sued  for,  is  insufficient,  as  against 
a  special  exception,  to  show  that  such 
person  had  authority  to  agree  to  pay 
plaintiff  the  stipulated  compensation. 
Dyer  z:  Winston,  77  S.  W.  227,  33 
Tex.   Civ.   App.   412. 

Ratification  of  Acts  of  Agent. — An 
administrator  can  not  ratify  an  act 
done  by  his  agent  which  the  admin- 
istrator himself  has  no  authority  to 
do.  Rice  v.  Conwill,  80  S.  W.  393,  35 
Tex.   Civ.  App.  341. 

An  executrix  has  power  to  ratify 
and  adopt  as  her  own  agreement  one 
made  by  a  person  assuming  to  act  for 
her  in  contracting  for  the  payment  of 
a  commission  for  the  sale  of  land. 
Dyer  v.  Winston,  77  S.  W.  227,  33 
Tex.    Civ.    App.    412. 

Presumption  That  Acts  of  Author- 
ized Agent  Ratified. — In  the  absence 
of  a  statement  of  facts,  proof  that  an 
executrix  of  an  estate  authorized  her 
son  as  agent  to  make  contracts  or 
purchase  property  in  the  furtherance 
of  the  business  of  such  estate  under 
authority  of  the  will,  or  ratified  his 
acts  after  they  were  done,  will  be 
presumed,  though  defectively  averred 
or  omitted  in  the  pleading  of  one 
suing  upon  a  note  or  contract  made 
by  such  agent  of  the  executrix.  El- 
lis V.  Smith  Co.,  35  Tex.  Civ.  App. 
566,  80  S.  W.  633,  affirmed  in  98  Tex. 
615,    no    op. 

J.   ESTOPPEL  AND   ADMISSIONS. 

The  acts  of  an  administrator  may 
be  set  up  against  him  as  an  estoppel 
in  pais.  Thomas  v.  Brooks,  6  Tex. 
369. 

Equity  may  hold  executors  bound 
by  acts  of  estoppel,  especially  when 
their  power  is  unshackled  and  coupled 
with  an  interest  or  independent.  Gid- 
dings   V.    Butler,   47   Tex.    535,   545. 

"No  act  or  omission  of  an  executor 
or  administrator  can  bind  those  inter- 
ested in  the  estate,  unless  they  or  the 


decedent  or  the  law  authorized  it. 
Bigelow,  Estop.  147.'*  McCown  v. 
Terrell  (Civ.  App.).  40  S.  W^  54,  58, 
reversed   in   9   Tex.   231. 

The  admissions  of  an  executor  or 
administrator  made  before  he  is 
clothed  with  authority  are  inadmis- 
sible against  himself  as  the  repre- 
sentative of  the  heirs,  devisees  or 
creditors.  McKay  v.  Treadwell,  8 
Tex.    176,    181. 

Effect  of  Judgment  for  Purchase 
Money. — Heirs  of  an  interstate  are 
not  estopped  to  claim  lands  conveyed 
by  void  deeds  because  the  administra- 
tors sued  and  recovered  judgments 
for  the  purchase  money,  which  were 
paid  by  the  purchasers,  the  heirs  not 
authorizing  the  suits.  McCown  v. 
Terrell  (Civ.  App.),  40  S.  W.  54,  re- 
versed Terrell  v.  McCown,  43  S.  W. 
2,   91  Tex.   231. 

K.   PROPERTY   SUBJECT  TO   AD- 
MINISTRATION. 

See  post,  **Assets  or  Property  Sub- 
ject to  Payment  of  Debts,"  VII.  C. 

1.  Title  and  Ownership. 

a.   At  Common   Law  and  under  Civil 

Law. 
(1)   At   Common  Law. 

At  common  law  the  administrator 
had  nothing  to  do  with  the  realty, 
this  administration  being  confined  to 
the  personalty  alone.  Graham  v.  Vin- 
ing,  2  Tex.  433,  435;  Howard  v.  John- 
son, 69  Tex.  655,  660,  7  S.  W.  522; 
Thompson  v.  Duncan,  1  Tex.  48S; 
Gunter  v.  Fox.  51  Tex.  383,  387;  Coch- 
ran V.  Thompson,  18  Tex.  652,  657. 

Personalty. — At  common  law,  the 
administrator  held  the  legal  title  to 
the  personalty  of  the  estate  and  the 
heir  the  equitable.  Chubb  v.  Johnson, 
11  Tex.  469,  475;  Portis  v.  Cole,  11 
Tex.  157;  Thompson  v.  Duncan,  1 
Tex.  485,  488:  Graham  v.  Vinin'g.  2  Tex. 
433,  439;  Howard  v.  Republic,  2  Tex. 
311.  312;  Gunter  v.  Fox,  51  Tex.  383, 
387. 
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(i)  Under  Civil  Law. 

'*These  distinctions  are  unknown  to 
the   civil    law    as    it    prevailed    under 
Spanish  modification  in  Texas.    **  *    * 
All  property,  without    distinction,    was 
classed  together."     Thompson  v.  Dun- 
can, 1  Tex.   485,   488;    Gunter  v.   Fox, 
31  Tex.  383,    387. 
b.  Under  Statutes  of  Texas. 
(1)  Personal  Property, 
(a)  In  General. 

The  personalty  of  the  deceased  goes 
to  the  administrator,  and  not  to  the 
lieir.  Richardson  v.  Vaughn  (Civ. 
App.)  22  S.  W.  1112. 

The  title  to  personal  property  of  a 
decedent  vests  in  the  personal  repre- 
sentative until  distributed.  Richard- 
son V.  Vaughn  (Civ.  App.)  22  S.  W. 
1112. 

In  an  action  by  an  executor  against 
the  sheriff  for  possession  of  property, 
a  contention  that,  as  plaintiff  was  not 
holding  or  entitled  to  possession  of  the 
property,  he  could  not  maintain  an  ac- 
tion for  conversion  thereof,  can  not 
be  sustained,  since  such  rule  has  no 
application  to  a  case  where  the  owner's 
rights  are  permanently  injured.  Cox 
V.  Patten  (Civ.  App.),  66  S.  W.  64. 
(b)  Pledged  and  Mortgaged  Person- 
alty. 
SaylcV  Civ.  St.  1897.  art.  1868,  pro- 
viding that  the  administrator  of  a  de- 
cedent shall  have  the  right  to  the  pos- 
session of  the  estate  as  it  existed  at 
the  death  of  intestate,  does  not  author- 
ize him  to  recover  possession  of  prop- 
erty pledged  by  intestate,  to  the  pos- 
session of  which  he  was  not  entitled. 
Fulton  V.  National  Bank  of  Denison, 
62  S.  W.  84,  26  Tex.  Civ.   App.  115. 

A  pledgee  of  certificates  of  stock  is 
entitled  to  hold  them  as  against  an  ad- 
ministrator of  the  pledgor,  and  is  en- 
titled to  receive  and  enforce  dividends 
or  other  benefits  attaching  thereto  so 
long  as  his  claim  is  unsatisfied.  Fulton 
V.  National  Bank  of  Denison,  62  S.  W. 
84,  26  Tex.  Civ.  App.  115. 
Borden  of  Showing. — The  burden  is 


on  a  widow  seeking  to  recover  property 
pledged  by  deceased,  to  show  that  the 
pledgee's  claim  is  of  a  character  which 
does  not  take  precedence  of  her  de- 
mand for  allowances.  Fulton  v.  Na- 
tional Bank,  26  Tex.  Civ.  App.  115,  62 
S.  W.  84,  affirmed  in  94  Tex.  704,  no  op. 

(c)  Personalty  in  Hands  of  Heir,  etc. 

An  administrator  is  entitled  to  re-, 
cover  from  an  heir  money  in  his  hands 
belonging  to  the  estate.  Manchester 
V,  Bursey,  91  S.  W.  817,  41  Tex.  Civ. 
App.  271. 

An  heir  into  whose  hands  personal 
property  came  may,  when  Sued  by  the 
administrator  to  recover  the  same, 
show  that  he  applied  the  same  to  the 
payment  of  the  debts  of  the  estate, 
prior  to  the  appointment  of  the  admin- 
istrator. Manchester  v.  Bursey,  91  S. 
W.  817,  41  Tex.  Civ.  App.  271;  Blinn 
V.  McDonald,  92  Tex.  604,  608,  46  S. 
W.  787,  48  S.  W.  571,  50  S.  W.  931; 
Ansley  v.  Baker,  14  Tex.  607.  608.  See 
post,   "Executor  De   Son  Tort,"  XIV. 

(d)  Personalty  Sold  by  Distributee. 
If    a   person    dies    intestate,    leaving 

personal  property,  a  sale  of  it,  by  one 
of  the  heirs,  without  administration,  is 
unauthorized,  even  to  pay  funeral  ex- 
penses and  expenses  of  last  sickness 
of  deceased  intestate.  Such  sale  does 
not  give  the  purchaser  exclusive  right 
to  its  possession  as  against  other  heirs. 
Fairy  v.  State,  18  Tex.  Cr.  App.  314, 
320. 

In  an  action  by  an  administratrix  to 
recover  personal  property  of  the  de- 
ceased, it  is  no  defense  that  the  widow 
of  deceased  after  his  death  sold  and 
transferred  the  property  to  defendant 
in  payment  of  a  community  debt,  in  the 
absence  of  a  showing  that  defendant 
had  a  right  superior  to  that  of  other 
creditors  or  of  the  minor  children  of 
deceased,  or  that  there  was  other  prop- 
erty *of  the  estate  sufficient  to  pay  the 
creditors  and  provide  for  an  allowance 
for  the  minor  children.  Latham  v. 
Dawson,  89  S.  W.  315,  40  Tex.  Civ. 
App.  219. 
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(8)    Real  Property, 
(a)   In  General. 

By  the  laws  of  Texas,  the  real,  as 
well  as  the  personal,  estate  of  a  de- 
cedent passes  to  his  executor  or  ad- 
ministrator for  administration.  Thomp- 
son V.  Duncan,  1  Tex.  485;  Graham  t'. 
Vining,  2  Tex.  433,  439;  Howard  v. 
Republic,  2  Tex.  311,  312;  Fisk  v,  Nor- 
vel,  9  Tex.  13;  Hearne  v.  Erhard,  33 
Tex.  60,  66;  Gunter  v.  Fox,  51  Tex. 
383,  388,  overruling  Barrett  v.  Barrett, 
31  Tex.  344;  Walker  v.  Abercrombie, 
«1  Tex.  69,  71;  Easterling  v,  Blythe,  7 
Tex.  210,  213. 

By  our  law  of  descents,  lands  and 
personaltj'-  are  treated  pretty  much  in 
same  manner,  all  being  subject  to  ad- 
ministration. Hearne  v.  Erhard,  33 
Tex.  60,  66. 

The  administrator  is  bound  by  his 
oath  and  by  his  bond  to  administer 
both  the  real  and  personal  property 
without  distinction.  Graham  v.  Vining, 
2  Tex.  433,  439;  Thompson  v,  Duncan, 
1  Tex.  485. 

Under  Hart.  Dig.  art.  1221  the  whole 
estate  of  a  decedent  vests  in  his  heirs, 
subject,  with  certain  exceptions  to  the 
payment  of  decedent's  debts,  but  on 
the  issue  of  letters  testamentary  or 
of  administration,  the  executor  or  ad- 
ministrator has  a  right  to  the  posses- 
sion of  the  estate  as  it  existed  at  the 
death  of  the  deceased,  in  trust  for  the 
disposition  of  the  same  under  the  pro- 
visions of  the  act.  Fisk  v,  Xorvel,  9 
Tex.  13. 

Elxecutor  of  Purchaser  of  Premises 
Subject  to  Deed  of  Trust.— Where  the 
executor  of  a  deceased  purchaser  of 
premises  subject  to  a  trust  deed  has 
possession,  and  the  heirs  desire  him  to 
sell  the  property  and  divide  the  pro- 
ceeds, the  executor  holds  the  property 
as  such,  and  may  sue  to  enjoin  a.  sale 
under  the  trust  deed.  (Civ.  App.) 
Taylor  v.  Williams,  105  S.  W.  837, 
judgment  reversed  101  Tex.  388,  108 
S.   W.   815. 


(b)  Title  and  Interest  of  Heirs  and 
Distributiees,  Legatees  and  Devi- 
sees. 

aa.   In  GeneraL 

"By  law  the  whole  of  an  estate  vests 
in  the  heirs  testate  or  ab  intestate  at 
the  death  of  a  person  deceased.  It 
passes  from  them  sub  modo  for  the 
purposes  of  administration."  Pattonif. 
Gregory,  21  Tex.  513,  518.  See  to  the 
same  eflfect  Laas  v.  Seidel,  28  Tex.  Civ. 
App.  140,  142,  66  S.  W.  871,  68  S.  W. 
724;  Roberts  v.  Stuart,  80  Tex.  379, 
387,  15  S.  W.  1108;  Easterling  r. 
Blythe,  7  Tex.  210,  213;  Peevy  v.  Hurt, 
32  Tex.  146,  153;  Morris  v.  Halbert,  36 
Tex.  19,  20;  Stephenson  v.  Marsalis,  11 
Tex.  Civ.  App.  162,  168,  33  S.  W.  383. 
See,  also,  Barrett  v.  Barrett,  31  Tex. 
344,  overruled  by  Gunter  v.  Fox,  51 
Tex.  383. 

Upon  death  of  the  ancestor,  the  legal 
title  descends  to  the  heir,  subject  to 
the  expenses  of  administration  and  the 
payment  of  debts.  Morris  v,  Halbert, 
36  Tex.  19,  20;  Stephenson  r.  Marsalis, 
11  Tex.  Civ.  App.  162,  168,  33  S.  W. 
383;  Boyle  v.  Forbes,  9  Tex.  35,  40; 
Fisk  V,  Norvel,  9  Tex.  13. 

Title  to  property  vests  in  heir  sub- 
ject to  debts  of  estate.  Portis  v.  Cole, 
11  Tex.  157,  158;  Chandler  v.  Hudson, 
11  Tex.  32,  37;  Blinn  v.  McDonald,  92 
Tex.  604,  46  S.  W.  787,  48  S.  W.  571, 
50  S.  W.  931. 

With  or  without  administration,  the 
heir  takes  the  inheritance  burdened 
with  the  debts  of  the  ancestor.  Pierce 
V.  Logan,  2  Posey  354,  356. 

Under,  probate  laws,  whole  estate 
vests  immediately  on  death  of  ances- 
tor in  heir  subject  to  administration 
only.  Ansley  v.  Baker,  14  Tex.  607, 
613. 

Heir  holds  legal  title  to  real  estate 
as  trustee  for  creditors  until  debts 
paid.     Peevy  v.  Hurt,  32  Tex.  146,  152. 

The  title  of  the  heirs  or  devisees  is 
subject  to  the  rights  of  the  adminis- 
trator or  executor  to  subject  the  prop- 
erty to  the  payment   of  the  debts  of 
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decedent  and  the  expenses  of  adminis- 
tration. Laas  V.  Seidel,  28  Tex.  Civ. 
App.  140,  142,  66  S.  W.  871,  68  S.  W. 
871,  68  S,  W.  724. 

Property  vests  in  the  legal  repre- 
sentatives of  an  estate  only  in  a  quali- 
fied manner,  and  to  a  limited  extent  for 
a  given  purpose,  and  for  all  other  pur- 
poses title  is  in  the  heir  from  the  in- 
stant of  decedent's  death.  Walker  v. 
Abercrombie,  61  Tex.  69,  71. 

"The  title  vested  in  the  administra- 
tor, only  sub  modo,  and  for  the  pur- 
pose of  the  administration.  He  took 
only  temporarily,  for  the  benefit  of 
creditors,  if  any,  and  the  heirs.  His 
right  determined  with  the  period  of  his 
administration."'  Easterling  v.  Blythe, 
T  Tex.  210,  213. 

After  Removal  of  Administrator.— 
Title  to  the  property  of  an  estate 
vests  in  the  heirs  where  the  estate  is 
vacant  by  the  removal  of  the  adminis- 
trator, and  there  are  no  debts  remain- 
ing unpaid;  and  they  may  sue  and  he 
sued  in  relation  thereto.  Ward's  Heirs 
V.  Ward,  1  Posey  Unrep.  Cas.  123. 

bb.   Sales  and  Conveyances  by  Heirs, 
etc- 

The  title  and  interest  of  an  heir  in 
the  real  and  personal  estate  of  his  in- 
testate ancestor  become  vested  and 
fixed  immediately  upon  the  death  of 
the  latter;  and  such  title  and  interest, 
though  encumbered  with  the  ancestor's 
debts,  are  none  the  less  the  subject 
of  sale  and  transfer  by  the  heir,  either 
by  a  present  conveyance  or  by  bond 
for  execution  of  title  when  partition 
of  the  estate  shall  be  made.  Ackerman 
V.  Smiley,  37  Tex.  211. 

There  is  no  inhibition  by  law  against 
the  sale,  by  heirs,  of  their  shares  in 
an  estate.  Any  such  restriction  would 
produce  the  most  serious  embarrass- 
'  ments,  as  years  may  elapse  before  such 
claims  can  be  collected  or  realized. 
But  this  would  be  the  virtual  effect  of 
a  denial  of  jurisdiction  in  the  county 
court  to  recognize  the  rights  of  an  as- 
signee of  a  distributive  share  of  an  es- 


tate. Key  V.  Craig,  21  Tex.  491, 
492. 

Rights  of  Purchaser. — Purchase  of 
land  from  heir  pending  administration 
is  not  void  but  merely  leaves  purchas- 
er's rights  subject  to  administration. 
Heath  v,  Layne,  62  Tex.  686,  693;  Mills 
r.  Herndon,  60  Tex.  353.  ' 

A  conveyance  by  the  heirs,  of  an  es- 
tate which  vested  in  them  on  the  death 
of  the  ancestor,  and  which  was  made 
pending  administration  on  the  estate, 
vests  in  the  purchaser  whatever  inter- 
est is  left  at  the  dose  of  administra- 
tion. Rutherford  v.  Stamper,  60  Tex. 
447. 

Estates  vest  in  the  heirs,  incumbered 
with  the  debts;  and  an  heir  can  sell  his 
interest,  and  unless  it  appear  that 
property  which  has  been  sold  by  the 
sole  heir,  is  required  to  pay  debts,  the 
purchaser  will  be  protected.  Chubb  v. 
Johnson,  11  Tex.  469. 

Elffect  of  Registration  Laws.— "A  pur- 
chaser from  an  heir  is  not  precluded 
from  availing  himself  of  the  protection 
which  our  registration  laws  accord  to 
innocent  purchasers  when  such  pur- 
chase is  asserted  against  an  unreg- 
istered deed  from  the  intestate. 
Holmes  v.  Johns,  56  Tex.  41,  42; 
Taylor  v,  Harrison,  47  Tex.  454. 
And  the  same  rule  has  been  assented 
to  as  against  an  unregistered  will. 
March  v.  Huyter,  50  Tex.  243;  Ryan  v, 
Texas,  etc.,  R.  Co.,  64  Tex.  239,  242. 
It  is  well  recognized  that  a  will  only 
probated  elsewhere  than  in  the  state 
is  not  admissible  in  the  courts  of  the 
state  as  evidence  affecting  the  title  to 
lands  the  subject  of  such  will.  Hol- 
man  z\  Hopkins,  27  Tex.  38;  Acklin  v. 
Paschal,  48  Tex.  147;  Mills  v.  Herndon, 
60  Tex.  353;  Houze  v,  Houze,  16  Tex. 
598;  Paschal  v.  Acklin,  27  Tex.  173, 
192."  Slay  ton  v.  Singleton,  72  Tex.  209, 
211,   9   S.  W.   876. 

Under  the  well-settled  construction 
of  the  statute  the  heirs,  devisees,  and 
legatees  can  not  make  such  a  disposi- 
tion of  any  part  of  the  estate  during 
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the  period  in  which  it  is  subject  to 
administration  that  will  defeat  the  sub- 
jection thereof  to  the  claims  of  credit- 
ors through  such  administration  and 
all  persons  dealing  with  the  heir,  dev- 
isee, or  legatee  are  charged  with  no- 
tice of  the  fact  that  an  executor  or  ad- 
ministrator may  within  a  given  time  be 
appointed,  and  of  his  powers  and  du- 
ties, and  therefore  can  not  during  such 
time  be  a  bona  fide  purchaser  or  ac- 
quire any  rights  from  or  under  them 
which  will  prevent  the  execution  of 
such  trust.  Cooper  v.  Loughlin,  75 
Tex.  524,  13  S.  W.  37;  Blinn  v.  Mc- 
Donald, 92  Tex.  604,  46  S.  W.  787,  48 
S.  W.  571;  50  S.  W.  931,  reversing  38 
S.  W.  384. 

After  Time  for  Administration  Has 
Passed. — There  is  an  intent  on  the  face 
of  the  statute  that  the  property  in  the 
hands  of  the  heir,  devisee,  or  legatee, 
and  not  any  longer  subject  to  be  taken 
by  the  statutory  trustee,  may  be  passed 
free  of  such  lien  to  a  bona  fide  pur- 
chaser, for  "the  statute  does  not  un- 
dertake to  extend  the  lien  any  longer 
than  the  property  is  *in  their  hands.' 
In  legal  contemplation  it  would  still 
be  'in  their  hands'  if  the  transfer  were 
fraudulent  in  law,  but  would  not  be  if 
transferred  to  a  bona  fide  purchaser. 
The  wisdom  of  the  statute  in  not  ex- 
tending the  lien  any  longer  is  appar- 
ent, for  it  would  unduly  cloud  titles 
to  allow  the  obligations  of  the  ancestor 
which  might  not  accrue  for  years,  as 
in  cases  of  breach  of  warranty,  to  fol- 
low the  property  into  the  hands  of 
bona  fide  purchasers  from  the  heirs, 
devisees,  and  legatees.  The  heir,  dev- 
isee, or  legatee,  would  doubtless  be 
liable  to  the  creditor  for  the  injury 
done  him  in  defeating  his  lien  by  thus 
disposing  of  the  security.  Boothe  v. 
Fiest,  80  Tex.  141.  15  S.  W.  799;  Zapp 
V.  Johnson,  87  Tex.  641,  30  S.  W.  861." 
Blinn  v.  McDonald,  92  Tex.  604,  608, 
46  S.  W.  787,  48  S.  W.  571,  50  S.  W. 
931,  reversing  38  S.  W.  384. 

Under      the      common      law      thus 


amended  by  statute  the  ancestor's  debts, 
even  by  speciality,  were  not  charged 
as  a  lien  on  the  lands,  and  the  heir  or 
devisee  could  prevent  the  creditor  from 
subjecting  them  by  transferring  to  a 
bona  fide  purchaser  before  suit.  Blinn 
V,  McDonald,  92  Tex.  604,  607,  46  S. 
W.  787,  48  S.  W.  571,  50  S.  W.  931, 
reversing  38  S.  W.  384. 

If  the  deed  be  to  a  specified  tract,  de- 
scribed by  metes  and  bounds,  being 
part  of  a  larger  tract,  in  which  the  an- 
cestor owned  an  undivided  interest,  the 
deed  would  not  be  void,  but  would  be 
valid  against  the  grantor,  and  would 
bind  by  estoppel  at  least  his  interest  in 
the  specific  land  conveyed.  It  could 
not  prejudice  the  rights  of  the  other 
joint  owners;  but  if  on  partition  the 
specific  land  should  be  allotted  to  the 
vendor,  his  deed  would  vest  his  right 
in  the  purchaser.  Rutherford  v.  Stam- 
per, 60  Tex.  447.  See,  also,  March  v. 
Huyter,  50  Tex.  243.  251;  Dorn  i\  Dun- 
ham, 24  Tex.  366.  376;  Good  v.  Coombs, 
28  Tex.  34;  McKey  v,  Welch.  22  Tex. 
390,  396.  See  the  title  JOINT  TEN- 
ANTS AND  TENANTS  IN  COM- 
MON. 

Where  Heir  and  Administrator  Same 
Person. — On  the  death  of  an  ancestor, 
the  property  vests  immediately  in  the 
heir  or  devisee,  subject  to  the  payment 
of  the  debts;  and  where,  therefore,  the 
same  person  is  heir  and  administrator, 
he  may  give  a  title  to  the  estate  im- 
mediately as  heir,  the  estate  being  still 
incumbered  with  debts,  if  any.  Chubb 
V,  Johnson,  11  Tex.  469. 

Where  a  person  is  sole  heir  and  ad- 
ministrator, and  sells  property  of  the 
estate  without  the  authority  of  the 
county  court,  it  will  be  considered 
that  he  sold  the  property  as  heir,  and 
not  as  administrator.  Chubb  r.  John- 
son, 11  Tex.  469.  See,  also,  Myers  v.* 
Jones,  4  Tex.  Civ.  App.  330,  23  S.  W. 
562. 

Conveyance  by  Surviving  Spouse— 
"In  Mitchell  v.  De  Witt,  20  Tex. 
294,  it  is  very  clearly  held  that  a  sur- 
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viving  wife  has  the  right  to  sell  her 
interest  in  the  land,  subject,  however, 
to  the  right  of  the  administrator  of  the 
husband  to  subject  it  to  the  payment 
of  debts  and  the  expense  of  adminis- 
tration. In  that  case  the  contest  was 
between  the  purchaser  from  the  wife 
and  a  purchaser  at  the  administrator's 
sale,  and  the  latter  was  held  to  have 
the  superior  right/'  Myers  r.  Jones, 
4  Tex.   Civ.  App.  330,  332,  23  S.  W.  562. 

Administrator  of  husband  can  not 
attack  sale  by  widow  of  decedent's  in- 
terest in  a  land  certificate  on  ground 
of  fraud  or  want  of  consideration  in  its 
procurement.  Myers  v.  Jones,  4  Tex. 
Civ.  App.  330,  331,  23  S.  W.  562. 

Where,  notwithstanding  an  estate 
was  being  administered  in  the  probate 
court,  the  testator's  widow  was  per- 
mitted to  have  possession  of  and  con- 
duct its  affairs,  and  the  estate  was 
wholly  solvent,  a  sale  of  assets  by  the 
widow  was  valid  as  against  the  execu- 
tor; the  value  of  the  property  sold  be- 
ing chargeable  against  the  widow's 
share  of  the  estate.  (Civ.  App.)  Ma- 
tulla  v.  Freytag,  104  S.  W.  492,  re- 
versed,  Matula  v.  Same,  101  Tex.  357, 
107  S.  W.  536. 

The  widow  being  sole  devisee  and 
legatee,  having  full  control  of  the 
property  received  by  her  from  the  ex- 
ecutors, had  the  right  to  make  a  gift 
of  a  part  of  it  to  her  son.  The  son  not 
having  expressly  assumed  the  payment 
of  the  claims  against  the  estate,  and  it 
not  having  been  alleged  or  shown  that 
the  gift  impoverished  the  mother  so 
that  she  was  unable  to  pay  the  debts 
of  the  estate,  he  is  not  liable.  Kaufl- 
man  v.  Wooters,  79  Tex.  205,  13  S.  W. 
549.  But  see  Blinn  v.  McDonald,  92 
Tex.  604.  46  S.  W.  787,  48  S.  W.  571,  50 
S.  W.   931. 

Claim  of  Purchaser  for  Improve- 
ments.— One  who  purchases  land  from 
the  heir  pending  administration  on  the 
estate  of  the  ancestor,  and  improves 
the  same  while  it  yet  remains,  in  con- 
templation of  law,  assets  of  the  estate. 


has  no  equitable  claim  on  account  of 
his  improvements  as  against  a  pur- 
chaser of  the  legal  title  at  adminis- 
trator's sale.  Heath  v,  Layne,  62  Tex. 
686. 

Heir  Can  Not  Repudiate  without 
Restoring  Benefits. — In  1846  A  and  B, 
as  attorneys  for  an  administrator, 
rendered  professional  services  in  a 
suit  involving  his  intestate's  title  to 
a  league  of  land;  in  1852,  C,  one  of 
the  heirs,  conveyed,  as  sole  owner, 
the  league  in  controversy  to  D,  who, 
in  part  consideration,  assumed  the 
payment  of  the  fees  due  A  and  B, 
and  executed  a  mortgage  on  the  en- 
tire league  to  secure  the  payment  of 
the  purchase  money.  D  afterwards 
set  aside  three  hundred  and  fifty 
acres  of  the  land  to  A  and  B  in  pay- 
ment for  their  services  in  the  suit, 
and  made  a  deed  thereto.  The  vendee 
of  A  and  B  in  1854,  conveyed  to  W 
afterwards,  at  a  sale  on  foreclosure 
of  the  mortgage  to  C  by  E,  the  ad- 
ministrator on  his  estate,  the  entire 
league  was  purchased  by  E  as  C's 
administrator.  C,  during  his  life,  rec- 
ognized the  fact  that  the  lands  con- 
veyed by  him  were  incumbered  by  the 
lien  for  the  fee  due  to  A  and  B. 
Held:  1.  In  a  suit  for  the  land  by  E 
against  W,  that  the  above  facts  con- 
stituted a  sufficient  defense;  that  E 
could  not  repudiate  the  conveyance 
under  which  W  claimed,  without  re- 
storing the  value  of  the  services  for 
which  the  conveyance  under  which  W 
claimed  the  land  was  made,  and  that 
W  was  subrogated  to  the  rights  of 
the  attorneys  A  and  B.  2.  The  heir 
can  not  treat  the  adjustment  of  a 
claim  against  the  estate  of  his  an- 
cestor as  a  nullity,  while  he  enjoys 
without  offering  to  restore  the  benefit 
of  it.     Walker  v.  Lawler,  45  Tex.  532. 

Recovery  from  Purchasers  by  Ex- 
ecutor or  Administrator. — As  a  gen- 
eral rule,  legal  representatives  of 
estates  are  not  to  be  impeded  or  em- 
barrassed  in    their   control    of   the    as- 
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sets  and  the  application  of  them  to 
the  payment  of  debts  by  conveyances 
made  by  heirs  while  they  are  subject 
to  administration.  To  admit  such  de- 
fenses indiscriminately  would  not  only 
complicate  and  embarrass  administra- 
tions by  such  trustees  themselves,  but 
would  transfer  to  other  courts  the 
determination  of  matters  which  the 
law  has  confided  to  the  probate  court. 
Matula  V,  Freytag,  101  Tex.  357,  107 
b.  W.  536,  distinguishing  Chubb  v. 
Johnson,  11  Tex.  469;  Morris  v,  Hal- 
bert,   36    Tex.   19. 

Where  the  administrator  before  sale 
seeks  to  evict  a  purchaser  from  the 
heir,  he  should  show  affirmatively 
that  the  land  he  seeks  to  recover  is 
needed  for  the  purposes  of  the  ad- 
ministration to  pay  debts.  So  held  in 
case  of  a  sale  of  a  land  certificate  -by 
the  widow  of  the  decedent.  Myers  v. 
Jones,  4  Tex.  Civ.  App.  330,  332,  23 
S.  W.  562,  distinguishing  Morris  v. 
Halbert,  36  Tex.  19;  Mitchell  v,  De 
Witt,  20   Tex.  294. 

"In  Chubb  v.  Johnson,  11  Tex.  469, 
the  administratrix  sued  to  recover 
land  she  had  sold  as  sole  heir  while 
the  administration  was  pending,  and 
it  was  held  she  could  not  recover, 
because  she  neither  alleged  nor  proved 
that  the  land  would  be  needed  to  pay 
debts  of  the  estate;  and  in  answer  to 
the  suggestion  that  the  court  should 
presume  debts  from  the  fact  of  an 
administration  still  pending,  it  was 
held,  that  inasmuch  as  the  administra- 
tion had  been  pending  for  nearly  three 
years  at  the  time  the  sale  as  heir  was 
made,  the  presumption  would  be  that 
there  were  no  debts."  Myers  v,  Jones, 
4  Tex.  Civ.  App.  330,  333,  23  S.  W. 
562. 

"In  Morris  v,  Halbert,  36  Tex.  19. 
the  controversy  was  also  between  a 
purchaser  from  the  administrator  and 
a  prior  purchaser  from  the  heir,  and 
the  latter  was  held  to  have  the  better 
title,  upon  the  ground  that  the  estate 
was   solvent,   and   it   was   the   duty   of 


the  administrator  to  first  appropriate 
all  the  other  property,  and  had  this 
been  done,  there  would  have  been  no 
necessity  for  the  sale  of  the  land  in 
question.  The  opinion  in  that  case 
perhaps  goes  further  in  some  respects 
in  placing  the  burden  upon  the  pur- 
chaser from  the  administrator,  where 
there  has  been  a  sale  by  him  under 
orders  of  the  proper  court,  than  we 
would  be  disposed  to  approve."  My- 
ers V.  Jones,  4  Tex.  Civ.  App.  330, 
332,  23  S.  W.  562. 

Coniirmation  by  Administrator. — In 
order  that  an  administrator  may  con- 
firm sale  of  property  sold  by  heirs 
previous  to  grant  of  administration, 
it  must  appear  that  property  belonged 
to  decedent,  that  it  was  necessary  to 
sell  title  of  heirs  to  pay  debts  of  an- 
cestor, and  that  there  are  insufficient 
funds  in  hands  of  administrator  to 
pay  debts  of  estate.  Morris  v.  Hal- 
bert,   36    Tex.    19,    20. 

cc.  Rights  of  Cre<£tor8  of  Heirs. 

Creditor  of  heir  can  acquire  no  bet- 
ter right  in  estate  than  held  by  heir 
himself.  Oxsheer  v.  Nave,  90  Tex. 
568,   576,  40   S.   W.   7. 

The  property  of  a  son  who  died, 
leaving  neither  wife  nor  child,  may,  if 
there  are  no  debts  against  the  estate, 
be  taken  for  the  debts  of  his  father. 
Garrett  v.  McMahan,  34  Tex.  307. 

Creditor  of  heir  becoming  purchaser 
under  judicial  process,  of  latter's  nom- 
inal interest  in  estate,  can  acquire  no 
right  of  property.  Oxsheer  v.  Nave, 
90  Tex.   568,  576,  40  S.  W.   7. 

An  administrator  is  not  entitled  to 
enjoin  the  sale  under  execution  of  an 
heir's  interest  in  lands  of  the  estate 
on  the  ground  that  it  would  cast  a 
cloud  on  the  title  of  the  land  and  pre- 
vent its  selling  for  its  value  at  ad- 
ministrator's sale,  since  the  purchaser 
at  the  execution  sale  would  take  title 
subject  to  the  administration  for  pay- 
ment of  debts,  and  trespass  to  try 
title  would  afford  full  and  adequate 
legal  remedy  to  a  purchaser  from  the 
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administrator.  Hahn  v.  Willis  &  Bro., 
31  Tex,  Civ.  App.  643,  73  S.  W.  1084, 
affirmed  in  97   Tex.   635,   no  op. 

(8)  Community  Property. 

See  the  title  HUSBAND  AND 
WIFE. 

An  independent  executor,  appointed 
by  will  of  a  surviving  husband  to 
manage  the  testator's  estate,  is  not  re- 
stricted to  administration  of  the  tes- 
tator's separate  estate,  but  can  apply 
the  community  property  to  payment 
of  the  community  debts.  Hence  he 
could  sell  the  same  without  an  order 
of  the  court.  Carlton  v.  Goebler,  94 
Tex.  93,  98,   58   S.   W.   829. 

(4)  Partnership  Assets  Where  Surviv- 
ing Partner   Administrator. 

A  surviving  partner  administering 
upon  the  estate  of  the  deceased  part- 
ner is  not  the  sole  unconditional 
owner  of  partnership  assets.  Cres- 
cent los.  Co.  V.  Camp,  71  Tex.  503,  9 
S.  W.  473. 

Nor  does  such  ownership  exist 
when,  or  if  the  administrator  and 
surviving  partner  should  pay  firm  in- 
debtedness to  an  amount  equal  to  or 
greater  than  the  value  of  the  firm's 
assets.  Such  payment  would  give  the 
right  to  reimbursement  out  of  the  as- 
sets, but  would  not  confer  complete 
ownership.  Crescent  Ins.  Co.  v. 
Camp,  71  Tex.  503,  9  S.  W.  473. 

As  surviving  partner,  he  had  a  lien 
on  the  partnership  effects,  through 
which  he  could  enforce  the  payment 
of  partnership  debts,  and  the  fact  that 
he  may  have  paid  them  would  in  ef- 
fect only  make  him  a  creditor  with  a 
lien  no  higher  in  degree  than  had  he 
as  surviving  partner.  Crescent  Ins. 
Co.  V.  Camp,  71  Tex.  503,  506,  9  S.  W. 
473.    See  the  title  PARTNERSHIP. 

"When  a  surviving  partner  dies,  not 
having  wound  up  the  partnership 
basiness,  his  executor  succeeds  to  the 
administration  of  the  partnership  es- 
tate." Carlton  v.  Goebler,  94  Tex.  93, 
98,  58  S.   W.   829. 


(5)    Interests  in  Public  Lands. 

(a)  In  GeneraL 

By  the  laws  regulating  proceedings 
for  the  enforcement  of  claims  to  land, 
and  by  the  general  laws  in  regard  to 
executors  and  administrators,  an  ad- 
ministrator can  apply  by  suit  for  cer- 
tificates of  land  due  to  his  intestate. 
Howard  v.  Republic,  2  Tex.  311. 

Land  certificates  are  choses  in 
possession  and  not  mere  choses  in  ac- 
tion, and  are  therefore  a  vendable  com- 
modity in  the  hands  of  the  personal 
representative  for  the  payment  of 
debts.  Peevy  v.  Hurt,  32  Tex.  146, 
151. 

Unconditional  land  certificate,  no 
matter  in  whose  name  issued,  is  part 
of  assets  of  estate  of  head  of  family. 
Marks  v.  Hill,  46  Tex.  345,  349. 

Act  Jan.  14,  1841  (Hart.  Dig.,  art. 
1053),  prohibiting  administration  on 
estates  of  volunteers  from  foreign 
countries,  who  have  fallen  in  battles 
of  the  republic,  and  also  sales  of  lands 
of  such  decedents  without  the  consent 
of  the  heirs,  applies  to  the  sale  of 
headright  land  certificates  as  well  as 
to  lands.    Duncan  v.  Veal,  49  Tex.  603. 

(b)  Headright   Certificates. 

The  issuance  of  headright  certifi- 
cates to  the  administrators  of  persons 
who  died  before  the  declaration  of  in- 
dependence has  always  been  recog- 
nized as  valid  by  the  government,  and 
it  is  too  late  now  to  question  their 
validity.  Fishback  v.  Young,  19  Tex. 
515. 

Power  to  Float — Administrator 
takes  located  land  certificate  of  estate 
as  realty,  and,  regardless  of  power  de- 
ceased might  have  had,  he  has  no 
power  without  authority  of  the  pro- 
bate court  to  abandon  location  already 
made  for  purpose  of  relocating  the 
certificate.  Jones  v.  Lee,  86  Tex.  25, 
50,  22  S.  W.  386,  1092,  affirming  20 
S.  W.  863,  distinguishing  Poor  v. 
Boyce,    12   Tex.   440. 

An  administrator  has  same  author- 
ity to  raise  a  location  for  the  purpose 
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of  making  one  elsewhere  that  he  had 
to  apply  for  and  obtain  the  certificate 
as  to  make  location,  but  if  in  so  doing 
he  defraud  heirs,  act  of  removing  lo- 
cation may  be  annulled.  Poor  v. 
Boyce,  12  Tex.  440,  447. 
(B)    Contracts  of  Decedent. 

(a)  General  Rule. 

"It  is  a  general  rule  that  the  death 
of  a  party  to  a  contract  does  not  ex- 
tinguish the  contract  if  it  is  capable 
of  being  fulfilled  by  his  representa- 
tives, and  is  not  of  a  personal  nature. 
And  this  is  the  rule  whether  the  ad- 
ministrator or  executor  is  named  in 
the  contract  or  not."  Wilcox  v.  Al- 
exander   (Civ.    App.),    32    S.    W.    561. 

(b)  Executory    Personal    Contracts. 
Administrator    has    no    authority    to 

fulfill  executory  personal  contract  of 
his  intestate  unless  with  express  con- 
sent of  other  party  to  contract.  Mc- 
Lamore   v.    Heffner,   33    Tex.    514,    516. 

(c)  Contracts  Respecting  Personalty. 
While  plaintiff's  intestate  was  un- 
conscious, defendants  went  to  his  store 
and  persuaded  a  clerk  who  worked  in 
the  store,  but  who  had  no  authority  to 
sell  at  wholesale,  to  deliver  to  them 
certain  goods  in  settlement  of  a  debt. 
PlaintiflF's  intestate  never  recovered 
consciousness,  and  never  ratified  the 
sale  made  by  his  clerk.  Held,  that  de- 
fendants had  no  title  to  the  goods,  or 
right  to  possession,  and  hence  were 
wrongdoers,  as  against  whom  the  pos- 
session to  which  plaintiff  was  entitled 
as  administrator  was  sufficient  to  give 
him  the  right  to  sue  for  the  goods  or 
their  value.  Bridges  v.  Williams,  66 
S.  W.  120,  28  Tex.  Civ.  App.  38,  re- 
hearing denied  66  S.  W.  484,  28  Tex. 
Civ.   App.    38. 

Failure  of  Consideration.  —  Being 
sued  on  notes  by  an  administrator,  de- 
fendants answered  that  the  notes  were 
given  to  plaintiff's  intestate  in  his  life- 
time in  consideration  for  a  certain 
house  and  lot;  that  the  intestate  had 
no  title,  and  never  acquired  any,  nor 
ever  made  defendants  a  deed;    that  in 


consequence  thereof,  the  intestate  and 
defendants  agreed  to  cancel  the  con- 
tract; and  that  his  administrator,  the 
plaintiff,  was  not  able  to  make  title  to 
the  property.  Held,  that  the  answer 
set  up  a  good  defense,  and  it  was  er- 
ror to  sustain  exceptions  to  it  for  in- 
sufficiency. Garrison  v.  King,  35  Tex. 
183. 
(d)    Contracts  Respecting  Realty  and 

Interest  Therein, 
aa.    Contract  for  Location  of  Land. 

Administrator  may  enforce  contract 
for  location  of  land  certificates  en- 
tered into  by  intestate  in  so  far  as 
contract  had  been  executed  in  lifetime 
of  intestate.  McLamore  v.  Heffner,. 
33  Tex.  514,  517. 
bb.    Contract  of  Purchase  of  Land. 

Where  only  part  of  the  purchase 
money  was  paid,  and  a  note  was  given 
for  deferred  payments,  and  a  vendor's 
lien  was  retained  in  the  deed  and 
mortgage,  and  the  vendee  diefi,  the 
estate  took  merely  his  interest,  and 
held  the  same  subject  to  the  terms 
and  conditions  of  the  contract.  Cur- 
ran  V.  Texas  Land  &  Mortgage  Co., 
60    S.    W.   466,    24    Tex.    Civ.    App.   499. 

The  vendor's  right  to  rescind  the 
sale  and  recover  back  the  land  upon 
default  in  payment  is  not  affected  by 
the  death  of  the  vendee.  Curran  r. 
Texas,  etc.,  Mortg.  Co.,  24  Tex.  Civ. 
App.  499,  60  S.  W.  466,  affirmed  in  94 
Tex.  709,  no  op. 

The  death  of  vendee  did  not  have 
the  effect  to  take  from  the  vendor 
the  superior  title  and  vest  it  in  the 
estate.  Browning  v.  Estes,  3  Tex.  462, 
463:.Estes  v.  Browning,  11  Tex.  237; 
Jackson  v.  Ivory  (Civ.  App.),  30  S.  W. 
716:  Herman  v.  Geisecke  (Civ.  App.), 
33  S.  W.  1006,  1009;  New  England 
Loan,  etc.,  Co.  v.  Willis,  19  Tex.  Civ. 
App.  128,  47  S.  W.  389,  affirmed  in  93 
Tex.  736,  no  op.;  Curran  v.  Texas,  etc,, 
Mortg.  Co.,  24  Tex.  Civ.  App.  499, 
501,  60  S.  W.  466,  affirmed  in  94  Tex. 
709,   no  op. 

A    successful    bidder  at    a    partition 
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sale  procured  the  purchase  money 
from  a  third  person,  who  received  the 
deed  under  an  agreement  to  convey 
to  the  bidder  on  his  making  repay- 
ment. The  bidder  executed  a  note  for 
the  amount,  and  the  third  person  ex- 
ecuted an  agreement  binding  him  to 
convey  on  payment  of  the  note.  The 
time  of  the  payment  of  the  note  was 
extended,  and  the  bidder  died  before 
the  expiration  of  the  extension.  Time 
was  not  of  the  essence  of  the  con- 
tract. Held,  that  the  bidders*  admin- 
istratrix had  a  reasonable  time  within 
which  to  pay  the  note  and  receive  the 
deed.  Montgomery  v.  Montgomery 
(Civ.  App.),  99  S.  W.  1145,  affirmed  in 
101  Tex.  118. 

Convejrance. — A  deed  to  A,  admin- 
istrator of  B,  which  recites  that  the 
grantor  had  previously  sold  the  land 
to  B,  and  conveys  the  land  to  A  as 
part  of  B's  succession,  shows  plainly 
on  its  face  that  it  was  made  to  A  in 
trust  for  the  heirs  of  B.  Blythe  v. 
Easterling,  20  Tex.  565,  568;  Soye  v. 
McCallister,  18  Tex.  80;  Soye  v. 
Maverick,    18    Tex.    100. 

\  deed  to  an  administrator  in  pur- 
suance of  a  contract  with  the  intestate 
relates  back  to  the  time  of  the  death, 
so  far  as  regards  the  capacity  of  the 
heirs.  BJythe  v.  Easterling,  20  Tex. 
565. 

And  an  heir  who  had  not  capacity 
to  take  at  that  time,  can  not  claim 
under  said  deed,  although  by  a  change 
of  the  law  such  incapacity  was  re- 
moved before  the  date  of  the  deed. 
Blythe  v.  Easterling,  20  Tex.  565. 

cc    Sales  by  Decedent. 

Plaintiffs'  intestate  agreed  to  sell  an 
interest  in  realty.  In  1838,  after  in- 
testate's death  and  pending  administra- 
tion on  his  estate,  application,  in  which 
the  administrator  joined,  was  presented 
to  the  probate  court  for  the  partition 
of  such  realty.  Partition  was  decreed, 
and  the  administrator  conveyed  the  in- 
terest to  the  party  entitle  to  it  under 
the    contract    of    sale.      Held,   that    the 


decree  of  partition  and  deed  pursuant 
thereto  were  ineffectual  to  divest  in- 
testate's estate  of  the  legal  title,  as 
the  probate  court  was  without  juris- 
diction to  decree  specific  performance 
of  contracts  for  sale  oi  realty.  Mc- 
Carty  v.  Merry  (Civ.  App.),  59  S.  W. 
304. 

Conveyance. — Deed  executed  by  ad- 
ministrator in  conformity  with  title 
bond  given  by  intestate  is  valid.  Holt 
V.  Payne,  3  Tex.  478.  See  Holt  v. 
Clemmons,  3  Tex.  423. 

Under  the  express  provisions  of 
Sayles'  Ann.  Civ.  St.  1897,  arts.  2152, 
2153,  an  administrator's  deed,  executed 
under  order  of  the  county  court,  con- 
veying land  of  a  decedent  to  a  trustee, 
as  provided  by  a  bond  for  title  exe- 
cuted by  intestate  in  his  lifetime,  was 
prima  facie  evidence  of  title  in  the 
trustee.  Dutton  &  Rutherford  v. 
Wright  &  Vaughn,  85  S.  W.  1025,  38 
Tex.  Civ.  App.  372. 

Where  an  administrator's  deed  was 
executed  under  order  of  court,  in  ful- 
fillment of  decedent's  bond  for  title,  a 
subsequent  objection,  in  trespass  to 
try  title,  that  the  deed  was  invalid  for 
failure  to  conform  to  the  description 
of  the  land  contained  in  the  bond,  was 
a  collateral  attack  on  the  judgment, 
and  unsustainable.  Dutton  &  Ruther- 
ford V.  Wright  &  Vaughn,  85  S.  W. 
1025,    38    Tex.    Civ.    App.    372. 

Where  the  court  records  showing 
the  evidence  on  which  the  county 
court  acted  in  directing  the  execution 
of  a  deed  by  an  administrator,  in  ful- 
fillment of  his  intestate's  bond  for  title, 
had  been  destroyed  by  fire,  a  bond  for 
title  offered  in  evidence,  purporting  to 
have  been  executed  by  the  intestate, 
but  differing  essentially  from  the  re- 
citals of  the  judgment  directing  the 
execution  of  the  deed,  as  stated  therein, 
was  insufficient  to  show  that  it  was 
the  bond  on  which  the  court  acted,  or 
rebut  the  presumption  that  the  court 
had  sufficient  evidence  before  it  on 
which  to  render  the  judgment  on  which 
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the  deed  was  executed.  Dutton  & 
Rutherford  v.  Wright  &  Vaughn,  85 
S.   W.   1025,  38  Tex.   Civ.  App.  372. 

The  legal  representatives  of  M.,  de- 
ceased, executed  a  deed  as  such  repre- 
sentatives to  make  title  to  the  grantee 
M.  and  wife,  reciting  a  decree  of  the 
probate  court  empowering  such  repre- 
sentatives to  make  title  to  the  grantee 
according  to  a  contract  of  deceased, 
and  the  receipt  by  theAi  of  the  agreed 
consideration.  Held,  that  though  the 
decree  was  void,  so  that  the  deed  was 
not  binding  on  the  heirs  of  M.,  the 
grantee  had  the  superior  title,  if  M. 
had  contracted  to  convey  the  land  to 
him,  and  he  had  paid  the  purchase 
money  to  M.'s  legal  representatives, 
of  which  facts  the  recitals  in  the  deed 
as  well  as  the  fact  that  for  60  years 
thereafter  no  one  claiming  under  M. 
asserted  claim  to  the  land,  but  the 
grantee  continuously  asserted  claim 
thereto  and  paid  taxes  thereon,  are  evi- 
dence. Cope  V,  Blount,  91  S.  W.  615, 
38   Tex.    Civ.   App.   516. 

A  grantee  executed  an  instrument 
binding  him  to  reconvey.  His  inde- 
pendent executrix,  joined  by  her  hus- 
band, executed  a  deed  of  reconvey- 
ance, which  the  parties  believed  was 
valid,  and  a  satisfaction  of  the  obliga- 
tion to  reconvey.  For  many  years  the 
validity  of  the  reconveyance  was  not 
contested.  Held,  that  the  failure  of 
the  original  grantor  to  bring  suit  to 
compel  specific  performance  was  ex- 
cused, and  the  agreement  to  reconvey 
was  not  a  stale  demand.  McAllen  v. 
Raphael  (Civ.  App.),  96  S.  W.  760, 
affirmed  in  101  Tex.  637,  no  op. 
dd.    Lease. 

An  ordinary  contract  of  lease  will 
not,  under  the  rule,  be  such  a  per- 
sonal contract  as  would  be  annulled 
by  the  death  of  the  lessee.  Wilcox 
V.  Alexander  (Civ.  App.),  32  S.  W.  561. 

On  the  death  of  a  lessee  his  admin- 
istrator is  bound  to  perform  the  con- 
ditions of  the  lease.  Wilcox  v.  Al- 
exander  (Civ.  App.),  32  S.  W.   561. 


(f)  Rescission  and  Cancellation. 
Where     a     vendor     has     rightfully 

abandoned  a  contract  for  the  convey- 
ance of  land,  having  the  right  to  re- 
scind, such  contract  is  at  an  end,  and 
can  not  be  revived  by  the  action  of 
his  administrator  in  treating  it  as  still 
in  force.  Todd  v,  Caldwell,  10  Tex. 
236. 

Administrator  can  not  rescind  con- 
tract of  sale  of  land  made  by  his  in- 
testate without  restoring  purchase 
money  received  by  decedent.  Harris 
V,  Catlin,  37  Tex.  581,  583,  following 
Thomas  v.  Beaton,  25  Tex.  Supp.  318. 

Contract  by  Which  a  Debt  of  Dece- 
dent Assumed  by  Grantee. — See  post, 
"Rescission  and  Cancellation,*'  V,  K,  1, 

b,  (6),  (f). 

(g)  Specific    Performance. 

See  the  title  SPECIFIC  PER- 
FORMANCE. 

c.  Under  Will 

Where  by  the  terms  of  a  will  the 
testator's  estate  was  devised  to  his  ex- 
ecutors in  trust,  with  full  power  to 
sell  and  dispose  of  it  for  certain  pur- 
poses, the  balance  of  it  to  remain  in 
their  possession  for  five  years,  with 
power  to  rent  and  make  repairs,  when 
it  was  to  be  divided  among  certain  devi- 
sees, the  executors  took  the  full  legal 
title,  although  it  was  in  trust!  Matth- 
ews V.  Darnell,  27  Tex.  Civ.  App.  181, 
65  S.  W.  890,  affirmed  (see  95  Tex.  682, 
no  op.). 

Limitations  by  reason  of  adverse 
possession  of  the  land  by  defendants 
for  the  five  years  during  which  the 
title  and  consequent  right  of  action 
was  in  the  executors,  could  be  pleaded 
as  a  defense  in  an  action  by  a  devisee 
for  recovery  to  the  land,  and  the  cov- 
erture of  the  devisee  did  not  entitle  her 
to  avoid  such  defense.  Matthews  v. 
Darnell,  27  Tex.  Civ.  App.  181,  65  S. 
W.  890,  affirmed  (see  95  Tex.  682. 
no  op.). 

"The  executors  took  the  whole  es- 
tate in  trust  for  others,  and  not  any 
part  of  it  for  themselves,  and  the  ad- 
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verse  possession  of  the  land  in  con- 
troversy gave  them  the  right  of  action 
as  trustees.  Lyons-Thomas  Hardware 
Co.  V.  Perry  Stove  Mfg.  Co.,  88  Tex. 
468,  27  S.  W.  100,  affirming  27  S.  W. 
100."  Matthews  v.  Darnell,  27  Tex. 
Civ.  App.  181,  182,  65  S.  W.  890,  af- 
firmed (see  95  Tex.  682,  no  op.). 
2.  Possession  and  Use. 
a.  In  General. 

Upon  the  issuance  of  letters  testa- 
mentary or  of  administration  upon  an 
estate  the  executor  or  administrator 
has  the  right  to  the  possession  of  the 
estate,  etc.,  or  against  the  heirs  or  lega- 
tees. Rev.  Stat.,  art.  1817;  Roberts  v. 
Stuart,  80  Tex.  379,  387,  15  S.  W.  1108; 
Laas  V.  Seidel,  28  Tex.  Civ.  App.  140, 
142,  66  S.  W.  871,  68  S.  W.  724. 

Administrator  is  entitled  to  posses- 
sion of  estate  for  payment  of  debts  un- 
der such  regulations  as  law  prescribes. 
Chubb  V.  Johnson,  11  Tex.  469,  475. 
See  Portis  v.  Cole,  11  Tex.  157. 

Administrator  has  right  to  posses- 
sion of  estate  as  it  existed  at  death  of 
intestate.  Ansley  v.  Baker,  14  Tex. 
607,  613. 

Whole  estate  goes  into  the  hands  of 
the  executor  or  administrator  in  trust. 
.Anderson  z\  Stewart,  15  Tex.  285,  288. 
Though  the  sole  devise  in  a  will  has 
lapsed  by  the  death  of  the  devisee  be- 
fore testator's  death,  an  independent 
executor,  appointed  by  the  will,  is  en- 
titled to  the  custody  of  the  estate  for 
the  purpose  of  paying  the  debts. 
Moore  r.  Bryant,  10  Tex.  Civ.  App. 
131.  31  S.  W.  223. 

By  act  of  1840,  the  common-law  rule 
is  changed,  and  executor  is  given  care 
and  control  of  entire  estate,  real  as 
well  as  personal.  Howard  v.  Republic, 
2  Tex.  311,  313. 
b.   Rents  and  Profits. 

Where  the  estate  is  solvent,  and 
the  family,  one  of  whom  was  admin- 
istrator, cultivates  the  homestead  for 
the  benefit  of  the  estate,  the  widow  not 
dissenting,  she  can  not  afterwards  pre- 
sent any  claim  for  the  use  and  occu- 
7  Tex— 31 


pation  of  the  property  unless  she 
shows  that  the  adult  members  of  the 
family  have  misapplied  the  proceeds  or 
converted  them  to  their  own  use. 
James  v.  Thompson,  14  Tex.  463. 

If  subtenant  of  a  life  tenant  rents 
only  so  many  acres  to  make  a  crop  on, 
with  no  right  to  retain  the  land  there- 
after, life  tenant's  administrator  has 
right  to  all  rent  reserved  by  the  con- 
tract, but  if  use  of  dwellings  and  other 
valuable  rights  are  embraced  in  rent 
contract,  which  would  pass  to  rever- 
sion on  life  tenant's  death,  adminis- 
trator is  entitled  to  full  amount  of  rent 
contract,  less  fair  proportionate  value 
of  premises  unoccupied  by  the  crops, 
estimated  from  death  of  life  tenant  to 
end  of  contract  rental  term.  Reed  v, 
McGouirk  (Civ.  App.),  35  S.  W.  527, 
528. 

Surviving  wife  is  liable  to  deceased 
husband's  minor  heirs  for  reasonable 
rent  of  improved  property  occupied  by 
her  as  a  homestead  under  improper  or- 
der of  probate  court.  Linch  v.  Broad, 
70  Tex.  92,  97,  6  S.  W.  751. 

Liability. — Administrator  is  not  re- 
sponsible for  rents  of  property  taken 
from  his  possession  under  order  of 
court.  Johnson  v.  Wilcox,  53  Tex.  413, 
421. 

Under  Rev.  St.  art.  2053,  an  adminis- 
trator who  rented  property  without 
authority  of  the  probate  court  became 
responsible  to  the  estate  for  the  rea- 
sonable value  of  the  rent.  Oglesby  v, 
Forman,  77  Tex.  647,  14  S.  W.  244.  . 
Whether  a  person  is  individually,  or  as 
administratrix  of  her  deceased  husband, 
liable  for  the  use  and  occupation  of 
the  premises  of  the  decedent,  is  a  ques- 
tion of  fact  to  be  determined  by  the 
jury;  and  it  is  error  to  instruct  the 
jury  that  they  might  find  a  verdict 
against  the  defendant  individually,  un- 
less they  believed  she  occupied  and 
carried  on  the  plantation  for  the  bene- 
fit of  the  estate,  and  had  accounted  for 
the  profits  arising  from  its  cultiva- 
tion.    Patrick  v.   Roach,  27  Tex.   579. 
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Recovery. — That  the  defendant  paid 
the  rent  demanded  to  a  guardian  ap- 
pointed in  another  county,  where  the 
intestate  died,  there  being  no  debtors 
nor  creditors  of  the  estate,  and  the 
heirs  being  minors,  is  a  defense  which 
should  be  allowed  to  be  made  to  a  suit 
by  an  administrator  not  appointed  un- 
til six  years  after  the  death  of  the  in- 
testate. Homuth  V.  Zapp,  20  Tex. 
807. 

During  the  administration  of  a  de- 
cedent's estate  and  while  there  is  a 
necessity  for  further  administration, 
the  administrator  is  alone  entitled  to 
sue  for  and  recover  rents  accruing  from 
the  use  of  the  decedent's  real  estate 
which  are  to  be  administered  as  assets 
under  the  supervision  of  the  county 
court.  Smart  v.  Panther,  42  Tex.  Civ. 
App.  262,  95  S.  W.  679. 
8.    Abandonment  of    Lands  of  Estate. 

a.  Putting  Another  in  Possession. 
Administrator    has    no    right    to    put 

another  in  possession  of  lands  of  his 
intestate.  Barrett  v.  Barrett,  31  Tex. 
344,   346. 

b.  Establishment  of  Boundary. 

A  provision  in  a  will,  authorizing 
the  executor  to  do  all  business  that 
may  belong  in  any  manner  to  the  tes- 
tator's estate  as  executor,  does  not  au- 
thorize him  to  establish  a  boundary 
line  to  the  testator's  land  different 
from  the  true  one.  Lagow  v.  Glover, 
77  Tex.  448,  14  S.  W.  141. 
i.  Power  to  Claim  and  Hold  Adversely 
^       to  Estate. 

Ordinarily  an  administrator  or  ex- 
ecutor can  not  claim  to  hold  the  prop- 
erty of  the  estate  adversely.  Brad- 
shaw  V.  Mayfield,  18  Tex.  21. 

The  action  of  an  executor  in  plac- 
ing upon  the  inventory  certain  land 
owned  by  the  testator  warrants  a  find- 
ing that  his  subsequent  possession  of 
the  land  was  not  adverse  to  the  es- 
tate, although  he  was  one  of  the  gran- 
tees in  a  deed  of  it  by  the  testator. 
McCelvey  v.  McCelvey,  15  Tex.  Civ. 
App.   105,   38   S.   W.   473. 


Where  the  executor  received  the 
possession  of  land  of  his  testator  from 
the  temporary  administrator,  and  after 
that  there  was  no  change  in  the  at- 
titude towards  the  estate  of  the  ex- 
ecutor and  the  other  minor  defend- 
ants, who  lived  on  the  land  with  him, 
such  facts  warranted  a  finding  that 
their  possession  was  not  adverse.  Mc- 
Celvey V.  McCelvey,  15  Tex.  Civ.  App. 
105,   38   S.   W.  473. 

Where  the  wife  claims  property  be- 
fore her  husband's  death,  which  prop- 
erty is  in  the  husband's  possession  as 
usual  in  the  case  of  huband  and  wife, 
and  the  husband  dies  and  the  wife  ad- 
ministers on  his  estate,  the  facts  of 
administration  by  her,  does  not  de- 
prive her  altogether  of  the  right  to 
claim  that  she  possessed  said  prop- 
erty adversely  to  the  estate  while  ad- 
ministratrix; but  it  must  be  notorious 
that  she  makes  such  individual,  ad- 
verse claim,  and  be  brought  home  to 
the  knowledge  of  those  interested,  or 
the  circumstances  must  be  such  that 
it  might  have  been  known,  had  any 
degree  of  the  diligence  which  persons 
are  required  to  exercise  in  their  own 
affairs,  been  used;  but  as  against 
minor  heirs  (especially  where  they 
have  no  guardian),  the  possession 
could  not  be  deemed  as  adverse. 
Bradshaw  v.   Mayfield,   18  Tex.  21. 

"Under  the  facts  and  presumptions 
it  could  not  be  well  presumed  that 
she  was  holding  as  head  of  the  fam- 
ily, or  in  any  other  trust  but  that  of 
administrator.  Upon  the  facts,  she 
either  held  for  herself  or  for  the  es- 
tate, and  it  was  for  the  jury  to  find 
the  capacity  in  which  she  did  hold." 
Bradshaw  v.   Mayfield,   18   Tex.  21.  27. 

L.      DISCOVERY    AND     COLLEC- 
TION. 
1.    Duty  and  Authority, 
a.    In   General. 

Administrator  may  enforce  claims 
of  estate  to  property  and  obtain  pos- 
session of  it.  Herrington  r.  Williams, 
31  Tex.  448,  463. 
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Estate  of  Wife  by  Administrator  of 
Husband. — Where  the  husband  and 
wife  are  both  deceased,  and  admin- 
istration is  first  taken  out  on  the  es- 
tate of  the  wife,  and  the  community 
property  reduced  into  possession  by 
the  administrator,  it  would  admit  of 
much  doubt  whether  the  administrator 
of  the  husband,  on  a  subsequent  grant, 
could  claim  control  over  said  prop- 
erty. Grande  v.  Herrera,  15  Tex. 
533. 

Debts  Due  from  Executor  or  Ad- 
ministrator.— See  post,  **Set-Oflf  and 
Counterclaim,"  V,   S,   11. 

b.  Duty  to  Collect  by  Suit. 

An  executor  or  administrator  has 
the  right  to  bring  actions  for  the  re- 
covery of  the  real  estate  of  decedent. 
Graham  v.  Vining,  2  Tex.  433,  follow- 
ing Thompson  v.  Duncan,  1  Tex.  485; 
Boggess  V.  Brownson,  59  Tex.  417; 
Guilford  i\  Love,  49  Tex.  715;  Gunter 
r.  Fox,  51  Tex.  383;  Howard  v.  Re- 
public, 2  Tex.  311;  Shannon  v.  Taylor, 
16  Tex.  413;  Oven  v.  Shaw,  20  Tex. 
81:  Millican  v.  Millican,  24  Tex.  426, 
441. 

Administrator  is  bound  to  bring  suit 
for  lands,  belonging  to  estate,  in  ad- 
verse possession  of  others.  Barrett  v. 
Barrett,   31    Tex.   344.   345. 

The  courts  have  placed  the  right  of 
the  administrator  to  sue  upon  the 
ground  that  his  undertaking  is  to  ad- 
minister all  the  estate.  Boggess  v. 
Brownson,  59  Tex.  417,  420;  Gral^am 
V.  Vining,   2   Tex.   433. 

The  legal  obligation  of  an  admin- 
istrator to  return  an  inventory  of  the 
whole  estate,  and  administer  the  same 
faithfully,  without  any  distinction  be- 
tween real  and  personal  property,  in- 
vests him,  as  a  necessary  consequence, 
with  the  power  to  sue  for  the  recov- 
ery of  lands.  Howard  v.  Republic,  2 
Tex.  311,  314;  Thompson  v.  Duncan, 
1   Tex.  485. 

If  any  land  be  due  a  deceased  intes- 
tate under  the  laws  of  the  country, 
the  administrator  is  authorized  to  sue 


the  government  for  the  same,  as  well 
from  the  special  laws  permitting  such 
suits  to  be  brought  as  from  the  pow- 
ers conferred  by  general  laws  on  ex- 
ecutors and  administrators.  Howard 
V,  Republic,  2  Tex.  311. 

Defendants  had  no  title  to  goods 
nor  right  of  possession,  and  hence 
were  wrongdoers,  as  against  whom  the 
possession  to  which  plaintiff  was  en- 
titled as  administrator  was  sufficient 
to  give  him  the  right  to  sue  for  the 
goods  or  their  value.  Bridges  v.  Wil- 
liams, 28  Tex.  Civ.  App.  38,  66  S.  W.  120. 

Husband  as  Administrator  of  Wife. 
— A  husband  and  wife  executed  a  bond 
to  convey  title,  but  the  wife's  acknowl- 
edgment was  fatally  defective.  The 
obligee  of  the  bond  subsequently  as- 
signed it  to  one  through  whom  de- 
fendant claimed,  and  the  husband  be- 
came surety  for  his  performance  of 
the  contract  arising  therefrom.  Held, 
that  any  cause  of  action  which  might 
arise  from  this  contract  of  suretyship 
could  not  affect  the  husband's  right  to 
recover  the  land,  as  temporary  admin- 
istrator of  his  wife,  nor  could  such 
claim  be  set  up  against  the  husband 
in  such  action.  Callahan  v.  Houston, 
78   Tex.   494,    14   S.    W.    1027. 

In  an  action  of  trespass  to  try  title 
prosecuted  after  his  wife's  death  for 
her  separate  property  as  her  admin- 
istrator, the  defendant  Could  not  de- 
feat the  action  or  obtain  any  relief 
upon  a  personal  obligation  of  the  hus- 
band touching  the  land  and  made  to 
a  remote  vendor  of  the  defendant. 
Callahan  v.  Houston,  78  Tex.  494,  14 
S.  W.  1027. 

2.    Liability  for  Failure  to  Collect, 
a.    General  Rule. 

"The  general  rule  is  well  established 
that  an  executor  or  administrator  shall 
not  be  charged  with  any  mother  goods 
as  assests  than  those  which  come  to 
his  hands."  Townsend  v.  Munger,  9 
Tex.    300,    312. 

Property  Fraudulently  Conveyed. — 
If    the    administrator    of    a    fraudulent 
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vendor  neglects  to  use  the  appropriate 
means  of  subjecting  property  fraudu- 
lently conveyed  by  his  intestate  to  the 
payment  of  his  debts,  it  lays  the  foun- 
dation for  a  suit  against  him  on  the 
part  of  his  creditors.  Danzey  v.  Smith, 
4  Tex.  411.  This  is  obiter.  The  case 
of  Danzey  v.  Smith,  4  Tex.  411,  is  de- 
nied in  Cobb  v,  Norwood,  11  Tex.  556, 
559,  and  in  Avery  v,  Avery,  12  Tex.  54, 
57.  See  post,  ''Property  Fraudulently 
or  Voluntarily  Conveyed  by  Decedent," 
VII,  C.  22,  a,  (4). 

b.  Degree  of  Care  Required. 

See  ante,  "Degree  of  Care  Required 
—Due   Diligence,"  V,   H. 

c.  Allowing    Cause  of    Action  to  Be 

Barred. 

.  "If  an  administrator  has  either  been 
so  faithless  or  negligent  that  he 
suffered  a  good  cause  of  action  to  be 
barred,  by  which  the  estate  he  is  rep- 
resenting is  injured,  *  *  *  he  must 
account  to  those  interested  in  the  es- 
tate as  best  he  may."  Thomas  r. 
Brooks,  6  Tex.  369,  370;  Swenson  v. 
Walker,  3  Tex.  93. 
8.    Receiving   Pa3rment. 

a.  Authority  to  Receive. 

War  Certificate.— Where  the  state 
treasurer  paid  the  amount  of  a  war 
certificate  to  the  administrator  of  the 
person  entitled  thereto,  the  heirs 
were  not  entitled  to  maintain  suit  for 
the  recovery  of  the  certificate  or  pay- 
ment thereof,  since  payment  to  the  ad- 
ministrator was  a  satisfaction  of  the 
claim.     Roan  v.  Raymond,  15  Tex.  78. 

b.  Authority  as  to  Medium  or  Mode. 
<1)    General  Rule. 

Administrator  has  no  authority  to 
accept  anything  but  lawful  money  in 
payment  of  debt  due  his  intestate. 
Casey  v.  Turner,  32  Tex.  64,  65; 
Kleberg  z'.*  Bonds,  31  Tex.  611,  612; 
Scott  V.  Atchison,  38  Tex.  384,  394; 
Scott  V.  Atchison,  36  Tex.  76. 

An  administrator  has  no  authority 
to  take  a  note  due  to  him  in  his  fidu- 
ciary capacity,  for  a  consideration  mov- 


ing from  the  estate  under  his  charge, 
that  is  payable  in  anything  but  lawful 
money.  Casey  v.  Turner,  32  Tex.  64. 
(2)  Receiving  Payment  in  Something 
Other  than  Money. 

Administrators  can  not  change  char- 
acter of  trust  funds  held  by  them  with- 
out  order  of  court  of  equity.  Scott  v. 
Atchison,  38  Tex.  384,  390;  Scott  v. 
Atchison,  36  Tex.  76. 

Powers  to  Make  a  Novatioa— The 
rule  that  an  administrator  or  trustee 
can  not  make  a  novation  of  an  old 
debt  by  accepting  in  lieu  thereof  an- 
other obligation,  without  authority  of 
a  court  having  jurisdiction  over  trusts, 
etc.,  is  subject  to  the  rules  gc^verning 
negotiable  paper.  Atcheson  v,  Scott, 
51   Tex.   213. 

An  administrator  holding  note  pay- 
able to  himself  can  accept,  without  au- 
thority of  equity  court,  the  obligation 
of  another  in  lieu  thereof,  where  such 
other  is  ignorant  of  the  fiduciary  na- 
ture of  debt.  Atcheson  v,  Scott,  51 
Tex.    213,   221. 

An  administrator  having  no  power 
to  give  a  valid  consent  to  accept  a 
confederate  money  contract  as  a  no- 
vation of  a  liability  due  to  the  estate, 
the  original  liability  is  not  extinguished 
by  such  novation.  Scott  v.  Atchison, 
36  Tex.  76,  83,  following  Kleberg  z\ 
Bonds,  31  Tex.  611,  612.  See  Ranson 
V,  Alexander,  31  Tex.  443.  See  the 
title    NOVATION. 

^Vccepting  Substitute  for  Note.— Un- 
authorized act  of  administrator  in  sur- 
rendering note,  and  accepting  a 
substitute  therefore  is  conversion  of 
estate's  assets.  Chapman  v,  Brite,  4 
Tex.   Civ.  App.   506,  512,  23   S.   W.  514. 

An  administrator  who,  without  au- 
thority from  the  county  court,  sur- 
renders a  note  belonging  to  the  estate, 
and  substitutes  another  in  its  stead, 
executed  by  only  one  of  the  parties 
to  the  original  note,  is  guilty  of  a  con- 
version of  the  assets  of  the  estate;  and 
his  liability  and  that  of  his  sureties 
for  such  misappropriation   can  not    be 
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discharged  by  showing  that  the  new 
note  is  in  existence,  and  has  not  been 
paid.  Chapman  v.  Brite,  4  Tex.  Civ. 
App.  506,  23   S.   W.   514. 

An  agreement  by  an  attorney  of  an 
executrix  to  surrender  a  note  due  the 
estate  in  consideration  of  the  trans- 
feree's note,  then  given,  to  pay  the 
amount  mentioned  in  the  surrendered 
note  on  a  certain  contingency,  does 
not  discharge  the  first  note,  as  an 
executor  can  not  change  the  character 
of  the  trust  fund  held  by  him  without 
the  order  of  the  court  having  "chancery 
jurisdiction.  Scott  v.  Atchison,  38  Tex. 
384. 

Bonds,  Notes  and  Accounts  of  Third 
Persons. — An  administrator  can  not 
receive  notes  and  accounts  on  third 
parties  in  payment  of  a  debt  due  the 
estate  without  a  proper  order  for  that 
purpose  from  the  county  court.  Tram- 
mell  V.  Swan,  25  Tex.  473. 

.^nd  the  doctrine  of  estoppel  in  pais 
will  not  avail  the  party  giving  such 
notes  or  accounts  as  payment,  as  a 
defense  against  the  debt  due  the  es- 
tate, beyond  the  amount  of  money 
which  may  have  been  realized  from 
them.  Trammell  v.  Swan,  25  Tex.  473. 
474. 

Under  Pasch.  Dig.  art.  1337,  an  ad- 
ministrator has  no  power  to  accept  a 
bond  of  third  parties  in  satisfaction  of 
a  debt  due  the  estate,  unless  he  has 
authority  from  the  probate  court  so 
to  do.  Edmonson  v.  Garnett,  33  Tex. 
250,  following  Hamilton  v.  Pleasants, 
31  Tex.  638;  Trammell  v.  Swan,  25 
Tex.  473. 

(S)     Payment   in   Confederate   Money. 

Payment  to  executor,  or  administra- 
tor in  confederate  money  does  not  dis- 
charge the  debt.  Scott  v,  Atchison,  38 
Tex.  384,  392;  Scott  v.  Atchison,  36 
Tex.  76;  Kleberg  v.  Bonds,  31  Tex. 
611,   612. 

Where  an  administrator  has  received 
a  debjt  due  the  estate  in  confederate 
money,  and  surrendered  the  evidence 
of  debt,  such  transaction  is  not  viewed 


by  the  court  as  an  executed  contract, 
but  the  debt  still  remains  due,  and  may 
be  collected  by  process  of  law.  Kle- 
berg V.  Bonds,  31  lex.  611;  Scott  v. 
Atchison,  38  Tex.  384,  394;  Scott  v. 
Atchison,  36  Tex.  76.  See,  also,  Ran- 
som V.  Alexander,  31  Tex.   143. 

A  vendee  of  land,  as  part  of  the  con- 
sideration, agreed  to  pay  a  note  of  the 
vendor  which  was  expressly  secured 
by  a  lien  on  the  land.  The  attorney 
of  the  administrator  of  the  payee's  es- 
tate agreed  with  the  vendee  to  sur- 
render the  note,  taking  the  latter  s  note 
secured  by  a  trust  deed,  and  payable 
after  peace  was  ratified  between  the 
United  States  and  the  confederate 
states  in  legal-tender  currency  of  the 
latter.  His  note  was  afterwards  paid 
to  the  administrator  in  confederate 
money.  Held,  that  the  vendor's  debt 
was  not  extinguished.  Scott  v.  Atchi- 
son, 38  Tex.  384. 

Where  wife  is  -sole  heir  and  execu- 
trix of  husband's  estate  she  is  bound 
by  her  receipt  for  payment  in  confed- 
erate money  of  debt  due  husband  who 
died  after  such  payment.  Allen  v. 
Baker,   39   Tex.   220,   224. 

Liability  of  Executor. — Executor  is 
not  liable  for  accepting  confederate 
money.  Kenney  v,  Briere,  45  Tex.  305, 
308.  But  see  contra  Kleberg  v.  Bonds, 
31  Tex.  611,  612. 

(4)    By  Set-Off. 

See  post,  *'Set-OflF  and  Counter- 
claims,"  V,   S.   11. 

An  executor  has  power  to  accept 
claims  against  an  estate  in  discharge 
of  claims  accruing  after  the  testator's 
death,  and  is  entitled  to  set  oflF  the 
erne  against  the  other.  Dickenson  v. 
McDermontt's   Ex'rs,   13   Tex.   248. 

Agreements  to  make  such  set-oflf  will 
be  enforced.  Dickenson  v.  McDermott, 
13    Tex.    248,   252. 

Where  solvency  of  estate  is  beyond 
dispute,  executor  may  be  forced  to  ad- 
mit claim  against  estate  in  set-oflF  of 
dtbt  contracted  after  debt  of  testator. 
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Dickenson  v.  McDermott,  13  Tex.  248, 
252;  Hall  v.  Hall,  11  Tex.  526,  555. 

An  off-set  against  a  claim  against  an 
estate  which  the  executor  allowed 
without  qualification  is  not  valid  as 
against  a  purchaser  for  value,  without 
notice  of  the  off-set.  Selkirk  v.  Mc- 
Cormick,  33  Tex.  136,  139. 
c.    Amount. 

Receipt  by  administrator  of  true 
amount  due  an  estate  will  be  approved, 
although  the  debt  had  been  originally 
inventoried  at  a  higher  figure.  Wright 
V.  Pate  (Sup.),  1  S.  W.  661,  662. 
d    Liability. 

Receiving       Confederate      Money. — 
See    ante.     "Payment     in     Confederate 
Money,"  V,  L,  3,  b,  (3). 
4.    Arbitration  and   Compromise. 

An  executor  or  administrator  may 
compromise  a  doubtful  claim  in  favor 
of  his  decedent's  estate.  Wright  v. 
Pate   (Sup.),  1  S.  W.  661. 

An  administrator  has  no  power  to 
submit  to  arbitration  claims  in  favor 
of  his  intestate.  Johnson*s  Adm'rs  v. 
Cheney,   17   Tex.   336. 

M.     CARE,     MANAGEMENT    AND 
PRESERVATION. 

1.  Statutory   Provisions. 

Article  1329  Pasch.  Dig.,  providing 
for  care  of  estate  in  hands  of  admin- 
istrator, while  it  enjoins  upon  him  ex- 
ercise of  degree  of  care  that  a  pru- 
dent man  would  exercise  in  preserv- 
ing his  own  property,  confers  no 
power  such  as  a  prudent  man  would 
have  over  his  own  property.  Jones  v. 
Lee,  86  Tex.  25,  50,  22  S.  W.  386,  1092, 
affirming  20  S.  W.   863. 

2.  Contracts, 
a.    Powers. 

Power  to  Create  Debt  against  Es- 
tate.— An  administrator  has  no  power 
to  create  a  debt  which  will  bind  the 
estate  upon  which  he  administers,  ex- 
cept in  such  cases  as  are  expressly 
provided  for  by  statute.  McMahan  v. 
Harbert,  35  Tex.  451,  distinguishing 
Montgomery    v.    Culton,    18    Tex.    736, 


and  Montgomery  v.  Nash,  23  Tex.  157. 
See  to  the  same  effect  McKinney  v. 
Peters,  Dallam  545;  Price  v.  M elver, 
25  Tex.  769.  See,  also,  Francis  v. 
Xorthcote,  6   Tex.   185. 

In  relation  to  debts  incurred  by  an 
administrator  against  an  estate,  the 
law  contemplates  that  he  will  have  in- 
curred the  expense,  by  the  payment  of 
the  money,  or  by  becoming  personally 
responsible  to  a  third  person.  Andrus 
V.  Pettus,  36  Tex.  108,  111;  Price  v. 
Mclver,  25  Tex.  769,  770. 
b.    Requisites  and  Validity. 

(1)  Consideration. 

(a)  In  General. 

A  contract  by  an  executor  or  admin- 
istrator must  have  a  valid  considera- 
tion to  support  it.  Perry  v.  Booth,  7 
Tex. -493,  499. 

(b)  Obligations  Payable  in  Confeder- 
ate Money. 

Executory  contracts  made  by  execu- 
tors or  trustees,  and  payable  in  con- 
federate notes,  may  be  enforced  for 
the  use  of  the  beneficiaries;  but  the 
defendant  may  reduce  the  recovery 
to  the  actual  value  of  the  property  or 
other  consideration  for  which  the  ob- 
ligations were  given.  Shearon  v.  Hen- 
derson, 38  Tex.  245,  overruling  Smith 
V.  Nelson,  34  Tex.  516.  and  following 
Hamilton  v.  Pleasants,  31  Tex.  6^8. 
641:  Trammel  v.  Philleo,  33  Tex.  395; 
I'hompson  v.  Bohannon,  38  Tex.  241; 
Lacey  v,  Clements,  36  Tex.  661,  665. 

(2)  Fraud. 

"An  administrator,  afthough  he 
stands  as  the  representative  of  the  es- 
tate, has  no  more  right  to  enforce  a 
contract  obtained  by  his  fraud  than 
would  be  the  case  if  the  contract  was 
made  in  his  own  interest."  Cross  v. 
Freeman,  19  Tex.  Civ.  App.  428,  430, 
47  S.  W.  473. 

Where  an  administrator  by  his  false 
representations,  procured  the  execu- 
cution  of  a  contract,  the  defendant  can 
set  up  this  fact  in  avoidance  thereof: 
and  the  rule  of  estoppel  that  ordina- 
rily  operates   against   a   tenant    in  de- 
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priving  him  of  the  right  to  deny  his 
landlord's  title  would  not  apply  in  such 
a  case.  Cross  v.  Freeman,  19  Tex. 
Civ.  App.  428,  430,  47  S.  W.  473. 
c  Personal  Liability  on  Unauthorized 
Contract. 

Administrator  making  unauthorized 
contract  in  representative  capacity  can 
not  be  bound  personally.  Perry  v. 
Booth,  7  Tex.   493,  499. 

Agreement  to  Pay  Debt  Barred  by 
Statute.— See   post,   "Contracts   to   Pay 
Debts  of  Estate,"  V,  M,  2,  d,  (3),  (e). 
d.  Particular  Contracts. 
(1)   Bills  and.  Notes. 

See  the  title  BILLS,  NOTES  AND 
CHECKS,   vol.  2,   p.   966. 

Where  a  note  was  in  fact  executed 
by  an  executrix  for  the  benefit  of  the 
estate,  though  it  did  not  disclose  the 
fact  on  its  face,  and  the  money  se- 
cured by  the  execution  of  the  note  was 
used  in  the  interest  of  the  esta.te,  the 
executrix  was  liable  thereon  in  her 
representative  capacity.  Ellis  v.  Lit- 
tlefield,  93  S.  W.  171,  41  Tex.  Civ.  App. 
318. 

An  executor  or  administrator  may 
assign  a  note  made  to  him  as  such 
for  a  debt  due  to  his  testator  or  in- 
testate. Gayle  v.  Ennis,  1  Tex.  184. 
See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  896. 
(%)  Agreement  to  Waive  Right  of 
Appeal. 

Independent  executors  may  bind 
their  estate  by  an  agreement  to  waive 
right  of  appeal  in  consideration  of 
staying  of  execution  and  order  of  sale 
on  the  judgment.  Query,  has  an  ordi- 
nary executor  such  power.  Johnson 
V.  Halley,  8  Tex.  Civ.  App.  137,  138,  27 
S.  W.  750,  affirmed  in  93  Tex.  665, 
no  op. 

(3)    Contracts  for  Services,  Labor,  etc. 
(a)   In  General. 

A  contract  by  the  widow  for  labor 
will  not  bind  the  estate  of  the  deceased 
husband,  although  done  for  the  benefit 
of  the  estate.  Halton  v.  Simmell,  43 
Tex.   585. 


(b)  Agent  to  Sell  Real  Estate. 

An  executrix  has  authority  to  em- 
ploy an  agent  to  find  a  purchaser  for 
land,  and  to  agree  to  pay  a  commis- 
sion therefor.  Dyer  v.  Winston,  77  S. 
W.  227,  33  Tex.  Civ.  App.  412. 

Where  a  testator's  will  gives  his 
executors  power  to  sell  his  real  estate, 
they  can  employ  an  agent  to  procure 
a  purchaser  for  them,  and  the  estate  is 
liable  for  the  agent's  commissions; 
Rev.  St.  art.  2192,  providing  that 
executors  shall  be  allowed  all  reason- 
able expenses  and  attorneys'  fees  nec- 
essarily incurred  by  them  in  the  man- 
agement of  the  estate,  or  in  the  course 
of  administration.  Armstrong  v, 
O'Brien,  83  Tex.  635,  19  S.  W.  268. 
See  ante,  "Delegation  of  Power," 
V,  I. 

(c)  Contract  for  Location  of  Land. 

An  administrator,  under  proper 
orders,  and  with  the  approval  of  the 
court,  can  make  a  valid  locative  con- 
tract, and  give  the  locator  part  of  the 
land  for  services  in  locating  the  certifi- 
cate. Halbert  v.  De  Bode  (Civ.  App.), 
28  S.  W.  58;  Murrell  v.  Wright.  78  Tex. 
519,  15  S.  W.  156;  Wren  v.  Harris,  78 
Tex.  349,  14  S.  W.  696;  Halbert  v. 
Carroll  (Civ.  App.),  25  S.  W.  1102; 
Baker  v.  Hamblen  (Civ.  App.),  85  S. 
W.  467,  468;  Galbraith  v,  Howard,  11 
Tex.  Civ.  App.  230,  32  S.  W.  803,  af- 
firmed in  93  Tex.  661,  no  op.;  Wil- 
liams V.  Howard,  10  Tex.  Civ.  App. 
527,  31  S.  W.  835.  affirmed  in  93  Tex. 
677,  no  op.;  Jack  v.  Cassin,  9  Tex.  Civ. 
App.  228,  230,  28  S.  W.  832;  Williams 
i\  Howard,  10  Tex.  Civ.  App.  527,  534, 
31  S.  W.  835.  affirmed  in  93  Tex.  677, 
no  op.:  Wren  v.  Harris,  78  Tex.  349, 
14  S.   W.  696. 

Where  a  league  and  labor  certifi- 
cate is  included  in  the  estate  of  an  in- 
testate, his  administrator  may,  with  the 
court's  approval,  contract  for  its  lo- 
cation on  shares.  Williams  v.  How- 
ard, 10  Tex.  Civ.  App.  527,  31  S.  W. 
835;  Jack  v.  Cassin,  9  Tex.  Civ.  App. 
228,  230,  28  S.  W.  832.- 
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Parol  Contract — An  administrator 
is  bound  by  an  oral  contract  with  the 
third  person  for  the  location  of  a  I 
land  certificate  belonging  to  decedent's 
estate  by  which  such  third  person  is 
to  receive  a  part  of  the  land  located 
as  compensation  for  his  services  and 
expenses.  Jack  z/.  Cassin,  9  Tex.  Civ. 
App.  228,  28   6.  W.  832. 

Parol  contract  by  independent  execu- 
tor with  land  locator  binds  heirs  upon 
performance  by  locator.  Murrell  v. 
Wright,  78  Tex.  519,  524,  15  S.  W.  156. 

Independent  Executor. — An  execu- 
tor, authorized  by  will  to  sell  at  public 
or  private  sale  such  part  of  the  per- 
sonal property  as  he  may  deem  best, 
may  employ  another  to  locate  a  land 
certificate  belonging  to  the  estate,  giv- 
ing him  one-half  of  the  land  for  lo- 
cating the  certificate,  and  paying  the 
expense  of  obtaining  a  patent.  Murrell 
V.  Wright,  78  Tex.  519,  15  S.  W.  156; 
Williams  v.  Howard,  10  Tex.  Civ. 
App.  527,  533,  31  S.  W.  835,  affirmed 
in  93  Tex.  677,  no  op. 

Power  of  Administrator  of  Husband 
to  Bind  Community  Interest. — An  ad- 
ministrator of  the  husband  can  contract 
for  the  location  of  a  land  certificate 
on  shares  so  as  to  bind  the  com- 
munity interest  of  the  wife.  Williams 
V.  Howard.  (Civ.  App.),  31  S.  W. 
835,  followed  Galbraith  v.  Howard  & 
Hume,  11  Tex.  Civ.  App.  230,  32  S. 
W.    803. 

Power  of  Court  to  Authorize  Con- 
veyance.— The  county  court  had  power 
in  1861,  by  virtue  of  its  general  pro- 
bate jurisdiction,  to  authorize  the  nec- 
essary conveyance  to  complete  a  con- 
tract made  by  an  administrator  for  the 
location  of  a  land  certificate  on  shares, 
though  Act  1848  (Pasch.  Dig.  art. 
1313)  only  gave  it  jurisdiction  to  carry 
out  a  contract  made  by  deceased.  Wil- 
liams V.  Howard,  10  Tex.  Civ.  App. 
527,  31   S.  W.  835. 

Operation  of  Administrator's  Deed 
to  Location. — A  contract  was  made  by 
an  administrator,,  in  the  course  of  the 


administration,  with  A.,  for  the  loca- 
tion of  land  under  a  certificate,  under 
which  contract  A.  was  to  receive  a  por- 
tion of  the  land  located.  The  contract 
was  approved  by  the  court,  and  after 
the  location  of  the  certificate  a  parti- 
tion deed  was  made  to  A.  by  the  ad- 
ministrator under  an  order  of  the  court. 
Held,  that  the  deed  vested  title  in  A. 
Halbert  v.  Carroll  (Civ.  App.),  25  S. 
W.  1102,  citing  Murrell  v.  Wright,  78 
Tex.  519,  15  S.  W.  156;  Wren  v.  Harris, 
78   Tex.   349,  14   S.   W.   696. 

(d)  Emplo3micnt  of  Attorney. 

An  administrator  may  employ  an  at- 
torney. Teal  V.  Terrell,  48  Tex.  491, 
509. 

If  a  party  employs  an  attorney  to 
prosecute  a  suit  in  his  behalf  as  an 
administrator,  he  will  be  personally 
responsible  for  the  attorney's  fee,  un- 
less it  is  otherwise  stipulated  in  the 
contract.  McGloin's  Ex'rs  v.  Vander- 
lip,  27  Tex.  366;  Andrus  v.  Pettus.  36 
Tex.  108;  Caldwell  v.  Young,  21  Tex. 
800. 

There  being  no  special  contract,  the 
attorney  has  his  choice  to  demand  his 
compensation  either  of  the  adminis- 
trator individually,  or  of  the  estate. 
Andrus  v.  Pettus,  36  Tex.  108;  Cald- 
well V.   Young,  21  Tex.   800. 

The  personal  liability  of  the  admin- 
istrator to  the  attorney  for  the  fee 
is  not  affected  by  the  fact  that  he  has 
no  pecuniary  interest  in  the  suit 
wherein  he  employs  the  attorney.  Mc- 
Gloin  V,  Vanderlip,  27  Tex.  366. 

Nor  has  the  statute  of  frauds  any 
application  in  such  case.  McGloin  v. 
Vanderlip,  27  Tex.  366. 

An  administrator  may  employ  an  at- 
torney, but  he  has  not  authority  to 
convey  lands  of  the  intestate  in  payment 
of  fees  of  an  attorney  whom  he  has 
employed;  and  the  sanction  of  the 
probate  court  will  not  sustain  such  a 
transaction.  Teal  r.  Terrell.  48  Tex.  491. 

Attorney's  Fees  and  Costs. — See 
post.  "Attorney's  Fees  and  Costs  of 
Litigation,"  VII,  B,  5. 
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(c)  Contract  to  Pay  Debts  of  Estate. 

Where  a  note  for  a  large  amount, 
which  was  barred  by  the  statute  of 
limitations,  had  been  presented  to  the 
administratrix  ayd  been  rejected,  and 
then  sued,  the  creditor  and  adminis- 
tratrix agreed  that  the  administratrix 
should  desist  from  any  further  defense 
against  said  suit;  that  the  administra- 
trix should  apply  for  and  obtain  an 
order  of  sale  of  all  the  property  of  the 
folate,  including  notes,  accounts,  etc.; 
that  the  creditor  should  bid  and  secure 
at  the  sale  the  sum  of  $2,000,  or  a 
sum  sufficient  to  pay  all  the  other 
debts  of  the  estate  and  the  expenses 
of  administration;  that  the  administra- 
trix, after  paying  the  other  debts  and 
expenses  of  administration,  should  ap- 
ply the  balance  of  proceeds  of  that 
and  all  previous  sales  to  the  note  afore- 
said, which  the  creditor  was  to  receive 
in  full  satisfaction  thereof;  that  the 
creditor  should  dismiss  his  suit  so  soon 
as  the  sale  was  made;  and  that  the  note 
should  be  delivered  to  the  administra- 
trix, to  be  used  by  her  as  a  voucher 
in  the  settlement  of  lier  account.  It 
was  held  that  the  administratrix  had 
no  authority  to  make  such  a  contract, 
and  that  she  was  not  bound  in  her 
personal  capacity,  because  she  did  not 
contract  personally,  and  because  the 
promise  was  without  consideration; 
the  claim  being  against  another,  and 
being  barred.  Perry  v.  Booth,  7  Tex. 
493. 

(')  Contracts  Respecting  Real  Estate, 
(a)  Contracts  for  Repairs  and  Im- 
provements. 
Rev.  St.  1895,  art.  1983,  authorizes 
administrators  to  keep  the  buildings 
of  the  estate  in  tenantable  repair;  and 
article  1984  provides  that  the  adminis- 
trator shall  carry  on  a  plantation  be- 
longing to  the  estate,  or  rent  the  same. 
Held,  that  an  administrator  has  no  au- 
thority to  contract  with  a  tenant  of  a 
farm  belonging  to  the  estate  to  pay 
him  for  improvements  consisting  of 
ditches,  etc.,  lumber,  paint,  and  paper- 


ing, for  building  barns,  or  assisting  the 
administrator  in  selling  lands  belong- 
ing to  the  estate.  Rice  v.  Conwill,  80 
S.  W.  393,  35  Tex.  Civ.  App.  341. 

The  only  power  conferred  upon  ad- 
ministrators, in  connection  with  the  re- 
pair of  improvements  on  estates,  is  to 
keep  the  buildings  in  tenantable  re- 
pair (Rev.  Stat.,  art.  1983)  and  under 
a  lease  contract  an  administrator  could 
not  bind  the  estate  for  improvements 
made  by  the  lessee.  Rice  v.  Conwill, 
35  Tex.  Civ.  App.  341,  80  S.  W.  393. 

(b)  Lease  by  Executor  and  Adminis- 
trator. 

In  ante,  "Rents  and  Profits,"  V,  K, 
2,  b. 

(c)  Mortgage. 

{     Executors   under   Control   of   Court. 

i — Executors  have  no  power  to  mortgage 

land  of  their  testator  lo  ijecure  a  debt 

due    from    his    estate.        Smithwick    v, 

Kelly,  79  Tex.  564,  15  S.  W.  486. 

I      A  sale  of  property  under^a  judgment 

I  of    the     district     court      foreclosing    a 

[  mortgage     executed     by    an     executor 

without  authority  of  law,  does  not  pass 

any  title  to  the  purchaser.     Smithwick 

:•.  Kelly.  79  Tex.  564,  15  S.  W.  486. 

Where  an  agent  controlling  two 
judgments  against  an  estate  for  dif- 
ferent parties,  received  a  conveyance 
from  the  administrator  in  trust  to  sell 
and  apply  the  proceeds  of  sale  to  their 
payment,  neither  creditor  acquired 
under  the  trust  deed  anything  more 
than  a  lien  upon  the  land  and  a  right 
to  demand  its  sale  in  satisfaction  of 
his  debt.  Stephenson  v.  Martin,  68 
Tex.  483. 

Power  to  Sell. — Power  given  by  will 
to  executors  to  sell  land  does  not  au- 
thorize them  to  mortgage  land  or  ex- 
ecute deed  of  trust.  Willis  v.  Smith, 
66  Tex.  31,  43,  17  S.  W.  247;  Steven- 
son V.  Roberts,  25  Tex.  Civ.  App.  577, 
64  S.  W.  230;  Faulk  v.  Dashiell,  62 
Tex.  642.  See  the  titles  POWERS; 
WILLS. 

Under  a  power  to  sell  lands  for  the 
I  payment  of  debts,  a  mortgage,  may  be 
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given  to  raise  money  for  that  purpose, 
unless  it  be  the  clear  intention  of  the 
testator,  in  directing  the  sale,  that  his 
real  estate  should  be  absolutely  con- 
verted Faulk  V,  Dashiell,  62  Tex.  642, 
643;  Prieto  v.  Leonards,  32  Tex.  Civ. 
App.  205,  209,  74  S.  W.  41,  affirmed  in 
97  Tex.  644,  no  op.;  Stevenson  v.  Rob- 
erts, 25  Tex.  Civ.  App.  577,  64  S.  W. 
230. 

"In  the  case  of  Quiesenberry  v. 
Watkins,  etc.,  Mortg.  Co.,  92  Tex.  247, 
47  S.  W.  708,  it  was  held  that  the  power 
*to  sell  and  dispose  of  the  property 
was  controlled  by  another  clause  of 
the  will  which  had  the  effect  to  pre- 
scribe that  the  sale  should  be  only 
one  that  dispossessed  the  executor  of 
the  title  to  the  land.'  The  case  of 
Faulk  V.  Dashiell  (62  Tex.  642,  643)  was 
cited,  and  its  force  and  authority  was 
not  questioned."  Prieto  v.  Leonards, 
32  Tex.  Civ.  App.  205,  209,  74  S.  W. 
41,  affirmed  jn  97  Tex.  644,  no  op.  And 
see  Stevenson  v.  Roberts,  25  Tex.  Civ. 
App.   577,   64   S.   W.  230. 

Power  to  Sell,  Exchange  and  Dis- 
pose. — Where  an  executor  was  author- 
ized, under  a  will,  to  manage  and  control 
the  estate  without  the  intervention 
of  the  courts,  and  in  his  discre- 
tion, and  for  the  interest  of  the  tes- 
tator's children,  "to  sell,  exchange,  and 
dispose"  of  it  as  he  may  deem  neces- 
sary for  such  interest,  he  has  author- 
ity to  incumber  the  estate  by  a  deed 
of  trust,  and  to  authorize  the  trustee, 
on  default  in  payment  of  the  borrowed 
money,  to  sell  the  land.  Faulk  v, 
Dashiell,  62  Tex.  642;  Stevenson  v. 
Roberts,  25  Tex.  Civ.  App.  577,  64  S. 
W.  230;  Prieto  v.  Leonards.  32  Tex. 
Civ.  App.  205,  209,  74  S.  W.  41,  af- 
firmed in  97  Tex.  644,  no  op.  See, 
also,  Orr  v.  O'Brien,  55  Tex.  149,  155; 
Danish  v.  Disbrow,  51  Tex.  235. 

Deed  of  trust  to  secure  loan  by 
executor  acting  under  power,  when 
signed  and  acknowledged  as  such 
executor,  it  appearing  that  executor 
had   no   interest    other   than   as   execu- 


tor in  property,  held  to  operate  upon 
right  and  title  of  estate  of  testator. 
Faulk  V.   Dashiell,  62  Tex.  642,  646. 

Where  executor  having  general 
power  to  sell,  exchange  and  dispose  of 
estate  as  he  may  deem  necessary  for 
interest  of  testator's  children,  executes 
mortgage,  mortgagee  is  not  bound  to 
ascertain  necessity  for  loan  to  executor 
nor  to  see  to  application  of  money. 
Faulk  V.  Dashiell,  62  Tex.  642,  650; 
Prieto  V.  Leonards,  32  Tex.  Civ.  App. 
205.  209,  74  S.  W\  41,  affirmed  in  97 
Tex.  644,   no  op. 

Though  there  be  no  specific  direc- 
tion for  sale  of  estate  but  only  trust 
to  pay  debts,  trustee  may  raise  re- 
quired amount  by  sale  or  mortgage, 
without  a  decree.  Faulk  v.  Dashiell, 
62  Tex.  642,  650. 

Independent  Executor. — An  inde- 
pendent executrix  has  power,  under 
Rev.  Stat,  art.  1867,  to  mortgage  the 
lands  of  testator  when  necessary  to 
pay  his  debts,  though  the  land  is 
specifically  devised.  Stevenson  v.  Rob- 
erts, 25  Tex.  Civ.  App.  577,  64  S.  W. 
230,  distinguishing  McDonough  r. 
Cross,  40  Tex.  251,  280;  Roy  v,  Whit- 
aker,  92  Tex.  346,  355,  48  S.  W.  892, 
49  S.  W\  367;  Faulk  v.  Dashiell,  62  Tex. 
642;  Terrell  v.  McCown,  91  Tex.  231, 
244,  43   S.   W.  2. 

Plaintiffs'  father  appointed  his  wife 
as  independent  executrix.  He  left  cer- 
tain real  estate  to  her  for  life,  re- 
mainder to  plaintiffs,  and  directed  that 
certain  other  property,  real  and  per- 
sonal, be  sold  to  pay  his  debts  and 
specific  legacies.  Without  selling  the 
real  property  designated,  the  execu- 
trix mortgaged  it,  with  a  portion  of 
that  devised  to  plaintiffs,  to  secure 
such  debts.  Held,  under  Rev.  St.  art. 
1867,  providing  that  the  powers  of 
executors  shall  be  governed  by  the 
principles  of  the  common  law  when 
not  in  conflict  with  the  state  statutes.* 
that  the  mortgage  was  valid,  since  the 
devise  to  plaintiffs  was  necessarily 
subject    to    necessity    to    sell    the    land 
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to  pay  debts,  and  the  rule  of  common 
law  that  a  power  to  sell  includes  a 
power  to  mortgage  is  not  changed  by 
sections  1869,  1995,  2007,  or  2009,  or 
any  other  provision  of  the  statutes. 
Stevenson  z\  Roberts,  64  S.  W.  230,  25 
Tex.  Civ.  App.  577. 
(d)  Sale. 

See  the  title  EXECUTORS'  AND 
ADMIXISTRATORS'  SALES. 

(5)  Pledge  of  Personalty. 

"In  Williams.  Ex'rs,  p.  803,  it  is  said 
that,  when  an  executor  with  authority 
to  pledge  the  assets  of  the  estate  does 
so,  the  pledgee  may  sell  the  things 
pledged,  if  they  are  not  redeemed 
within  the  proper  time.*'  Stevenson  v. 
Roberts.  25  Tex.  Civ.  App.  577,  64  S. 
W.  230. 

(6)  Suits. 

Administrator  may  sue  upon  a  con- 
tract, made  with  him  as  administrator, 
in  his  own  name.  Gayle  v.  Ennis,  1 
Tex.  184,   189. 

An  executor  or  administrator  may 
sue  in  his  individual  capacity  on  a 
note  payable  to  him  as  administrator. 
Gayle  v.  Ennis,  1  Tex.  184;  Moss  v. 
Witcher,  35  Tex.  388;  Spann  v.  Glass. 
35  Tex.  761. 

Judgment — Where  a  partition  of 
land  belonging  to  an  estate  is  made 
by  probate  court  between  a  locator  of 
the  land  and  the  estate,  the  heirs  of 
which  are  unknown,  the  fact  that  such 
heirs  are  not  made  parties  to  the  pro- 
ceeding will  not  render  the  judgment 
therein  void.  Williams  v.  Howard,  10 
Tex.  Civ.  App.  527,  31  S.  W.  835,  af- 
firmed in  93  Tex.  677,  no  op.;  Guildford 
''.  Love,  49   Tex.   715,   732. 

3.   Continuing  Business  and  Managing 

Plantation  of  Deceased, 
a.   Under  Power  Conferred  by  Will. 

A  testator  may  authorize  his  execu- 
tor to  continue  his  business.  Primm 
'••  Mensing  Bros.  &  Co.,  14  Tex.  Civ. 
App.  395,  38  S.  W.  382;  Altgelt  r. 
Alamo  Nat.  Bank,  98  Tex.  252,  263,  83 
S.  W.  6. 


Executors  authorized  to  carry  on  a 
plantation  have  power  to  incur  indebt- 
edness for  supplies  for  the  tenants  to 
enable  them  to  make  crops.  Primm  v. 
Mensing,  38  S.  W.  382,  14  Tex.  Civ. 
App.  395. 

Rev.  St.  1895,  arts.  1984,  2009,  au- 
thorize the  prosecution  of  a  testator's 
business  after  his  death,  subject  to  the 
control  of  the  probate  court.  Held, 
that  where  claims  were  incurred  in  the 
continuation  of  a  testator's  business  ac- 
cording to  his  will,  and  the  control  of 
the  probate  court  was  not  invoked,  the 
estate  will  be  liable  therefor.  McMil- 
lan  V.    Hendricks'    Estate    (Civ.    App.), 

46  S.   W^   859. 

Partnership. — "A  partner,  too,  may 
by  his  will  provide  that  the  partner- 
ship shall  continue  notwithstanding  his 
death;  and  if  it  be  consented  to  by  the 
surviving  partner,  it  becomes  obliga- 
tory, just  as  it  would  if  the  testator, 
being  a  sole  trader,  had  provided  for 
the  continuance  of  his  trade  by  his 
executor  after  his  death."  Altgelt  v. 
Sullivan  &  Co.  (Civ.  App.),  79  S.  W. 
333,   337. 

Executory  Personal  Contracts. — See 
ante,  "Executory  Personal  Contracts,"' 
V,  K,  1,  b,  (6),  (b). 

b.    In  Absence  of  Power  under  Will. 
(1)    Prior  to   Statute  of  1879. 

"Before  the  adoption  of  the  Revised 
Statutes  of  1879,  the  common  law  pre- 
scribed the  powers  of  executors  and 
administrators  in  reference  to  both  in- 
dividual and  partnership  business  of 
the  testator  or  intestate,  and,  except 
by  authority  conferred  by  will  or  part- 
nership contract,  neither  class  of  busi- 
ness could  be  continued  by  an  execu- 
tor or  administrator."  Altgelt  7'.  Alamo 
Xat.  Bank,  98  Tex.  252,  263,  83  S.  W. 
6,  reversing  79  S.  W.  582. 

Partnership. — Executor  can  not  bind 
estate  of  deceased  partner  by  partici- 
pation in  busine*?s.  .'Mexander  v.  Lewis, 

47  Tex.   481.   489.     See   post,  "Partner- 
ship  Business,"  V,  M,  3,  b,   (2),   (e). 
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(2)   Subsequent  to  Statute  of  1879. 

(a)  In  GeneraL 

Under  the  express  provisions  of 
Sayles'  Ann.  Civ.  St.  1897,  art.  1984,  an 
administrator  has  authority  to  carry  on 
a  business  belonging  to  the  estate. 
Altgelt  V.  Oliver  Bros.  (Civ.  App.),  86 
S.  W.  28  r  Altgelt  V,  Sullivan  &  Co. 
(Civ.  App.),  79  S.  W.  333;  Altgelt  v. 
Alamo  Nat.  Bank,  98  Tex.  252,  83  S. 
W.  6. 

Rev.  St.  1895,  art.  1984,  providing 
that  if  there  be  a  business  belonging 
to  the  estate,  and  the  disposition 
thereof  is  not  directed  by  will,  and  if 
the  same  be  not  required  to  be  at 
once  sold  for  the  payment  of  debts, 
it  shall  be  the  duty  of  the  executor  or 
administrator  to  carry  on  the  business 
or  rent  the  same,  as  shall  appear  to 
be  most  for  the  interest  of  the  estate, 
does  not  repeal  article  1867,  providing 
that  the  rights,  powers,  and  duties  of 
executors  and  administrators  shall  be 
governed  by  the  principles  of  the  com- 
mon law  where  the  same  do  not  con- 
flict with  any  provision  of  the  statute. 
Judgment  (Civ.  App.),  79  S.  W.  582, 
reversed.  Altgelt  v.  Alamo  Nat.  Bank, 
83  S.  W.  6,  98  Tex.  252. 

(b)  Power  to  Borrow  Money  and  Ex- 
ecute Evidence  of  Debt. 

Under  Rev.  St.  1895,  art.  1984,  an  in- 
dependent executor  appointed  by  a  will 
providing  that  no  bond  shall  be  re- 
quired of  him,  and  declaring  that  no 
other  action  shall  be  had  in  the  county 
court  or  in  any  other  court  in  relation 
to  the  settlement  of  the  estate  than  the 
probating  of  the  will,  and  containing 
no  direction  either  for  carrying  on  or 
for  discontinuing  testatrix's  business, 
may  decide  to  carry  on  the  business, 
and  may  borrow  money  for  the  pur- 
pose of  carrying  on  the  business,  and 
execute  notes  therefor.  (Civ.  App.), 
Altgelt  V.  Alamo  Nat.  Bank,  79  S.  W. 
582,  judgment  leversed  83  S.  W.  6,  98 
Tex.  252. 

Duties  of  Lender  to  Inquire  Whether 
Business     Profitable. — One     furnishing 


money  to  an  independent  executor  car- 
rying on  decedent's  business  is  not 
called  on  to  inquire  whether  the  busi- 
ness is  carried  on  by  the  executor  at 
a  loss  or  a  profit.  (Civ.  App.),  Altgelt 
V,  Alamo  Nat.  Bank,  79  S.  W.  582, 
judgment  reversed  83  S.  W.  6,  98  Tex. 
252. 

Duty  to  See  to  Appropriation  of 
Money  Loaned — One  knowing  that  a 
person,  as  independent  executor  of  a 
decedent,  was,  as  authorized  by  law, 
carrying  on  decedent^s  business,  was 
not  required,  on  furnishing  money  to 
him  as  such  executor,  to  see  that  he 
appropriated  the  same  to  the  business; 
there  being  nothing  to  show  that  the 
creditor  knew  that  the  executor  was 
misappropriating  the  money.  (Civ. 
App.),  Altgelt  V.  Alamo  Nat.  Bank,  79 
S.  W.  582,  judgment  reversed  83  S 
W.  6,  98  Tex.  252. 

Notes  Executed  before  Qualification 
and  Subsequently  Ratified. — A  note 
executed  by  an  independent  executor 
for  the  purpose  of  raising  money  to 
carry  en  decedent's  business  is  valid, 
though  executed  before  the  executor 
qualified,  where  subsequent  thereto  he 
paid  interest  thereon,  and  recognized 
its  validity.  (Civ.  App.),  Altgelt  r. 
Alamo  Nat.  Bank,  79  S.  W.  582,  judg- 
ment reversed  83  S.  W.  6,  98  Tex.  252. 

Renewal  Notes. — An  independent 
*^xecutor  who  borrows  money  to  carry 
on  the  decedent's  business,  and  exe- 
cutes notes  therefor,  may  give  renewal 
noies  in  lieu  of  the  originals.  (Civ. 
App.),  Altgelt  V.  Alamo  Nat.  Bank,  79^ 

5.  W.  582,  judgment  reversed  83  S.  W. 

6,  98    Tex.  252. 

Money  for  Running  Plantation. — 
See  post,  "Managing  Plantation,"  V, 
M,  3,  b,    (2),   (c). 

Note  Executed  in  Carrying  on  Part- 
nership Business. — See  post,  "Partner- 
ship Business,"  V,  M,  3,  b,  (2),  (e). 

(c)    Managing  Plantation. 

Under  §§  1931,  1932,  Rev.  Stat.,, 
executors  and  administrators  have  ex- 
treme  powers     and    discretion    in   the- 
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management  of  plantations  belonging 
to  estates.  It  is  their  duty  to  carry  oi. 
the  intestate's  plantation,  unless  ihere 
is  good  reason  for  not  doing  so.  Rein- 
stein  V,  Smith,  65  Tex.  247,  250. 

Use  of  Work  Stock.— Under  Rev. 
St.  1895,  art.  1984,  authorizing  the  ad- 
ministrators to  operate  the  plantation 
of  the  estate,  they  may,  for  such  pur- 
pose, use  the  work  stock  belonging  to 
the  estate.  R.  E.  Stafford  &  Co.  v. 
Dunovant's  Estate  (Civ.  App.),  81  S. 
W.  65. 

Construction  of  Order  of  Court. — 
The  portion  of  an  order  of  the  county 
court  for  operation  by  the  administrators 
of  the  plantation  oT  the  estate,  which 
authorizes  them  to  use  the  "live  stock" 
of  the  estate  for  such  purpose,  is  not 
to  be  construed  as  a  postponement  of 
a  creditor's  right  to  enforcement  of 
her  lien  existing  on  a  portion  of  such 
live  stock;  no  application  to  such 
court  for  an  order  for  sale  thereof 
having  been  made.  R.  E.  Stafford  & 
Co.  V.  Dunovant's  Estate  (Civ,  App.), 
81  S.  W.  65. 

Liability  of  Estate  for  Advances  and 
Labor. — Widow  who  expends  money 
for  labor  for  benefit  of  husband's  es- 
tate may  compel  payment  from  assets. 
Halton  V.  Simmell,  43  Tex.  585,  586. 

One  who  has  furnished  money  or 
goods  to  an  executor  or  administrator, 
upon  the  credit  of  an  estate,  to  carry 
on  plantations  belonging  to  the  es- 
tate, is  entitled  to  look  to  the  estate 
for  reimbursement.  Reinstein  v.  Smith, 
65  Tex.  247,  251. 

H.,  a  planter,  died  intestate  in  1865, 
having  been  in  the  habit  of  transacting 
his  business  with  M.  &  Co.  as  his  com- 
mission merchants.  After  his  death, 
his  administrator  conducted  the  plan- 
tation by  order  of  the  probate  court, 
and  continued  its  business  transactions 
with  M.  &  Co.,  and  incurred  a  large 
indebtedness  to  them  for  plantation  sup- 
plies. The  administrator  was  re- 
moved, and  administrators  de  bonis 
noh  appointed.  M.  &  Co.  sued  the  ad- 


ministrators de  bonis  non  for  the  in- 
debtedness, setting  forth  the  above 
facts,  and  further  alleging  that  the  sup- 
plies were  furnished  for  the  benefit 
and  on  the  credit  of  the  estate  alone, 
were  required  by  its  necessities,  and 
were  used  by  it;  that  there  were  but 
fcvv  debts  against  the  estate,  and  the 
administration  was  carried  on  in  the 
interest  of  the  heirs,  and  not  of  credit- 
ors; and  that  the  claim  had  been  pre- 
sented to  the  defendants,  who  admitted 
its  justness  and  offered  to  pay  it  in 
other  claims.  Held,  that  a  demurrer  to 
the  plaintiff's  petition  was  properly 
sustained.  The  indebtedness  was  one 
for  which  the  estate  could  not  be  made 
liable  by  the  administrator,  even 
though  he  acted  under  the  authority 
of  the  probate  court.  But  if  the  suit 
had  been  against  the  heirs,  with  proof 
that  they  approbated  the  creation  of 
the  debt,  and  profited  by  it,  an  equita- 
ble liability  to  pay  it  might  have  been 
established  against  them,  as  in  the  case 
of  Montgomery  v.  Cui'ton,  18  Tex. 
736.  McMahan  &  Co.  v.  Harbert,  35 
Tex.  451.  See  Francis  v,  Northcote,  6 
Tex.  185. 

Remedy  for  Abuse  of  Power. — In 
case  of  abuse  by  the  administrators  of 
the  right  to  make  proper  use  of  mort- 
gaged live  stock  in  the  operation  of  the 
plantation  of  the  estate,  conferred  by 
an  order  of  the  county  court,  the 
remedy  is  by  proper  proceedings  in 
the  county  court,  and  not  by  certiorari 
and  trial  de  novo  of  the  application  of 
iht  administrators  on  which  the  order 
was  made.  R.  E.  Stafford  &  Co.  v, 
Dunovant's  Estate  (Civ.  App.),  81  S. 
W.  65. 

(d)    Mercantile  Business. 

Rev.  St.  art.  1931,  empowering  an 
executor,  in  certain  contingencies,  to 
carry  on  a  plantation,  manufactory,  or 
business  left  by  his  testator,  must  be 
construed  to  include  a  mercantile  busi- 
ness. Where  the  executor  is  free  from 
the  control  of  the  county  court,  i.  e., 
an  independent  executor,  it  is  the  duty 
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to  determine,  from  the  lights  before 
him,  whether  the  estate  will  be  bene- 
fited by  continuing  the  business:  and, 
if  he  uses  a  reasonable  discretion,  his 
estate  is  not  chargeable  with  loss  in- 
curred in  carrying  on  such  business. 
Dwyer  v.  Kalteyer,  68  Tex.  554,  5  S. 
W.  75. 

A  testator  who  at  the  time  of  his 
death  was  engaged  in  a  mercantile 
business  in  San  Antonio,  constituted 
by  will  his  sister,  who  resided  in 
France,  as  testamentary  executrix,  ex- 
empting her  from  giving  bond.  By  a 
subsequent  clause  he  provided:  "As 
soon  as  my  death  is  assured,  I  will 
that  my  mercantile  business  shall  be 
immediately  brought  to  a  stop,  and  my 
store  closed  and  shut  up,'*  He  charged 
with  the  duty  of  closing  his  store,  a 
friend  residing  in  San  Antonio,  re- 
quiring him  to  make  haste  to  secure 
his  books  and  to  notify  his  executrix. 
Held,  that  the  requirement  to  stop  the 
mercantile  business  and  close  the  store 
was  provisional,  and  was  not  intended 
to  direct  the  closing  of  the  store  and 
suspension  of  the  mercantile  business, 
beyond  the  period  when  the  executrix 
should  arrive  and  undertake  the  dis- 
charge of  the  trust.  The  executrix 
thus  exempt  ^rom  giving  bond,  or  her 
successor,  being  in  like  manner  ex- 
empt under  the  provisions  of  the  will, 
had  the  right  to  continue  the  mercan- 
tile business  of  the  testator,  if  thought 
best  for  the  interest  of  the  estate. 
Dwyer  v.  Kalteyer,  68  Tex.  554,  5  S. 
W.   75. 

Employment  of  Agent  to  Purchase 
Goods.— Under  Sayles'  Ann.  Civ.  St. 
1897,  art.  1984,  authorizing  an  admin- 
istrator to  carry  on  a  business  belong- 
ing to  the  estate,  and  under  an  order 
expressly  authorizing  a  temporary  ad- 
ministrator to  conduct  a  hardware  busi- 
ness by  buying  and  selling  merchan- 
dise so  that  the  stock  should  not 
deteriorate,  the  administrator  had  au- 
thority to  employ  an  agent  to  purchase 
goods  for  the  business,  and  to  bind  the 


estate  for  compensation  for  the  agent. 
Altgelt  V.  Oliver  Bros.  (Civ.  App.),  86 
S.  W.  28. 
(e)     Partnership    Business. 

Rev.  St.  1895,  art.  1867,  provides 
that  the  "rights,  powers,  and  duties  of 
executors  and  administrators  shall  be 
governed  by  the  principles  of  the  com- 
mon law  where  the  same  do  not  con- 
flict with  any  provisions  of  the  stat- 
ute." Held,  that  as,  by  the  common 
law,  the  death  of  a  partner  dissolves 
the  partnership,  and  imposes  on  the 
surviving  partner  the  duty  of  closing 
up  the  business,  paying  debts,  and  ac- 
counting to  the  personal  represent- 
atives or  heirs  of  the  deceased  partner, 
the  executor  of  a  deceased  partner  has 
no  authority  to  continue  the  business 
of  the  partnership.  Judgment  (Civ. 
App.),  79  S.  W.  582,  reversed.  Altgelt 
V.  Alamo  Nat.  Bank,  83  S.  W.  6,  98 
Tex.  252,  following  Rogers  v.  Flournoy, 
21  Tex.  Civ.  App.  556,  558,  54  S.  W. 
386,  affirmed  in  93  Tex.  649,  no  op. 

Article  1984  of  the  Revised  Statutes, 
in  providing  for  continuing  a  business 
belonging  to  the  estate  by  the  execu- 
tor, did  not  repeal  the  common  law  as 
to  partnership  so  as  to  authorize  the 
executor  to  continue  a  business  car- 
ried on  by  decedent  in  partnership  with 
others.  Altgelt  v.  Alamo  Nat.  Bank. 
98  Tex.  252,  83  S.  W.  6,  reversing  79 
S.  W.   582. 

Rev.  St.  1895,  art.  1984,  providing 
that  if  there  be  a  business  belonging 
to  the  estate,  and  the  disposition 
thereof  is  not  directed  by  will,  and  if 
the  same  be  not  required  to  be  at  once 
sold  for  the  payment  of  debts,  it  shall 
be  the  duty  of  the  executor  or  admin- 
istrator to  carry  on  the  business  or 
rent  the  same,  as  shall  appear  to  be 
most  for  the  interest  of  the  estate, 
does  not  authorize  the  executor  to  con- 
tinue a  business  in  which  the  deceased 
was  a  partner.  Judgment  (Civ.  App.), 
79  S.  W.  582,  reversed.  Altgelt  r. 
Mamo  Nat.  Bank,  83  S.  W.  6,  98  Tex. 
252. 
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The  language  "business  belonging  to 
the  estate"  does  not  include  partner- 
ship business.  Altgelt  v.  Alamo  Nat. 
Bank,  98  Tex.  252.  263,  265,  83  S.  W. 
6,   12. 

The  provision  in  a  will,  "And  I 
further  direct  that  my  executor  have 
ample  time  to  pay  debts  and  wind  up 
my  estate  before  the  same  is  divided 
among  the  legatees,  *  *  *  and  I 
further  direct  that  when  my  executor 
gets  my  estate  in  condition  to  divide 
and  partition,  that  he  file  an  applica- 
tion" with  the  county  judge,  does,  not 
authorize  the  executor,  though  author- 
ized to  act  as  independent  executor, 
to  continue  a  partnership  in  which 
decedent  was  a  partner.  Altgelt  v.  D. 
Sullivan  &  Co.  (Civ.  App.),  79  S.  W. 
333,  reversed  on  another  point  83  S. 
W.  6,  98  Tex.  252. 

An  independent  executor  has  no 
power  to  continue,  as  such  executor,  a 
partnership  business  conducted  by 
decedent,  unless  authorized  to  do  so 
by  the  terms  of  the  will;  and  where 
his  decedent,  E.,  had  carried  on  a  busi- 
ness under  the  name  of  E.  &  Co., 
which  her  independent  executor  con- 
tiriued  under  the  same  style  after  her 
death,  and  there  was  evidence  tending 
to  show  that  E.  was  not  its  sole  owner, 
others  being  interested  as  partners 
with  her,  it  was  error  to  hold  the  es- 
tate liable  on  notes  executed  by  the 
independent  executor,  in  the  name  of 
E.  &  Co.,  in  carrying  on  such  business, 
without  a  finding  that  there  was  not, 
in  fact,  any  such  partnership.  Altgelt 
V.  Alamo  Nat.  Bank,  98  Tex.  252,  83 
S.  W.  6,  reversing  79  S.  W.  582. 

There  being  no  agreement  by  the 
partners  for  continuing  the  business 
upon  the  death  of  one  of  them,  nor  au- 
thority given  by  will  of  the  deceased 
for  its  continuance  by  the  executor 
the  estate  could  not  be  held  liable 
upon  notes  given  by  such  executor  in 
carrying  it  on.  Altgelt  v.  Alamo  Nat. 
Bank,  98  Tex.  252,  83  S.  W.  6,  revers- 
ing  79  S.   W.   582. 


4.  Investments  and  Loans. 
Obligations   Payable   in   Confederate 

Money. — See      ante,      '"Consideration," 
V,   M.  2,  b,   (1). 

5.  Individual   Interest   in   Transaction 
or  Contract. 

a.  In  General. 

Administrator  can  derive  no  advan- 
tage from  manner  in  which  he  trans- 
acts the  business  or  manages  assets  of 
the  estate.  Erskine  v.  De  La  Baum, 
5    Tex.    406,    414. 

b.  Effect  of  Power  of  Sale  Mortgage. 

The  right  of  the  mortgagee  to  buy 
at  his  own  sale,  when  the  mortgage  has 
a  power  to  sell,  does  not  include  the 
right  of  the  mortgagee,  while  adminis- 
tering the  property  prior  to  the  fore- 
closure sale,  to  deal  with  the  trust 
property  otherwise  than  as  a  trustee. 
McShan  v.  Myers,  1  Posey  Unrep.  Cas. 
100.     Howard  v.  Davis,  6  Tex.  174,  184. 

c.  Payment  of  Individual  Indebtedness 

with  Funds  of  Estate. 

An  administrator  has  no  power  to 
assign  claims  due  the  estate  in  satis- 
faction of  his  individual  debts.  Bledsoe 
V.  White,  42  Tex.   130. 

Where  an  administrator  fraudu- 
lently transfers  a  note  belonging  to  the 
estate  to  third  persons  in  payment  of 
his  individual  indebtedness,  the  pro- 
ceeds of  the  note  can  be  recovered 
from  them  by  the  admmistrator  de 
bonis  non,  and  the  sureties  of  the  first 
administrator  and  the  maker  of  the 
note,  who  paid  it  to  the  wrong  party, 
are  not  necessary  parties  defendant 
even  though  they  may  also  be  liable. 
Ullman  v.  Verne,  68  Tex. -114,  4  S.  W. 
548. 

Where  an  administrator  de  bonis 
non  sues  a  third  person  to  recover  the 
proceeds  of  a  note  fraudulently  trans- 
ferred to  him  by  the  first  administra- 
tor in  payment  of  the  latter*s  individ- 
ual indebtedness,  the  defendant's  claim 
that  the  share  of  the  first  admmistra- 
tor as  an  heir  of  the  decedent  should 
be  deducted  from  the  amount  sued  for 
can    only   be    sustained    upon    pleading 
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and  proof  that  there  would  have  been 
a  surplus  of  the  estate  after  payment 
of  debts.  Ullman  z\  Verne,  68  Tex. 
414,   4    S.   W.    548. 

In  a  suit  against  an  attorney  for 
funds  collected  on  a  note,  the  prop- 
erty of  an  estate,  payable  to  the  ad- 
ministrator or  bearer,  such  attorney 
can  not  plead  that  such  note  had  been 
assigned  to  him  by  the  administrator 
in  payment  of  a  debt  owed  by  the  ad- 
ministrator to  the  attorney.  Bledsoe 
r.  White,  42  Tex.  130. 

d.  Taking     Property     at     Appraised 
Value. 

An  executor  or  an  administrator 
can  not  take  any  part  of  the  estate 
property  at  its  appraised  value.  Chif- 
flet  V.  Willis  &  Bro.,  74  Tex.  245,  252, 
11  S.  W.  1105;  Crescent  Ins.  Co.  v. 
Camp,   71   Tex.   503,   506,   9   S.   W.   473. 

Under  the  statute  which  positively 
forbids  an  administrator's  taking  prop- 
erty of  the  estate  at  its  appraised  value, 
where  the  administratrix  files  an  ex- 
hibit containing  an  item  for  property 
converted  to  her  own  use,  it  is  not 
proper  to  accept  the  report  and  charge 
her  with  its  appraised  value,  but  she 
should  be  required  to  show  its  appli- 
cation, and,  if  it  has  been  misapplied, 
she  should  be  removed  and  proceeded 
against  on  her  bond  for  the  value  of 
t^e  property  and  interest  and  profits. 
Chifflet  V.  Willis,  74  lex.  245,  11  S. 
W.    1105. 

e.  Purchase  by  Executor  or  Adminis- 

trator  at  His  Own  Sale. 

See  the  title  EXECUTORS'  AND 
ADMINISTRATORS'  SALES. 

f.  Purchase  from  Heirs. 

See  post,  "Purchase  from  Heirs, 
Devisees,  etc,"  V,  O,  5. 

g.  Purchase  from  Decedent's  Vendee. 
An     administrator     of     a     deceased 

vendor  may  purchase  from  the  vendee 
the  land  conveyed  to  him;  the  vendor's 
estate,  having  no  interest  therein.  Davis 
V.  Ragland,  42  Tex.  Civ.  App.  400,  93 
S.   W.  1099. 


h.    Purchase  of  Claims  against  Estate. 

An  administrator  can  not  purchase 
for  his  own  use,  directly  or  indirectly, 
any  claim  against  his  decedent's  es- 
tate. He  can  derive  no  advantage 
from  purchasing  debts  against  the  es- 
tate. Crescent  Ins.  Co.  z'.  Camp,  71 
Tex.  503,  506,  9  S.  W.  473;  Erskine  v. 
De  La  Baum,  3  Tex.  406,  423. 

A  person  who,  in  view  of  taking  the 
administration  of  an  estate  purchases 
claims  against  the  estate  at  a  discount, 
is  only  entitled  to  credit  for  the  amount 
actually  paid.  Chevallier  v.  Wilson,  1 
Tex.  161. 
L   Remedy. 

When  the  property  of  an  estate  is 
misappropriated  and  invested  in  a 
mercantile  enterprise  without  author- 
ity of  law,  the  remedy  is  not  to  re- 
quire the  administrator  to  file  an  ac- 
count showing  the  condition  of  the 
business,  but  to  remove  the  adminis- 
trator and  appoint  one  who  should  sue 
to  recover  the  value  of  the  property  so 
converted,  and  if  the  investment  yielded 
profits  then  also  for  its  profits.  If  the 
property  converted  be  money  or  claims 
due  the  estate,  then  ample  remedy  may 
be  found  in  the  administrator's  bond; 
but  if  property  subject  to  appraise- 
ment has  been  converted  and  can  not 
be  returned  the  administrator  should 
be  removed.  Chifflett  v.  Willis  &  Bros., 
74   Tex.   245,   11    S.   W.   1105. 

6.  Advances  by  Executor  or  Adminis- 
trator. 

If  an  administrator  advances  money 
toward  claims  or  expenses  allowed  by 
law,  and  funds  come  to  his  hands  after 
such  payment,  he  can  retain  sufficient 
funds  to  reimburse  him.  Dunson  r. 
Payne,  44  Tex.  539;  Lewis  v.  Nichols. 
38  Tex.  54,  60;  Hicks  v.  Morris,  57 
Tex.  658;  Gray  v.  Cockrell,  20  Tex. 
Civ.  App.  324,  329,  49  S.  W.  247. 

In  Compromise  of  Claim. — When 
an  executor  makes  a  valid  compromise 
of  a  debt  against  the  estate  of  his  tes- 
tator, by  giving  to  the  creditor  prop- 
erty  which   belonged    to    the   executor 
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in  his  individual  right,  he  is  entitled 
to  be  subrogated  to  the  rights  of  the 
creditor,  and  will  be  entitled  to  share 
the  assets  pro  rata.  Lewis  v.  Nichols, 
38  Tex.  54. 

Contribution  from  Co  tenants.  — .* 
Where  the  defendant,  claiming  to  be 
sole  heir,  had  paid  from  his  private 
means  to  protect  the  estate,  the  fact 
that  he  was  administrator,  and  might 
have  paid  from  the  funds  of  the  es- 
tate and  been  allowed  credit  in  its  set- 
tlement, did  not  preclude  him  from 
calling  on  his  cotenants  for  contribu- 
tion when  they  sought  partition.  Han- 
rick  V.  Gurley,  93  Tex.  458,  55  S.  W. 
119,  54  S.  W.  347,  56  S.  W.  330,  affirm- 
ing in  part  and  reversing  in  part  48 
S.  W.  994. 

The  right  of  the  defendant,  on  par- 
tition, to  have  contribution  from  his 
cotenants  for  expenses  incurred  by 
him  as  administrator  in  protecting  the 
property,  was  not  limited  to  those 
paid  on  account  of  the  particular  land 
sought  to  be  partitioned,  but  might  in- 
clude all  expenses  made  for  the  gen- 
eral benefit.  Hanrick  v.  Gurley,  93 
Tex.  458.  54  S.  W.  347,  55  S,  W.  119, 
56  S.  W.  330.  affirming  in  part  and  re- 
versing in  part  48  S.  W.  994. 

7.   Expenditures, 
a.  General  Rule. 

Provision  is  made  for  the  allowance 
to  executors  or  administrators  by  the 
chief  justice  of  all  reasonable  ex- 
penses necessarily  incurred  by  them  in 
the  preservation,  safe-keeping,  and 
management  of  the  estate.  Armstrong 
V.  O'Brine,  83  Tex.  635,  639,  19  S.  W. 
268;  Adriance  v.  Crews,  45  Tex.  181, 
182. 

**This  provision  comprises  the  only 
debts  which  the  executor  or  adminis- 
trator can  create  against  the  estate. 
And  it  contemplates  that  he  will  have 
incurred  the  expense  by  the  payment 
of  money  or  by  becoming  personally 
responsible  to  third  persons.  On  gen- 
eral principles  of  equity  it  has  been 
held  that  the  estate  may  be  held  re- 
7  Tex— 32 


sponsible  to  third  persons  with  whom 
the  administrator  has  created  debts 
properly  chargeable  against  the  es- 
tate. But  to  enable  a  third  person  to 
hold  the  estate  so  responsible,  he  must 
take  upon  himself  the  burden  of  prov- 
ing that  it  was  a  reasonable  expense 
incurred  for  the  benefit  of  the  estate, 
in  the  same  manner  as  the  administra- 
tor must  have  done,  had  he  incurred 
the  expense  and  presented  his  claim 
for  allowance  by  the  chief  justice. 
*  *  *  'The  giving  of  the  note  by  the 
executor  did  not  bind  the  estate.' " 
Adriance  v.  Crews,  45  Tex.  181,  182, 
quoting  from  Price  v.  Mclver,  25  Tex. 
769,  772,  as  stating  the  result  of  Cald- 
well V.  Young,  21  Tex.  800;  Daven- 
port V.  Lawrence,  19  Tex.  317;  Young 
r.  Smith,  22  Tex.  345,  347;  Jones  v. 
Lewis,  11  Tex.  359,  364,  and  Portis  v. 
Cole,   11  Tex.  157. 

An  executrix  has  authority  to  incur 
reasonable  and  proper  expense  in  the 
management  and  disposition  of  the  es- 
tate in  accordance  with  the  terms  of 
the  will.  Dyer  v.  Winston,  77  S.  W. 
227,  33  Tex.  Civ.  App.  412. 
b.    Attorney's   Fees  and  Court   Costs. 

Executor  will  be  allowed  all  rea- 
sonable attorney  fees  that  may  be  nec- 
essarily incurred  by  them  in  the  course 
of  the  administration.  Armstrong  v. 
O'Brien,  83  Tex.  635,  639,  19  S.  W.  268. 
See  ante,  "Employment  of  Attorney," 
V,  M,  2,  d,   (3),  (d). 

The  estate  of  a  deceased  person  is 
liable  to  an  attorney  for  the  reasona- 
ble value  of  professional  services  nec- 
essarily rendered  at  the  instance  of  the 
administrator  for  the  benefit  of  the  es- 
tate.    Jones  V.  Lewis,  11  Tex.   359. 

An  ordinary  administrator  can  stip- 
ulate only  for  reasonable  attorney's 
fees  or  compensation  for  services  ob- 
tained in  administering  the  estate  and 
can  not  contract  for  the  prosecution 
ot  claims  giving  a  stipulated  share  of 
the  sum  which  may  be  realized.  Aliter 
in  case  of  the  survivor  administering 
the    community     property.      James    v. 
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Turner,  78  Tex.  241,  14  S.  W.  574. 
See  the  title  HUSBAND  AND  WIFE. 
Hart.  Dig.  art.  1188,  providing  that 
all  reasonable  attorney's  fees  neces- 
sarily incurred  by  an  administrator  in 
the  course  of  administration  shall  be 
allowed,  does  not  prevent  an  admin- 
istrator from  contracting  for  attorney's 
services' in  an  action  against  the  estate, 
for  which  the  attorney  may  sue  the 
administrator  in  his  representative  ca- 
pacity.    Portis  V.  Cole,  11  Tex.  157. 

An  attorney  at  law  can  maintain  an 
action  against  an  administrator  in  his 
representative  capacity,  upon  a  reason- 
able contract  for  professional  services 
in  a  case  where  such  services  were  nec- 
essary. Caldwell  v.  Young,  21  Tex. 
800;  Price  v.  Mclver,  25  Tex.  769; 
Jones  V.  Lewis,  11  Tex.  359;  Portis 
V.   Cole,   11   Tex.   157. 

An  executor  was  entitled  in  his  ac- 
count to  charge  a  reasonable  fee  paid 
to  attorneys  for  defending  an  action 
brought  for  the  purpose  of  attacking 
testator's  title  to  the  land  devised  and 
for  damages.  Ackermann  v.  Acker- 
mann   (Civ.  App.),  99  S.  W.  889. 

Where  testator  devised  his  real  es- 
tate, share  and  share  alike,  and  gave  one 
of  the  devisees  a  legacy,  but  did  not 
leave  sufficient  personal  property  to 
liquidate  it,  and  such  devisee  refused 
to  sign  a  deed  conveying  a  parcel  of 
the  real  estate  until  the  others  agreed 
to  give  her  a  lien  on  another  parcel 
for  her  legacy,  and  thereafter  some  of 
the  devisees  sued,  attacking  the  claim 
of  the  devisee  in  question,  it  was  the 
duty  of  the  executor  to  defend  against 
the  action  and  employ  counsel  at  the 
expense  of  the  estate,  and  this,  not- 
withstanding the  fact  that  such  devisee 
had  employed  counsel.  Ackermann  v. 
Ackermann  (Civ.  App.),  99  S.  W.  889. 
The  temporary  administrator  is  not 
entitled  to  an  allowance  for  his  attor- 
ney lepresenting  him  on  appeal  by  the 
heirs  of  the  decedent  to  the  district 
court  from  the  order  of  the  probate 
court   fixing   the   compensation   of  the 


administrator.     Bell  v.  Goss,  76  S.  W. 
315,  33   Tex.   Civ.   App.   158. 

The  costs  incurred  in  an  abandoned 
effort  to  administer  upon  an  estate  are 
chargeable  to  the  person  incurring 
them  and  not  against  the  decedent's 
estate.  Duncan  v.  Veal,  49  Tex.  603; 
Marks  v.  Hill,  46  Tex.  345. 

Costs  of  Defending  or  Prosecuting 
Title  to  Land. — All  expenses  neces- 
sarily incurred  by  an  administrator  in 
prosecuting  or  defending  the  title  of 
th^  estate  for  taxes  and  court  costs 
were  properly  chargeable  against  the 
whole  estate;  and,  if  the  administrator 
has  not  been  reimbursed  for  such  ex- 
penditures, he  has  the  right  to  have 
them  taken  into  account  in  a  proceed- 
ing distribution  of  the  estate.  Eck- 
ford  V.  Knox,  67  Tex.  200,  2  S.  W.  372; 
Hanrick  v,  Gurley,  93  Tex.  458,  476, 
55  S.  W.  119,  54  S.  W.  347,  56  S.  W. 
330,  affirming  in  part  and  reversing 
in   part   48   S.   W.   994. 

Fees  for  Prosecution — ^Indian  Depre- 
dation Claims. — Where  intestate  had 
certain  claims  against  the  government 
for  depredations  committed  by  In- 
dians, his  administrator  had  no  power 
to  pay  to  any  person  out  of  the  sum 
collected  from  the  United  States  an 
amount  exceeding  15  per  cent  of  the 
amount  allowed  by  the  court  of  claims 
for  expenses  and  fees  in  procuring 
such  allowance.  Friend  v.  Boren.  43 
Tex.  Civ.  App.  33,  95  S.  W.  711.  af- 
firmed in  101  Tex.  636,  no  op„  apply- 
ing Lynch  v.  Pollard,  26  Tex.  Civ.  App. 
103,  62  S.  W.  945. 

Recovery  of  Excess  Fees.— Admin- 
istratrix can  not  sue  under  act  regu- 
lating fees  of  office,  in  individual 
capacity,  for  excess  fees  paid  as  ad- 
ministratrix. Orton  V.  Engledow,  8 
Tex.  206,  209. 
c.  Taxes. 

An  independent  executor,  who  is  io 
possession  of  land  left  by  deceased, 
and  who  has  paid  the  taxes  thereon,  is 
entitled  to  be  reimbursed  therefor  be- 
fore the  land  can  be  recovered  by  the 
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heirs.     Moore  v.  Bryant,  10  Tex.   Civ. 
App.  131,  31   S.   W.  223. 

8.  Misappropriation,  Waste  or  Loss  of 

Assets. 
a.  General  Rule. 

General  executors  and  administra- 
tors are  liable  for  all  assets  that  have 
come  into  possession,  or  that  might 
have  been  reduced  to  possession  by 
the  use  of  ordinary  care.  Roberts  v. 
Stuart,  80  Tex.  379,  15  S.  W.  1108. 
See  ante,  "Degree  of  Care  Required- 
Due   Diligence."   V,    H. 

An  executor  can  not  be  charged  in 
his  account  for  an  outstanding  debt 
due  the  deceased  which  he  did  not  col- 
lect where  its  noncollection  was  not 
due  to  gross  negligence,  and  was  not 
collusive,  fraudulent,  or  unreasonable, 
since  an  executor  can  only  be  charged 
with  acts  and  assets  which  have  or 
should  have  come  to  his  hands  in 
the  exercise  of  reasonable  diligence. 
Townsend  v.   Hunger,  9  Tex.  300. 

That  property  was  lost  or  squan- 
dered in  the  course  of  the  administra- 
tion is  a  ground  of  complaint  against 
the  administrator  in  the  probate  court, 
or  in  direct  proceedings  for  the  re- 
vision of  such  errors.  Baker  v.  De 
Zavalla,  1  Posey  Unrep.   Cas.  621, 

Effect  of  Misappropriation  and  Ex- 
tent of  Liability. — If  an  administrator, 
having  possession  of  the  personal  ef- 
fects of  his  intestate,  abuses  his  trust, 
and  uses  such  property  as  his  own,  he 
thereby  renders  himself  and  his  securi- 
ties liable  to  the  heirs,  creditors,  and 
other  persons  interested  in  the  estate. 
Evans  v.  Oakley,  2  Tex.  182. 

In  such  a  case,  the  person  to  whom 
such  property  may  have  been  illegally 
transferred  and  delivered  is  not,  ordi- 
narily, liable  for  the  same  or  its  value 
at  the  suit  of  the  heirs.  Their  remedy 
must  be  against  the  administrator  and 
the  securities  on  his  official  bond. 
Evans  v.  Oakley,  2  Tex.  182. 

Liability  for  Interest. — See  post,  "In- 
terest/' V,  M,  9. 


b.  Loss  before  Qualification. 

An  executor  is  not  liable  for  the  loss 
of  property  before  his  qualification,  un- 
less he  had  such  property  then  in  pos- 
session. Roberts  v.  Stuart,  80  Tex. 
379,  15  S.  W.  1108. 

Executor  is  not  liable  for  assets 
which  never  came  into  his  control,  but 
were  stolen  before  he  qualified,  and 
which  he  has  used  due  diligence  to 
recover.  Roberts  v.  Stuart,  80  Tex. 
379.   387,   15   S.   W.    1108. 

See  testimony  held  to  support  a  find- 
ing as  a  fact  the  theft  of  certain  arti- 
cles before  letters  of  temporary  ad- 
ministration had  been  obtained,  and 
negativing  the  allegation  that  the  tes- 
tatrix died  in  possession  of  the  prop- 
erty sued  for.  Roberts  v.  Stuart,  80 
Tex.   379,   15   S.   W.   1108. 

c.  Recovery  by  Administrator  d.  b.  n. 
See     post,     "Powers     and     Duties," 

XII,  C. 
9.  Interest 

Executors  and  administrators  are 
not  chargeable  with  interest  on  assets 
in  their  hands  as  of  course;  but  there 
must  be  special  circumstances  to  war- 
rant such  a  charge.  Davis  v.  Thorn, 
6  Tex.  482. 

Under  the  probate  laws,  provided 
for  speedy  settlement  of  estates,  aif 
administrator  is  not  liable,  in  the  ab- 
sence of  statutory  provision,  for  in- 
terest on  funds  in  his  hands,  unless 
he  actually  loans  such  funds,  and  re- 
ceives interest.  Stonebraker  v.  Friar, 
70  Tex.  202,  7  S.  W.  799. 

Section  173  of  the  probate  law  of 
1870  provides,  "that  the  court  shall 
exercise  equitable  control  in  making 
executors  or  administrators  accounta- 
ble for  interest  accruing  to  the  es- 
tate;" and  it  appearing  to  the  su- 
preme court  that  this  power  was  equi- 
tably exercised  in  the  present  cause  by 
the  court  below,  it  declines  disturbing 
the  judgment.  Noble  v.  Jones,  35  Tex. 
692. 

Payment  into  Court. — In  a  suit  against 
an  administrator  he  may  save  interest 
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by  tendering  into  court  the  money  re- 
maining in  his  hands;  but  if  he  resists 
the  proceedings  of  one  entitled  there- 
to, it  is  proper  to  charge  him  with  in- 
terest from  the  time  the  money  should 
have  been  paid  over,  or  demand  made. 
Simpson  v.  Knox,  1  Posey  569. 

Failure  to  Deliver  Funds  to  Heirs  or 
Pay  legacies. — Where  an  administrator 
fails  to  deliver  money  to  the  heirs,  or 
to  account  for  it  in  any  way  for  10 
years,  it  is  not  error  to  charge  him 
with  interest  thereon  from  the  time  he 
received  it.  McKinney  v,  Nunn,  82 
Tex.  44,  17  S.  W.  516. 

Executrix  would  be  liable  for  inter- 
est on  legacy  from  time  when,  in  pru- 
dent management  of  estate,  she  could 
safely  pay  legacy.  Hawkins  v.  For- 
rest, 1  Posey  167,  174. 

Delay  to  Pay  Debts. — An  executrix 
will  be  chargeable  with  interest  from 
the  time  when,  in  the  prudent  manage- 
ment of  the  estate,  and  in  view  of  its 
debts  and  conditions,  and  after  de- 
mands made  on  her,  she  can  pay  it  v/ith 
out  risk.  Hawkins  v.  Forrest,  1  Posey 
Unrep.  Cas.  167. 

An  administrator  will  be  chargeable 
with  interest  accruing  on  claims 
against  the  estate  which  have  been  ap- 
proved, if  he  have  funds  and  neglect 
to  take  proper  steps  to  have  the  funds 
applied  to  the  discharge  of  the  claims. 
Finley  v.  Carothers,  9  Tex.  517. 

Funds  Misappropriated  or  Used  for 
Individual  Benefit — Where  an  admin- 
istrator failed  to  account  for  a  large 
sum  of  money  belonging  to  the  estate, 
which  he  had  in  his  hands  from  Sep- 
tember 6,  1877,  until  April  2,  1903,  and, 
though  denying  that  he  loaned  funds 
belonging  to  the  estate,  he  testified 
that  he  loaned  his  own  money  at  high 
rates  of  interest,  it  was  proper  for  the 
court  to  charge  him  interest  on  the 
funds  of  the  estate  so  misappropriated 
at  the  highest  legal  rate.  Thomas  v. 
Hawpe,  80  S.  W.  129,  35  Tex.  Civ.  App. 
311. 


10.  Torts. 

a.  In  GeneraL 

Administrator  can  not  render  the  es- 
tate responsible  in  damages  for  torts, 
but  is  bound  to  deal  fairly  with  third 
persons,  regarding  estate.  Able  v 
Chandler,  12  Tex.  92. 

b.  Fraud  and  Illegality. 

See  ante,  "Fraud,"  V,  M,  2,  b,  (2). 

An  administrator,  in  the  performance 
of  his  duties,  is  bound  to  act  fairly, 
and  not  fraudulently;  and  the  estate 
can  not  be  permitted  to  derive  any  un- 
just or  unconscientious  advantage  from 
his  unauthorized  fraudulent  conduct 
or  representations.  Able  v.  Chandler, 
12  Tex.  88;  Crayton  v.  Munger,  9  Tex. 
285. 

The  fact  that  an  administratrix  is 
suing  in  a  representative  capacity  can 
not  confer  on  her  any  right  to  commit 
a  fraud  on  an  innocent  person,  and 
then  shelter  herself  from  the  conse- 
quences of  such  fraud  under  the  pre- 
text of  acting  in  a  fiduciary  capacity. 
Swenson  v.  Walker,  3  Tex.  93,  99. 
See  the  title  ESTOPPEL,  vol.  6,  p.  992. 

"An  administrator,  it  is  true,  can 
not  create  a  charge  upon  the  estate  he 
represents  by  his  illegal  or  fraudulent 
acts;  and  it  is  equally  true  that  the 
estate  can  not  derive  benefit,  or  obtain 
a  legal  advantage  as  against  innocent 
third  persons,  by  means  of  such  acts. 
The  estate  can  neither  be  charged  nor 
can  it  charge  others  by  means  of  the 
illegal  or  fraudulent  acts  of  its  legal 
representatives.  ♦  That  an  administra- 
tor in  his  representative  capacity  can 
not  derive  benefits  from  frauds  com- 
mitted by  him  in  that  or  any  other  ca- 
pacity is  a  proposition  too  plain  to  re- 
quire illustration.  It  is  (says  Judge 
Story  in  his  Commentaries  on  Equity 
Jurisprudence)  manifestly  a  result  of 
natural  justice  that  a  party  ought  not 
to  be  permitted  to  avail  himself  of  any 
agreement,  deed,  or  other  instrument, 
procured  by  his  own  fraud,  or  by  his 
own  violation  of  legal  duty,  or  public 
policy,  to  the  prejudice  of  an  innocent 
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party.  (2  Story,  Eq.,  §  695.)  It  would, 
indeed,  be  a  monstrous  doctrine  to 
hold  that  estates  may  speculate  upon 
the  fraudulent  acts  of  their  legal  rep- 
resentatives." Crayton  v.  Munger,  9 
Tex.  285,  292. 

Where  a  note  secured  by  a  mortgage 
of  property  belonging  to  an  estate  was 
paid  off  and  discharged  in  money  by 
the  executor,  and  the  mortgagee  re- 
leased her  lien,  it  discharged  the  estate 
from  further  liability  to  her,  and  it  is 
not  responsible  to  her  for  alleged 
fraudulent  acts  of  the  executor  in  aid- 
ing attorneys  in  lending  the  money  for 
her  on  inadequate  security,  so  that,  in 
the  event  of  her  failing  to  realize  the 
amount  of  her  second  loan,  she  could 
be  reinstated  in  her  rights  under  the 
first  mortgage  so  paid  and  discharged. 
Coutlett  V.  United  States  Mortg.  Co.  of 
Scotland,  58  S.  W.  997,  94  Tex.  164. 

c   Conversion  or  Retention  of  Prop- 
erty of  Third  Person. 
(1)  In  GeneraL 

"Where  an  administrator  obtains  and 
converts  property  belonging  to  an- 
other under  the  belief  that  it  belongs 
to  the  estate  of  his  intestate,  he  is  lia- 
ble, in  his  representative  as  well  as  in 
his  individual  capacity,  to  the  owner 
for  the  value  of  the  property;  and, 
when  sued  in  his  representative  ca- 
pacity, the  sureties  are  liable  on  his  of- 
ficial bond,  if  his  liability  is  estab- 
lished. Schmitt  V.  Jacques,  26  Tex. 
Civ.  App.  125,  62  S.  \V.  956,  affirmed  in 
94  Tex.  707,  no  op.;  Clapp  v.  Walters, 
2  Tex.  130."  Hill  v.  Escort,  38  Tex, 
Civ.  App.  487,  86  S.  W.  367,  368. 

Where  an  administrator  obtained  and 
converted  a  bank  deposit  given  by  his 
intestate  to  plaintiff,  the  administrator 
was  liable  therefor  both  in  his  repre- 
sentative and  individual  capacity.  Hill 
V.  Escort,  86  S.  W.  367,  38  Tex.  Civ. 
App.   487. 

If  A  grant  his  goods  to  B  in  fraud 
of  creditors,  B  can  recover  the  goods 
from  A's  administrator  on  the  ground, 
among  others,  that  the  deed  was  void 


only  as  against  creditors;  but  that  it 
remained  good  as  against  the  party" 
himself,  and  his  executors  and  adminis- 
trators. Hoeser  v.  Kraeka,  29  Tex.  450^, 
(2)    Actions. 

(a)  Personal    or    Representative    Ca- 
pacity. 

Where  property  has  come  into  the 
possession  of  an  executor  or  adminis- 
trator, he  may  be  sued  therefor  by  a 
person  claiming  a  better  title,  either 
in  his  individual  or  representative  ca- 
pacity.    Clapp  V.  Walters,  2  Tex.  130. 

Administration  Void. — Where  an  ad- 
ministrator is  sued  by  a  stranger  for 
the  recovery  of  land,  proof  of  title  in 
the  administrator's  intestate  is  a  good 
defense  to  the  action,  though  the  ad- 
ministration is  void.  Victory  v.  Stroud, 
15  Tex.  373. 

(b)  Form  of  Action. 

Trespass  to  Try  Title. — See  post, 
"Parties."  V,  M,  10,  c,  (2),  (d);  "Par- 
ties," VIII,  D.  See  the  title  TRES- 
PASS TO  TRY  TITLE  AND  EJECT- 
MENT. 

Action  of  Detinue. — See  Robbins  v, 
Walters,  2  Tex.  130,  137. 

Exceptions  Not  Taken  below. — A 
petition  which  does  not  aver  the  facts 
of  the  possession  in  the  intestate  and 
in  his  representative;  if  exception  be 
taken  at  the  proper  time  on  account  of 
such  omissions,  must  be  adjudged  in- 
sufficient to  sustain  the  action.  And 
advantage  can  be  claimed  in  the  appel- 
late court,  if  all  the  fact  in  proof  are 
sent  up,  and  there  had  been  no  proof 
of  such  possession.  In  the  absence  of 
such  statement  of  facts,  and  the  want 
of  such  proof  not  otherwise  appearing, 
the  appellate  court  is  bound  to  pre- 
sume the  evidence  was  sufficient  to  sus- 
tain the  action.  The  court  is  not  left 
to  the  influence  of  this  rule  in  support 
of  the  verdict;  where  the  record  shows 
that  possession  and  demand  was  ad- 
mitted. The  admission  must  be  un- 
derstood to  be  such  demand  and  pos- 
session as  would  sustain  the  action. 
Robbins  v.  Walters,  2  Tex.  130,  137. 
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Vcnufc. — A  plea  to  the  jurisdiction  by 
executors  in  trespass  to  try  title,  that 
they  live  in  another  county  than  that 
in«which  suit  is  brought,  and  adminis- 
tered the  estate  there,  is  bad.  Terry 
%K  Cutler,  4  Tex.  Civ.  App.  570,  23  S. 
W.  539. 

(c)  Time  to  Sue  and  Limitations. 
Rev.   Stat.,  art.   3218,   providing  that 

on  the  death  of  a  person  against  whom 
there  may  be  "cause  of  action"  limi- 
tations shall  cease  to  run  for  a  year,  or 
until  the  qualification  of  an  executor 
or  administrator  for  the  deceased,  ap- 
plies to  actions  for  the  recovery  of 
land.  Wynne  v.  Parke  (Civ.  App.),  32 
S.  W.  726,  reversed  on  another  point 
in  89  Tex.  413,  34  S.  W.  907. 

(d)  Parties. 

The  heirs  are  not  necessary  parties 
to  a  suit  against  an  administrator  for 
land  claimed  by  him  as  property  of  the 
estate.  Gunter  v.  Fox,  51  Tex.  383, 
overruling  Barrett  v.  Barrett,  31  Tex. 
344. 

Under  Probate  Act,  1870,  §  160,  pro- 
viding that  section  229  shall  not  apply 
to  independent-executors,  the  rule  that 
in  a  suit  against  an  independent  exec- 
utor to  contest  the  title  of  the  estate 
to  land  the  heirs  and  devisees  need 
not  be  made  parties  defendant  was  not 
changed  by  section  229,  requiring  such 
persons  to  be  made  parties  defendant 
in  such  suits.  Wood  v.  Mistretta,  49 
S.  W.  236,  20  Tex.   Civ.   App.  236. 

A  suit  to  correct  a  mistake  in  a  sale 
of  a  land  certificate  by  an  executor  is 
not  a  suit  to  contest  the  title  of  the 
estate  to  land,  within  Probate  Act  1870, 
§  229,  requiring  the  executor  and  heirs 
and  devisees  to  be  made  parties  to 
suits  contesting  the  estate's  title  to 
land.  Wood  v.  Mistretta,  49  S.  W.  236, 
20  Tex.   Civ.   App.  236. 

Action  or  Contract  Respecting  Lo- 
cation of  Land  Certificate. — Heirs  of 
decedent  were  not  necessary  parties  to 
action  against  administrator  to  enforce 
administrator's  contract  respecting  lo- 
cation    of    land    certificate    of    estate. 


Jack  V,  Cassin,  9  Tex.  Civ.  228,  230,  28 
S.   W.   832. 

In  an  action  to  establish  a  right  of 
way  across  the  land  of  a  decedent,  the 
heirs  or  devisees  should  be  made  par- 
ties defendant.  Dwyer  v.  Olivari 
(Sup.),   16  S.  W.  800. 

(e)  Pleading. 

In  an  action  by  a  donee  of  a  savings 
bank  deposit  against  the  donor's  ad- 
ministrator, a  petition  alleging  that  the 
deposit  was  not  the  property  of  the 
deceased,  but  was  and  is  the  separate 
property  of  plaintiff,  given  and  deliv- 
ered to  her  by  deceased,  who  was  her 
father,  prior  to  his  death,  sufficiently 
alleged  plaintiff's  ownership.  Hill  v. 
Escort,  38  Tex.  Civ.  App.  487,  86  S. 
W.  367. 

In  an  action  by  a  donee  of  a  bank 
deposit  against  the  donor  s  administra- 
tor to  recover  the  same,  it  was  not 
necessary  that  plaintiff  should  have 
pleaded  the  writing  by  which  she  ac- 
quired title  in  order  to  prove  it.  Hill 
V.  Escort,  38  Tex.  Civ.  App.  487,  86  S. 
W.   367. 

(f)  Verdict 

In  an  action  against  an  independent 
executrix  and  the  heirs  of  a  decedent 
claiming  land  in  controversy,  a  verdict 
against  the  executrix  binds  the  heirs, 
though  it  does  not  mention  them. 
Kalteyer  v.  Wipff  (Civ.  App.),  49  S. 
W.   1055. 

(g)  Judgment. 

On  a  recovery  of  land  against  one 
claiming  it  both  in  her  own  right  and 
as  independent  executrix  of  her  son's 
estate,  judgment  recovered  for  rents 
should  run  against  her,  not  only  as 
executrix,  but  personally.  Penn  v. 
Case,  36  Tex.  Civ.  App.  4,  81  S.  W.  349, 
affirmed  98  Tex.  628,  no  op. 

An  order  in  the  probate  court  de- 
claring "that  D  is  entitled  to  one-half 
of  said  league  of  land,"  evidences  an 
adjudication  in  the  court  upon  the 
subject;  as  do  the  words,  it  "having 
been  shown  to  the  satisfaction  of  the 
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court,"   import    a    trial.      Guildford    v. 
Love,  49  Tex.  715. 

.After  such  adjudication,  and  after  a 
commission  to  make  partition  in  ac- 
cordance therewith  had  made  their  re- 
port, the  court  ordered  that  the  admin- 
istrator make  deed  for  the  half  set 
apart  within  one  month.  Held,  that 
the  failure  of  the  administrator  to  make 
such  deed  did  not  avoid  the  adjudica- 
tion as  to  the  extent  of  the  interest. 
Guildford  v.  Love,  49  Tex.  715. 

Persons  Concluded — Heirs  Concluded. 
—Executors  whether  an  independent 
executor  or  an  executor  administering 
under  the  probate  court,  is  competent 
to  bind  heirs  in  defending,  foreclosure 
suit;  e.  g.,  by  submission  to  jurisdiction 
of  federal  bankruptcy  court  in  suit  by 
assignee  to  foreclose.  Cuney  v.  Shaw, 
56  Tex.  435,  438,  citing  Guildford  v. 
Love,  49  Tex.  715;  Gunter  v.  Fox,  51 
Tex.  383;,Zacharie  v,  Waldrom,  56  Tex. 
116. 

Presumption  That  Administrator 
Given  Notice. — ^To  support  order  of 
county  court  adjudging  interest  in  land 
as  against  estate,  it  will  be  presumed, 
in  absence  of  recitals  of  service  that 
administrator  was  given  due  notice. 
Guildford  v.  Love,  49  Tex.  715,  741. 

Title  to  Land  Litigated  in  Suit  in; 
Which  Administrator  Defendant — A 
judgment  agamst  the  administrator 
alone  does  not  conclude  an  heir  to 
land,  title  to  which  may  have  been  lit- 
igated in  a  suit  in  which  the  adminis- 
trator was  defendant  in  the  litigation. 
East  V.  Dugan,  79  Tex.  329,  15  S.  W. 
273. 

The  heirs  and  devisees  of  a  testator 
whose  will  provided  for  administration 
independently  of  the  probate  court 
are  bound  by  a  judgment  entered  in 
1871  against  the  independent  executor 
in  an  action  involving  the  estate's  title 
to  certain  real  property,  notwithstand- 
ing that  they  were  not  made  parties 
thereto.  Wood  v.  Mistretta,  20  Tex. 
Civ.  App.  236,  49  S.  W.  236,  50  S.  W. 
135,  affirmed  in  93  Tex.  678,  no  op. 


(h)  Appeal. 

See  ante,  "Pleading,"  V,  M,  10,  c, 
(2),   (e). 

N.    PERSONAL    LIABILITY. 

Administrator  is  personally  liable  for 
his  authorized  acts.  Johnson  v.  Brown, 
25  Tex.  Supp.  120,  128;  Edmonson  v, 
Garnett,  33  Tex.  250,  259. 

The  administration  of  the  assets  un- 
der the  order  of  the  court  protects  the 
administrator,  in  absence  of  actual 
fraud,  against  heirs  of  the  deceased. 
Cameron  v.  Morris,  83  Tex.  14,  18  S. 
W.  422. 

On  Contracts.— See  ante,  "Personal 
Liability  on  Unauthorized  Contract," 
V,  M,  2,  c;  "Employment  of  Attor- 
ney,'' V,  M,  2,  d,  (3),   (d). 

0.  PROPERTY  ACQUIRED  BY 
EXECUTOR  OR  ADMINISTRA- 
TOR 

1.  Conveyance  in  Individual  Capacity. 
Conveyance  to  Executor  as  Agent  of 

Creditors. — An  administrator  sold  land 
of  the  estate  on  12  months'  credit,  and 
the  note  distributed  among  creditors 
of  the  estate  in  payment  of  their  claims. 
When  the  note  became  due,  the  pur- 
chaser of  the  land  conveyed  it  to  the 
administrator  in  his  individual  capacity 
as  an  agent  of  the  creditors  as  a  part 
payment  on  the  note.  Held  that,  the 
estate's  interest  in  the  land  was  com- 
pletely divested  by  the  sale,  and  the 
fact  that  the  administrator  in  his  in- 
dividual capacity  received  a  reconvey- 
ance of  it  and  sold  it  for  the  creditors 
did  not  give  the  heirs  of  the  decedent 
any  interest  in  the  land.  Berryman  v, 
Biddle,  48  Tex.  Civ.  App.  624,  107  S. 
W.  922;  Berryman  v,  McDonald,  49 
Tex.  Civ.  App.  81,  107  S.  W.  944. 

Lands  in  Which  Decedent  Had  In- 
terest.— An  administrator,  who  pur- 
chased in  his  own  name  lands  in  which 
decedent  had  an  interest,  and  assumed 
the  payment  of  a  mortgage  thereon, 
could  not  shift  his  liability  to  the  es- 
tate by  an  ex  parte  proceeding  in  the 
county  court,  in  which  he  alleged  he 
had  purchased  the  lands  for  the  estate, 
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and  not  for  himself,  after  the  time  for 
filing  the  mortgagee's  claim  to  establish 
a  lien  had  expired,  and  after  proceed- 
ings had  been  begun  to  recover  the 
lands.  Judgment,  American  Freehold 
Land  &  Mortg.  Co.  of  London  v.  Mac- 
Donell  (Civ.  App.),  54  S.  W.  259,  re- 
versed. American  Freehold  Land 
Mortg.  Co.  of  London  v.  McDonell,  55 
S.  W.  737,  93  Tex.  398. 

2.  Deed  to  Executor  or  Administrator 
as  Such. 

Deed  made  to  administrator,  as  such, 
does  not  vest  title  in  him,  but  becomes 
assets  in  his  hands.  Soye  v.  McGallis- 
ter,  18  Tex.  80,  97. 

A  deed  to  an  administrator  vests  the 
title  in  him,  only  sub  modo,  and  for  the 
purposes  of  administration.  He  takes 
only  temporarily,  for  the  benefit  of 
creditors,  if  any,  and  the  heirs;  and  his 
right  determines  with  the  period  of 
his  administration.  Easterling  v.  Bly- 
the,  7  Tex.  210. 

Where  land  is  conveyed  to  an  admin- 
istrator, it  will  be  presumed,  after  the 
lapse  of  the  period  fixed  by  law  for 
administration,  that  the  estate  has  been 
fully  administered,  so  as  to  entitle  the 
heirs  to  sue  for  recovery  of  the  land. 
Easterling  v.  Blythe,  7  Tex.  210. 

Where  land  is  conveyed  to  an  ad- 
ministrator, the  heirs,  after  the  estate 
has  been  administered,  may  sue  in  tres- 
pass to  try  title  therefor.  Easterling 
r.  Blythe,  7  Tex.  210. 

Heirs  may  sue*  jointly  to  recover 
land,  with  or  without  administrator, 
where  rights  of  creditors  will  not  be 
affected.  Easterling  v.  Blythe,  7  Tex. 
210,   213. 

"And,  as  respects  the  right  of  the 
heirs  to  maintain  the  action,  it  is  not 
material  whether  their  title  be  con- 
sidered a  legal  or  an  equitable  title.  The 
law  affords  the  same  protection  to  the 
one  as  the  other.  Easterling  v.  Blythe, 
7  Tex.  210,  214. 

A  vendor  contracted  by  title  bond  to 
sell  land  on  which  he  reserved  a  vend- 
or's  lien.     Subsequently,   on   the   pay- 


ment of  the  purchase  money  by  an- 
other than  the  purchaser,  the  vendor 
executed  an  instrument  purporting  to 
release  and  quitclaim  the  land  to  the 
purchaser,  free  of  the  vendor's  lien. 
Held,  that  neither  the  title  bond  nor 
the  suBsequ*^nt  instrument  devested 
the  vendor  of  his  legal  title,  and  a  sub- 
sequent conveyance  of  the  land  and  of 
the  vendor's  lien  to  the  executrix  of 
the  person  who  paid  the  purchase 
money  for  the  vendee  invested  such  ex- 
ecutrix with  a  vendor's  lien,  as  well  as 
the  superior  title  to  the  land,  or  to 
money  realized  from  its  sale,  as  secu- 
rity for  her  claim.  Zieschang  v.  Hel- 
mke  (Civ.  App.),  84  S.  W.  436. 

3.  Property  Purchased  with  Funds  of 

Estate. 

Where  an  executor  or  administrator 
purchase  property  with  the  funds  of 
the  estate,  the  purchase  inures  to  the 
benefit  of  the  estate.  Where  an  ex- 
ecutor or  administrator  purchases  land 
with  the  money  of  the  estate  and  takes 
the  deed  in  his  own  name,  and  after- 
wards sells  the  same,  his  conduct  is  a 
fraud  upon  the  rights  of  the  heirs  of 
the  estate  which  he  represented  and  a 
purchaser  from  the  administrator  with 
a  knowledge  of  the  facts  becomes  par- 
ticeps  criminis  in  the  fraud.  McCoy  r. 
Crawford,  9  Tex.  353,  356. 

W^here  an  administrator  purchases 
slaves  with  the  property  of  the  est.ite. 
they  belong  to  the  estate,  and  he  holds 
them  in  trust  for  all  interested,  even 
if  he  be  not  rightfully  administratoi. 
Parker  v.  Portis,  14  Tex.  166. 

Property  bought  by  executors  with 
funds  belonging  to  estate  or  profits  of 
such  estate  becomes  part  of  estate,  to 
which  wife  has  no  greater  interest  than 
she  had  at  time  of  her  husband's  death. 
Weir  V,  Smith,  62  Tex.  1,  10. 

4.  Purchase     at     Sale     in     Favor     of 

Decedent's  Estate. 

Where     executor     bid     for    land    as 

executor  of  estate,  it  was  sold  to  him 

as    such   executor,   and    he   paid   for   it 

by  credit  on  debts  belonging  to  estate, 
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to  pay  which  land  was  sold,  property 
belonged  to  estate.  Thomson  v. 
Shackelford,  6  Tex.  Civ.  App.  121,  129, 
24  S.  W.  980,  affirmed  in  93  Tex.  697,  no 
op.  See  Weir  v.  Smith,  62  Tex.  1,  15. 
Where  an  administrator  purchases 
land  at  a  judicial  sale  made  to  satisfy 
a  claim  in  favor  of  the  estate  which  he 
represents,  and  causes  the  purchase 
money  to  be  credited  on  the  claim,  the 
purchase  inures  to  the  benefit  of  the 
estate,  although  the  administrator  may 
have  accounted  for  the  purchase  money 
in  the  final  settlement.  McCoy's 
Heirs  z\  Crawford,  9  Tex.  353. 

Rights    and     Remedies    of    Heirs. — 

Land  purchased  by  administrator  at 
judicial  sale  to  satisfy  debt  due  estate 
may  be  recovered  by  heirs  from  per- 
son to  whom  he  has  sold  it  with  notice, 
notwithstanding  purchase  money  has 
been  accounted  for.  McCoy  v.  Craw- 
ford, 9  Tex.  353,  357. 

A  will  directed  the  executor  to  col- 
lect the  debts  due  testator,  and  divide 
them  equally  between  five  persons, 
one  of  whom  was  the  executor.  To 
defraud  one  of  such  legatees,  who  was 
also  a  creditor  of  the  executor,  the  lat- 
ter conveyed  land  taken  in  satisfac- 
tion of  such  debts  to  one  having  knowl- 
edge of  his  intent.  Held  that,  in  a  suit 
by  such  defrauded  legatee  alone,  the 
conveyance  would  be  held  void  only 
as  to  two-fifths  of  the  land;  the  execu- 
tor being  authorized  by  the  will  to 
sell  any  portion  of  the  estate  to  satisfy 
legacies.  Thomson  v,  Shackelford;  6 
Tex.  Civ.   App.   980,   24   S.   W.  980. 

Deed  to  Heir  by  Mistake.— Where 
land  sold  upon  a  judgment  recovered 
by  an  executor  is  bid  in  by  him  at  ex- 
ecution sale,  and  by  mistake  the 
sheriffs  deed  is  made  out  to  the  heirs 
of  the  testator,  the  land  becomes  an 
asset  of  the  estate;  and  the  fact  of  the 
mistake  may  be  shown  in  a  subsequent 
suit  between  the  devisees  of  the  tes- 
tator and  parties  deriving  title  from 
the  executor.  Bennett  v.  Kiber,  76 
Tex.  385,   13   S.  W.  220. 


5.  Purchase  from  Heirs,  Devisees,  etc» 
A  trustee  or  executor  who  purchases 

the  estate  from  the  cestui  que  trust, 
or  heir,  must  pay  therefor  a  full,  fair 
and  adequate  consideration,  and  if  there 
be  any  concealment  as  to  the  real  value 
of  the  property,  or  a  false  or  fraudu- 
lent representation  as  to  the  value 
thereof,  the  sale  will  be  set  aside. 
Hickman  v.  Stewart,  69  Tex.  255,  5  S. 
W.  833;  Erskine  v.  De  La  Baum,  3 
Tex.  406; .  Connolly  v,  Hammond,  51 
Tex.  635. 

Under  the  laws  of  the  late  republic 
of  Texas  in  force  on  June  1,  1844,  an 
administrator  could  purchase  from  an 
heir  of  his  intestate  the  interest  of 
such  heir  in  the  lands  belonging  to  the 
succession.  Erskine  v.  De  La  Baum, 
3  Tex.  406. 

The  vendor  could  not,  at  his  option, 
set  aside  a  purchase  and  sale  so  made, 
without  showing  some  fraud  on  the 
part  of  the  administrator  in  procur- 
ing such  purchase.  Ersking  v.  De  La 
Baum,  3  Tex.  406. 

Burden  is  on  heirs  selling  to  admin- 
istrator to  show  fraud  in  vendee. 
Erskine  v.  De  La  Baum,  3  Tex   406,  421. 

Where  testator  gives  a  life  estate  in 
land  to  his  wife,  with  remainder  to 
his  heirs,  and  the  wife  conveys  her  in- 
terest to  the  executor,  he  can  not  ac- 
quire title  adverse  to  the  heirs;  and 
therefore,  on  the  death  of  the  wife, 
the  remainder  vests  in  the.  heirs,  and 
is  held  by  the  executor  for  their  ben- 
efit, and  is  a  part  of  the  estate,  subject 
to  distribution  under  the  will.  Black- 
well  V.  Blackwell,  86  Tex.  207,  24  S. 
W.  389,  reversing  23  S.  W.  31. 

6.  Purchase  from  Decedent's  Vendee. 
See  ante,  "Purchase  from  Decedent's 

Vendee,"  V,  M,  5,  g. 

7.  Purchase  of  Claims  against  Estate. 
See  ante,  "Purchase  of  Claims  against 

Estate,"  V,   M,  5,  h. 

P.     COEXECUTORS    AND    COAD- 
MINISTRATORS. 
1.   Authority  of  Part  to  Act. 

The   acts  of  one  of  several  adminis- 
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trators  in  respect  to  the  administra- 
tion of  the  effects  are  deemed  to.  be 
the  acts  of  all,  and  are  valid.  Dean 
V.   Duffield,   8   Tex.   235. 

All  executors  appointed  by  will  must 
join  in  its  execution.  McLane  v. 
Belvin,  47  Tex.  493,  501;  Hart  v.  Rust, 

46  Tex.  556;  Giddings  v,  Butler,  47  Tex. 
535,    544. 

Where  a  will  confers  power  on  three 
executors  "to  settle  the  affairs"  or  to 
"settle  up  the  estate"  of  a  testator, 
one  executor  alone  can  not  execute 
such  power,  where  all  three  have  ac- 
cepted the  trust.  Wright  v.  Dunn,  73 
Tex.  293,  295,  11  S.   W.  330. 

Two  executors  without  the  joinder, 
and  in  opposition  to  the  wish  of  the 
third,  can  not  create  a  valid  and  bind- 
ing obligation  against  the  estate  for 
the  payment  of  money.  McLane  v, 
Belvin,  47  Tex.  493;  Giddings  v,  Butler, 

47  Tex.  535,  544. 

Ratification. — When  a  trust  is  exe- 
cuted by  one  of  several  joint  execu- 
tors, with  the  consent  and  approba- 
tion of  the  others,  or  when  the  others 
subsequently  ratify  a  sale  made  by  one 
under  the  trust,  the  act  of  the  single 
executor  will  be  regarded  in  equity  as 
binding  upon  the  estate.  Giddings  v. 
Butler,  47  Tex.  535. 

The  exceptions  recognized  above 
are  as  well  settled  as  the  rule  that  a 
joint  power  must  be  executed  by  the 
joint  act  of  the  trustees  or  executors. 
Giddings  v.   Butler,  47  Tex.  535. 

Undertaking  by  one  of  two  independ- 
ent executors  under  a  will  requiring 
executors  to  act  jointly  does  not  bind 
the  estate  and  can  not  be  specifically 
enforced.  House  v.  Kendall,  55  Tex. 
40,  43. 

Evidence  of  Contract. — In  a  suit  for 
commissions  by  a  real  estate  agent  al- 
leged to  have  been  employed  to  sell 
land  belonging  to  a  decedent's  estate, 
the  letters  written  by  one  of  the 
executors  to  plaintiff  and  to  the  per- 
son to  whom  testator's  real  estate  was 
alleged  to  have  been  sold  are  admissi- 


ble against  the  estate  without  the  co- 
executors  having  joined  therein;  Rev. 
St.  arts.  1936,  1937,  providing  that  the 
acts  of  one  executor  shall  be  as  valid 
as  if  all  had  joined  therein,  except  in 
the  conveyance  of  real  estate.  Arm- 
strong V.  O'Brien,  83  Tex.  635,  19  S. 
W.  268. 

Execution  of  Power  of  Sale  by  Part 
of  Several  Joint  Executors. — See  the 
title  EXECUTORS'  AND  ADMINIS- 
TRATORS' SALES. 

2.  Effect  of  Death,  Resignation  or  Re- 
fusal to  Act. 

a.  In  General. 

Where  two  or  more  persons  arc 
nominated  in  a  will  as  executors,  with 
a  trust  imposed  thereby,  without  any 
expression  denying  the  power  to  a  less 
number  to  execute  the  will,  one  alone 
may  execute  the  will,  where  the  others 
decline  to  accept,  renounce  the  trust, 
or  die  before  the  duties  imposed  by  the 
will  upon  the  executors  are  performed. 
McCown  V.  Terrell,  9  Tex.  Civ.  App. 
66,  73,  29  S.  W.  484  (see  87  Tex.  470); 
Johnson  v.  Bowden,  43  Tex.  670,  671; 
Mayes  v.  Blanton,  67  Tex.  245,  3  S.  W. 
40;  Roberts  v.  Connellee,  71  Tex.  11,  8 
S.  W.  626;  McDonald  v.  Hamblen,  78 
Tex.  628,  632,  14  S.  W.  1042;  Bennetts. 
Kiber,  76  Tex.  385,  13  S.  W.  220;  Mc- 
Cown V.  Terrell  (Civ.  App.),  40  S.  W. 
54,  56,  reversed  in  9  Tex.  231;  Daugh- 
erty  v.  Moon,  59  Tex.  397,  399;  Ander- 
son V,  Stocksdall,  62  Tex.  54. 

A  will  made,  conferring  powers 
upon  executors,  while  the  statutes  of 
the  state  provide  that  the  will  may  be 
administered  by  the  survivor,  or  by 
one  qualifying,  on  the  death,  resigna- 
tion, or  refusal  to  act  of  the  others, 
will  be  considered  as  conferring  such 
powers  upon  those  who  by  law  might 
discharge  the  duties  of  executors. 
Johnson  v.  Bowden,  43  Tex.  670. 

b.  Efifect  of  Failure  to  Qualify. 

A  conveyance  by  part  of  the  execu- 
tors named  in  a  will  is  justified,  where 
the  others  refuse  to  qualify.    Johnson 


Digitized  by 


Google 


Executors  and  Administrators 


507 


r.  Bowden,  43  Tex.  670;  Johnson  v, 
Bowden,  37  Tex.  621. 

Return  of  Inventory. — Section  74  of 
the  probate  act  of  March  20,  1848 
(Paschal's  Dig.,  art.  1335),  providing 
"that  if  there  be  more  than  one  execu- 
tor named  in  the  letters,  any  one  or 
more  of  them,  on  the  neglect  of  the 
rest,  may  return  an  inventory,"  &c., 
conferred  the  full  powers  granted  by 
the  will  to  executors  upon  the  one  or 
more  qualifying.  Johnson  v.  Bowden, 
43  Tex.  670. 

Presumption  of  Renunciation  by 
Joint  Executor — Independent  Execu- 
tor.—Where  a  testator  bequeaths  his 
estate  to  several  executors,  and  the 
survivor  of  them,  as  independent 
executors,  and  only  one  of  them  quali- 
fies, the  others  being  still  alive,  the  in- 
dependent feature  of  the  will  must  be 
disregarded,  and  the  executor  who 
qualifies  must  administer  the  estate,  as 
in  other  cases,  under  the  orders  of  the 
probate  court.  Blanton  v,  Mayes,  58 
Tex.  422. 

Where  a  testator  bequeaths  his  es- 
tate to  several  executors  and  the  sur- 
vivor of  them  on  trusts  specified  to  be 
executed  without  action  of  the  court 
exercising  probate  jurisdiction  other 
than  the  probate  and  registration  of 
the  will,  the  death  of  coexecutors 
named,  is  the  sole  event  which  can  au- 
thorize the  one  who  qualifies  under  the 
will  to  administer  the  estate  and  exe- 
cute the  trusts  free  from  the  control 
of  the  probate  court.  Blanton  v.  Mayes, 
58  Tex,  422. 

c.    Surviving   Coexecutor  or  Adminis- 
trator. 
(1)    Authority  to  Act 

Where  there  are  several  executors, 
and  one  of  them  dies,  the  entire  au- 
thority remains  with  the  survivors. 
Anderson  v.  Stockdale,  62  Tex.  54; 
Saul  V.  Frame,  3  Tex.  Civ.  App.  696,  22 
S.  W.  984. 

Testator  appointed  his  wife  and  W. 
executors  of  his  will,  directing  that  if 
\V.  declined  to  act  the  wife  need  give 


no  bond.  Before  the  trust  was  exe- 
cuted, the  wife  died.  Held,  that  the 
power  to  execute  the  will  survived  in 
McCown  V,  Terrell,  9  Tex.  Civ.  App. 
66,   29   S.   W.   484. 

Under  a  will  appointing  A  and  B 
■joint  executors"  independent  of  the 
probate  court,  the  use  of  the  word 
"joint"  does  not  inhibit  one  executor 
from  acting  thereunder  where  the 
other  dies  before  the  testator.  Ander- 
son V.  Stockdale,  62  Tex.  54,  61. 
(2)  When  Powers  Conferred  by  Will 
Survive. 

When  a  power  is  given  to  two  or 
more  by  their  proper  names,  who  are 
not  made  executors,  it  will  not  survive 
without  express  words.  When  it  is 
given  to  three  or  more  generally  as 
"to  my  trustees,"  **my  sons,"  etc.,  and 
not  by  their  proper  names,  the  au- 
thority will  survive  whilst  the  plural 
number  remains.  When  the  author- 
ity is  given  to  executors  and  the  will 
does  not  expressly  point  to  the  joint 
exercise  of  it,  even  a  single  surviving 
executor  may  execute  it.  But  when  it 
is  given  to  them  nominatim,  although 
in  the  character  of  executors,  it  is  2^t 
least  doubtful  whether  it  will  survive. 
Johnson  v.   Bowden,   43  Tex.   670,   672. 

Power  of  Sale  in  Will— See  the  ti- 
tle EXECUTORS'  AND  ADMINIS- 
TRATORS' SALES. 

3.    Collection  of  Assets. 

Where  there  are  coadministrators, 
the  sureties  become  liable  for  the  acts 
of  one  or  both  of  the  administrators, 
while  each  of  the  administrators  under 
the  bond  stands  as  surety  for  the 
other;  "hence,  even  during  the  life- 
time of  a  coadministrator,  the  other 
may  maintain  an  action  against  him 
if  he  be  misapplying  the  assets  of  the 
estate,  as  may  he,  and  so  is  he  in  duty 
bound  to  do,  against  his  estate  and  the 
sureties  on  his  bond,  should  he  die  or 
be  removed  after  having  misapplied 
assets  of  the  estate,  or  with  them  in 
his  hands.  Davis  i\  Thorn,  6  Tex.  482; 
Dean  v.  Duffield,  8  Tex.  236,  Pas.  Dig., 
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5740."  Keowne  v.  Love,  65  Tex.  152. 
157. 

Where  one  of  two  coadministrators 
dies,  having  assets  in  his  hands  un- 
administercd,  the  surviving  adminis- 
trator is  the  only  person  authorized 
to  receive  them.  Davis  v.  Thorn,  6 
Tex.  482. 

A  surviving  administrator  may  pur- 
sue, by  suit,  the  assets  of  the  estate  of 
his  intestate  in  the  possession  of  the 
administrator  of  the  deceased  coad- 
ministrator. Davis  V.  Thorn,  6  Tex. 
482. 

A  surviving  administrator  may  main- 
tain a  suit  in  his  representative  capac- 
ity to  recover  on  a  promissory  note 
executed  to  him  jointly  with  his  co- 
administrator. Wood  V.  Evans,  43 
Tex.  175. 

Under  art.  5740,  Pas.  Dig.,  it  is  the 
duty  of  a  surviving  administrator  to  re- 
cover from  the  estate  of  the  deceased  ad- 
ministrator and  his  sureties  any  part 
of  the  estate  for  which  he  was  ac- 
countable, and  failure  to  do  so  until 
limitations  have  run  makes  such  sur- 
viving administrator  liable  on  his  bond. 
Keowne  v.  Love,  65  Tex.  152,  157; 
Davis  V.  Thorn,  6  Tex.  482,   485. 

Petition. — Petition  in  suit  on  note 
by  administrator,  which  shows  that 
note  was  executed  to  plaintiff  and  his 
coadministrator  jointly,  and  that  he 
sues  in  official  capacity  is  sufficient. 
Wood  V.  Evans,  43  Tex.  175,  182. 

4.    Liability. 

See  ante,  "Collection  of  Assets,"  V, 
P,  3. 

Where  there  are  joint  administra- 
tors, each  is  surety  for  the  other;  and, 
if  one  is  squandering  the  assets  of  the 
estate,  the  liability  of  the  other  to 
be  injured  is  a  sufficient  ground  for  re- 
lief.    Davis  V,  Thorn,  6  Tex.  482. 

Q.  SUBSEQUENT  MARRIAGE  OF 
EXECUTRIX. 

If  an  executrix  marry  after  execut- 
ing bond,  she  and  her  husband  should 
act    jointly    in    all    matters    pertaining 


to   the   representative    capacity.      Air- 
hart  V.  Murphy,  32  Tex.  131,  133. 

R.  TRUSTS  COLLATERAL  TO 
ADMINISTRATION  CON- 
FIDED  TO  EXECUTOR 

See  the  titles  PARTITION;  TRUSTS 
AND  TRUSTEES. 

"A  trust  confided  to  an  executor  for 
a  purpose  collateral  to  that  of  the 
mere  administration  of  the  estate — as, 
for  example,  to  manage  the  property 
and  invest  the  proceeds  for  accumu- 
lation, or  to  maintain  a  widow  and 
children,  or  to  turn  land  into  money 
for  the  convenience  of  partition,  or  to 
exercise  any  discretionary  power  con- 
fided to  the  executor  for  his  personal 
fitness  and  fidelity — is  personal  to  such 
appointee,  and  can  not  be  exercised  by 
any  other  person.  2  Woerner,  Adm'r, 
§  340  J  Frisby  v.  Withers,  61  Tex.  134, 
138.  When  such  condition  is  reached 
that  the  person  designated  can  not  act, 
equity  will  grant  relief  by  a  distribu- 
tion of  the  estate.  2  Beach,  Trusts,  § 
431  et  seq.;  also  Id.  §  705.  But  so  long 
as  the  executor  is  acting,  and  does  not 
resign  or  is  not  removed,  the  provision 
of  the  will  postponing  a  partition  is 
absolute,  and  entitled  to  be  carried  out, 
and  no  partition  could  be  had  unless 
all  the  interested  parties,  being  sui 
juris,  consent  thereto.  Underh.  Trust, 
p.  370;  2  Beach,  Trust,  §  705."  Wells 
V.  Houston  (Civ.  App.),  56  S.  W.  233, 
236.  See  the  title  TRUSTS  AND 
TRUSTEES. 

S.    SUITS     FOR     RECOVERY    OF 
ASSETS  AND  PRESERVATION 
OF  ESTATE. 
1.    Jurisdiction  and  Venue, 
a.   Probate  Court. 

Try  Title  to  Property.— "Where 
there  is  a  controversy  as  to  whether 
certain  property  belongs  to  the  estate, 
or  some  individual,  the  probate  court 
has  no  jurisdiction  to  adjudicate  such 
an  issue.  Edwards  v.  Mounts,  61  Tex. 
398.**  White  V.  White,  11  Tex.  Civ. 
App.   113,   114,  32   S.  W.  48. 
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The  probate  court  has  no  jurisdic- 
tion to  determine,  as  between  an  ad- 
ministrator and  the  heirs,  the  owner- 
ship of  the  proceeds  of  a  policy  of  in- 
surance, which  names  beneficiaries 
claimed  by  the  administrator  to  be  as- 
sets of  the  estate,  and  by  the  heirs  as 
their  individual  property,  derived  by 
inheritance  from  another  ancestor,  the 
assignee  of  the  party  insured.  Ed- 
wards V.  Mounts,  61  Tex.  398,  follow- 
ing Timmins  v.  Bonner,  58  Tex.  554, 
555;  Dulaney  v.  Walsh  (Civ.  App.),  37 
S.  W.  615,  616,  affirmed  in  90  Tex.  329. 

Where  petition  of  heirs  merely  al- 
leges mismanagement  of  estate  by 
executor  and  purpose  of  suit  is  only  to 
protect  their  interests,  action  must  be 
brought  in  probate  court.  Jerrard  v. 
>TcKenzie,  61  Tex.  40.  43. 

Contest  between  Administrator  and 
Donee  of  Estate. — The  probate  court 
has  no  jurisdiction  over  a  contest  for 
a  decedent's  estate  between  the  admin- 
istrator and  one  claiming  the  estate  as 
a  gift  from,  and  not  as  heir,  devisee, 
or  lesratce  of.  decedent.  Wadsworth 
V.  Chick,  55  Tex.  241. 

Preservation  of  Right  under  Execu- 
tory Purchase  of  Land. — See  the  title 
COURTS,  vol.  5,  p.  319. 

b.  County  Court. 

Suit  to  Recover  Papers  Belonging  to 
Estate. — The  court  has  jurisdiction,  in 
favor  of  an  administrator,  under  Hart. 
Dig.  art.  1228,  to  compel  the  produc- 
tion of  papers  relating  to  the  estate  of 
a  deceased  person,  although  defendant 
resides  in  a  different  county.  Pierpont 
v.  Threlkeld.  13  Tex.  245. 

Under  Act  March,  1848,  §  119  (Pasch. 
Dig.,  art.  1380),  providing  that,  when 
complaint  shall  be  made  in  writing  to 
any  chief  justice  of  the  county  court 
that  any  person  has  any  papers  be- 
longing to  the  estate  of  any  testator 
or  intestate,  said  chief  justice  shall 
cause  such  person  to  be  cited  to  ap- 
pear before  him  and  show  cause  why 
he  should  not  deliver  such  papers  to 
the    executor     or     administrator,     the 


county  court  has  jurisdiction  of  the 
complaint  of  an  administrator  against 
parties  who  withheld  from  him  any 
papers  belonging  to  the  estate  under 
his  charge.  Donley  v,  Cundiff,  35  Tex. 
741. 

Plea  of  Set-Oflf.— See  post,  "District 
Court,"  V.  S,  1.  c. 

c.   District  Court 

Suits  by  Creditors. — The  fact  that  a 
creditor  suing  decedent's  widow  to  es- 
tablish title  in  the  estate  to  land 
claimed  by  her  joined  the  administra- 
tor as  a  party  defendant,  and  asked 
that  he  be  required  to  place  the  prop- 
erty in  his  inventory  of  the  estate,  did 
not  deprive  the  district  court  of  juris- 
diction, since  such  prayer  was  for  the 
administrator's  benefit,  if  it  should  be 
determined  that  the  land  belonged  to 
the  estate.  Phillips  v.  Phillips,  57  S. 
W.   59,  23  Tex.  Civ.  App.  532. 

Suits  for  Fraud  and  Maladministra- 
tion of  Administrator. — District  court 
has  jurisdiction  in  suit  by  heir  against 
fraud  and  maladministration  of  admin- 
istrator. Smith  V.  Smith,  11  Tex.  102, 
105.  See  the  title  COURTS,  vol.  5, 
p.    271. 

An  action  brought  by  persons  inter- 
ested in  an  estate,  charging  fraud 
against  others  in  relation  thereto,  and 
that  there  is  a  fraudulent  combination 
and  collusion  between  the  admmistra- 
tor  and  such  other  parties  in  deroga- 
tion of,  or  injury  to,  the  plaintiff's 
rights,  is  within  the  jurisdiction  of  the 
district  court.  Crain  v.  Crain,  17 
Tex.  80. 

Action  by  Guardian  against  Execu- 
tor.— Although,  under  Pasch.  Dig.  art. 
1371,  allowing  a  creditor,  without  call- 
ing on  the  heirs,  to  proceed  to  judg- 
ment against  the  executor  in  the  dis- 
trict court,  a  guardian  may  sue  the 
executor  in  such  court  to  recover  the 
ward's  money,  used  for  the  executor's 
benefit,  yet  a  suit  to  protect  the  ward's 
property  against  the  executor's  im- 
proper conduct  must  be  brought  in  the 
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probate    court.     Jerrard    v.    McKenzie, 
61  Tex.  40. 

Plea  of  Reconvention,  Set-Off  or 
Counterclaim. — District  court  has  not 
jurisdiction  of  plea  of  debt  in  recon- 
vention to  action  on  note  by  executors. 
Atchison  v.   Smith,   25  Tex.  228,  231. 

In  an  action  by  an  administrator  in 
the  district  court,  as  a  general  rule, 
the  defendant  can  not  plead  in  off-set 
any  demand  against  the  estate  accru- 
ing since  the  death  of  the  deceased. 
To  adjust  such  accounts  would  en- 
croach on  the  province  of  the  county 
court,  and  lead  to  embarrassing  inves- 
tigations as  to  the  assets  and  proper 
distribution  of  an  estate.  Atchison  v. 
Smith,  25  Tex.  228.' 

The  district  court  should  not  enter- 
tain jurisdiction  of  a  plea  in  bar  of 
a  suit  on  notes  given  for  lands  of  the 
estate  sold  by  the  executors,  alleging 
that  the  defendants  had  acquired  a 
debt  against  the  estate  larger  than  that 
sued  on,  and  a  lien  on  the  lands  for 
which  the  notes  were  given;  that  said 
lien  had  priority  over  the  other  debts 
of  the  estate;  that  it  was  indebted  to 
but  few  persons  and  could  be  easily 
settled  by  bringing  the  parties  in  in- 
terest into  the  district  court.  Atchison 
r.  Smith,  25  Tex.  228. 

The  county  court  is  fully  competent 
to  adjudicate  the  rights  of  the  parties. 
Atchison  v.  Smith,  25  Tex.  228. 
d    Venue. 

Change  of  Venue.— Remedy  given 
to  claimants  of  estate  to  bring  suit 
for  its  recovery  in  county  where  let- 
ters of  administration  were  issued  is 
subject  to  general  law  giving  right  of 
either  party  to  change  venue.  Treas- 
urer V,  Wygall,  46  Tex.  447,  455. 
«.   Right  of  Action. 

a.  In  General 

In  suit  by  administrator,  no  other 
right  than  intestate  had  can  be  set  up. 
Sloan  V,  Martin,  33  Tex.  417,  419. 

b.  Capacity  to  Sue. 
(1)  In  General 

Recovery   of  Real   Estate.— The   ad- 


ministrator can  sustam  an  action  in 
his  own  name  for  land  belonging  to 
his  intestate,  because  his  undertaking  is 
to  administer  all  the  estate.  Graham 
V.  Vining,  2  Tex.  433,  439;  Thompson 
V.  Duncan,  1  Tex.  485. 

An  administrator  may  institute  a 
suit  to  try  title  and  prosecute  the  same 
to  final  judgment.  Egery  v.  Power,  38 
Tex.  373,  380,  citing  Lacy  v.  Williams, 
8  Tex.  182;  Givens  v.  Davenport,  8 
Tex.  451;  Thomas  v,  Jones,  10  Tex.  52; 
Patton  V.  Gregory,  21  Tex.  513;  Bar- 
rett V.  Barrett,  31  Tex.  344. 

A  son  to  whom  a  deed  had  been 
made  of  land  purchased  by  his  father 
may,  as  administrator  of  his  father's 
estate,  maintain  against  a  third  party  an 
action  of  trespass  to  try  title.  Burdett 
V.  Haley,  51  Tex.  540. 

Intestate  and  Heirs  Alien. — Plea  in 
abatement  that  intestate  and  heirs 
were  aliens  to  state  of  Texas  is  una- 
vailing in  answer  to  suit  by  administra- 
tor to  recover  land  granted  intestate 
by  government.  Hays  v.  Barrera,  26 
Tex.  78,  81;  White  v,  Sabariego,  23 
Tex.  243. 

Temporary  Administrator. — See  post, 
"Powers  and  Duties,"  XI,  B. 

(2)     Personal    or    Representative   Ca- 
pacity. 

Where  an  intestate  had  converted 
money  of  his  wife,  which  he  so  con- 
fused with  his  own  as  to  prevent  an 
identification,  the  wife,  suing,  as  ad- 
ministratrix, for  conversion  of  property 
of  the  estate,  can  recover  her  money, 
since  it  must  be  treated  as  belonging 
to  the  estate.  William  J.  Lemp  Brew- 
ing Co.  V.  La  Rose,  50  S.  W.  460,  20 
Tex.   Civ.   App.   575. 

Suit  for  Penalty  for  Using  and  to 
Cancel  Note. — Where  a  cross  bill  in 
a  suit  by  an  administratrix  to  recover 
double  the  amount  of  usurious  interest 
paid,  and  to  cancel  a  note  in  favor  of 
cross  petitioner,  showed  that  decedent 
had  conveyed  to  the  administratrix  the 
property  on  which  the  cross  petitioner 
sought  to  foreclose  a  lien  securing  the 
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note,  the  administratrix  was  properly 
made  a  party  both  in  her  individual  and 
representative  capacity.  Cassidy  v. 
Scottish-American  Mortg.  Co.,  64  S. 
W.  1023,  27  Tex.  Civ.  App.  211; 
Schmeltz  v.   Garey,   49   Tex.   49. 

Land  Sued  for  Homestead  of  Execu- 
trix.—Plaintiff,  as  executrix  of  her  de- 
ceased husband,  brought  an  action  for 
the  possession  of  297  acres  of  land 
held  by  defendant.  Defendant's  plea 
in  abatement  was  based  on  the  propo- 
sition that  plaintiff  could  not  maintain 
the  action  as  executrix,  as  the  land 
was  her  homestead.  Held  that,  until 
the  200  acres  to  which  plaintiff  was  en- 
titled as  a  homestead  was  set  apart  and 
segregated  by  the  probate  court,  she 
had  control  of  the  entire  tract  as  repre- 
sentative of  the  estate,  and  the  plea 
was  bad.  Cammack  v.  Rogers,  74  S. 
W.  945,  32  Tex.   Civ.   App.   125. 

Right  to  Sue  in  His  Own  Name. — 
Since  real  as  well  as  personal  estate  of 
a  decedent  passes  to  his  executor,  he 
may  sue  in  his  own  name  and  char- 
acter for  the  recovery  of  lands  belong- 
ing to  the  estate.  Thompson  v.  Dun- 
can. 1  Tex.  485. 

This  is  because  his  undertaking  under 
our  statute  is  to  administer  all  the  es- 
tate. Graham  v.  Vining,  2  Tex.  433, 
439;  Thompson  v.  Duncan,  1  Tex.  485. 
An  administrator  or  executor  may 
sue  the  government  to  establish  head- 
right  claims  of  his  decedent.  Thomp- 
son r.  Duncan,  1  Tex.  485,  489. 

Note  Payable  to  Administrator. — 
An  administrator  to  whom  a  note  is 
made  payable  may  sue  thereon  in  his 
own  name  or  in  his  representative  ca- 
pacity, at  his  election.  Groce  v, 
Heradon,  2  Tex.  410;  Claiborne  v. 
Yoeman,  15  Tex.  44;  McKinney  v, 
Peters,   Dallam   545. 

Proof. — Plaintiff  need  not  prove 
representative  capacity  or  right  to  re- 
cover in  such  capacity  where  capacity 
is  not  put  in  issue  by  plea.  Trammell 
V.  Swan,  25  Tex.  473,  499;  Cheatham  v. 
Riddle,  12   Tex.   112,   118. 


Where  the  holder  of  a  vendor's  lien 
conveys  the  property  to  plaintiff  after 
the  default  of  the  vendee  and  the  plain- 
tiff brings  an  action  of  trespass  to  try 
title,  as  executrix  of  her  deceased  hus- 
band, she  may  show  that  such  land, 
though  conveyed  to  her  individually, 
was  purchased  with  the  money  of  the 
husband,  and  was  held  for  the  benefit 
of  his  estate.  Ellis  v.  Hannay  (Civ. 
App.),  64  S.  W.  684. 

c.   Defenses. 

Return  of  Goods  Defense  to  Suit  by 
Administrator  for  Wrongful  Attach- 
ment—See the  title  ATTACHMENT, 
vol.   2,   p.   535. 

3.    Form  of  Action  or  Remedy. 

a.  Cancellation  or  Rescission. 

Where  the  grantees  in  a  deed 
verbally  assumed  a  debt  of  the  grantor 
secured  by  deed  of  trust  on-  the  land, 
their  failure  to  pay  the  debt  at  ma- 
turity gave  the  grantor  no  right  to 
rescind  the  transaction  and  cancel  the 
deed,  and  an  action  by  his  administra- 
tor against  the  grantees  to  cancel  the 
deed  would  not  lie  because  of  the  fail- 
ure to  pay  the  debt,  though  the  cred- 
itor had  presented  a  claim  against  the 
estate  of  the  grantor  for  the  debt,  and 
it  had  been  allowed.  Thurmond  v. 
Thurmond   (Civ.   App.),   87   S.   W.  878. 

b.  Summary  Remedy   for  Failure    of 
Attorney  to  Pay  Over  Money. 

The  benefits  of  art.  62,  Hart.  Dig., 
providing  a  summary  remedy  against 
an  attorney,  for  his  failure  to  pay  over 
money  collected,  extends  as  well  to 
the  case  of  an  administrator  for  whom, 
or  for  whose  intestate,  the  attorney  has 
collected  money,  which  the  adminis- 
trator is  entitled  to  receive,  as  to  anj' 
other  party.  Trammell  v.  Shropshire, 
22  Tex.  327,  328. 

c.  Injunction. 

Injunction  against  Sale  of  Heir's  In- 
testate under  Execution. — See  ante, 
"Rights  of  Creditors  of  Heirs,"  V,  K, 
1,  b,  (2),  (b),  cc. 
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d.   Trespass  to  Try  Title. 

See  ante,  "In  General,"  V,  M,  2, 
b.   (1),   (a). 

4.  Limitation  of  Action. 

a.  Person  for  and  against  Whom  Limi- 

tations Run. 
The  statute  of  limitations  will  run 
against  administrators.  Bowen  v. 
Kirkland,  17  Tex.  Civ.  App.  346,  352. 
44  S.  W.  189,  affirmed  in  93  Tex.  725, 
no  op.;  Robb  v.  Henry  (Civ.  App.),  40 

5.  W.    1047,    affirmed    in    93    Tex.    737, 
no  op. 

Heirs  of  an  intestate  have  as  much 
right  to  hold  lands  of  the  estate  against 
the  administrators  of  the  estate  as 
against  any  other  person  asserting  title 
in  opposition  to  their  vendor,  and  the 
administrators  are  as  much  bound  to 
sue  them  within  the  statutory  time  as 
any  other  possessor  holding  under  a  title 
adverse  to  the  estate.  Robb  v.  Henry 
(Civ.  App.),  40  S.  W.  1047,  1049,  af- 
firmed in  93  Tex.  737,  no  op.;  Calhoun 
V.  Burton,  64  Tex.  510,  511;  Duke  v. 
Reed,  64  Tex.  705,  714. 

Purchase  from  Heirs.— -Limitations 
in  favor  of  a  purchaser  of  the  land  of 
an  intestate  from  the  heir  run  against 
the  administrator  and  creditors  dur- 
ing the  pendency  of  administration. 
Robb  V.  Henry  (Civ.  App.).  40  S.  W. 
1047,  affirmed  in  93  Tex.  737,  no  op.; 
Duke  V.  Reed,  64  Tex.  705,  714;  Cal- 
houn V.  Burton,  64  Tex.  510,  511; 
Bowen  v.  Kirkland,  17  Tex.  Civ.  App. 
346,  351.  44  S.  W.  189,  affirmed  in  93 
Tex.  725,  no  op. 

Action  by  Heirs  against  Executor. — 
Where  an  independent  executor  claims 
the  property  in  his  hands  for  the  satis- 
faction of  a  debt  due  him  from  the  es- 
tate, limitations  can  not  be  invoked 
against  such  claim  in  an  action  by 
decedent's  heirs  to  recover  the  prop- 
erty so  held.  Moore  v.  Bryant,  10  Tex. 
Civ.  App.  131,  31  S.  W.  223. 

b.  Period. 

Money  due  an  estate  having  a  proper 
representative  becomes  barred  by  the 
statute  of  limitations  of  two  years  after 


the  accrual  of  the  right  to  sue  if  not 
evidenced  by  contract  in  writing. 
Rindge  v.  Oliphint,  62  Tex,  682; 
Thomas  v,  Qreer,  6  Tex.  372.  377. 

In  a  suit  by  the  executrix  of  one 
partner  against  the  surviving  partnei 
on  an  open  note,  defendant  claimed  in 
set-off  that  the  deceased  partner  had 
lent  certain  partnership  property  to 
third  parties,  and  agreed  to  be  re- 
sponsible to  defendant  for  his  half  in- 
terest in  the  property  loaned.  Held, 
since  the  answer  indicated  that  the 
agreement  was  that  the  deceased  part- 
ner would  account  in  the  course  of  set- 
tlement of  the  partnership  affairs  for 
defendant's  half  interest  in  tbe  loaned 
I  property,  the  lapse  of  four  years 
t  would  not  necessarily  bar  a  remedy 
based  upon  that  agreement.  McKay 
V.   Overton,   65  Tex.   82. 

c.    Suspension. 

Limitation  does  not  run  against  a 
cause  of  action  arising  in  favor  of  an 
estate  after  the  decedent's  death  until 
the  appointment  of  a  legal  represent- 
ative or  for  a  year  after  the  death,  at 
least,  in  the  absence  of  exceptional 
facts  permitting  the  heir  to  sue  to  re- 
dress the  wrong  without  an  administra- 
tion. When  the  legal  representative 
qualifies,  his  title  relates  back  to  the 
time  of  the  death  of  the  owner  of  the 
'istate  and  connects  itself  with  the  title 
of  such  owner.  Lemp  Brewing  Co.  f. 
La  Rose.  20  Tex.  Civ.  App.  575,  50 
S.  W.  460,  citing  Davis  v.  Dixon,  61 
Tex.  446,  449;  Life  Ass'n  of  America 
V.  Goode,  71  lex.  90,  97,  8  S.  W.  639. 

Disability  of  Heirs. — The  statute  of 
limitations  is  not  prevented  from  run- 
ning against  a  claim  in  favor  of  a 
decedent's  estate  by  the  disability  of 
the  heir,  if  a  right  of  action  exists  in 
favor  of  the  personal  representative. 
Rindge  v,  Oliphint.  62  Tex.  682. 

Two  heirs  of  an  estate  brought  suit 
against  another  heir,  who  had  been  in 
possession  of  lands  of  the  estate  for 
five  years,  claiming  under  an  adverse 
title.       The     administrators,     as   inter- 
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vcnors,  attempted  to  avoid  the  bar  of 
five  years*  limitation  by  alleging  that 
within  the  five  years  they  intervened 
in  another  suit  against  defendant,  in 
which  it  was  sought  to  subject  the 
property  to  the  debt  of  a  particular 
creditor;  in  that  suit  they  set  up  the 
same  cause  of  action  against  defend- 
ant as  in  the  present,  and  the  former 
suit  was  still  pending.  Held,  that  their 
intervention  in  the  former  suit  did  not 
protect  them  against  the  statute  of 
limitation  pleaded  in  the  latter.  Duke 
r.  Reed.  64  Tex.  705.  See  Robb  v. 
Henry  (Civ.  App.).  40  S.  W.  1047,  af- 
firmed in  93  Tex.  737,  no  op. 

Pendency  of  Action  to  Annul  Ad- 
ministration.— The  running  of  limita- 
tions agamst  an  administrator  and  a 
claimant  under  him  is  not,  in  an  ac- 
tion by  such  claimant  to  recover  real 
property  formerly  belonging  to  the 
estate,  suspended  as  against  the  de- 
fendant, a  purchaser  from  the  heir,  by 
reason  of  the  pendency  of  an  action  to 
annul  the  administration,  nor  during  an 
appeal  from  a  judgment  in  such  action 
declaring  such  administration  void, 
which  judgment  was  reversed.  Bowen 
r.  Kirkland,  17  Tex.  Civ.  App.  346,  44 
S.  \V.  189,  affirmed  in  93  Tex.  725, 
no  op. 

The  doctrine  of  lis  pendens  does  not 
apply  to  an  action  to  revoke  an  ad- 
ministration so  as  to  affect  a  purchase 
of  real  property  from  the  heir  pending 
such  action  and  prevent  him  from 
availing  himself  of  the  time  during 
which  such  action  was  pending,  in 
support  of  his  plea  oi  limitations 
against  a  claimant  under  the  adminis- 
trator. Bowen  v.  Kirkland,  17  Tex. 
Civ.  App.  346,  44  S.  W.  189.  affirmed 
in  93   Tex.   725,   no  op. 

Action  by  Heirs  to  Set  Aside  Sale 
under  Deed  of  Trust. — Action  to  set 
aside  a  deed  of  trust  and  conveyance 
by  the  trustee  thereunder  on  the 
ground  of»  fraud  and  collusion  between 
the  trustee  and  the  purchaser  accrued 
at  the  time  of  making  the  deed  and  was 
subject  to  the  statute  of  limitation  ot 
7   Tex— 33 


four  years  (Rev.  Stat.,  art.  3358),  but 
the  statute  was  suspended  for  one  year 
on  the  death  of  the  party  entitled  to 
sue,  where  there  was  no  administra- 
tion upon  his  estate  (Rev.  Stat.,  art. 
3369),  and  suit  brought  by  his  heirs 
more  than  four  and  less  than  five 
years  after  the  conveyance  by  the  trus- 
tee was  not  barred.  Groesbeck  v. 
Crow,  91  Tex.  74,  40  S.  W.  1028,  re- 
versing 39  S.  W.  1003. 

5.    Parties. 

a.    Proper  Parties. 

(1)    Parties  Plaintiff. 

(a)  General  Rule. 

The  general  rule  is  that  while  ad- 
ministration is  pending  on  an  estate, 
a  suit  for  the  recovery  of  the  property 
of  the  estate  should  be  brought  by 
the  administrator.  To  this  rule  the 
following  exceptions  exist,  viz:  1. 
When  the  administrator  can  not  or 
will  not  act  for  the  protection  of  those 
beneficially  interested.  2.  Where  the 
interest  of  the  executor  or  administra- 
tor is  antagonistic  to  that  of  the  es- 
tate. Rogers  v.  Kennard,  54  Tex.  30; 
Patton  V.  Gregory,  21  Tex.  513,  517; 
Crain  v.  Grain,  17  Tex.  80;  Sanders  v. 
Devereux,  25  Tex.  Supp.  1;  Putnam  v. 
Young,  57  Tex.  461;  Lacy  v.  Wil- 
liams, 8  Tex.  182.  See  post,  "Heirs, 
Distributees,  Legatees  and  Devisees," 
V,  S,  5,  a,  (1),  (b). 

The  administrator,  where  there  are 
unpaid  creditors,  is  the  proper  party  to 
sue  for  and  recover  land  from  those 
adversely  holding  it.  McCelvey  v.  Mc- 
Celvey,  15  Tex.  Civ.  App.  105,  38  S. 
W.   473. 

(b)  Heirs,  Distributees,  Legatees  and 
Devisees. 

aa.    General  Rule. 

As  a  general  rule,  heirs,  devisees, 
etc.,  are  not  allowed  to  sue  for  the  re- 
covery of  the  debts  or  property  of  an 
estate,  pending  an  administration;  the 
executor  or  administrator  must  sue. 
Patton  V.  Gregory,  21  Tex.  513;  Gid- 
ding  V.  Steele,  28  Tex.  732,  748;  Webster 
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V.  Willis,  56  Tex.  468,  473;  Putnam  v. 
Young,  57  Tex.  461,  464;  Lacy  v.  Wil- 
liams, 8  Tex.  182;  Cochran  v,  Thomp- 
son, 18  Tex.  652;  Moore  v.  Morse,  2 
Tex.  400;  Evans  v.  Oakly,  2  Tex.  182; 
Laas  V.  Seidel,  28  Tex.  Civ.  App.  140, 
142,  66  S.  W.  871,  68  S.  W.  724;  North- 
craft  V.  Oliver,  74  Tex.  162.  166,  11 
S.  W.  1121;  Mclntyre  v.  Chappell.  4 
Tex.  187;  Easterling  v.  BIythe,  7  Tex. 
210;  Bufford  v.  Holliman,  10  Tex.  560; 
Sanders  v.  Devereux,  25  Tex.  Sup.  1, 
12;  Rogers  v.  Kennard,  54  Tex.  30, 
36;  Boggess  v.  Brownson,  59  Tex.  417, 
421;  Lee  v.  Turner,  71  Tex.  264,  265,  9 
S.  W.  149;  Hynes  v.  Winston  (Civ. 
App.),  54  S.  W.  1069;  Sun  Life  Ins. 
Co.  V.  Phillips  (Civ.  App.),  70  S.  W. 
603;  Walker  v.  Abercrombie,  61  Tex. 
69;  Richardson  v.  Vaughan,  89  Tex. 
93,  23  S.  W.  640,  affirming  22  S.  W. 
1112. 

Ordinarily  heirs  can  not  sue  on  a 
cause  of  action  which  accrued  to  the 
ancestor  but  suit  must  be  brought  by 
an  administrator  or  executor  West- 
ern Union  Tel.  Co.  v,  Kerr,  4  Tex. 
Civ.  App.  280,  23  S.  W.  564;  Walker 
V.  Abercrombie,  61  Tex.  69. 

"It  is  said  in  Patton  v.  Gregory,  21 
Tex.  513,  that  there  are  exceptions  to 
this  general  rule  as  well  established  as 
the  rule  itself;  that  the  exceptions 
against  the  heirs,  as  improper  parties, 
have  not  been  sustained  in  any  except  the 
two  cases  reported  in  volume  second, 
Texas  reports,  and  that  from  the  tend- 
ency of  the  decisions  such  exceptions 
do  not  seem  to  have  been  favored. 
James  v,  Fulcrod,  5  Tex.  512,  517; 
Evans  V.  Oakley,  2  Tex.  182;  Moore 
V.  Morse,  2  Tex.  400,  402;  Blakey  v. 
Duncan,  4  Tex.  184;  Easterling  v. 
BIythe,  7  Tex.  210,  211;  Lacy  v.  Wil- 
liams, 8  Tex.  182;  Bufford  v.  Holliman, 
10  Tex.  560;  Clay  v.  Clay,  13  Tex.  195, 
201;  Cochrane  v,  Thompson,  18  Tex. 
652;  Giddings  v.  Steele,  28  Tex.  732, 
748."  Rogers  v,  Kennard,  54  Tex. 
30,  36. 

"The    old    rule    that   the    heirs,    etc., 


can  not  sue  unless  there  be  collusion 
or  insolvency  on  the  part  of  the  ex- 
ecutor or  some  special  case  *  *  * 
should  be  liberally  construed  under 
our  system,  which  subjects  not  only 
personal  but  also  real  property  of  an 
estate  to  administration  and  where 
lands  are  so  constantly  appreciating 
that  in  a  few  years  they  may  have  in- 
creased five  hundred  or  one  thousand 
per  cent  beyond  their  appraised  value 
at  the  grant  of  administration.  It  is 
not  necessary  to  support  actions  of 
this  character  that  there  should  have 
been  collusion  of  insolvency  on  the 
part  of  the  executor  or  administrator.' 
Patton  V.  Gregory,  21  Tex.  513,  517. 

Trespass  to  Try  Title— This  was 
the  rule  in  actions  of  trespass  to  try 
title  to  land.  Rogers  v.  Kennard,  54 
Tex.  30,  36;  Boggess  v.  Brownson.  59 
Tex.  417,  421;  Guilford  v.  Love,  49 
Tex.  715,  733;  Burdett  v.  Haley,  51 
Tex.  540,  542;  Gunter  v.  Fox,  51  Tex. 
383,  overruling  Barrett  v,  Barrett,  31 
Tex.  344. 

Suit  to  Recover  Debt — The  general 
rule  is  that  the  heirs  of  a  deceased 
person  are  not  the  proper  parties  to 
maintain  suit  for  a  debt  due  the  estate 
of  the  decedent.  Stelle  v.  Shannon. 
62  Tex.  198. 

The  general  rule  is  that  the  lega.' 
representative  of  a  deceased  person's 
estate  is  the  proper  person  to  maintain 
a  suit  to  recover  a  debt  due  to  the  es- 
tate; but  to  this  rule  there  are  excep- 
tions. Sun  Life  Ins.  Co.  v  Phillips 
(Civ.  App.),  70  S.  W.  603;  Hynes  v, 
Winston  (Civ.  App.),  54  S.  W.  1069; 
Bufford  V,  Holliman,  10  Tex.  560; 
Walker  v,  Abercrombie,  61  Tex.  69; 
Richardson  v,  Vaughan,  86  Tex.  93. 
23  S.  W.  640,  affirming  22  S.  W.  1112 

Since  the  title  to  personal  property 
of  an  intestate  passes  to  his  personal 
representative,  the  heirs  can  not  sue 
to  recover  a  debt  due  to  the  estate- 
Richardson  V,  Vaughan  (Civ.  App.),  22 
S.  W.  1112. 

Under   the   law   as   it  now   exists  it 
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would  seem  that  the  heir,  though  en- 
titled to  the  estate,  and  though  it  has 
vested  in  him  by  operation  of  law,  can 
not,  in  general,  sue  for  the  recovery  of 
debts.  Cochran's  Adm'r  v.  Thompson, 
18  Tex.  652. 

Rule  that  the  representative  of  a  de- 
cedent's estate  is  the  proper  party  to 
maintain  suit  for  debts  due  such  es- 
tate does  not  exist  for  protection  of 
debtors  indisposed  to  pay  just  debts. 
Walker  v.  Abercrombie,  61  Tex.  69,  71. 

Price  of  Personal  Property. — An  ac- 
tion will  not  lie  by  the  "widow  of  a 
testator  or  intestate,  in  her  own  right 
and  as  guardian  of  minor  heirs,  to  re- 
cover the  price  of  personal  ijropetty 
of  the  estate.  The  executor  or  admin- 
istrator must  sue.  The  court  will  not 
presume  a  distribution.  Sanders  v. 
Devcreiyc,  25  Tex.   Supp.   1. 

Recovery  of  Accounts. — The  widow 
and  only  heirs  of  a  deceased  perscrti 
can  not  maintain  an  action  on  accounts, 
one  of  which  is  for  goods  sold  and  de- 
livered by  deceased  to  defendant,  and  the 
other  of  which  was  assigned  to  deceased's 
estate,  in  the  absence  of  any  cause 
shown  why  they  should  be  permitted 
to  maintain  it,  instead  of  deceased's 
legal  representative.  Richardson  v. 
Vaughan  (Civ.  App.),  22  S.  W.  1112. 

Suit  for  Injury  to  Land. — Heirs  can 
not  sue  for  injury  to  their  ancestor's 
land,  pending  administration,  save 
where,  from  the  misconduct  of  the  per- 
sonal representative  or  some  other 
reason,  such  suit  is  necessary  to  pro- 
tect their  interests.  Lee  v.  Turner,  71 
Tex.  264,  9  S.  W.  149;  Rogers-  v.  Ken- 
nard,  54  Tex.  30,  36;  Giddings  v.  Steele, 
28  Tex.  732,  748;  Sanders  v.  Dever- 
eux,  25  Tex.  Supp.  1,  12;  Webster  v. 
Willis,  56  Tex.  468. 

Sole  Heir.— When  the  mother  is  the 
only  heir  of  a  deceased  son  she  may 
bring  suit  to  recover  a  debt  due  the 
son.  Spencer  v.  Millican,  31  Tex.  65. 
Legatees. — A  legatee  can  usually  as- 
sert his  interest  in  the  property  be- 
queathed   to    him    only    through    the 


legal  representative  of  his  testator,  ac- 
cording to  the  laws  regulating  the 
settlement  of  the  estate  of  deceased 
persons.  Moore  v.  Morse,  2  Tex.  400, 
402. 

bb.    Exceptions  to  Rule, 
(aa)    Where   Representative  Can   Not 
or  Will  Not  Sue. 

^n  administratrix  is  a  trustee  acting 
for  the  benefit  of  creditors  and  dis- 
tributees and  in  cases  where  she  will 
not  or  can  not  act  for  the  protection 
and  preservation  of  the  estate  the 
cestui  que  trusts  have  a  right  to  act 
in  the  behalf  and  for  the  protection  of 
their  several  interests,  and  such  rights 
are  the  proper  subjects  of  judicial  cog- 
nizance. Grain  v.  Grain,  17  Tex.  80. 
See,  to  the  same  effect,  Rogers  v. 
Kennard,  54  Tex.  30,  citing  Ghevallier 
V.  Wilson,  1  Tex.  161,  and  Newson 
V.  Ghrisman,  9  Tex.  113,  116;  Lee  v. 
Turner,  71  Tex.  264,  266,  9  S.  W.  149. 

Where  but  limitecl  period  has  elapsed 
since  death  of  deceased,  legatees  can 
not,  in  general,  sue  strangers  for  per- 
sonal property.  Bufford  v.  HoUiman, 
10  Tex.   560,   575. 

The  neglect  and  refusal  of  an  ad- 
ministrator for  six  years  to  bring  an 
action,  on  a  debt  due  the  estate,  au- 
thorize the  heirs  to  sue.  Patton  v, 
Gregory,  21  Tex.  513;  Rogers  v.  Ken- 
nard, 54  Tex.  30,  36. 

In  Easterling  v.  Blythe,  7  Tex.  210, 
it  was'  held  that  the  heir  might  sue 
as  well  as  the  administrator  more  than 
ten  years  having  elapsed  without  any 
one  having  acted  as  administrator. 
Howard  v.  Bennett,  13  Tex.  309,  314. 

Where  suit  was  brought  by  the  heirs 
who  alleged  that  at  the  October  term 
last,  of  the  county  court  of  said  H, 
county,  the  said  administration  was 
duly  closed,  and  the  administrator  dis- 
charged; that  among  the  property  left 
them  by  their  father  were  two  negroes, 
to  wit,  etc.,  of  the  value,  etc.;  that  on 

the  day  of  ,   1846,  while   the 

said  A.  (one  of  the  defendants)  was 
executor,  the  said  B.  and  G.  (the  other 
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defendants),  combining  with  the  said 
executor  for  the  purpose  of  defrauding 
the  petitioners,  with  the  assent  and 
connivance  of  said  executor,  took  said 
negroes  away,  and  unlawfully  con- 
verted them  to  their  own  use,  etc., 
that,  by  reasbn  of  the  combination 
and  connivance  aforesaid,  the  said  ex- 
ecutor utterly  failed  and  refused  to 
sue  for  said  negroes,  etc.,  it  was  h^d 
that  the  facts  alleged  constituted  an 
exception  to  the  rule  that  suit  should 
be  brought  by  the  legal  representative, 
and  not  the  heir.  Lacy  v.  Williams,  8 
Tex.  182. 

It  is  presumed  that  estate  is  closed 
after  eighteen  years  and  heirs  may  sue 
to  recover  property.  Clay  v.  Clay,  13 
Tex.    195,   202. 

Where  A.,  domiciled  in  Texas,  died, 
and  his  administrator  recovered  judg- 
ment against  a  debtor  in  the  state  of 
Kentucky,  and  the  administrator  after- 
wards died,  it  was  held  that  A.'s  heirs 
could  maintain  a  suit  on  such  judg- 
ment against  the  debtor  eighteen  years 
after  A.'s  death.  Clay  v.  Clay,  13  Tex. 
195. 

Where  a  decedent  was  domiciled  and 
died  in  Texas  and  letters  of  adminis- 
tration were  granted  on  his  estate  in 
Kentucky,  and  fourteen  years  there- 
after the  administrator  recovered  two 
judgments  against  the  defendant  in 
Kentucky  courts,  and  it  appeared  that 
there  was  no  creditors,  but  that  the 
judgments  were  recovered  for  the 
heirs,  the  heirs  were  entitled  to  main- 
tain an  action  on  the  judgments 
brought  four  years  after  their  re- 
covery, since  such  facts  were  sufficient 
to  raise  a  presumption  that  the  prop- 
erty in  the  judgments  had  vested  ex- 
clusively in  the  heirs.  Clay  v.  Clay,  13 
Tex.   195. 

.  Willful  Neglect  or  Fraud  on  Part  of 
Administrator  or  Executor. — Under 
Probate  Act  1848,  §  112,  Pasch.  Dig., 
art.  1373,  giving  to  the  executor  and 
administrator  the  right  to  the  pos- 
session of  all  the  estate,  etc.,  in  cases 


of  willful  neglect,  refusal  of  duty  or 
fraudulent  combination  on  the  part  of  the 
executor  of  administrator,  the  heirs  had 
the  right  to  sue  to  protect  their  interests. 
Gunter  v.  Fox,  51  Tex.  383;  Moore  v. 
Morse,  2  Tex.  400,  402;  Patten  v. 
Gregory,  21  Tex.  513. 
(bb)  Interest  of  Administrator  An- 
tagonistic to  Estate. 

Where  the  interest  of  an  adminis- 
trator is  antaganistic  to  a  claim  for 
the  recovery  of  land  for  the  estate, 
suit  may  be  brought  by  another  than 
the  administrator.  Rogers  v.  Kennard, 
54  Tex.  30. 

When  land  adversely  possessed  by 
those  cl^aiming  under  the  administra- 
tor, through  deeds  made  in  his  indi- 
vidual and  representative  capacity, 
may  be  sued  for  by  the  heirs  or  those 
claiming  under  them,  the  interest  of 
the  administrator  would  be  antago- 
nistic to  those  claiming,  and  he  could 
not  move  as  a  plaintiff  in  a  suit  in 
their  behalf.  Chevallier  v.  Wilson,  1 
Tex.  161,  and  Newson  v.  Chrisman,  9 
Tex.  113,  116,  discussed  in  Rogers  v. 
Kennard.  54  Tex.  30. 
(cc)  Suits  Necessary  to  Preserve  Es- 
tates. 

Even  heirs  may  bring  such  actions 
as  are  necessary  to  preserve  the  es- 
tate inherited  from  the  ancestor  or 
where  it  is  shown  to  be  necessary  for 
their  protection.  Western  Union  Tel. 
Co.  V.  Kerr,  4  Tex.  Civ.  App.  280,  283. 
23  S.  W.  564;  Baker  v.  Hamblen  (Civ. 
App.),  75  S.  W.  362;  Walker  v.  Abcr- 
crombie,  61  Tex.  69;  Herndon  r. 
Davenport,  75  Tex.  462,  12  S.  W.  1111: 
Fowler  v.  Agnew,  43  Tex.  Civ.  App. 
540,  95  S.  W^  36,  37,  affirmed  in  101 
Tex.  636,  no  op.:  Lee  v.  Turner,  71 
Tex.  264,  265.  9  S.  W.  149;  Rogers  v. 
Kennard,  54  Tex.  30,  36;  Giddings  r. 
Steele,  28  Tex.  732;  Sanders  r.  Devcr- 
eux,  25  Tex.  Supp.  1. 

A  husband,  during  the  marriage,  pur- 
chased land  of  which  he  died  seised, 
leaving  a  widow  and  children.  His  es- 
tate was  insolvent.     The  land  was  not 
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disposed  of  in  the  probate  proceedings. 
The  administrator,  on  conveying  prop- 
erty belonging  to  the  estate,  supposed 
that  he  was  also  conveying  the  land  in 
controversy.  The  purchaser  took  pos- 
session of  the  land,  believing  that  the 
same  belonged  to  him,  and  made  valu- 
able improvements  thereon.  Held, 
that  the  widow  and  children  were  en- 
titled, tn  trespass  to  try  title,  to  re- 
cover the  land,  subject  to  a  judgment 
in  favor  of  the  purchaser  for  the  value 
of  the  improvements.  Fowler  v.  Ag- 
new,  43  Tex.  Civ.  App.  540,  95  S.  W. 
36.  affirmed  in  101  Tex.  636,  no  op. 

"In  Moore  v.  Morse,  2  Tex.  400,  403, 
it  was  said:  *  *  *  'If  the  property 
was  likely  to  be  wasted,  destroyed  or 
carried  beyond  the  jurisdiction  of  the 
court  before  a  legal  lepresentative  bad 
been  constituted,  or  before  he  could 
enforce  his  legal  rights  in  the  ordi- 
nary way,  such  ground  would  author- 
ize the  interposition  of  the  judge  by 
some  one  of  the  remedial  processes 
known  to  our  judicial  system  to  pre- 
vent such  wiong.'"  Walker  v.  Aber- 
crombie,  61  Tex.  69,  73. 

Debts  About  to  Be  Barred  by  Stat- 
ute of  Limitations. — In  Walker  v. 
Abercrombie,  61  Tex.  69,  "three  years 
had  elapsed  since  the  death  of  the  an- 
cestor and  no  administration  upon  his 
estate  had  been  applied  for;  the  es- 
tate was  alleged  to  be  insolvent,  and  it 
appeared  that  the  debt  which  was 
sought  to  be  recovered  was  about  to 
be  barred  by  limitation.  It  would 
seem  that  where  a  suit  is  necessary  to 
preserve  the  property,  the  right  of  the 
heirs  to  bring  it  ought  to  be  main- 
tained, especially  where  a  considerable 
time  has  elapsed  without  administra- 
tion. Creditors  who  have  not  seen 
proper  to  attempt  the  collection  of 
their  claims  through  the  probate  court 
are  not  likely  to  suffer  any  injury  in 
such  a  case  by  permitting  the  heirs  to 
sue."  Richardson  v.  Vaughan,  86  Tex. 
93,  94.  23  S.  W.  640,  affirming  22  S. 
W.   1112. 


Estate  in  Danger  of  Loss  by  Ad- 
verse Possession. — Where  the  petition 
did  not  disclose  that  there  were  no 
debts  of  the  estate  existing,  or  that 
there  was  no  necessity  for  further  ad- 
ministration, but  showed  that  no  ad- 
ministration was  in  fact  pending,  and 
that  none  had  existed  for  about  five 
years,  and  the  pleadings  and  the  cir- 
cumstances indicated  by  them  showed 
that  there  was  a  reasonable  proba- 
bility that  the  estate  was  in  danger 
of  losing  part  of  the  property  by  ad- 
verse possession,  there  was  warrant 
for  the  proceeding  by  an  heir  to  re- 
cover the  property.  Baker  v.  Hapiblen 
(Civ.    App.),   75    S.    W.   362. 

Suits  to  Restrain  Waste  or  Misap- 
propriation Community  Property  Sur- 
viving.—See  the  title  HUSBAND  AND 
WIFE. 

(dd)    Where  There  Is  No  Administra- 
tion  and   No   Necessity   Therefor. 

Recovery  of  Debt. — Where  there  is 
no  administration  and  no  indebtedness, 
the  heir  may  recover  a  debt  due  the 
estate.  Webster  v.  Willis,  56  Tex.  468; 
Richardson  v.  Vaughan,  86  Tex.  93, 
23  S.  W.  640,  affirming  (Civ.  App.), 
22  S.  W.  1112;  Moore  v.  Morse,  2  Tex. 
400;  Evans  v.  Oakley,  2  Tex.  182; 
Lacy  V.  Williams,  8  Tex.  182;  Giddings 
V.  Steele,  28  Tex.  732;  Finch  v.  Ed- 
monson, 9  Tex.  504,  511;  Walker  v. 
Abercrombie.  61  Tex.  69;  Bufford  v. 
Holliman,  10  Tex.  560;  Hyncs  v.  Wins- 
ton (Civ.  App.),  54  S.  W.  1069;  Sun 
Life  Ins.  Co.  v.  Phillips  (Civ.  App.), 
70    S.    W.   603. 

Where  an  administration  of  an  es- 
tate was  not  necessary  for  any  other 
purpose  than  the  distribution  of  the 
estate  between  the  widow  and  an  only 
heir,  and  §uch  parties  failed  to  agree 
in  the  distribution,  the  heir  may  main- 
tain an  action  for  the  protection  and 
maintenance  of  his  rights  respecting 
personal  property.  Mclntyre  v.  Chap- 
pell,  4  Tex.   187. 

Action  on  Insurance  Policy. — The 
widow     and     children    of    an    insured 
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could  maintain  action  on  the  life  in- 
surance policy,  the  petition  averring 
that  there  were  no  debts  and  no  ad- 
ministration. Sun  Life  Ins  Co.  v. 
Phillips  (Civ.  App.),  70  S.  W.  603. 

Suit  to  Recover  Property. — The  gei^- 
eral  rule  that  a  suit  to  recover  prop- 
erty belonging  to  the  estate  of  a  de- 
ceased person  must  be  brought  by  the 
administrator  is  subject  to  the  excep- 
tion that  where  there  is  no  administra- 
tor, and  no  necessity  therefor,  suit 
may  be  brought  by  the  heirs.  Rylie  v. 
Stammire  (Civ.  App.),  77  S.  W.  626; 
Richardson  v.  Vaughan,  86  Tex.  93,  94, 
23  S..  W.  640,  affirming  22  S.  W.  1112; 
Giddings  v.  Steele,  28  Tex.  732. 

In  the  absence  of  any  administration 
and  of  any  necessity  therefor,  an  heir 
of  decedent  may  recover  his  share  of 
the  estate  converted  by  another. 
Goldstein  v.  Susholtz,  46  Tex.  Civ. 
App.   582,   105   S.   W    219. 

Where  there  is  no  administration, 
the  heirs  may  sue  for  and  recover  the 
property  of  the  estate.  Blair  v.  Cis- 
neros,  10  Tex.  34. 

If  there  be  no  claims  against  an  es- 
tate, heirs  are  entitled  to  the  property 
and  they  may  sue  for  it  in  their  own 
names.  Remick  v.  Luter,  32  Tex.  797, 
799. 

"When  there  are  creditors  or  an  ad- 
ministrator of  the  estate,  the  heirs 
should  not  be  permitted  to  sue  for 
and  recover  property  of  the  estate  in 
their  own  right,  and  hold  it  against  the 
administrator  and  the  creditors,  and 
thus  effect  a  partition  of  the  estate  in 
whole  or  part,  without  satisfying  the 
debts  against  the  estate."  Giddings  r. 
Steele,  28  Tex.  732,  748;  Northcraft  v. 
Oliver,  74  Tex.  162,  166,  11  S.  W. 
1121. 

Where  administration  is  still  pend- 
ing, heirs  can  not  sue  for  recovery  of 
property  of  the  estate,  if  unpaid  debts 
existed.  Northcraft  v.  Oliver,  74  Tex. 
162,  170,  11  S.  W.  1121;  Giddings  v. 
Steele,  28  Tex.  732,  748. 

It  appeared,  in  an  action  of  trespass 


to  try  title  that  the  land  was  pur- 
chased at  sheriff's  sale  by  defendants* 
vendor  to  satisfy  a  personal  judgment 
against  one  on  whom  no  personal 
service  was  had,  he  being  at  the  com- 
mencement of  the  suit,  and  till  his 
death,  a  nonresident;  that  plaintiffs 
were  his  heirs,  but  before  their  5uit 
administration  on  the  estate  had  begun 
and  was  still  pending,  and  debts  were 
still  owing  by  the  estate.  The  ad- 
ministrator was  not  a  party  to  the  suit. 
Held,  that  the  heirs  could  not  recover 
while  the  administration  was  pending, 
or  where  there  was  no  administration, 
without  showing  that  there  were  no 
debts  owing  by  the  estate.  Northcraft 
V.  Oliver,  74  Tex.  162,  11  S.  W.  1121. 

"In  the  case  of  Peveler  v.  Peveler, 
54  Tex.  53,  Justice  Gould  says:  *To 
show  their  right  to  sue  the  plaintiffs 
alleged  that  there  was  "no  administra- 
tion on  said  estate,  the  administration 
of  the  defendant  L.  J.  Peveler  having 
been  closed  by  his  removal."  If,  how- 
ever, the  evidence  showed  a  pending 
administration  and  unsettled  claims, 
then  prima  facie  at  least  it  showed 
that  the  heirs  had  no  right  to  sue. 
The  defendants  were  not  driven  to 
plead  nonjoinder  of  the  administrator 
in  abatement.  The  case  was  not  one 
of  defect  of  parties  who  ought  to  have 
been  coplaintiffs,  but  it  was  one  in 
which  the  evidence  negatived  the  right 
of  action  claimed  by  plaintiffs' " 
Northcraft  v.  Oliver,  74  Tex.  162,  169, 
11   S.   W.   1121. 

Where  there  are  debts  against  an 
estate  but  no  property  subject  to  their 
payment,  decedent's  widow  may  her- 
self maintain  action  upon  judgment 
rendered  in  favor  of  her  husband. 
Walker  v.  Abercrombie.  61  Tex- 
69,  72.     . 

Administration  Obtained  by  Fraud. 
— Heir  may  sue  to  recover  property 
on  ground  that  administration  was  ob- 
tained by  fraud,  and  that  there  were 
no  debts.  Giddings  v.  Steele,  38  Tex, 
732,  748. 
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Whether  Debts  Existed  a  Question 
for  Jury. — In  trespass  to  try  title  by 
the  heirs  of  an  estate  to  recover  land 
sold  by  execution  whether  debts  ex- 
isted against  the  estate  so  as  to  jus- 
tify its  sale  by  execution,  held  for 
the  jury.  Terrell  v.  McCown,  91  Tex. 
231,  43  S.  \V.  2. 

M  o  t  h  e  r's  Share,  Administration 
Pending  on  Father's  Estate. — While 
administration  is  pending  on  father's 
estate,  heirs  may  sue  to  recover  their 
mother's  share.  Putnam  v.  Young,  57 
Tex.  461,  464.  See  the  title  HUS- 
BAND AND   WIFE. 

Administration  in  Another  State. — 
Where  a  petition  alleged  that  the  heirs 
suing  were  all  the  heirs  of  decedent; 
that  there  was  no  administration  on 
the  estate,  and  that  none  was  neces- 
sary; that  there  was  no  property  ex- 
cept the  notes  sued  on,  and  no  debts 
except  such  as  were  incident  to  the 
action, — the  heirs  can  maintain  such 
action,  though  the  petition  showed. that 
there  was  an  administration  pending 
in  another  state.  Hynes  v,  Winston 
(Civ.  App.),  54  S.  W.  1069. 
(ee)  Where  Administration  Closed  or 
Administrator  Discharged. 
It  is  a  general  rule  that  the  heirs 
can  not  sue  in  their  own  right  as  heirs 
for  land  of  their  ancestor's  estates  but 
there  are  exceptions  to  this  rule,  as  when 
the  administration  has  been  closed. 
Giddings  r.  Steele,  28  Tex.  732;  Lacy 
V,  Williams,  8  Tex.  182;  Webster  v. 
Willis,  56  Tex.  468;  Lee  v.  Turner, 
71   Tex.   264,   266,   9   S.   W.    149. 

"But  if  the  heirs  may  not  sue  pre- 
viously, they  certainly  may  do  so,  for 
whatever  remains  of  the  estate,  after 
it  has  been  fully  administered  and  its 
liabilities  to  creditors  extinguished." 
Easterling  v,  Blythe,  7  Tex.  210,  213. 
Heirs  have  right  of  action  for  prop- 
erty of  estate  only  after  administration 
is  closed.  Fisk  v,  Norvel,  9  Tex. 
13,   17. 

Where  Administrator   Discharged. — 
The    heirs   of   a    deceased   person,    for 


the  purpose  of  reviving  a  judgment, 
can  prosecute  a  suit  commenced  by 
administrators,  the  said  administrators 
having  been  discharged  from  office, 
even  when  they  admit  that  such  re- 
vivor will  not  be  for  their  own,  but 
for  the  benefit  of  a  third  party,  who 
is  the  real  owner  of  the  original  cause 
of  action.  Grayson's  Representatives 
V.  Winnie.  13  Tex.  288. 

(fif)     Suits   to    Cancel   Conveyance   or 
Vacate  Will. 

An  heir  who,  in  suing  to  recover  a 
debt  due  his  ancestor,  or  to  recover 
personal  property,  must  negative  the 
existence  and  necessity  of  administra- 
tion, need  not  do  so  in  a  suit  to  cancel 
a  conveyance  of  real  estate  made  by 
the  ancestor,  or  to  vacate  his  unau- 
thorized will.  Veal  v.  Fortson,  57 
Tex.  482;  Moore  v.  Moore,  23  Tex. 
637. 

(gg)      Partition     Including     Property 
Sued  for. 

Partial  partition  including  property 
sued  for  is  sufficient  reason  for  the 
heirs  prosecuting  a  suit  for  its  re- 
covery. Lee  V.  Turner,  71  Tex.  264, 
266,  9  S.  W.  149. 

Where  the  estate  of  a  decedent  had 
been  fully  partitioned  and  the  executor 
discharged,  the  executor  was  not  a 
proper  party  in  an  action  on  an  ac- 
count brought  by  one  to  whom  it  had 
been  allotted  on  a  partition  of  the 
estate.  Hill  v.  Herndon  (Civ.  App.), 
89  S.  W.  831. 

(hh)    Allegation  and  Proof  of  Condi- 
tions Precedent. 

"An  heir  or  devisee  can  not  main- 
tain an  action  for  recovery  of  prop- 
erty belonging  to  the  estate  unless  it 
is  alleged  and  proved  that  there  were 
no  debts  and  no  necessity  for  adminis- 
tration, or  that  administration  had 
closed,  or  that  the  suit  was  necessary 
to  the  preservation  of  the  estate  and 
that  the  executor  or  administrator  had 
failed  or  refused  to  discharge  his  dut}'. 
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Richardson  v.  Vaughan,  86  Tex.  93,  23 
S.  W.  640,  affirming.  22  S.  W.  1112; 
Northcraft  v.  Oliver,  74  Tex.  162, 
11  S.  W.  1121;  Lee  v.  Turner,  71  Tex. 
264,  9  S.  W.  149;  Webster  v.  Willis, 
56  Tex.  468,  471."  Laas  v.  Seidel,  28 
Tex.  Civ.  App.  140,  142,  66  S.  W.  871, 
68  S.  W.  724;  Giddings  v.  Steele,  28 
Tex.  732,  749;  Finch  v.  Edmonson,  9 
Tex.  504;  Fisk  v.  Norvel,  9  Tex.  13.  15; 
Hurt  V.  Horton,  12  Tex.  285;  Smith  v. 
Strahan,  16  Tex.   314. 

To  authorize  the  bringing  of  a  suit 
by  heirs  to  recover  property  belonging 
to  the  estate  of  a  deceased  person, 
they  must  allege  and  prove  that  there 
is  no  administration  pending,  and  no 
necessity  for  one.  Rylie  v.  Stammire 
(Civ.  App.),  77  S.  W.  626;  Richardson 
V.  Vaughan.  86  Tex.  93,  94,  23  S.  W. 
640,    affirming   22    S.    W.    1112. 

Heirs,  to  be  entitled  to  sue  in  own 
right  for  claim  of  ancestor,  must  prove 
lapse  of  four  years  since  death,  with- 
out administration,  close  of  adminis- 
tration, and  nonexistence  of  debts 
against  estate.  Webster  v.  Willis.  56 
Tex.  468,  472.  See  Patterson  v.  Allen, 
50  Tex.  23;  McCampbell  v.  Henderson, 
50  Tex.  601. 

Sufficiency  of  Allegations. — A  com- 
plaint in  intervention,  in  an  action  for 
the  recovery  of  land,  by  the  heirs  of 
one  from  the  vendee  of  whose  admin- 
istrator plaintiff  acquired  title,  alleg- 
ing that  the  decedent's  estate  was 
closed  and  the  administrator  dis- 
charged, and  that  they  were  entitled 
to  the  benefit  of  a  judgment  of  fore- 
closure of  a  vendor's  lien  on  the  land, 
obtained  by  the  administrator  against 
his  vendee^  and  that  the  administrator's 
deed  had  never  been  delivered,  suffi- 
ciently shows  that  the  legal  title  had 
not  passed  from  the  decedent's  estate, 
and  that  they  were  entitled  to  assert 
the  debt  for  the  unpaid  pui  chase 
money  against  plaintiff,  and  to  satis- 
faction of  the  same  by  a  sale  of  the 
land.  Spaulding  v.  Anders  (Civ.  App.), 
35   S.  W.  407. 


A  will  provided  that  the  residue  of 
the  estate  after  administration  should 
go  to  a  church.  Plaintiff,  an  heir, 
sued  to  recover  certain  land,  alleging 
that  it  had  been  unlawfully  conveyed 
to  defendant  by  the  executor;  that  the 
rights  of  the  church  had  been  adjudi- 
cated by  a  judgment  decreeing  that  it 
was  entitled  to  $1,200  under  the  will, 
with  a  lien  therefor  on  land  belonging 
to  the  estate,  which  lien  had  been  fore- 
closed and  the  land  bought  in  by  the 
church;  that  the  land  was  worth 
$10,000;  that,  if  anything  remains  due 
to  the  church,  plaintiff  is  ready  to  pay 
it.  Held  not  to  show  that  the  heirs 
had  no  interest  in  the  estate.  Baker 
V.  Hamblen  (Civ.  App.),  75  S.  W.  362. 

If  the  land  sued  for  was  as  valuable 
as  alleged,  the  heirs  would  appear  to 
have  an  interest  in  the  estate,  though 
a  debt  of  $900  recognized  in  the  will 
had  not  been  paid.  Baker  v.  Hamblen 
(Civ.  App.),  75  S.  W.  362. 

Ah  allegation  that  the  estate  of  a 
decedent  was  solvent  would  not  sup- 
port an  inference  that  there  was  no 
necessity  for  administration,  as  against 
a  general  demurrer.  Laas  v.  Seidel, 
95  Tex.   442,  67   S.   W.   1015. 

In  action  on  note  bequeathed  to 
plaintiff  an  allegation  in  the  petition 
that  testator's  estate  is  solvent  is  not 
equivalent  to  an  allegation  that  there 
is  no  administration  pending,  and  that 
none  is  necessary.  Laas  v.  Seidel,  95 
Tex.   442,   67   S!   W.   1015. 

Where  the  petition  showed  that  the 
property  sued  for  was  the  community 
property  of  plaintiff  and  her  deceased 
husband,  but  failed  to  show  whether 
or  not  administration  had  issued  on 
his  estate,  there  being  no  allegation 
that  it  had  not  issued,  and  that  there 
were  no  debts  and  no  necessity  for 
administration,  it  was  insufficient. 
Rylie  v.  Stammire  (Civ.  App.),  77  S. 
W.   626. 

Judgment  Final  by  Default— Where 
in  absence  of  debts  and  of  an  admin- 
istration heirs  institute  suit  to  recover 
f 


Digitized  by 


Google 


Executors  and  Administrators 


521 


Upon  a  promissory  note  and '  to  fore- 
close a  mortgage  to  secure  it  executed 
to  their  ancestor,  a  petition  setting 
out  the  facts,  the  execution  of  the 
note,  and  the  mortgage  to  secure  it 
by  the  defendant  to  the  ancestor  of 
the  plaintiffs,  with  date,  amount,  and 
interest,  with  description  of  the  land 
mortgaged,  with  prayer  for  relief,  will 
support  a  judgment  final  by  default 
for  the  plaintiffs.  Loungeway  v.  Hale, 
73  Tex.  495,   11   S.  W.  537. 

Raising  Objection. — Defect  in  a  pe- 
tition by  a  legatee  claiming  a  bequest 
from  the  testator  of  a  sum  owing  to 
him  by  defendant,  in  that  it  failed  to 
allege  that  there  was  no  administra- 
tion on  the  testator's  estate  pending 
or  necessary,  was  properly  raised  by 
general  demurrer.  Laas  v.  Seidel,  95 
Tex.  442,  67  S.  W.  1015,  following 
Richardson  v.  Vaughan,  86  Tex.  93,  23 
S.  \V.  640,  affirming  22  S.  W.  1112. 
and  stating  that:  **the  report  of  the 
case  in  86  Tex.  and  23  S.  W.  does  not 
show  the  manner  in  which  the  ques- 
tion arose,  but  the  report  of  the  de- 
cision of  the  court  of  civil  appeals 
shows  that  the  question  was  raised  as 
stated." 

The  objection  that  the  petition  of 
one  who  sues  as  heir  does  not  show 
that  there  was  no  administration,  and 
no  necessity  for  administration,  can 
not  be  taken  by  a  motion  in  arrest  of 
judgment.  Veal  v.  Fortson,  57  Tex. 
482. 

Plea  in  Abatement. — The  objection 
that  the  plaintiff  has  no  right  to  sue 
was  made  by  plea  in  abatement  in  Lee 
r.  Turner,  71  Tex.  264,  265,  9  S.  W. 
149;  Webster  v.  Willis,  56  Tex.  468, 
473. 

"The  heir's  right  to  recover  need  not 
be  contested  by  plea  in  abatement. 
The  objection  goes  to  the  title  of  the 
plaintiff,  and  not  to  the  capacity  in 
which  she  sues."  Sanders  v.  Dever- 
cux.  25  Tex.   Supp.  1,  13. 

On  AppeaL — The  petition  does  not  in 
terms   allege    that    petitioners    are    the 


legal  owners  and  holders  of  the  note, 
but  it  does  show  that  they  acquired 
the  ownership  and  the  right  of  pos- 
session of  the  note  by  descent  from 
the  payee.  This  is  sufficient  to  sup- 
port the  judgment  in  their  favor,  ob- 
jection for  the  defect  in  the  allegation 
being  made  for  the  first  time  on  ap- 
peal. Loungeway  v.  Hale,  73  Tex. 
495,  498.  11  S.  W.  537. 
(ii)  Objections  to  Capacity  to  Sue. 

See  ante,  "Allegation  and  Proof  of 
Conditions  Precedent,"  V,  S,  5,  a.  (1), 
(b),  bb,  (hh). 

(jj)    Right  of  Personal  Representative 
to  Intervene. 

See  Moore  v.  Morse,  2  Tex.  400. 
(c)    Creditors. 

See  ante,  "Jurisdiction  and  Venue,'* 
V,  S.  1. 

One  holding  claim  against  estate 
can  not  collect  debts  due  it  and  apply 
proceeds  to  his  claim.  Cook  v.  Jordan, 
21  Tex.  221.  See  post,  "Collection  and 
Enforcement,"   VII,   I. 

A  creditor  is  entitled  to  inquire 
whether  the  interest  of  the  estate  in 
land  disposed  of  by  the  survivor,  and 
whether  the  right  of  the  creditor  to 
subject  such  land  to  his  claim,  were 
destroyed  by  that  conveyance.  In 
order  to  do  so  he  is  authorized  to  put 
himself  properly  upon  the  record  as 
an  approved  or  an  established  cred- 
itor of  the  estate.  Bledsoe  v.  Beiler, 
66  Tex.  437,   1   S.  W.   164. 

"Cases  may  arise  in  which  one 
claiming  to  be  a  creditor  of  an  estate 
who  has  not  established  his  claim  in 
either  of  the  modes  prescribed  by  law 
may  become  entitled  to  equitable  re- 
lief looking  to  the  preservation  of  the 
estate  or  the  prevention  of  its  misap- 
propriation." Red  River  County  Bank 
r.  Higgins.  72  Tex.  66,  69,  9  S.  W. 
745. 

Property  Descended  to  Heirs. — The 
administrator  is  the  proper  party  to 
sue  for  such  property  as  descended  to 
the  heirs  and  no  creditor  pending  the 
administration    could    sue    for    its    re- 
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covery.  P.  J.  Willis  &  Bro.  v.  Smith, 
65  Tex.  656. 

When  property  has  been  conveyed 
in  fraud  of  his  creditors  such  creditors 
alone  can  sue  for  its  recovery.  Willis  & 
Bro,  V.  Smith,  65  Tex.  656,  658.  See  post, 
^'Property  Fraudulently  or  Voluntarily 
Conveyed    by    Decedent,"    VII,    C,    22, 

a,  (4).  See  the  title  FRAUDULENT 
AND  VOLUNTARY  CONVEY- 
ANCES. 

(2)    Parties  Defendant. 

Administrator  should  be  made  party 
to  suit  to  set  aside  fraudulent  convey- 
ance. Hall  V.  McCormick,  7  Tex.  269. 
See  the  title  FRAUDULENT  AND 
VOLUNTARY  CONVEYANCES. 

b.  Necessary  Parties. 

(1)    Heirs,  Devisees  and  Legatees. 
Prior  to  Probate  Law  of  1870.— The 

general  rule,  under  all  of  our  probate 
laws,  until  the  enactment  of  the  pro- 
bate law  of  1870,  has  been  that  the  ad- 
ministrator is  entitled  to  sue  for  and 
defend  suits  for  land  claimed  by  the 
estate  without  heirs  being  joined. 
Boggess  V.  Brownson,  59  Tex.  417, 
421;  Sherman  v,  Taylor,  16  Tex.  413; 
Guilford  v.  Love,  49  Tex.  715,  733; 
Gunter  v.  Fox,  51  Tex.  383,  overruling 
Barrett  v.  Barrett,  31  Tex.  344;  Burdett 
V.  Haley,  51  Tex.  540;  Rudd  v.  John- 
son, 60  Tex.  91,  92;  Zacharie  v,  Wal- 
dron,  56  Tex.  116;  Rogers  v.  Kennard, 
54  Tex.  30,  36;  Thompson  v.  Duncan, 
1  Tex.  485;  Howard  v.  Republic,  2  Tex. 
311,  312;  Graham  v.  Vining,  2  Tex. 
433. 

Under  Pasch.  Dig.,  art.  1373,  giving 
an  administrator  a  right  to  possess  all 
the  estate  subject  to  the  payment  of 
debts,  the  residuum  to  go  to  the  heirs, 
such  administrator  could,  without  the 
heirs  joining  him,  bring  and  defend 
suits  for  land  to  protect  the  interests 
of  the  estate.  Gunter  v.  Fox,  51  Tex. 
383. 

Under  Act  of  1870. — By  the  express 
provisions  of  the  probate  act  of  1870, 
the   heirs   are   necessary  parties   when 


title    to    land    is    affected.      Gunter   r. 
Fox,   51   Tex.   383. 

Under  Law  of  1876.— Under  the 
probate  laws  of  1876,  an  administrator 
suing  alone  as  such  may  maintain  an 
action  of  trespass  to  try  title  without 
making  the  heirs  parties.  Boggess  v 
Brownson,  59  Tex.  417. 

Und^  the  statute  of  1876  peitaining 
to  estates  of  deceased  persons  the 
heirs  of  the  deceased  are  not  required 
to  be  joined  with  the  executor  in  suits 
involving  the  title  to  lands.  Zacharie 
V.  Waldrom,  56  Tex.  116. 

The  general  probate  law  of  1876 
(Acts  15th  Leg.),  wholly  repealed  the 
probate  acts  of  1870  and  1873,  and  the 
amendments  thereof,  for  it  plainly  was 
intended  to  embrace  the  entire  subject 
matter  of  those  acts,  and  to  be  a  sub- 
stitute for  them.  Boggess  v  Brow- 
son,  59  Tex.  417,  419. 

Where  Defendant  Asks  Affirmative 
Relief.— Though  under  Rev.  Stat.,  art. 
1201,  an  administrator  or  executor  may 
sue  to  recover  land  without  joining 
the  heirs,  yet  when  the  defendant  in 
such  a  suit  asks  affirmative  relief  in 
his  answer  he  becomes  a  plaintiff  to 
the  extent  of  such  relief,  and.  if  he 
fails  to  comply  with  the  requirements 
of  Rev.  Stat.,  art.  1202;  (Act  Aug.  15, 
1870,  p.  141),  by  making  the  heirs  of 
the  estate  parties,  a  judgment  in  his 
favor  will  not  operate  to  devest  the 
title  of  the  estate.  East  v.  Dugan,  79 
Tex.   329,   15   S.   W.   273. 

Where  an  action  by  an  administrator 
to  enforce  a  vendor's  lien  is  changed 
by  the  defendants  into  an  action  to 
quiet  title,  it  is  error  to  adjudicate 
title  to  the  defendants  against  the  ad- 
ministrator without  making  the  heirs 
parties,  as  the  lands  of  an  intestate 
vest  upon  his  death  in  his  heirs,  and 
they  can  not  be  devested  of  title  unless 
made  parties.  Loller  v.  Frost,  38  Tex. 
208,  following  Barrett  v.  Barrett,  31 
Tex.  344,  which  was  afterwards  over- 
ruled  in   Guntre  v.   Fox,   51   Tex.  383. 

Where  Invalidity  of  Sale  Defense  to 
Action  for  Purchase  Price. — If,  to  an 
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action  for  the  price  of  land  soH.  the 
defense  of  the  invalidity  of  the  sale 
is  raised,  the  heirs  of  decedent  must 
be  made  parties.  Clairborne  v.  Yoe- 
man,  15  Tex.  44. 

(2)  Suit  to  Set  Aside  Fraudulent  Con- 
veyance. 

See  post,  "Property  Fraudulently  or 
Voluntarily  Conveyed  by  Decedent," 
VII,  C,  22,  a,  (4).  See  the  title 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES. 
c  Intervention. 

(1)    Third   Persons   in   Suits   by   Ex- 
ecutor or  Administrator. 

In  suit  by  administrator  for  conver- 
sion of  estate  property  it  was  error 
to  allow  a  creditor  of  the  estate  to  in- 
tervene and  set  up  fraud  in  convey- 
ances under  which  defendant  claimed 
title  to  the  property  alleged  as  con- 
verted, since  the  creditor  had  no  cause 
of  action  against  defendant  for  its  con- 
version. Lemp  Brewing  Co.  v.  La 
Rose,  20  Tex.  Civ.  App.  575,  50  S.  W. 
460;  Willis  V.  Smith  &  Bro.,  65  Tex. 
656,  658;  Blum  v.  Goldman  &  Son,  66 
Tex.  621,  1  S.  W.  899;  Le  Gierse  & 
Co.  V.  Kellum.  66  Tex.  242,  18  S.  W. 
509. 

In  suit  by  administrator  upon  note 
due  estate,  attorneys  of  administrator 
can  not  intervene  upon  contract  with 
plaintiff  for  stipulated  sum  out  of  re- 
covery.   Robb  V.  Smith,  40  Tex.  89,  96. 

(2)   Executor  or  Administrator  in  Ac- 
tions by  Others. 

An  administrator  on  the  estate  of 
one  who  had  conveyed  his  homestead 
by  deed,  in  which  the  wife  had  not 
joined,  has  no  right  to  intervene  in  a 
suit  between  third  parties  claiming  the 
land,  and  to  assert  the  invalidity  of 
the  deed.     Irion  v.  Mills,  41  Tex.  310. 

Where  L,  as  administrator  of  K, 
brought  suit  on  a  note  payable  to  Ks. 
as  executors  of  the  same  deceased  K, 
and  these  executors  afterwards  inter- 
vened, and  claimed  the  note  as  ex- 
ecutors,  whereupon    the    administrator 


relinquished  in  favor  of  the  executors, 
there  was  nothing  of  which  the  de- 
fendants could  complain,  and  it  was 
error  to  dismiss  the  suit  as  to  the 
intervenors.  Batchelor  v.  Douglas,  31 
Tex.  182. 
6.  Pleading, 
a.   Petition. 

Averment  of  Capacity. — Where  plain- 
tiff sued  on  a  note,  alleging  that  E., 
"a  resident  citizen;  administrator  of 
the  estate  of  B.,"  sued  on  the  note,  the. 
property  of  his  intestate,  which  fact 
was  not  put  in  issue,  it  was  immaterial 
whether  the  suit  was  brought  in  plain- 
tiff's own  right  or  as  administrator. 
Trammell  v.  Swan,  25  Tex.  473. 

A  pettiion  by  an  heir  to  recover 
land  held  not  to  show  that  the  heirs 
had  no  interest  in  the  state  Baker 
V.  Hamblen  (Civ.  App.),  75  S  W.  362, 
citing  Richardson  v.  Vaughan.  86  Tex. 
93,  23  S.  W.  640,  affirming  22  S.  W. 
1112. 

Amendments  Showing  Right  in  In- 
dividual Capacity. — Where  plaintiff 
sues  as  administrator  on  a  note  al- 
leged to  be  due  his  intestate,  he  may 
amend  his  complaint  by  alleging  that 
the  note  sued  on  belonged  to  himself, 
and  pray  the  judgment  in  his  own 
right  after  a  plea  of  ne  ungues  admin- 
istrator, subject  to  costs  and  any  de- 
fense that  might  have  accrued  since 
the  commencement  of  the  suit.  White- 
head V,  Herron,  15  Tex.  127.  See, 
also,  Henderson  v.  Kissam,  8  Tex  46; 
Horton  v.  Wheeler,  17  Tex.  52. 

Allegation  That  There  Are  Creditors. 
— Where  administrator  sues  on  claim 
in  favor  of  creditors,  but  not  in  favor 
of  heirs,  he  must  allege  that  there  are 
creditors.  Bradshaw  v.  Mayfield,  18 
Tex.  21,  25. 

Time  and  Place  of  Payment — Suit 
to  Cancel  Note. — A  petition  by  an  ad- 
ministrator in  an  action  to  cancel  a 
note  given  for  the  purchase  price  of 
land  and  a  deed  of  trust  securing  the 
same,  on  the  ground  that  the  note  had 
been    paid,    is    not   bad    for    failure    to 
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state  the  time  and  place  of  payment, 
where  it  alleges  facts  from  which  a 
presumption  of  payment  might  arise, 
and  that  plaintiff  has  no  personal 
knowledge  of  the  facts  of  the  matter. 
Johnson  v.  Lockhart,  20  Tex.  Civ. 
App.  596,  50  S.  W.  955,  affirmed  in 
93  Tex.  644,  no  op. 
b.    Plea   or   Answer. 

Denial  of  Representative  Capacity. — 
An  executor's  right  to  sue  to  recover 
property  belonging  to  the  estate  can 
only  be  questioned  under  a  plea  in 
abatement.  Fischer  v.  Giddings,  95  S. 
W.   33,  43  Tex.   Civ.   App.  393. 

In  a  suit  by  the  legal  owner  of 
a  promissory  note  for  use  of  the  ad- 
ministrator of  an  estate,  the  incapacity 
of  the  administrator  to  sue  or  to  act 
in  capacity  of  administrator  can  not 
be  pleaded  in  abatement.  Hitson  v. 
Dillahunty,    38    Tex.    585. 

Plea  of  Set-OfiF.— See  post,  ** Requi- 
sites of  Plea  or  Answer,"  V,  S,  11.  b. 

7.  Issues  and  Proof. 

In  an  action  by  an  administrator 
for  conversion  of  decedent's  property, 
defendant  could  not  under  the  gen- 
eral issue  attack  plaintiff's  title  arising 
from  possession,  by  evidence  of  title 
in  another  or  in  plaintiff  individually. 
William  J.  Lemp  Brewing  Co.  v.  La 
Rose,  20  Tex.  Civ.  App.  575,  50  S.  W.  460. 

8.  Evidence. 

Presumption  and  Burden  of  Proof. — 
In  suit  by  administrator  against  in- 
testate's widow  for  property  she  claims 
as  her  own,  burden  of  proof  is  on  her, 
to  establish  her  title  by  clear,  satis- 
factory proof.  Coats  v.  Elliott,  23 
Tex.  606,  612. 

In  a  suit  by  an  administrator  to  as- 
sert a  right  which  is  good  in  favor  of 
creditors,  but  not  in  favor  of  heirs,  it 
would  seem  that  he  must  allege  and 
prove  that  there  are  creditors.  It  will 
not  be  presumed.  Bradshaw  v.  May- 
field,  18  Tex.  27, 

In  an  action  on  a  life  insurance 
policy  payable  to  creditor  as  his  inter- 


est may  appear  the  burden  is  on  ad- 
ministratrix to  show  to  what  extent 
the  debt  has  been  paid.  Andrews  v. 
Union  Cent.  Life  Ins.  Co.  (Civ.  App.), 
44  S.  W.  610,  reversed  in  92  Tex.  58*. 

Circumstances  Strengthening  Pre- 
sumption of  Payment. — In  suit  by  ad- 
ministrator to  cancel  note  and  deed 
of  trust  given  to  secure  it,  and  re- 
move cloud  on  title  to  land,  any  Cir- 
cumstance tending  to  strengthen  pre- 
sumption of  payment  of  the  note  aris- 
ing from  great  lapse  of  time  since  it^ 
maturity  was  competent  evidence. 
Johnson  v.  Lockhait,  20  IJ^x.  Civ. 
App.  596,  600,  50  S.  W.  955,  aftrmed  in 
93   Tex.   644,   no   op. 

Receipt  for  power  of  attorney  to 
sell  land  is  admissible  in  evidence  by 
purchasers  when  sued  by  administrator 
of  constituent  to  recover  land.  Rogers 
V.  Bracken,  15  Tex.  564,  566.  See  the 
title  POWERS. 

Denial  of  Admissions  by  Defendant 
— In  suit  by  administrator  to  recover 
assets  of  estate,  where  evidence  of  de- 
fendant's admissions  that  he  had  money 
belonging  to  estate  is  received,  defend- 
ant should  be  allowed  to  deny  them. 
Garner  v.  Cleveland,  35  Tex  74,  77. 
See   the  title   WITx\ ESSES. 

The  admission  of  evidence  of  the 
common  grantor's  title  beyond  the 
common  source  is  not  prejudicial  er- 
ror in  an  action  by  an  executor  to 
cancel  his  testator's  deed  for  want  of 
delivery  and  of  its  acceptance  by  the 
grantee,  where  the  pivotal  issue  in 
the  case  was  as  to  such  delivery  and 
acceptance.  Blackman  v.  Schierman, 
21  Tex.  Civ.  App.  517,  51   S.  W.  886. 

Representative  Capacity. — See  ante, 
"Personal  or  Representative  Capacity," 
V,   S,  2,  b,   (2). 

Ownership  at  Decedent's  Death.^See 
post,  "Evidence  of  Ownership,"  VIL 
C.  22,  b. 

Admissibility  of  Declarations  of 
Testator  That  He  Held  No  Lien  in 
Suit  by  Executor  to  Enforce  Vendor's 
Liens.— See      the      title      DECLARA- 


Digitized  by 


Google 


Executors  and  Administrators 


525 


TIOXS  AND  ADMISSIONS,  vol.  6, 
p.  1. 

Declaration  of  Deceased  Grantor  in 
Suit  by  Executor  to  Remove  Cloud. — 

See  the  title  DECLARATIONS  AND 
ADMISSIONS,  vol.  6,  p.  1. 
9.  Questions  for  Jury. 

In  an  action  by  executors  on  a  note, 
where  defendant  claimed  that  he  trans- 
ferred to  plaintiffs'  decedent  another 
note,  made  by  third  persons,  which 
was  accepted  in  full  payment  of  the 
first  note,  evidence  held  insufficient  to 
justify  a  submission  of  the  question 
to  the  jury.  Huff  v.  Powell,  48  Tex. 
Civ.  App.   582,   107   S.   W.   364. 

Where  the  issues  to  be  determined  in- 
volved the  question  as  to  whether  the 
property  sued  for  belonged  to  the 
plaintiffs  intestate  at  her  death,  or 
had  been  given  previously  to  the  de- 
fendant's intestate,  and  whether  the 
possession  of  the  defendant's  intestate, 
after  the  death  of  the  alleged  donor, 
was  held  in  his  own  right,  or  in  right 
of  his  wife,  as  one  of  the  heirs  of  the 
alleged  donor,  held,  that  these  were 
questions  of  fact,  to  be  decided  by  the 
jury.  There  being  conflicting  testi- 
mony, the  refusal  to  give  such  instryc- 
tions  as  correctly  submitting  the  law 
by  which  they  should  be  determined, 
was  error.  Gilkey  v.  Peeler,  22  Tex. 
663. 

10.  Adjustment  of  Liens. 

Suit  to  Redeem  Lands. — Where  an 
administrator  sued  to  establish  a  trust 
in  a  tract  of  land  and  to  redeem  it 
for  benefit  of  his  intestate's  estate,  it 
was  proper  on  ascertaining  that  there 
was  money  due  on  the  land  to  ascer- 
tain the  amount  and  certify  the  claim 
to  the  county  court.  Jackson  v.  Mum- 
ford,  74  Tex.  104,  110,  11  S.  W.  1061. 

11.  Set-Off  and  CounterclainL 

a.  Debts  and  Claims  Which  May  Be 
Pleaded  as  Set-Offs. 
As  general  rule  parties  sued  for 
money  due  an  estate  can  not  plead 
in  offset  claims  due  them  by  estate, 
but    there    are    exceptions.      Alford    v. 


Smith,  40  Tex.  77,  85;  Atchison  v. 
Smith,  25  Tex.  228,  231;  Hall  v.  Hall, 
11  Tex.  526. 

One  indebted  to  a  deceased  person 
at  the  time  of  his  death  may  set  off 
a  debt  due  to  him  by  intestate  in  an 
action  brought  against  him  by  admin- 
istrator of  estate  of  deceased,  and  is 
therefore  not  entitled  to  an  injunction 
to  restrain  enforcement  of  demand. 
Howard  v.  Randolph,  73  Tex.  454,  458, 
11   S.  W.  495. 

In  case  of  a  suit  by  an  adminis- 
trator, where  there  are  mutual  claims 
between  the  defendant  and  the  deceased, 
the  defendant  is  entitled  to  plead  his 
claim  as  a  set-off,  and  the  previous 
presentation  of  such  claim  to  the  ad- 
ministrator is  not  essential.  Smalley 
V.  Trammell,  11  Tex.  10;  Walker  v. 
Fearhake,  22  Tex.  Civ.  App.  61,  62.  52 
S.  W.  629;  Morton  v,  Gordon,  Dallam 
396;  Mitchell  v.  Rucker,  22  Tex.  66,  70. 

In  a  suit  by  an  administrator,  the 
defendant  can  set  off  items  of  a  similar 
nature,  though  he  has  not  duly  au- 
thenticated them,  so  that  he  could 
maintain  an  action  on  them.  Mitchell 
V.   Rucker.   22  Tex.  66. 

In  such  case  the  set-off  operated  as 
an  extinguishment  of  plaintiff's  debt 
to  the  extent  that  might  be  estab- 
lished, even  to  the  full  amount  of 
plaintiff's  demand.  Smalley  v.  Tram- 
mell, 11  Tex.  10;  Mitchell  v.  Rucker, 
22  Tex.  66,  70.  See  Dickenson  v.  Mc- 
Dermott,  13  Tex.  248,  252. 

A  bank,  when  sued  by  the  admin- 
istrator of  a  deceased  depositor  for 
the  amount  of  his  deposit,  may  set 
off  the  amount  of  a  note  of  the  intes- 
tate held  by  it  which  was  due  at  the 
time  of  his  death.  Traders'  Nat.  Bank 
V.  Cresson,  75  Tex.  298,  12  S.  W.  819; 
Smalley  v,  Trammell,  11  Tex.  10,  11; 
Mitchell  V.  Rucker.  22  Tex.  66. 

In  an  action  by  an  administrator 
upon  a  debt  due  the  estate,  the  de- 
fendant can  not  set  off  a  debt  due  to 
him  by  the  estate,  as  such  set-off 
would  interfere    with    the    jurisdiction 
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of  the  probate  court  in  allowing  claims 
against  the  estate.  Collins  v.  Barbee, 
3  Willson,  Civ.  Cas.  Ct.  App.  §  126. 

In  an  action  by  an  administrator  to 
recover  a  sum  due  from  defendant  to 
plaintiff*s  intestate,  defendant  may 
plead  by  way  of  set-off  a  claim  existing 
in  liis  favor  and  against  the  intestate 
which  was  due  at  the  time  of  the  lat- 
ter's  death.  Morton  v.  Gordon,  Dal- 
lam, Dig.  396. 

Sole  creditor  of  estate  whose  claim 
has  been  allowed  and  approved  may 
set  off  such  claim  in  suit  by  adminis- 
trator for  debt  due  estate.  Hall  v. 
Hall,  11  Tex.  526,  553;  Guthrie  v. 
Guthrie,  17  Tex.  541,  543;  Atchison  v. 
Smith.  25  Tex.  228. 

Where  the  estate  is  not  indebted, 
or  to  but  an  inconsiderable  amount, 
and  the  defendant  is  sole  distributee, 
the  court  would  not  permit  judgment 
to  be  obtained  and  enforced  against 
him  by  an  administrator,  who,  in  fact, 
is  acting  but  as  the  trustee  of  the 
defendant.  Guthrie  v.  Guthrie,  17  Tex. 
541,  543.  See,  also,  Atchison  v.  Smith, 
25  Tex.  228,  231. 

Claim  held  by  administrator  is  a 
good  set-off  against  the  estate.  Knight 
V.  Huff,  Dallam  425,  426. 

There  is  no  law  conferring  the  right 
on  an  administrator  to  purchase  claims 
against  an  estate  to  be  used  as  set-offs 
against  debts  due  the  estate.  John- 
son V.   Brown,  25  Tex.  Supp.  120. 

A  claim  for  legal  services  rendered 
to  an  administrator  of  an  estate  may 
be  pleaded  as  set-off  in  an  action  by 
such  administrator  individually  to  re- 
cover on  a  note.  Andrus  v.  Pettus, 
36   Tex.   108. 

Since,  under  Pasch.  Dig.,  arts.  5675, 
5676,  attorney's  fees  are  part  of  the 
expenses  of  administration  on  an  es- 
tate, entitled  to  priority  of  payment 
over  all  charges  except  funeral  ex- 
penses, and  the  party  rendering  the 
same  may  at  his  option  look  directly 
to  the  administrator  for  payment,  in 
which  case  it  becomes  an  item  in  the 


administrator's  account  allowable  to 
him  on  settlement,  an  attorney  against 
whom  a  summary  proceeding  is 
brought  by  an  administrator  to  compel 
payment  of  moneys  collected  for  an 
estate  is  entitled  to  set  up  as  a  de- 
fense that  such  moneys  have  been  ap- 
propriated m  payment  of  an  indebted- 
ness for  services  rendered  the  estate, 
though  such  indebtedness  did  not  ac- 
crue within  two  years  next  before  the 
institution  of  the  proceeding.  Gam- 
mage  V.  Rather,  46  Tex.  105. 

Fees  for  services  as  attorney  for 
the  administrator  in  resisting  a  motion 
for  his  removal,  if  chargeable  at  all 
against  the  estate,  should  be  estab- 
lished under  the  probate  law;  and  they 
are  subject  to  the  same  objections, 
when  presented  by  such  attorneys,  as 
other  offsets  pleaded  by  defendant  in 
a  suit  by  the  administrator.  Robb  v. 
Smith,  40  Tex.  89. 

Authentication  and  allowance  of 
claims  by  administrator  do  not  pre- 
vent their  application  as  equitable  set- 
off in  dispensing  justice  between  the 
parties.  Eborn  v.  Cannon,  32  Tex. 
231,  249. 

Claims  against  Administrator  in  Per- 
sonal Capacity. — In  an  action  by  an 
administrator  personal  claims  between 
the  administrator  and  defendants 
should  not  be  taken  into  considera- 
tion. Houston  V.  Evans  (Sup.),  17  S. 
W.  925;  Johnson  v.  Brown,  25  Tex. 
Supp.  120,  129. 

Lien  against  Estate  Enforceable  in 
County  Court  Only. — A  lien  against  an 
estate,  which  can  only  be  enforced  in 
the  county  court,  is  not  available  as 
a  defense  to  a  suit  in  the  district  court 
by  the  administrator  upon  a  claim  due 
to  the  estate.  Giddings  v.  Crosby,  24 
Tex.   295. 

Demands  Accruing  Since  Death  of 
Deceased. — "The  general  rule  in  rela- 
tion to  debtors  of  an  estate  is  that  to 
an  action  brought  by  an  administrator, 
the  defendant  can  not  plead  in  offset 
any  demand  against  the  estate  accruing 
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since  the   death   of  the   deceased.     To 
adjust  such  discounts  would  encroach 
on  the  province   of  the   county  court, 
and    lead    to    embarrassing    investiga- 
tions as  to  the  assets  and  proper  dis- 
tribution of  an  estate."     There  are  ex- 
ceptions to  the  rule.    The  general  rule 
js  applicable  as  well  to  heirs  who  are 
Jndebted  to   the  estate  as  to  ordinary 
<J«btors.     Guthrie  v,   Guthrie,    17   Tex, 
^^1.    542.     See    Hall   v.    Hall,    11   Tex. 
^^^'    553;   Atchison   v.   Smith,   25   Tex. 
^^-    231. 
*^^t^TC8t     in      Estate,       Distributive 
S^Var^,  Legacy. — In  an  action  by  the 
^administrator  of  an   estate  against   an 
heir  to  recover  a  debt  due  the  estate, 
the  heir  can   not   set  off  the   distribu- 
tive share    to    which    he    may    be    en- 
titled on   final    settlement    against   his 
liability    to     the     estate.       Guthrie    v. 
Guthrie's  Adm'rs,  17  Tex.  541 

Where  executors,  whose  administra- 
tion of  the  estate  is  controlled  by  the 
county  court,  sue  in  the  district  court 
to  recover  money  paid  by  testatrix  for 
her  son,  who  was    also    a    residuary 
legatee  under  her  will,   defendant  can 
not  set  off  the  debt  against  his  interest 
in  the  estate,   since   the   district   court 
has   no    original    probate  jurisdiction. 
Woessner  v.  Wells   (Civ.  App.),  28  S. 
W.  247. 

In  an  action  by  executors  to  recover 
money  paid  by  testatrix  to  cancel 
notes  for  defendant,  who  was  her 
son,  and  who  became  a  residuary 
legatee  under  her  will,  defendant  can 
not  set  off  his  interest  in  the  estate 
without  alleging  a  special  legacy  un- 
der the  will,  or  showing  that  the  es- 
tate is  solvent,  and  that  plaintiffs 
have  funds  sufficient  to  pay  his  legacy 
after  paying  the  debts  of  the  estate. 
Woessner  v.  Wells  (Civ.  App.),  28  S. 
W.  247. 

Claims  Purchased  by  Defendant — 
"In  an  action  brought  by  an  adminis- 
trator, the  defendant  can  not  be  per- 
mitted to  plead  in  offset  a  debt  that 
had  been   allowed   by   the   administra- 


tor and  approved  by  the  probate  judge, 
and  assigned  to  the  defendant  before 
the  commencement  of  the  suit.  This 
as  a  general  rule  is  correct>  as  it  might 
embarrass  the  settlement  of  estates, 
and  lead  to  difficult  investigations,  as 
to  what  proportion  of  the  claims 
against  an  estate  could  be  paid  out  of 
the  assets  to  be  administered."  This 
rule  sometimes  admits  of  exceptions. 
There  is  no  question  that  sometimes 
cases  under  peculiar  circumstances 
would  arise,  that  would  render  the  in- 
terposition of  the  equitable  jurisdic- 
tion of  the  district  court  absolutely 
necessary  to  prevent  great  hardship 
and  oppression.  Hall  v.  Hall,  11  Tex. 
526,  553. 

Purchase  of  Claims  Authorized  by 
Administrator. — An  administrator  can 
not  authorize  a  person  to  purchase 
claims  against  the  estate  to  be  used  as 
a  set-off  against  debts  due  the  estate, 
under  the  provisions  of  Pasch.  Dig. 
arts.  3443-3448,  relating  to  "discount 
and  set-off."  Johnson  v.  Brown,  25 
Tex.  Supp.  120,  distinguishing  Swen- 
son  V.  Walker,  3  Tex.  93.  See  post, 
"Estoppel  to  Dispute,"  VII,  F,  5,  a, 
(1),   (b).   . 

Set- Off  Arising  from  Single  Part- 
nership Transaction. — In  a  suit  by  the 
executrix  of  one  partner  against  the 
surviving  partner  on  an  open  note,  de- 
fendant claimed  in  set-off  that  the  de- 
ceased partner  had  lent  certain  part- 
nership property  to  third  parties,  and 
agreed  to  be  responsible  to  defendaht 
for  his  half  interest  in  the  property 
loaned.  Held,  that  it  was  admissible 
for  defendant  to  testify  that  the  loaned 
property  had  not  been  returned.  (2) 
Plaintiff  was  entitled  to  recover  the 
value  of  the  note,  whether  it  was  the 
result  of  a  partial  or  final  settlement 
of  the  partnership  affairs,  or  arose 
from  matters  independent  of  the  part- 
nership. (3)  Defendant  could  not 
claim  against  plaintiff's  demand  a  set- 
off arising  from  a  single  partnership 
transaction.      He    should    have    prayed 
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for  a  settlement  of  the  partnership  af- 
fairs, and  that  any  sum  found  due  him  , 
should   be   allowed.     McKay  v.   Over- 
ton. 65  Tex.  82. 

Payment  of  Debt  as  Condition  for 
Surrender  of  Property  Belonging  to 
Estate. — One  sued  by  an  estate  for 
property  alleged  to  belong  to  it  can 
not  protect  himself  by  compelling  pay- 
ment of  his  debt  as  a  condition  for  a 
surrender  of  such  property,  as  he 
could  if  suit  were  by  decedent  himself, 
since  that  would  in  effect  give  him 
priority  over  other  creditors  of  the 
same  or  of  a  higher  class.  Northcraft 
V.   Oliver,  74  Tex.   162,   11  S.   W.   1121. 

*The  right  of  the  creditor  of  the  es- 
tate is  good  to  defend  against  the  heirs 
taking  and  appropriating  the  property, 
but  his  right  is  no  better  to  appropri- 
ate it  exclusively  to  his  own  use  than 
is  that  of  the  heirs  to  do  the  same 
thing.  The  creditor  protects  himself, 
and  at  the  same  time  all  other  cred- 
itors and  claimants  of  the  estate,  by 
surrendering  the  estate's  property  only 
to  an  administrator  of  the  estate  in 
whose  hands  our  laws  are  so  framed 
as  to  provide  for  its  proper  distribu- 
tion." Northcraft  v.  Oliver^  74  Tex. 
162,  169,  11   S.  W.  1121. 

Action  by  Partitioner  Who  Received 
Account  Sued  on. — In  an  action  on  an 
account  for  the  pasturage  of  cattle, 
plaintiff  pleaded  that  the  account  had 
been,  together  with  all  accounts  and 
notes  of  the  estate  of  her  deceased 
husband,  allotted  to  her,  and  defend- 
ant answered  in  reconvention  for  dam- 
ages resulting  from  the  husband's  fail- 
ure to  carry  out  his  contract  for  pas- 
turage. It  was  proved  that  plaintiff 
had  not  only  received  the  accounts 
and  notes  but  a  sum  in  cash.  There 
was  no  exception  to  defendant's  plead- 
ing as  failing  to  show  plaintiff's  liabil- 
ity. Held,  that  plaintiff  was  liable  for 
the  damages  sustained  by  defendant. 
Hill  V.  Herndon  (Civ.  App.),  89  S.  W. 
813. 


Debts    Paid  by    Executor   De    Son 
Tort. — See    post,    "Executor    De    Son 
Tort,"  XIV. 
b.    Requisites  of  Plea  or  Answer. 

When  a  claim  against  an  estate  is 
sought  to  be  set  off  in  a  suit  by  the 
administrator  on  a  note,  the  plea 
should  show  as  definitely  as  praclica; 
ble  the  condition  of  the  estate,  the 
amount  of  its  assets,  and  that  there 
are  no  claims  or  liabilities  of  any  char- 
acter against  said  estate  remaining  un- 
settled except  the  claim  pleaded  in  set- 
off. A  mere  general  allegation  that 
the  defendant  is  the  sole  creditor  of 
the  estate  is  not  sufficient.  Collins  v. 
Barbee,  3  App.  Civ.  Cases,  §  126,  cit- 
ing Hall  V.  Hall,  11  Tex.  526;  Atch- 
ison V.  Smith,  25  Tex.  228,  231;  Alford 
V.  Smith,  40  Tex.  77;  Robb  v.  Smith, 
40  Tex.  89. 

In  a  suit  by  an  administrator  on  a 
note  due  the  estate,  the  defendant  can 
not  off-set  and  prove  a  claim  against 
the  estate,  without  showing  the  ne- 
cessity for  the  interposition  of  a  court 
of  equity  to  secure  the  ends  of  justice 
or  to  prevent  injury  or  oppression  to 
the  defendant.  Robb  v.  Smith,  40 
Tex.  89. 

In  an  action  brought  by  an  admin- 
istrator upon  a  claim  due  his  intestate, 
a  plea,  by  way  of  set-off,  that  the  de- 
fendant was,  at  the  commencement  of 
the  suit,  ownef  of  the  decedent's  note, 
made  to  a  third  party,  is  bad,  in  that 
it  does  not  show  that  he  acquired  the 
note  before  the  decedent's  death. 
Mitchell  V.  Rucker,  22  Tex.  C6. 

To  entitle  a  person  sued  for  the 
price  of  property  bought  of  an  admin- 
istrator to  offset  an  approved  claim 
due  him  from  the  estate,  his  answer 
must  show  that  he  is  the  only  creditor 
entitled  to  the  fund  to  which  he  seeks 
to  apply  the  offset,  or,  if  other  cred- 
itors are  interested  in  the  fund,  must 
state  the  extent  and  character  of  such 
other  claims,  so  that  the  court  may  de- 
termine   whether    such    relief  can    be 
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allowed.'  Alford  v.  Smith,  40  Tex.  77. 

c  Recovery  of  Excess  of  Set-Off  over 
Debt 

Though  a  defendant  may  plead,  in 
set-off,  an  account  consisting  of  items 
similar  in  their  nature  to  those  of  an 
account  on  which  he  is  sued  by  an  ad- 
ministrator, without  having  had  the 
same  duly  authenticated  and  presented 
to  the  administrator,  yet,  he  can  not 
recover  a  judgment  against  the  admin- 
istrator, should  his  claim  prove  the 
largest,  and  the  same  can  only  operate 
as  an  extinguishment  of  the  adminis- 
trator's account.  Mitchell  v.  Rucker, 
22  Tex.  66. 

Where  a  claim  pleaded  in  set-off  in 
suit  by  an  administrator,  has  not  been 
probated  against  the  estate,  defendant, 
if  his  set-off  exceeds  the  debt  sued  on, 
can  not  recover  the  difference.  Wal- 
ker r.  Fearhake,  22  Tex.  Civ.  App.  61. 
62.  52  S.  W.  629;  Mitchell  v.  Rucker, 
22  Tex.  66. 

d.  Evidence. 

WTiere,  in  an  action  by  a  widow  on  an 
account  allotted  to  her  on  the  partition 
of  her  deceased  husband's  estate,  she 
pleaded  that  all  the  accounts  and  notes 
o{  the  estate  had  been  allotted  to  her, 
and  defendant  pleaded  in  reconvention 
a  specified  sum  resulting  from  breach 
of  contract  on  the  part  of  the  husband 
relating  to  the  transaction  out  of 
which  the  account  arose,  evidence 
showing  that  on  partition  of  the  es- 
tate the  widow  had  not  only  received 
the  notes  and  accounts,  but  also  a 
sum  in  cash,  was  admissible  on  the 
issue  of  her  liability  for  the  damages 
claimed  by  defendant.  Hill  v.  Hern- 
don  (Civ.  App.),  89  S.  W.  813. 

1^    Judgment. 

a.    Form  and  Requisites. 

A  creditor  has  no  right  to  collect 
the  debts  of  his  deceased  debtor,  and 
apply  the  proceeds  to  the  payment  of 
his  claim  upon  the  debtor's  estate;  and 
in  suit  against  him  to  recover  money 
7  Tex— 34 


so  collected  judgment  should  be 
against  him  for  the  amount  collected, 
and  against  the  estate  of  the  deceased 
for  the  amount  of  the  defendant's 
claim  upon  it.  Cook  v.  Jordan,  21  Tex. 
221. 

District  court  has  no  jurisdiction  to 
determine  in  an  original  proceeding 
whether  allowance  to  widow  of  dece- 
dent should  be  made;  hence  judgment 
in  favor  of  widow  suing  on  judgment 
rendered  in  favor  of  her  deceased  hus- 
band, properly  declares  that  widow,  on 
collecting  such  judgment  in  favor  of 
decedent,  shall  hold  proceeds  as  an 
administrator  would,  subject  to  dece- 
dent's debts.  Walker  v.  Abercrombie. 
61   Tex.   69,   72. 

Recovery  Inadequate. — Where,  in  a 
suit  by  an  administrator  to  recover 
money,  in  which  defendants  pleaded 
offsets  for  boarding,  etc.,  and  for  ad- 
vancements to  heirs,  it  was  undisputed 
that  defendants  received  $650  belong- 
ing to  decedent,  and  only  $50  was 
shown  to  have  been  paid  on  decedent's 
behalf,  a  judgment  for  plaintiff  for  $14 
was  inadequate.  Manchester  v.  Bur- 
sey,  48  Tex.  Civ.  App.  633.  107  S.  W. 
557. 
b.    Operation  and  Effect. 

Persons  Concluded. — A  decree  ren- 
dered in  a  suit  brought  by  the  execu- 
tor or  administrator  for  the  recovery 
of  land  is  binding  upon  the  heirs  who 
were  not  parties  to  it.  Boggess  v. 
Brownson,  59  Tex.  417,  420;  Gunter  %\ 
Fox,  51  Tex.  383,  389.  See,  also, 
Thompson  v,  Duncan,  1  Tex.  485,  488; 
Howard  v.  Republic,  2  Tex.  311,  312; 
Graham  v.  Vining,  2  Tex.  433;  Guil- 
ford V.  Love,  49  Tex.  715,  733;  Shan- 
non V.  Taylor,  16  Tex.  413. 

Judgments  in  suits  for  title  or  pos- 
session of  lands  instituted  by  execu- 
tors or  administrators  alone,  are  as 
conclusive  as  if  rendered  in  favor  of 
the  testator  or  intestate.  Gunter  v. 
Fox,   51  Tex.  383,  389. 

Though  the  administrator  of  a  de- 
ceased  husband's  estate   has   authority 
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to  maintain  a  suit  to  recover  land  for 
purposes  of  administration  belonging 
to  the  community,  without  joining 
therein  the  heirs  either  of  the  deceased 
husband  or  wife,  still  a  judgment 
against  him  in  such  a  suit  would  con- 
stitute no  bar  to  a  suit  by  the  heirs  of 
the  mother  for  her  community  inter- 
est.    Rudd  V.  Johnson,  60  Tex.  91. 

Setting  Aside. — Where  private  acts 
of  chief  justice  are  complained  of  and 
he  is  not  made  party,  petition  to  dis- 
trict court  to  set  aside  orders  relating 
to  estate  can  not  present  any  cause  of 
action  as  to  him.  Glavecke  v,  Tijirina, 
24  Tex.   663,   673. 

13.  Review. 

Where  county  court  renders  judg- 
ment against  administrator  and  cer- 
tain creditors  of  the  estate  adminis- 
trator's failure  to  appeal  does  not  de- 
prive district  court  of  full  jurisdiction 
over  the  appeal  of  the  creditors.    Ruhl 

V.  Kauflfman,  65  Tex.  723,  736. 

14.  Injunction  against  Enforcement  of 
Claim. 

See  ante,  "Debts  Which  May  Be 
Pleaded  as  Set-Offs,"  V,  S,  11,  a. 

VI.  Allowance     to     Surviving 
Spouse  and  Children   and  in 

Lieu  of  Exemptions. 
A,    STATUTORY   PROVISIONS. 

The  object  of  Hart.  Dig.,  art.  1154, 
directing  that  all  the  property  exempt 
from  execution  except  the  years  sup- 
port to  the  widow  and  minor  children 
should  be  set  apart  for  the  use  of  the 
widow  and  children  without  discrimi- 
nating between  minor  and  adult  chil- 
dren, was  to  secure  the  family  in  the 
home  of  the  decedent  whether  the 
family  consisted  of  a  widow,  or  chil- 
dren, or  of  either,  or  whether  the 
children  at  home  be  minors  or  adults. 
James  v.  Thompson,  14  Tex.  463.  See, 
also,  Mabry  v.  Ward,  50  Tex.  404,  410; 
Hubbard  v.  Home,  24  Tex.  270. 

Statute  Unconstitutional  as  to 
Homestead.— Article    2055,    Rev.    Stat., 


which  provides  that  should  an  estate 
upon  final  settlement  prove  to  be  in- 
solvent, the  title  to  the  widow  and 
children  to  all  the  property  set  apart 
to  them  as  exempt  should  be  absolute, 
is  held,  as  to  the  homestead,  to  be  in 
contravention  of  art.  16,  §  52,  const. 
Bell  V.  Read,  23  Tex.  Civ.  App.  95,  56 
S.  W.  584.  See,  also,  Zwernemann  v. 
Von  Rosenberg,  76  Tex.  522,  13  S.  W. 
485;  Roots  V.  Robertson,  93  Tex.  365, 
55  S.  W.  308.  See,  generally,  the  title 
HOMESTEAD   EXEMPTIONS. 

Lands  Granted  to  Soldiers  in  Battle 
of  San  Jacinto. — The  45th  section  of 
the  act  of  March  20,  1848,  concern- 
ing the  estates  of  deceased  persons,  re- 
quiring the  chief  justice  to  set  apart, 
for  the  use  of  the  widow  and  children, 
all  such  property  as  may  be  exempted 
from  execution  or  forced  sale,  by  the 
constitution  or  laws  of  the  state,  etc., 
does  not  embrace  lands  grranted  **to 
those  who  were  in  the  battle  of  San 
Jacinto,  and  other  battles."  Hubbard 
V.   Home,  24  Tex.  270. 

B.   RIGHT  TO  ALLOWANCE  AND 
EXEMPTIONS. 

1.  In  General. 

See  the  titles  HOMESTEAD  EX- 
EMPTIONS; HUSBAND  AND 
WIFE. 

Property  required  to  be  set  aside  for 
family  must  not  be  taken  in  possession 
of  administrator  adversely  to  those  en- 
titled to  receive  it.  Mitchell  v,  Harri- 
son, 32  Tex.  331,  332. 

2.  Allowance  in  Lieu  of  Exempt  Prop- 

erty. 

Insolvent  Estates.— Under  the  laws 
of  1848,  a  homestead  or  substituted  al- 
lowance is  not  to  be  designated  out  of 
every  estate  for  the  widow  and  chil- 
dren but  only  in  cases  where  the  es- 
tate is  insolvent.  Green  v.  Crow,  17 
Tex.  180. 

Sayles'  Rev.  Civ.  Stat,  of  1888-89. 
art.  2053,  relative  to  exemptions  to  the 
widow  and  children  of  a  decedent  in 
property  on  which  there  are  liens,  held 
to  apply  to  insolvent  estates  (arts.  2046, 
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2049,  2055,  2056,  2061).  Parlin  &  Co. 
r.  Davis  (Civ.  App.),  74  S.  W.  951,  af- 
firmed in  97  Tex.  643,  no  op. 

Where  no  Exempt  Property  Exists. 
—Under  the  probate  law  of  1848, 
Paschal's  Dig.,  1305,  the  widow  and 
children  arc  entitled  to  an  allowance  in 
lieu  of  property  exempt  from  forced 
sale,  when  no  such  property  exists. 
Mabry  v.  Ward,  50  Tex.  404. 

When  Personalty  Used  Only  for 
Support  of  Widow  and  Children. — 
There  should  be  set  over  to  the  widow 
and  children  the  exempt  property,  and 
an  allowance  in  lieu  of  exemptions  not 
on  hand,  where  it  appears  that  they 
have  used  the  personal  property  only 
to  supply  themselves  with  the  neces- 
saries of  life.  Crocker  v,  Crocker,  19 
Tex.  Civ.  App.  296,  46  S.  W.  870. 

1    Testamentary    Provisions   and   Ef- 
fect of  Will  on  Right 

The  right  of  minor  children  and 
widow  to  have  an  allowance  set  apart 
for  their  support  is  not  affected  by  an 
attempt  of  testator  to  devise  all  of  his 
property  to  his  widow.  Judgment 
(Civ.  App.),  43  S.  W.  919,  affirmed  in 
part  and  reversed  in  part  in  Woolley  v. 
Sullivan,  45  S.  W.  377,  92  Tex.  28.  See, 
also,  Zwernemann  v.  Von  Rosenberg, 
76  Tex.  522,  13  S.  W.  485;  Hall  v. 
Fields,  81  Tex.  553,  17  S.  W.  82;  Run- 
nels V.  Runnels,  27  Tex.  515,  516;  Rev. 
Stat.,  art.  2009. 
4.   Additional  Allowance. 

Order  for  Additional  Allowance 
Void. — In  an  administration  granted 
May,  1840,  the  probate  court  made  an 
order  in  1851,  setting  aside  personal 
property  at  its  appraised  value  to  the 
widow,  as  a  year's  allowance  for  the 
support  of  herself  and  her  minor  chil- 
dren. There  was  no  evidence  that  the 
administration  had  been  extended. 
Held,  that  the  order  was  void.  Marks 
V.  Hill,  46  Tex.  345. 

After  a  homestead  had  been  allowed 
to  decedent's  widow,  the  probate  court 
entered  an  order  setting  $2,000  aside 
to  her  "as  an  allowance  secured  to  her 


by  the  constitution  of  the  state"  for 
the  benefit  of  herself  and  children,  and 
permitting  her  to  receive,  in  part  pay- 
ment thereof,  the  lots  and  building  oc- 
cupied as  a  homestead.  Held  that,  the 
order  being  unauthorized  and  void,  the 
widow  acquired  no  title  to  property 
taken  at  an  appraised  valuation  to  sat- 
isfy the  allowance.  Newcomb  v.  New- 
comb,  38  Tex.  561. 

Efifect  of  Accepting  Devisei — A 
widow  held  not  entitled  to  accept  a 
devise  of  real  estate  in  a  will,  and  ob- 
tain an  additional  allowance  for  a 
year's  support  from  notes  bequeathed 
to  another.  Nelson  v.  Lyster,  32  Tex. 
Civ.  App.  356,  74  S.  W.  54. 

A  widow,  after  having  received  and 
enjoyed,  by  the  provisions  of  a  will, 
an  allowance  for  a  year's  support,  can 
not,  after  the  expiration  of  the  year, 
have  another  allowance  set  apart  to 
her  under  the  statute.  Little  v.  Bird- 
well,   27  Tex.  688. 

Sufficient  Property  for  Year's  Sup- 
port Used. — Where  a  widow  and  chil- 
dren used  sufficient  property  to  live 
upon  for  one  year,  before  administra- 
tion was  opened  upon  the  estate,  an 
additional  allowance  for  another  year 
should  not  be  granted.  Crocker  v. 
Crocker,  46  S.  W.  870,  19  Tex.  Civ. 
App.  296. 

5.   Persons  Entitled  to  Allowance. 
Must   Be  Constituents  of  Family. — 

Minor  children  of  T.  are  not  entitled 
to  any  allowance  out  of  estate  of  T.'s 
father,  deceased,  in  lieu  of  exempt 
property,  where  T.  and  his  family  were 
not  constituents  of  father's  family. 
Glasscock  v.  Stringer  (Civ.  App.),  33 
S.  W.  677,  affirmed  in  93  Tex.  684, 
no  op. 

Whether  Marriage  Lawful  or  Not — 
Creditors  can  have  no  interest  in  con- 
testing an  allowance  to  the  alleged 
widow  and  the  child  of  a  decedent,  on 
the  ground  that  she  was  not  his  lawful 
wife,  as  the  child  would  be  entitled  to 
the  same  allowance.  Lockhart  v. 
White,  18  Tex.  102. 
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Wife  Separated  from  Husband  at 
Time  of  His  Death. — A  widow  is  not 
entitled  to  the  statutory  allowance 
from  her  deceased  husband's  estate 
where  she  was  not  living  with  the  hus- 
band at  the  time  of  his  death  in  the 
family  relation,  unless  her  separation 
was  involuntary  and  through  no  fault 
of  hers.  Earle's  Ex'rs  v.  Earle,  9  Tex. 
630. 

Minor  Children. — On  the  death  of  a 
widower,  leaving  minor  children,  they 
are  entitled  not  only  to  the  homestead, 
but  also  to  the  other  property  exempt 
from  forced  sale,  or  to  an  allowance 
in  lieu  thereof,  when  the  estate  has  not 
the  property  in  kind.  Moore  r.  Owsley, 
37  Tex.  603. 

Children  of  Whom  Widow  Not 
Mother. — Since  the  statute  governing 
the  administration  of  a  decedent's  es- 
tate provides  that  if  there  be  children 
of  the  decedent,  of  whom  the  widow 
is  not  the  mother,  the  share  of  such 
children  in  the  exempt  property,  ex- 
cept the  homestead,  shall  be  delivered 
to  them,  or  if  minors,  to  their  guardian, 
the  minor  children  of  a  decedent  are 
entitled  to  recover,  through  their 
guardian,  of  the  decedent's  widow, 
their  stepmother,  their  share  of  the 
proceeds  of  exempt  personal  property 
which,  without  administration,  has 
been  sold  and  used  by  her.  Rev.  Stat., 
art.  2049  (4).  Burns  v.  Falls,  23  Tex. 
Civ.  App.  386,  56  S.  W.  576.  affirmed 
in  93  Tex.  636,  no  op. 

Minor  Son  Earning  Wages  Sufficient 
for  Support. — Under  the  statute  allow- 
ing to  the  widow  and  minor  children 
of  a  decedent  who  have  no  property 
adequate  to  their  maintenance  one 
year's  support  from  decedent's  estate, 
a  minor  son  is  entitled  to  such  allow- 
ance, though  he  is  earning  wages  suf- 
ficient for  his  support,  and  is  allowed 
to  appropriate  them  to  his  own  use. 
Cooper  V.  Pierce,  74  Tex.  526,  12  S.  W. 
'  211. 

Children  of  Second  Marriage.-^En- 
tire  allowance  to  family,  though  fur- 
nished   from     community    property    of 


first  marriage,  can  not  be  appropriated 
to  exclusive  .use  of  children  of  first  if 
there  be  children  of  second  marriage. 
Harmon  v.  Bynum,  40  Tex.  324,  326. 

6.  Allowance  for  Maintenance  and 
Support. 

Widow  Preferred  Creditor  for  a 
Year's  Maintenance. — An  account  for 
medical  services  rendered  to  a  widow 
is  not  a  charge  against  her  deceased 
husband's  estate;  but  she  is  herself  a 
preferred  creditor  of  the  estate  to  the 
extent  of  a  year's  maintenance,  and 
such  other  allowances  as  the  law  gives 
her,  and  one  who  furnishes  her  with 
necessaries,  and  thus  becomes  her 
bona  fide  creditor,  will,  on  her  death, 
be  substituted  to  her  rights  against 
the  estate  of  her  deceased  husband. 
Baker  r.  Rust,  37  Tex.  242. 

Administrator's  Failing  to  Set  Aside 
Property  for  Minor  Children.— The 
claim  of  an  administrator,  who  was  not 
the  guardian  of  the  minor  children  of 
his  intestate,  for  their  support,  was 
properly  disallowed,  it  appearing  that 
he  did  not  set  aside  to  the  children 
property  of  the  estate  for  their  sup- 
port as  required  by  Pasch.  Dig.  art. 
1305.  Mitchell  V.  Harrison,  32  Tex. 
331. 

Allowance  to  Board  and  Clothe  In- 
fant Heirs. — It  is  no  part  of  the  duty 
of  an  executor  or  administrator  to 
board  and  clothe  infant  heirs,  and  he 
can  have  no  allowance  for  it  in  his  ad- 
ministration accounts.  Mitchell  v. 
Harrison,  32  Tex.  331. 

C.     PROPERTY    SUBJECT. 
Husband's     Interest      in      Esute.— 

After  deducting  one-half  of  husband's 
interest  in  household  goods  court  must 
make  widow,  who  was  second  wife,  al- 
lowance out  of  husband's  interest  in 
estate  in  lieu  of  such  articles  of  per- 
sonal estate  as  are  not  found  to  exist 
in  kind.  Hoffman  v.  Hoffman,  79  Tex. 
189,  192,  14  S.  W.  915,  15  S.  W.  471. 

Estate  of  First  Wife  for  Allowance 
to  Second. — Estate  of  first  wife  can 
not    be    made    to    contribute   indirectly 


Digitized  by 


Google 


Executors  and  Administrators 


533 


to  allowance  to  second  wife  in  lieu  of 
exempt  property  by  allowing  husband's 
creditors  access  to  excess  over  amount 
of  assets  which  went  to  make  up  losses 
to  first  wife's  heirs.  Hoflfman  v.  Hoff- 
man, 79  Tex.  189,  194,  14  S.  W.  915,  15 
S.  W.  471. 

Interest  of  Children  of  First  Marriage 
for  Allowance  to  Widow  of  Second. — 
The  interest  of  the  children  of  the  first 
marriage  in  their  mother's  share  of  the 
community  property  can  not  be  made 
to  contribute  to  the  allowances  of  the 
widow  of  a  second  marriage.  Hoff- 
man V.  Hoffman,  79  Tex.  189,  192,  14 
S.  W.  915,  15  S.  W.  471.  See,  also, 
Gilliam  v.  Null,  58  Tex.  298,  299; 
Pressley  v.  Robinson,  57  Tex.  453; 
Putnam  v.  Young,  57  'lex.  461;  King 
r.  Gilleland.  60  Tex.  271. 

Property  Subject  to  Lien.^— Property 
not  homestead  though  covered  by  lien 
may  be  sold  to  provide  widow's  al- 
lowance unless  liens  were  properly  exe- 
cuted. Griffie  v.  Maxey,  58  Tex.  210, 
214;  Reeves  v.  Petty,  44  Tex.  249,  250; 
McLane  v.  Paschal,  47  Tex.  365,  370. 

Article  2000,  Rev.  Stat,  providing 
that  no  property  upon  which  liens  have 
been  legally  given  shall  be  set  aside 
to  widow  or  children  as  exempted 
property  or  appropriated  to  make  up 
allowance  in  lieu  of  exempted  property, 
until  such  debts  are  discharged  jpplies 
only  to  solvent  estates.  Krueger  v. 
Wolf.  12  Tex.  Civ.  App.  167,  177,  33 
S.  W.  663,  affirmed  In  93  Tex.  688, 
no  op.;  Scott  v.  Cunningham,  60  Tex. 
566;  Horn  v.  Arnold,  52  Tex.  161,  164; 
Rainey  v.  Chambers,  56  Tex.  17,  20; 
Griffie  V.  Maxey,  58  Tex.  210,  211; 
Watson  V.  Rainey,  69  Tex.  319,  321,  6 
S.  W.  840;  Hoffman  v,  Hoffman,  79 
Tex,  189,  194,  14  S.  W.  915,  15  S.  W. 
471. 

Mortgaged  Property. — A  suit  by  the 
holders  of  notes  of  the  decedent  se- 
cured by  deed  of  trust,  against  his 
widow,  independent  executrix,  for  the 
sale  of  the  mortgaged  property  for 
payment  of   their  claims,   put   in   issue 


her  right  to  subject  such  application*- 
of  its  proceeds  to  her  allowance  for 
support  and  exemptions,  and  a  decree^ 
for  foreclosure,  sale,  and  applicationr 
of  the  proceeds  to  the  mortgage  debt 
determined  that  no  such  right  to  an 
allowance  existed,  whether  her  claim 
for  allowance  was  presented  and  urged 
or  not.  WooUey  v.  Sullivan  &  Co., 
92  Tex.  28,  45  S.  W.  377,  46  S.  W. 
629,  reversing  in  part  43  S.  W.  919. 

Note  Taken  by  Administrator. — A 
widow,  '  showing  her  right  to  allow- 
ances from  the  estate  of  her  deceased 
husband,  and  that  the  property  of  the 
estate  had  been  sold  by  the  adminis- 
trator without  regard  to  her  rights, 
consented  that  the  notes  taken  by  the 
administrator  for  the  property  should 
be  set  apart  to  her,  instead  of  the 
specific  property  or  its  money  equiva- 
lent. Held,  that  the  supreme  court 
should  not  reverse  for  error  in  decree- 
ing such  relief,  substantial  justice 
thereby  being  accomplished.  Williams 
V.  Hall,  33  Tex.  212. 

Mules  and  Wagons. — Decedent's 
widow  and  her  children  were  entitled 
to  mules  and  a  wagon  belonging  to  him, 
without  regard  to  value.  Cooper  v. 
Pierce,  74  Tex.  526,  12  S.  W.  211. 

D.  ALLOWANCE  BY  COURT  AND 
PROCEEDINGS  THEREFOR. 

1.   Duty  to  Set  Apart  Allowance. 

It  is  the  absolute  duty  of  the  chief 
justice  of  a  county  without  any  re- 
quest to  make  an  allowance  for  the 
widow  or  children  of  a  deceased  per- 
son, and  to  set  apart  for  their  use  the 
property  exempt.  Council  v.  Chandler, 
11  Tex.  249. 

Under  the  statutes,  after  the  inven- 
tory and  list  of  claims  have  been  filed, 
it  is  the  duty  of  the  court  to  make 
such  an  allowance  to  the  widow  for 
support  and  in  lieu  of  exempt  prop- 
erty as  she  may  be  found  entitled  to 
receive,  and  the  creditors  have  no  right 
to  delay  such  orders  by  an  application 
to  exhibit  the  condition  of  the  estate. 
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Chefflet  V.  Willis,  74  Tex.  245,  11  S.  W. 
1105. 

While  a  widow  and  children  are  en- 
titled to  an  allowance  for  support  and 
in  lieu  of  exempt  property,  it  is  for 
the  court  to  make  the  order  and  desig- 
nate the  property  to  be  taken,  and  not 
for  the  parties  entitled  to  arbitrarily 
take  it  out  of  the  administration. 
Chifflet  V.  P.  J.  Willis  &  Bro.,  74  Tex. 
245,  11  S.  W.  1105;  Fowler  v.  Gilmore, 
30  Tex.  432;  Champion  v.  Shumate,  90 
Tex.  597,  601,  39  S.  W.  128,  40  S.  W. 
394,  affirming  39  S.  W.  128,  90  Tex. 
597;  Roots  v.  Robertson.  93  Tex.  365, 
373,  55  S.  W.  308;  Leaverton  v.  Leav- 
erton,  40  Tex.  218,  224;  Pas.  Dig.,  art. 
1305,   note   481. 

The  probate  act  of  1848  did  not  au- 
thorize probate  courts  to  allow  a  widow 
to  select  property  of  an  estate  for  a 
year's  allowance,  which  had  not  been 
made  at  the  passage  of  the  law.  Marks 
V.  Hill,  46  Tex.  345. 
2.    Jurisdiction. 

Probate  Courts.— The  statute  confer 
upon  the  probate  courts  the  right  to 
set  apart,  for  the  family  of  an  intestate, 
property  exempt  from  execution;  and 
where  a  widow  fails  to  appear  and  as- 
sert her  rights,  and  the  estate  is  ad- 
ministered, the  widow,  no  fraud  being 
charged,  can  not  maintain  an  action 
against  the  administrator  for  convert- 
ing such  property.  Her  remedy,  if 
any,  must  be  in  the  probate  court.  Mc- 
Gowen  v.   Zimpelman,  53  Tex.   479. 

Application  was  made  by  a  widow  to 
the  probate  court  to  have  a  homestead 
of  115  acres  and  other  exempt  prop- 
erty set  apart  to  her.  She  contracted 
with  attorneys,  giving  half  that  should 
be  recovered  for  their  fee.  Pending 
the  application  the  widow  and  the 
executor  settled,  she  receipting  in  full 
of  all  claims.  The  lawyers  intervened, 
setting  up  claim  to  one-half  the  ex- 
empt property.  The  widow  by  amend- 
ment pleaded  that  her  release  to  the 
executor  had  been  obtained  by  fraud. 
The  executor  excepted  to  the  interven- 


tion of  the  lawyers,  set  up  the  settle- 
ment, denied  that  the  land  was  the 
homestead  of  the  deceased  husband  of 
the  widow,  denying  fraud,  etc.  On 
trial  the  court  sustained  the  settlement 
against  the  widow,  and  sustained  ex- 
ceptions" to  the  intervention  by  the 
lawyers.  Held,  the  intervention  sought 
to  litigate  title  to  land,  and  was  not 
within  the  jurisdiction  of  the  probate 
court.  Cox  z\  Cox,  77  Tex.  587,  14  S. 
W.  201. 

.  District  Court. — Where  a  widow, 
who  was  also  a  legatee  under  the  will 
of  the  deceased  husband,  brought  suit 
against  the  executor  in  the  district 
court  for  the  allowance  provided  as  a 
substitute  for  the  homestead  and  other 
property  exempt  by  law  from  forced 
sale,  and  alleged  that  the  estate  of  said 
deceased  was  wholly  insolvent,  and 
that  the  will  provided  that  the  execu- 
tor should  not  enter  into  any  bond  but 
only  file  an  inventory,  and  there  was 
a  judgment  by  default,  the  district 
court  had  jurisdiction,  and  it  was  error 
to  dismiss  the  case.  Runnels  v.  Run- 
nels, 27  Tex.   515. 

A  widow  who  refuses  the  provisions 
of  a  will  need  not  have  made  an  elec- 
tion to  claim  her  statutory  rights  by 
a  proceeding  in  the  county  court  be- 
fore instituting  a  suit  for  that  purpose 
in  the  district  court,  though  Old  &  W. 
Dig.  arts.  752,  753,  directing  the  al- 
lowance claimed  by  the  widow,  are  a 
part  of  the  act  regulating  proceedings 
in  the  county  court.  Runnels  v.  Run- 
nels, 27  Tex.  515. 

When  the  county  court  can  not  for 
any  reason  secure  the  allowance  to  the 
widow  and  heirs,  she  unquestionably 
may  call  in  aid  the  general  equity  juris- 
diction and  supervising  power  and 
control  of  the  district  court  over  es- 
tates of  deceased  persons,  executors, 
administrator's,  etc.  Runnels  v.  Run- 
nels, 27  Tex.  515,  522. 

Executor  Administering  in  a  County 
Court.— Under  const.,  art,  5,  §  16,  and 
Sayles'  civil  statutes,  ch.  17,  18,  25,  26, 
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where  the  estate  of  decedent  was  be- 
ing administered  in  county  court  by 
the  executor,  the  district  court  held  to 
have  no  authority  to  entertain  pro- 
ceedings by  the  widow  and  minor 
children  for  the  setting  apart  of  an  in- 
terest in  the  estate.  McCorkle  v.  Mc- 
Corkle,  25  Tex.  Civ.  App.  149,  60  S. 
W.  434,  affirmed  in  94  Tex.  700,  no  op. 

Estate  Administered  by.  Independ- 
ent Executor. — County  court  can  not 
set  aside  exempted  property  or  sub- 
stituted allowance,  while  estate  is  be- 
ing administered  by  independent  execu- 
tor. Runnels  v.  Runnels,  27  Tex.  515, 
521;  Haby  v.  Fuos  (Civ.  App.),  25  S. 
W.  1121;  Roy  v,  Whitaker,  92  Tex. 
346,  48  S.  W.  892,  49  S.  W.  367. 

Where  a  will  provided  that  no  ac- 
tion should  be  had  in  the  probate  court 
with  reference  to  the  estate,  or  other 
than  the  probate  and  record  of  the  will 
and  the  filing  of  an  inventory  of  the 
estate,  the  county  court  had  no  juris- 
diction of  a  widow's  application  to  an- 
nul or  suspend  a  clause  bequeathing 
certain  notes  to  another,  and  to  have 
such  notes  sold  and  a  year's  support 
allowed  to  her  from  the  proceeds 
thereof.  Nelson  v.  Lyster,  74  S.  W.  54, 
32  Tex.  Civ.  App.  356. 
J.   Parties. 

Minor  Children. — Minor  children 
are  necessary  parties  to  a  legal  pro- 
ceeding to  fix  their  right  to  an  allow- 
ance for  a  year's  support  out  of  their 
deceased  father's  estate.  Judgment 
(Civ.  App.),  43  S.  W.  919,  affirmed  in 
part  and  reversed  in  part.  Woolley  v. 
SulHvan,  45  S.  W.  377,  92  Tex.  28. 

Creditors.— -The  creditors  of  a 
decedent  need  not  be  made  parties  to 
a  suit  by  a  widow  against  the  execu- 
tor of  her  husband's  will  for  her  stat- 
utory allowance.  Runnels  v.  Runnels, 
27  Tex.  515. 
4.   Pleading. 

Petition  in  Nature  of  Bill  in  Equity 
Sufficient. — A  petition  in  the  nature  of 
a  bill  in  equity  or  a  new  trial,  by  mi- 
nor children  of  an  insolvent  decedent. 


asking  that  a  judgment  of  foreclosure 
in  which  they  were  not  made  parties 
be  set  aside,  and  also  asking  the  court 
to  fix  and  pay  for  out  of  certain  prop- 
erty their  allowance,  is  sufficient  as  to 
the  prayer  for  allowance,  although 
they  are  not  entitled  to  have  the  judg- 
ment set  aside.  Judgment  (Civ.  App.), 
43  S.  W.  919,  affirmed  in  part  and  re- 
versed in  part.  Woolley  v,  Sullivan, 
45  S.  W.  377,  92  Tex.  28. 

Averment  That  Plaintiff  Refused  to 
Accept  under  Will. — A  suit  against  an 
executor  by  the  testator's  widow  for 
the  allowance  provided  as  a  substitute 
for  the  property  which  is  exempt  from 
a  forced  sale  should  not  be  dismissed 
for  want  of  an  averment  that  the  plain- 
tiff has  refused  to  accept  under  the 
will,  wjien  the  testator  was  insolvent. 
Runnels  v.  Runnels,  27  Tex.  515. 

5.  Hearing. 

A  motion  filed  to  compel  an  admin- 
istrator to  pay  over  to  the  widow  the 
allowance  for  support  of  herself  and 
child  may  be  called  for  disposal  before 
it  is  regularly  reached  in  the  call  of 
the  docket.  Leaverton  v,  Leaverton, 
40  Tex.  218. 

6.  Order  or  Decree  and  Review. 
Presumption  of  Regularity.— -A  prior 

owner  of  land,  through  whom  plaintiff 
claimed,  devised  the  same  to  his  wife, 
and  appointed  her  executrix.  She  re- 
fused to  act,  and  the  land,  which  was 
the  homestead  of  decedent  and  his 
wife,  was  included  in  the  inventory  of 
the  administrator  with  the  will  an- 
nexed. The  court  awarded  the  land  to 
the  wife,  and  made  an  allowance  of 
$800  for  maintenance  for  one  year,  and 
thereafter  ordered  the  administrator  to 
sell  the  land  to  raise  the  amount  of  the 
allowance,  which  was  done,  and  the 
sale  approved.  Held,  that  since  the 
court  was  authorized  to  sell  the  land 
under  Rev.  St.  1895,  arts.  2037,  2043,  to 
raise  the  allowance,  under  certain  con- 
ditions, it  would  be  presumed  that 
those  conditions  existed,  and  there- 
fore  that   the   widow   had   no   title   as 
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against  the  purchaser  from  the  admin- 
istrator. Johnson  v.  Weatherford,  7i 
S.  W.  789,  31  Tex.  Civ.  App.  180. 

Collateral  Attack. — Decedent's  cred- 
itors could  not  impeach  collaterally 
the  decree  of  the  county  court  order- 
ing an  allowance  to  the  widow,  who 
was  administratrix,  by  bringing  action 
on  her  bond  for  waste,  where  such 
action  was  instituted  more  than  two 
years  after  the  decree,  and  their  attor- 
ney resided  in  the  county  where  the 
succession  was  opened,  and  was  noti- 
fied of  the  administratrix's  application 
to  resign,  and  raised  no  objection. 
Lockhart  v.  White,  18  Tex.   102. 

Allowance  for  support  of  widow  of 
intestate  made  by  court  at  previous 
term  is  judgment  impeachable  only  by 
direct  proceeding  for  that  pyirpose. 
Leaverton  v.  Leaverton,  40  Tex.  218, 
223;  Pitner  v.  Flanagan,  17  Tex.  7; 
Gray  v.  McFarland,  29  Tex.  163;  Smith 
V.  Downes,  40  Tex.  57. 

An  order  granting  an  allowance  for 
the  support  of  the  widow  and  children 
is  a  judgment,  and  cannot  be  im- 
peached in  an  answer  to  an  application 
to  compel  its  payment.  Leaverton  i\ 
Leaverton,  40  Tex.  218. 

Heirs  Can  Not  Inquire  into  Purpose 
for  Which  Sums  Paid  to  Wife.— In  an 
action  by  the  heirs  against  the  admin- 
istrator for  a  revision  of  the  proceed- 
ings in  the  probate  court,  the  heirs 
can  not  inquire  into  the  purpose  for 
which  certain  sums  were  paid  to  the 
wife  after  the  death  of  the  intestate; 
it  not  being  shown  that  she  received 
more  than  her  community  interest. 
Stonebraker  v.  Friar,  70  Tex.  202,  7  S. 
W.  799. 

Allowance  Res  Judicata  as  to  Classi- 
fication of  Claims. — ^Where  a  court  sit- 
ting in  probate  removed  the  independ- 
ent executrix  and  appointed  her  admin- 
istratrix, a  subsequent  allowance  to 
testator's  widow  and  children  was  res 
judicata  in  a  contest  over  the  classifi- 
cation of  claims.  King  v.  Battaglia,  84 
S.  W.  839,  38  Tex.  Civ.  App.  28. 


Conclusive  against  Parties  Interested. 
— If  in  the  exercise  of  its  general  ju- 
risdiction over  an  estate  the  district 
court  decreed  in  lieu  of  the  exempt 
property  not  belonging  to  the  estate 
that  title  to  land  should  be  vested  in 
the  surviving  widow,  though  its  decree 
may  have  been  erroneous,  it  was  con- 
clusive against  those  interested  in  the 
estate  until  reversed  to  set  aside.  Hel- 
ham  V.  Murray,  64  Tex.  477. 

Mere  Assertion  of  Claim  Confers  No 
Right  of  Appeal. — One  whose  claim 
against  the  estate  of  one  deceased  has 
neither  been  recognized  by  the  admin- 
fstrator  nor  approved  by  the  probate 
court,  does  not,  by  merely  asserting 
his  claim,  show  himself  a  creditor  with 
an  interest  sufficient  to  entitle  him  to 
appeal  from  a  decree  of  the  court  in 
setting  apart  to  the  family  of  the  de- 
ceased the  property  of  the  estate.  Stark 
V.  Scale,  59  Tex.  1. 

Irregular  Joinder  of  Parties.— On  an 
appeal  by  certiorari  from  the  district 
court  to  the  county  court  to  review 
an  order  setting  apart  homestead  and 
exempt  property,  which  had  been 
placed  in  plaintiff's  possession  by  in- 
junction proceedings  in  the  district 
court,  the  administrator  filed  an 
amendment  demanding  the  return  of 
the  property  and  the  value  of  its  use. 
No  exceptions  were  taken  to  the 
amendment  and  trial  was  had  and 
judgment  rendered  in  reference  to  it. 
Held,  that  while  the  joinder  of  the 
two  remedies  may  have  been  irregular, 
ii  was  not  reversible  error.  Oldham  v, 
Mclver.  49  Tex.  556. 

E.  AMOUNT. 

The  object  of  Hart.  Dig.,  art.  1153 
providing  that  there  be  allowed  to  the 
widow  and  minor  children,  if  there  be 
either  or  any,  an  amount  sufficient  for 
their  support  for  one  year,  to  be  paid 
to  the  widow  if  there  be  one.  if  not  to 
.the  guardian  of  the  child  or  children, 
was  to  allow  a  year's  support  for  the 
widow,  and  minor  children,  or  for  the 
minor  children  if  there  were  no  widow. 
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and  if  there  were  a  widow  she  was  to 
receive  the  whole  for  the  joint  benefit 
of  herself  and  the  minor  children. 
James  V.  Thompson,  14  Tex.  463. 

Widow  must  have  full  amount  of  al- 
lowance in  lieu  of  exempt  property  if 
estate  be  sufficient  and  creditors  must 
be  postponed  thereto.  Hoflfman  r. 
Hoffman,  79  Tex.  189,  193,  14  S.  W. 
915,  15  S.  W.  471. 

Exempt  Property. — In  estimating  the 
allowance  to  be  made  the  widow  and 
children  in  lieu  of  exempt  property, 
not  found  among  assets,  the  value  of 
the  exempt  property  existing  and 
turned  over  in  kind  should  not  be  in- 
cluded in  the  five  hundred-dollar  ex- 
emption allowed.  Cooper  v.  Pierce,  74 
Tex.  526,  529,   12   S.  W.  211. 

The  exempt  property  of  deceased 
husband's  estate  should  be  turned  over 
to  the  widow  and  children  without  re- 
gard to  its  value.  Cooper  v.  Pierce,  74 
Tex.  526,  529,  12  S.  W.  211. 

Child's  Estate  and  Social  Condition 
Considered. — Amount  of  estate  belong- 
ing to  child,  and  its  social  condition 
are  to  be  considered  in  making  allow- 
ance for  its  support.  Johnson  v.  Ho- 
gan,  37  Tex.  77,  81, 

Value  of  Property  Considered. — In 
estimating  the  amount  to  be  allowed, 
it  would  be  competent  for  the  court 
to  ascertain,  through  witnesses,  what 
would  be  the  average  value  of  home- 
steads in  the  town,  city,  or  neighbor- 
hood where  the  deceased  died,  owned 
by  persons  in  like  conditions  and  cir- 
cumstances; and  also  what  would  be 
the  average  value  of  the  personal  prop- 
erty, to  be  estimated  at  the  place  where 
the  deceased  last  resided.  Terry  v. 
Terry,  39  Tex.  310,  314. 

Setting  Aside  Property  at  Appraised 
Value. — Xo  law  existed,  prior  to  the 
probate  act  of  1848.  authorizing  the 
setting  aside  of  property  at  its  ap- 
praised value  for  the  support  of  the 
widow  and  children.  Marks  v.  Hill,  46 
Tex.  345. 

Postponement  of  Payment — Partial 
Pajrment — "While  it  will  not  probably 


become  often  necessary  to  postpone 
the  payment  of  the  allowances  to  the 
widow  and  minor  children  to  ascertain 
what  amount  can  be  paid  them,  and 
while  postponement  of  the  payment  of 
such  allowances  should  never  be  made 
when  it  can  be  properly  avoided,  still 
it  should  be  done  when  necessary  to 
ascertain  the  true  condition  of  the 
estate  in  order  to  determine  how  much 
of  the  allowance  can  be  lawfully  paid. 
In  such  cases  even  partial  payments 
may  be  made,  as  it  can  be  ascertained 
with  certainty  that  any  specified  por- 
tion of  the  allowance  may  be  lawfully 
paid.  For  the  purpose  of  ascertaining 
how  to  make  as  well  as  to  actually 
make  distribution,  the  land  and  other 
property  belonging  to  the  estate  may 
be  sold  when  the  condition  of  the  es- 
tate and  the  nature  of  the  claims 
against  it  demand  that  remedy."  Hoflf- 
man V.  Hoffman,  79  Tex.  189,  194,  14 
S.   W.   915,   15   S.   W.   471. 

Amounts  Held  Not  Excessive. — 
Hoffman,  senior,  died  leaving  children 
and  a  widow,  the  widow  a  second  wife 
who  had  no  children.  The  estate  was 
largely  indebted.  During  the  second 
marriage  about  $150  in  value  of  prop- 
erty was  acquired.  At  the  death  of 
the  first  wife  no  constituent  of  the 
family  remained  but  the  husband. 
The  homestead  was  encumbered  at  the 
death  of  Hoffman,  senior.  The  debt 
was  paid  by  his  administrator.  The 
household  goods  were  taken  .and  di- 
vided by  the  children.  The  widow  ap- 
plied to  the  probate  court  for  such  al- 
lowances as  she  was  entitled  to.  The 
i  probate  court  made  an  allowance  in 
lieu  of  homestead  and  of  other  ex- 
empt property.  On  appeal  to  the  dis- 
trict court  a  judgment  was  rendered 
allowing  the  widow  $1,200  in  lieu  of 
homestead  and  $450  in  lieu  of  other 
exempt  property,  to  be  paid  only  after 
the  community  debts  of  the  first  mar- 
riage were  all  paid,  and  out  of  the  on^- 
half  of  tlie  surplus  remaining.  The 
widow  appealed.  Held,  under  the  facts 
it  was  proper  to  make  an  allowance. 
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and  the  amounts  were  not  excessive. 
Hoffman  v.  Hoffman,  79  Tex.  189,  14 
S.  W.  915,  15  S.  W.  471. 

The  supreme  court  will  not  deter- 
mine, in  absence  of  testimony,  that 
thirteen  hundred  dollars  is  too  small 
an  allowance  to  be  made  to  two  mi- 
nors in  lieu  of  exempt  property. in  the 
administration  of  their  father's  estate. 
Ross  V.  Smith,  44  Tex.  398. 

F.  APPORTIONMENT   BETWEEN 
WIFE  AND  CHILDREN. 

Rev.  St.  1895,  art.  2045,  provides  that 
if  there  be  both  widow  and  minor 
children,  the  widow  it  entitled  to  one- 
half,  and  the  minor  children  to  the 
other  half,  of  the  allowance  for  year's 
support;  and  article  2055  provides  that, 
sliould  the  estate  prove  insolvent,  the 
title  of  the  widow  and  children  to  the 
allowances  set  apart  to  them  shall  be 
absolute.  Held,  that  the  widow  is  en- 
titled to  one-half  of  such  allowance  ab- 
solutely, and  the  children  to  the  other 
half  absolutely.  Judgment  (Civ.  App.) 
43  S.  W.  919,  affirmed  in  part  and  re- 
versed in  part.  Woolley  v.  Sullivan, 
45  S.  W.  377,  92  Tex.  28;  Zwernemann 
V.  Von  Rosenberger,  76  Tex.  522,  13 
S.   W.  485. 

G.  WAIVER  OR  BAR. 

Widow  may  abandon  and  relinquish 
to  the  use  of  the  estate  of  her  deceased 
husband  her  right  to  demand  or  re- 
ceive the  benefit  of  the  allowance  that 
was  made  to  her.  Tiebout  v.  Millican, 
61  Tex.  514,  516. 

Long  Delay  in  Asserting  Claim. — A 
claim  by  a  widow  to  an  unpaid  balance 
of  an  allowance  granted  in  lieu  of 
homestead,  made  25  years  after  such 
allowance,  is  a  stale  demand.  Tiebout 
V.  Millican,  61  Tex.  514.  See  Vogel- 
sang V.   Dougherty,   46   Tex.   466,   467. 

Accepting  under  Will  Waives  Right 
to  Allowance. — The  widow,  after  ac- 
cepting under  the  will,  is  not  entitled 
in  addition  to  the  widow's  award  con- 
ferred by  statute.  Trousdale  v,  Trous- 
dale's  ExVs,    35    Tex.   756. 


Where  a  testator  provided  by  will 
for  the  support  of  his  widow  and  chil- 
dren, and  the  widow  probated  the  will 
and  received  the  benefit  of  such  pro- 
vision for  more  than  a  year,  she  was 
not  then  entitled  to  an  allowance  in 
lieu  of  the  year's  support.  Little  r. 
Birdwell,  27  Tex.  688,  689. 

Effect  of  Ownership  of  Separate  Es- 
tate Sufficient  for  Support. — The  right 
of  a  widow  and  children  to  an  allow- 
ance in  lieu  of  property  exempt  from 
forced  sale  is  not  affected  by  their 
ownership  of  separate  estates  suffi- 
cient for  their  support.  Mabry  v. 
Ward,  50  Tex.  404. 

But  under  Hart.  Dig.  art.  1153,  de- 
claring that,  when  a  widow  and  chil- 
dren have  separate  property  adequate 
to  their  maintenance,  no  allowance  for 
maintenance  shall  be  made  to  them, 
where  two  minor  children  had  sepa- 
rate property  of  the  value  of  $2,500 
they  were  not  entitled  to  an  allowance 
for  maintenance.  Sloan  v.  Webb,  20 
Tex.  189. 

Mother's  Leaving  Homestead  Does 
Not  Deprive  Children  of  Allowance.— 
That  the  mother  of  children  of  a  sec- 
ond marriage  left  a  homestead,  and 
permitted  the  children  of  the  first  mar- 
riage to  occupy  it,  does  not  deprive  the 
former  of  their  pro  rata  interest  ift  the 
amount  allowed  for  the  one  year's  sup- 
port, nor  from  recovering  against  the 
administrator  on  the  joint  estates  of 
their  deceased  father  and  his  first  wife 
their  pro  rata  share  of  the  value  of  the 
use  and  occupation  of  the  homestead 
land,  all  of  which  had  been  appropri- 
ated by  the  administrator  to  support 
the  children  of  the  first  marriage. 
Harmon  v,  Bynum,  40  Tex.  324. 

Failure  of  Chief  Justice  to  Make  Al- 
lowance Not  a  Bar.— The  right  of 
widow  and  children  to  an  allowance  in 
lieu  of  property  exempt  from  forced 
sale  is  not  affected  by  the  probate 
judge's  failure  to  make  the  allowance 
at  the  time  required.     Mabry  v.  Ward, 
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50  Tex.  404;    Little  v.  Bird  well,  27  Tex. 
688,  691. 

Applicatioii    of    Administratrix    and 
Secured  Creditor  to  Have  Land  Sold 
Ho  Bar. — ^That  the  administratrix  with 
the  will  annexed  joined  in  an  applica- 
tion by  a  secured  creditor  to  have  cer- 
tain land  covered  by  the  creditor's  deed 
of  trust  sold  did  not  preclude  her  and 
her   minor    children    from    having   the 
proceeds  of  the  sale  appropriated  to  the 
payment   of   her   net   allowance;    there 
being  no  other  property  from  the  pro- 
ceeds   of  which   such  allowance   could 
be  satisfied.     King  v,   Battaglia,  84  S. 
\V.  839,  38  Tex.  Civ.  App.  28. 

Acknowledgment  by  Married  Women 
of  Deed  of  Trust  No  Bar.— Acknowl- 
edgment by  a  married  woman  of  a 
deed  of  trust  given  her  husband  does 
not  deprive  her  or  his  minor  children 
of  the  right  to  have  the  proceeds  of 
the  sale  of  the  property  on  which  the 
^eed  -was  given  applied  to  the  pay- 
nifnt  of  the  widow's  and  children's 
allo-wance  for  a  year's  supj)ort  after 
the  husband's  death,  leaving  an  insol- 
vent estate.  King  v.  Battaglia,  84  S.  W. 
«39,    38  Tex.  Civ.  App.  28. 

Administrator's  Pleading  Widow's 
Indebtedness  to  Estate. — An  adminis- 
trator can  not  defeat  a  motion  to  com- 
pel the  payment  of  the  widow's  allow- 
ance by  pleading  in  set-off  an  indebt- 
'edness  of  the  widow  to  the  estate. 
Leaverton  v.  Leaverton,  40  Tex.  218. 

Testator  Can  Impose  No  Bar.— The 
testator  can  not.  by  will,  impose  an  in- 
superable barrier  to  the  assertion  of 
the  widow's  claims  to  exempt  property 
'*^^  an  allowance  in  lieu  thereof.  Run- 
-nels  V.  Runnels,  27  Tex.  515. 

desertion  by  Wife  for  Good  Cause 
^<>  Bar  to  Allowance. — In  Earlc  v, 
"Earle,  9  Tex.  630,  it  is  held  that  the 
^'ife,  by  voluntary  abandoning  her  bus- 
"band  for  a  series  of  years  without 
cause,  loses  her  right  to  the  homestead 
and  to  the  widow's  allowance.  On  the 
other  hand,  there  are  decisions  which 
recognize     the     rule     that     the     sepa- 


ration of  the  wife  from  the  husband 
does  not  forfeit  her  rights  as  a  wife 
where  there  is  a  sufficient  cause  to  jus- 
tify such  separation.  Linares  z\  Lin- 
ares, 93  Tex.  84,  87,  53  S.  W.  579,  af- 
firming 51  S.  W.  510.  See,  also,  Wheat 
V.  Owens,  15  Tex.  241;  Sears  v.  Sears, 
45  Tex.  557. 

Evidence  Sufficient  to  Show  Deser- 
tion for  Good  Cause. — When  the  trial 
court  finds  that  a  husband  and  wife 
are  living  apart  by  agreement,  and 
that  the  wife  was  induced  thereto  by 
reason  of  the  cruel  treatment  of  the 
husband,  it  will  be  presumed  the  cru- 
elty was  sufficient  to  justify  the  sepa- 
ration, and  that  she  had  not  thereby 
forfeited  her  right,  as  surviving  widow, 
to  an  allowance  from  the  estate.  Judg- 
ment, Linares  v.  Linares  (Civ.  App.), 
51  S.  W.  510,  affirmed.  Linares  v.  De 
Linares,  53  S.  W.  579,  93  Tex.  84. 

Burden  on  Claimant  to  Show  Sepa- 
ration without  Good  Cause. — II  is  in- 
cumbent on  one  who  claims  that  a 
wife  has  forfeited  her  right  to  allow- 
ance from  her  husband's  estate  by  rea- 
son of  her  separation  from  him  to 
show  that  there  was  no  sufficient  cause 
to  justify  such  separation.  Judgment, 
Linares  v.  Linares  (Civ.  App.),  51  S.  W. 
510,  affirmed.  Linares  v.  De  Linares,  53 
S.   W.   579,  93  Tex.   84. 

Application  for  Allowance  Made 
after  Property  Ready  for  Partition. — 
Widow  and  children  can  not  apply  for 
allowance  in  lieu  of  exempt  property 
after  property  is  ready  for  partition, 
if  estate  is  solvent.  Little  v.  Birdwell, 
27  Tex.  688,  691. 

H.      PRIORITY     AS     TO     OTHER 

CLAIMS. 
1.    In  General. 

The  right  of  a  widow  and  children 
of  a  deceased  person,  or  the  widow 
alone,  when  there  are  no  children 
entitled  to  participate  with  her  to  a 
provision  for  a  year's  support  to- 
gether with  the  homestead  and  other 
property   exempt   by   law   from   execu- 
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tion,  or  a  substitute  allowance  there- 
for, is  superior  to  that  of  the  cred- 
itors or  the  heirs  until  such  time 
as  that  part  of  it  in  which  they 
can  claim  an  interest  must  be  brought 
into  partition.  Runnels  v.  Runnels,  27 
Tex.  515;  Sossaman  v,  Powell,  21  Tex. 
664,  665;  O'Docherty  v.  McGloin,  25 
Tex.  67;  James  v.  Thompson,  14  Tex. 
463,  466;  Lackhart  v.  White,  18  Tex. 
102,  108;  Robertson  v.  Paul,  16  Tex. 
470;  Reeves  r.  Petty,  44  Tex.  249,  253; 
McMiller  v,  Butler,  20  Tex.  402;  Cun- 
ningham V.  Taylor,  20  Tex.  126;  Green 
V,  Rugely,  23  Tex.  539;  Williams  v. 
Hall,   33  Tex.   212. 

An  allowance  by  order  of  the  court 
for  the  support  of  the  widow  and  chil- 
dren is  not  subject  to  the  demands  of 
creditors.  Leaverton  v.  Leaverton,  40 
Tex.  218.  See,  to  the  same  effect, 
Hoffman  v.  Hoffman,  79  Tex.  189,  194, 
14  S.  W.  915,  15  S.  W.  471;  Green  v. 
Crow,  17  Tex.  180;  Johnson  v.  Taylor, 
43   Tex.    121. 

The  payment  and  division  of  the  al- 
lowance to  widow  and  children  of  a 
deceased  person,  where  the  property 
of  the  estate  of  such  person,  exclusive 
of  the  allowance,  is  insufficient  to  pay 
the  debts,  is  final  and  absolute,  with- 
out remainder  or  ultimate  liability  to 
creditors,  or  others  interested  in  the 
estate.  Green  v.  Crow,  17  Tex.  180. 
And  see  Cox  v.  Cox,  77  Tex.  587,  14  S. 
W.   201. 

Funeral  Expenses — Expenses  of  Last 
Illness. — The  property  of  a  decedent's- 
estate  consisted  of  $505  in  money,  of 
which  $300  was  the  proceeds  of  a  sale 
of  certain  bar  fixtures,  on  which  a 
brewing  company  held  a  lien  for  a 
larger  amount.  The  balance  was  the 
proceeds  of  the  sale  of  a  stock  of 
liquors,  on  which  such  brewing  com- 
pany claimed  a  landlord's  lien  amount- 
ing to  $125.  Held,  that  it  could  not 
complain  of  an  allowance  of  $205  to 
the  widow  for  a  year's  support  of  her- 
self and  child,  since  Rev.  Stat.  1895, 
arts.    2044,    1069,    make    such   allowance 


pajable  in  preference  to  all  other  debts 
and  charges  against  the  estate,  except 
funeral  expenses  and  expenses  of  last 
sickness.  In  re  Laurence's  Estate,  74 
S.  W.  779,  32  Tex.  Civ.  App.  465. 

Allowance  of  Claim  as  Executrix 
Does  Not  Estop  Widow  from  Assert- 
ing Priority. — An  independent  execu- 
trix, while  acting  as  such,  allowed  a 
claim  against  the  estate  of  her  de- 
ceased husband  and  thereafter  the  ad- 
ministration was  changed — she  being 
appointed  administratrix  with  the  will 
annexed — whereupon  the  court  made 
an  allowance  for  a  year's  support  to 
her  and  her  minor  children.  Held, 
that  her  prior  allowance  of  such  claim 
did  not  estop  her  from  afterwards 
claiming  priority  over  the  same  for 
her  widow's  allowance.  King  r. 
Battaglia,  84  S.  W.  839,  38  Tex.  Civ. 
App.    28. 

2.    Mortgages  and  Liens. 

a.  In  General. 

A  lien  on  property,  held  by  a  bank 
for  money  furnished  by  it,  held  su- 
perior to  any  claim  for  allowances  by 
the  widow  of  the  pledgor,  under 
Sayles'  Civ.  Stat.  1897,  art.  2053.  Ful- 
ton V.  National  Bank,  26  Tex.  Civ. 
App.  115,  62  S.  W.  84,  affirmed  in  94 
Tex.  704,  no  op.;  State  v.  Pierce,  26 
Tex.  114,  115;  Champion  v.  Shumate, 
90  Tex.  597,  602,  39  S.  W.  128,  40  S. 
W.  394,  affirming  39  S.  W.  128,  90 
Tex.  597. 

b.  Landlord's  Lien. 

The  landlords'  statutory  lien  on  the 
crop  for  rent  of  the  premises  is  su- 
perior to  the  allowance  in  administra- 
tion to  widow,  minor  children  and 
unmarried  daughter  of  deceased,  in 
lieu  of  exempt  property.  Champion  r. 
Shumate,  90  Tex.  597,  601,  39  S.  W. 
128.  362,  40  S.  W.  394,  affirming  39 
S.    W.    128,    90    Tex.    597. 

Costs  incurred  in  enforcing  land- 
lord's lien  on  crop  on  leased  premises 
superior  to  allowance  to  widow  and 
minor  children.  Champion  v.  Shumate, 
90  Tex.  597,  601,  39  S.   W.  128,  362,  40 
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S.    W.  394,   affirming  39   S.   W.   128,   90 
Tc3C-  597. 

LJnder  Rev.  Stat.,  art.  2342,  provid- 
ing that  exemptions  of  personal  prop- 
erty shall  not  override  claims  for  rent, 
a  landlord's  lien  is  superior  to  the 
dain^  of  a  widow  and  her  minor  chil- 
dien  to  an  allowance  in  lieu  of  prop- 
erty exempt  from  forced  sale.  Stokes 
r.  Btirney,  3  Tex.  Civ.  App.  219,  22  S. 
W.    126. 

.V  landlord's  lien  on  the  tenant's 
crop  for  supplies  and  advances  during 
the  year  in  which  the  crop  was  raised 
is  superior  to  the  claim  for  an  allow- 
ance for  the  support  of  the  tenant's 
widow  and  children.  Walker  z\  Pat- 
terson's Estate,  77  S.  W.  437,  33  Tex. 
Civ.  App.  650. 
c.  Vendor's  Lien. 

A.  by  the  bond  contracted  to  sell 
land  to  B.,  who  gave  a  vendor's  lien 
note.  Later  B.  arranged  with  C.  for 
a  loan  of  money  to  pay  A.  In  further- 
ance of  this  arrangement  A.  executed 
to  B.  a  "release  and  deed  of  correc- 
tion." reciting  a  satisfaction  of  the 
vendor's  lien  and  quitclaiming  the 
property.  The  instrument  also  recited 
that  the  money  received  in  satisfaction 
of  the  lien  was  paid  by  C.  Contem- 
poraneously with  this  instrument  B. 
executed  a  note  and  deed  of  trust  to 
C,  reciting  the  satisfaction  of  the 
vendor's  lien  by  C,  and  l)urporting  to 
subrogate  him  to  the  rights  of  A. 
There  was  evidence  that  it  was  under- 
stood between  all  of  the  parties  that  C. 
was  to  acquire  A's  rights.  Held  that, 
while  the  instrument  executed  by  A. 
by  its  terms  released  the  vendor's  lien, 
so  that  it  could  not  be  resurrected  in 
ravor  of  C,  whose  only  security  was 
the  deed  of  trust,  yet,  in  view  of  the 
understanding  of  the  parties,  the  in- 
struments together  would  be  construed 
as  transferring  to  C.  A.'s  vendor's  lien, 
so  that  C.'s  lien  on  the  land  would 
be  superior  to  the  claim  of  B.'s  widow 
and  minor  children  for  an  allowance 
under   Rev.  Stat.  1895,  arts.  2037,  2038, 


2093,  which  in  eflfect  make  claims  for 
the  widow's  and  minor's  allowance  su- 
perior to  all  others,  except  those  for 
funeral  expenses,  and  expressly  re- 
served the  vendor's  liens.  Zieschang 
V.  Helmke  (Civ.  App.),  84  S.  W.  436. 

Under  Rev.  Stat.  1895,  arts.  2037, 
2038,  authorizing  an  allowance  for  the 
support  of  the  widow  and  minor  chil- 
dren, and  art.  2093,  classifying  such 
allowance  as  a  claim  of  the  second 
class,  postponing  it  only  to  claims  for 
funeral  expenses  and  expenses  of  last 
sickness,  the  widow's  and  minor's  al- 
lowance is  prior  to  all  other  claims 
against  the  estate  of  a  decedent,  ex- 
cept claims  for  expenses  of  funeral  and 
last  sickness,  and  the  claims  of  a 
vendor,  or  one  subrogated  to  his  right, 
who  expressly  reserves  a  vendor's  lien 
on  land  sold  to  the  decedent.  Zies- 
chang V.  Helmke  (Civ.  App.),  84  S. 
W.  436;  Toullerton  v.  Mahncke,  11  Tex. 
Civ.  App.  148,  32  S.  W.  238;  HoflFman 
V.  Hoffman,  79  Tex.  189,  193,  14  S.  W. 
915,  15  S.  W.  471;  Chifflet  r.*  Willis 
&  Bro.,  74  Tex.  245.  251,  11  S.  W. 
1105;  King  v.  Battaglia,  38  Tex.  Civ. 
App.  28,  84  S.  W.  839,  affirmed  in  101 
Tex.  645,  no  op. 

The  county  court  in  an  administra- 
tion proceeding  has  no  authority,  as 
against  the  holder  of  a  valid  lien  on 
decedent's  real  estate,  to  set  aside  such 
real  estate  to  decedent's  widow.  Wade 
V.    Freese    (Civ.   App.),   71    S.   W.   69. 

Where  a  bank  furnished  a  person 
with  money  to  purchase  property, 
holding  the  property  as  collateral  for 
the  payment  of  the  loan,  the  lien  has 
the  character  of  a  vendor's  lien,  and 
is  superior  to  any  claim  for  allow- 
ances by  the  widow  of  the  pledgor; 
Sayles'  Civ.  Stat.  1897,  art.  2053,  pro- 
viding that  no  property  on  which  a 
vendor's  lien  exists  shall  be  set  aside 
to  the  widow  as  exempt  property,  or 
appropriated  to  make  up  allowances 
made  in  lieu  thereof,  until  the  debts 
secured  by  such  lien  are  first  dis- 
charged.    Fulton  V.   National   Bank  of 
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Denison,    62    S.    W.    84,    26    Tex.    Civ. 
App.  115. 

Sayles'  Rev.  Civ.  Stat.  1888-89,  art. 
2046,  provides  that,  at  the  first  term  after 
the  return  of  an  inventory,  appraise- 
ment, and  list  of  claims  in  the  matter 
of  a  decedent's  estate,  the  court  shall 
enter  an  order  setting  apart  for  the 
widow  and  children  all  property  ex- 
empt from  execution.  Article  2049 
directs  the  delivery  of  property  to  the 
widow.  Article  2053  provides  that  no 
property  on  which  liens  have  been 
given  by  the  husband  and  wife,  so  as 
to  be  binding  on  her,  or  on  which  a 
vendor's  lien  exists,  shall  be  set  aside 
to  the  widow  or  children  as  exempt, 
till  discharge  of  the  debts  secured  by 
the  liens.  Article  2055  declares  that, 
should  the  estate  prove  insolvent,  the 
title  to  the  property  set  aside  to  them 
shall  be  absolute,  and  shall  not  be 
taken  for  any  of  the  debts,  except,  as 
provided  by  art.  2061,  for  expenses 
of  sickness  and  funeral  of  deceased. 
Article  2056  excludes  the  exempt  prop- 
erty and  allowances  from  the  com- 
putation in  ascertaining  the  solvency 
or  insolvency  of  the  estate.  Held,  that 
art.  2053  applies  to  insolvent  estates. 
Parlin  &  Orendorflf  Co.  v.  Davis'  Es- 
tate (Civ.  App.),  74  S.  W.  951;  Griffle 
V.  Maxey,  58  Tex.  210;  Ford  v,  Sims, 
93  Tex.  586,  57  S.  W.  20;  Champion  v. 
Shumate,  90  Tex.  597,  39  S.  W.  128.  40 
S.  W.  394,  affirming  39  S.  W.  128,  90 
Tex.   597. 

d.    Mortgage. 

Paschal's  Dig.,  art.  5487,  providing 
that  exempt  property  is  no  part  of 
estate,  does  not  permit  mortgage  lien 
to  be  enforced  against  widow's  allow- 
ance.   Abney  v.  Pope,  52  Tex.  288,  292. 

I.  EFFECT  OF  SETTING  APART 
ALLOWANCE. 
Withdraws  Property  from  Adminis- 
tration.— Where  a  county  court  sets 
apart  the  homestead  and  other  exempt 
property  of  a  deceased,  under  Rev. 
Stat,    arts.    2046,    2049,    to    the    widow 


and  children  of  decedent,  such  order 
withdraws  such  property  from  admin- 
istration, but  does  not  affect  the  rights 
of  those  owning  the  property.  (Civ. 
App.),  Simms  v.  Hixon,  65  S.  W.  36^ 
judgment  affirmed  Sims  v.  Same,  Id.  35; 
Swerneman  v.  Von  Rosenberg,  76  Tex. 
522,  13  S.  W.  485;  Woolley  v.  Sulli- 
van &  Co.,  92  Tex.  28,  45  S.  W.  377,. 
46    S.    W.    629. 

Vests  Complete  Title  in  Widow. — 
Articles  assigned  to  a  widow  as  a  part 
of  her  allowance  vests  in  her  a  com- 
plete title  to  them.  Green  v.  Crow,. 
17   Tex.   180. 

Power  of  Widow  to  Sell  Interest  of 
Children. — An  order  of  the  probate 
court  setting  apart  certain  land  of  a 
decedent  to  his  widow  as  an  allowance 
in  gross,  free  from  all  claims  against 
the  estate,  does  not  give  the  widow 
the  right  to  sell  the  interest  of  dece- 
dent's children  in  such  land.  Nanny 
V.  Allen.  77  Tex.  240,  13  S.  W.  989. 

J.     RIGHTS    OF   HEIRS,   WIDOW/ 
CHILDREN  AND  CREDITORS. 

Where  one-half  of  husband's  interest 
in  household  goods  has  become  prop- 
erty of  widow,  no  allowance  in  lieu 
therdof  can  subsequently  be  made  to 
detriment  of  creditors.  Hoffman  v. 
Hoffman,  79  Tex.  189,  192,  14  S.  W. 
915,  15  S.  W.  471. 

"The  widow  can  resort  only  to  her 
husband's  share  of  the  community  es- 
tate. The  children  can  resort,  as 
against  the  widow's  claim  for  exemp- 
tions and  allowances,  only  to  their 
mother's  share.  The  creditors  may 
resort  to  both  shares,  with  the  differ- 
ence that  as  to  the  first  wife's  share 
their  claims  are  superior  to  those  of 
her  heirs,  while  as  to  the  husband's 
share  they  are  inferior  to  the  widow's 
right  to  the  allowances.  The  relative 
rights  of  the  respective  parties  may  be 
stated  as  follows:  When  not  affected 
by  a  subsequent  marriage  the  claims 
of  the  creditors  must  be  fully  dis- 
charged before  the  heirs  of  the  first 
wife  can  receive  anything.    The  widow 
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must  have  her  allowances  for  exempt 
property  before  the  creditors  can  be 
paid  anything  out  of  her  husband's 
share  of  the  estate.  The  interest  of 
the  heirs  of  the  first  wife  in  the  es- 
tate must  not  be  diminished  to  create 
or  help  to  create  an  allowance  for  the 
widow  or  second  wife.  Under  these 
rules  the  heirs  of  the  first,  wife  will 
take  nothing  when  the  amount  of  the 
indebtedness  of  the  community,  in- 
cluding the  expenses  of  its  adminis- 
tration, is  greater  than  the  entire 
value  of  the  estate."  Hoffman  v.  Hoff- 
man, 79  Tex.  189,  193,  14  S.  W.  915,  15 
S.  W.  471. 

If  there  is  an  excess  of  value  above 
the  whole   amount   of   debts   and    ex- 
penses of  administration  there  should 
be  allotted    to    each    of    the    heirs    of 
the  first  wife   who  were   settled   with 
by  the  husband    his    or    her    propor- 
tionate part   of   one-half   of   such    ex- 
cess.   In  the  second  place,  there  should 
be  paid  to  the  widow  the  full  amount 
of  her  allowance    if   it    can    be    done 
with  the  entire  remainder  of  the  estate. 
And  in  the   third   place   there   should 
be  paid  to  the  creditors  out  of  what 
remains,  according  to  their  respective 
priorities.     If   anything  remains    after 
the  three  classes  are  provided  for,   it 
mast  be  distributed   to   the   husband's 
heirs   according   to   the    status   of   de- 
scent   and    distribution.     The    forego- 
ing general   directions   are   subject    to 
some  qualifications.     When  there  is  a 
lien   creditor   with   rights    superior    to 
the  claims  of  other  parties,  such  rights 
will  of  course  be  enforced  against  the 
property  subject  thereto,  and  the  sur- 
plus only,  if  any  results,  should  be  ad- 
ministered  in   the    manner    suggested. 
Hoffman  v,  Hoffman,  79  Tex.  189,  195, 
14  S.  W.  915,   15   S.   W.  471. 

Property  Not  Required  to  Be  Set 
Apart.— Rev.  Stat.  1895,  art.  1869, 
provides  that  all  intestate's  estate,  ex- 
cept such  as  may  be  exempt  by  law 
from  the  payment  of  debts,  descends 
to  the  heirs,  subject  in  their  hands  to 


the  payment  of  the  testator's  debts. 
Article  2037  makes  it  the  duty  of  the 
court  to  fix  the  allowance  for  the  sup- 
port of  the  widow  and  minor  children 
of  the  deceased,  which  art.  2044  re- 
quires to  be  paid  in  preference  to  all  of 
the  other  debts,  except,  etc.,  and  art.  2046 
requires  that  the  court  shall  set  apart 
for  the  benefit  of  the  widow  and  minor 
children  and  unmar]:ied  daughters  re- 
maining with  the  family  of  the  de- 
ceased all  exempt  property,  etc. 
Article  2049  directs  that  if  there  be  a 
widow  and  no  minor  children  the  prop- 
erty shall  be  paid  to  the  widow,  and 
if  there  are  children  and  no  widow,  to 
the  children  or  their  guardian  if  they 
be  minors,  and  if  there  be  children  of 
the  deceased  of  whom  the  widow  is 
not  the  mother  the  share  of  such  chil- 
dren in  such  exempt  property  except- 
ing the  hoihestead  shall  be  delivered 
to  them,  or  their  guardians  if  they  be 
minors,  and  the  homestead  shall  be 
delivered  to  the  widow  if  there  be  one, 
and  if  there  is  none  to  the  guardian 
of  the  minor  children  and  unmarried 
daughters  remaining  with  the  family. 
Held,  that  it  is  only  that  portion  of 
intestate's  estate  that  the  court  is  re- 
quired to  set  aside  for  the  widow  and 
minor  children  and  unmarried  daugh- 
ters remaining  with  the  family  of  de- 
ceased that  is  to  be  considered  exempt 
from  the  payment  of  debts  under  art. 
1869.  Wilkins  v.  Briggs,  48  Tex.  Civ. 
App.   596,   107   S.   W    135. 

Allowance  to  Widow  Must  Not  Dis- 
turb Rights  of  Children  of  First  Wife. 
— In  making  allowance  to  widow  in 
lieu  of  articles  of  exempt  property  in 
household  goods,  care  must  be  taken 
that  interest  of  children  of  first  wife 
are  not  disturbed  thereby.  Hoffman 
V.  Hoffman,  79  Tex.  189,  192,  14  S. 
W.  915,  15  S.  W.  471. 

Superior  Lien  of  Deed  of  Trust. — 
The  act  of  the  county  court  in  getting  - 
aside    property   of   a    deceased   person, 
subject  to  the  lien  of  a  deed  of  trust 
to    the   widow,    did    not    constitute   a 
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partition  and  distribution  of  the  es- 
tate, so  as  to  devest  the  court  of  au- 
thority to  charge  the  property  with 
the  superior  lien  of  such  deed.  Wade 
V.  Freese  (Civ.  App.),  71  S.  W.  69. 

Where  land  of  a  decedent  which  is 
subject  to  a  deed  of  trust  was  erro- 
neously awarded  to  the  widow  by  the 
county  court,  as  against  the  holder  of 
the  lien,  the  latter  was  entitled  to  have 
such  order  set  aside  in  such  court, 
where  the  administration  proceedings 
are  pending,  and  have  the  land  sold 
to  enforce  his  lien.  Wade  v.  Freese 
(Civ.  App.),  71  S.  W.  69.  See,  also. 
Harrison  v.  Oberthier,  40  Tex.  385; 
Hensel  v.  International  Bldg.,  etc.,  Co., 
85  Tex.  215,  20  S.  W.  116;  Fossett  v. 
McMahan,  86  Tex.  652,   26  S.   W.   979. 

Heirs*  Right  to  Rent  for  Property 
Improperly  Set  Aside  to  Widow. — The 
surviving  widow  is  liable  to  the  minor 
heirs  of  her  deceased  husband  for  rea- 
sonable rents  of  improved  property 
improperly  set  aside  to  her  as  home- 
stead by  order  of  the  probate  caurt, 
when  such  order  is  corrected  by  di- 
rect proceeding  for  that  purpose. 
Linch  V.  Broad,  70  Tex.  92,  6  S.  W. 
751. 

Subrogation  of  Creditor  to  Rights  of 
Widow. — One  furnishing  widow  neces- 
saries, e.  g.,  medical  services,  has  right 
in  equity  to  be  substituted  after  hei 
death,  as  preferred  creditor  of  hus- 
band's estate.  Baker  v.  Rust,  37  Tex. 
242,  244. 

Vn.   Claims   against   Decedents' 
Estates. 

A.  ASSIGNABILITY. 

See  ante,  ''Purchase  of  Claims 
against  Estate,"  V,  M,  5,  h;  "Set-Off 
and  Counterclaim,"  V,  S,   11. 

There  is  no  inhibition  by  law  against 
the  sale,  by  creditors,  of  their  claims 
against  an  estate.  Any  such  restric- 
tion would  produce  the  most  serious 
embarrassments,  as  years  may  elapse 
before  such  claims  can  be  collected  or 


realized.  But  this  would  be  the 
virtual  effect  of  a  denial  of  jurisdic- 
tion in  the  county  court  to  recognize 
the  rights  of  an  assignee  of  a  debt  of 
an  estate.  Key  v.  Craig,  21  Tex.  491, 
49JJ. 

An  account  which  had  been  allowed 
by  an  administrator  approved  by  the 
cnief  justice,  is  assignable  within  tne 
meaning  of  Pas.  Dig.,  art.  222,  noie 
i;&o,  requiring  the  assignee  to  use  due 
diligence  to  collect  the  same.  Mc- 
Donough  V.  Tutt,  31  Tex.  199.  See 
the  title  ASSIGNMENTS,  vol.  2.  p. 
104. 

B.    WHAT  CONSTITUTES  DEBTS 

OF  ESTATE. 

I 

;  1.    Medical  Bills. 

I      An  account  for  medical  services  ren- 

I  dered  a  widow  is  not  a  charge  aga.iist 
her  deceased  husband's  estate,     baker 

I  f.  Rust,  37  Tex.  242 

'  2.   Funeral  Expenses. 

Funeral  expenses  of  a  husband,  which 
are  paid  by  the  wife,  are  community 
expenses,  and  can  not  be  charged 
against   land   descending   to    his    heira. 

I  Gilroy   v.    Richards,    63    S.    W.    664,   26 

I  Tex.   Civ.   App.  355. 

3.  Allowance  in   Lieu   of   Homestead 
'         and  Exempt  Property. 

See  ante,    "Allowance    to    Surviving 
I  Spouse   and   Children   and    in   Lieu   ot 
Exemptions,"    VI. 

4.  Expenditures  by  Executor  or  Ad- 

ministrator. 
See  ante,  "Expenditures,"  V,  M,  7. 

5.  Attorney's  Fees  and  Costs  of  Liti- 

gation. 

See  ante,  "Attorney's  Fees  and 
Court  Costs,"  V,   M,  7,  b. 

Executor  may  employ  attorney  to 
settle  estate  and  contract  to  pay  him 
reasonable  fee,  which  will  be  part  of 
expense  of  administration  entitled  to 
preference.  Callaghan  v.  Grenet.  66 
Tex.  236,  238,   18   S.   W.   507. 

Executors  are  entitled  to  be  indem- 
nified from  the  estate  of  their  testator 
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for  reasonable  charges  for  legal  coun- 
sel incurred  by  them  in  its  manage- 
ment. Gammage  v.  Rather,  46  Tex. 
105. 

Attorney  seeking  compensation  for 
services  rendered  an  estate  may  look 
to  estate  or  directly  to  administrator 
for  payment  of  claims.  Gammage  v. 
Rather,  46  Tex.  105,  107. 

Where  Attorney  Conducts  Adminis- 
trator's Business. — Attorney's  fees,  rea- 
sonable in  amount  and  shown  to  have 
been  necessarily  incurred  in  the  ad- 
ministration of  the  estate,  are  allow- 
able to  an  administrator;  but,  where 
liberal  commissions  are  allowed  to  an 
administrator,  his  attorneys  should 
not  be  paid  out  of  the  estate  for  con- 
ducting the  administrator's  business. 
Trammel  v,    Philleo,   33   Tex.   395. 

Costs. — A  decedent's  estate  is  liable 
for  expenses  incurred  in  defending 
suit.  Williams  v.  Robinson,  56  Tex. 
347;  Gallagher  v.  Bowie,  66  Tex.  265, 
17  S.  W.  407;  Manning  v.  Mayes,  79 
Tex.  653,  15  S.  W.  638. 

Fees  Paid  for  Resisting  Contest  of 
Will  Not  Allowed. — Attorney's  fees 
paid  by  a  wife  in  resisting  the  contest 
of  her  husband's  will  can  not  be 
charged  against  intestate  real  estate 
passing  to  the  heirs  of  the  husband, 
since  the  wife  is  individually  liable 
therefor.  Gilroy  v.  Richards,  63  S.  W. 
664,  26  Tex.  Civ.  App.  355. 

Where  heirs  successfully  contest 
will,  estate  is  not  liable  for  attorney's 
fees  and  costs.  Renn  v.  Samos,  37 
Tex.  240,  242. 

C    Claims  Arising  after  Death  of  De- 
cedent. 

A  claim  for  an  excess  paid  at  an 
administrator's  sale  is  not  one  which 
can  be  enforced  against  the  estate  of 
decedent,  Giddings  v.  Heiskill,  44 
Tex.  386. 

7.  Claims  Barred  by  Statute  of  Limi- 

tations. 
Sec,  also,  post,  "Power  of  Executor 
or  Administrator  to  Suspend,"  VII,  J, 

8,  b.  (5),  (a). 

7  Tex— 35 


Neither  an  executor  nor  an  adminis- 
trator can  rightfully  allow  a  claim 
which  is  barred  by  statute  of  limita- 
tions. Howard  v.  Johnson,  69  Tex. 
655,  657,  7  S.  W.  522;  Moore  v.  Hardi- 
son,  10  Tex.  467;  Moore  v,  Hillebrant, 
14  Tex.  312;  Cone  -v.  Crum,  52  Tex. 
348;  Titus  v.  Johnson,  50  Tex.  224. 

Where  a  claim  has  become  barred 
under  the  statute  of  limitations,  the 
bar  can  not  be  waived  by  an  acknowl- 
edgment of  the  debt  by  the  adminis- 
trator. Moore  v.  Hardison,  10  Tex. 
467;   Moore  v.  Hillebrant.  14  Tex.  312. 

No  acknowledgment  by  administra- 
tor will  bind  estate  to  pay  claim 
barred  by  statute,  and  even  if  it  is 
offered  by  the  chief  justice  and  thus 
become  a  quasi  judgment,  yet  on 
proper  proceedings  in  the  district 
court,  this  may  be  set  aside.  Yar- 
borough  V.  Leggett,  14  Tex.  677,  681; 
Moore  v.  Hardison,  10  Tex.  467,  472; 
Jones  V.  Underwood,  11  Tex.  116;  Neill 
V.  Hodge,  5  Tex.  487,  490. 

The  reasonable  value  of  each  service 
rendered  by  an  attorney  to  an  admin- 
istrator in  conducting  the  administra- 
tion of  an  estate  becomes  due  on  its 
performance,  and  where  the  adminis- 
trator is  removed  before  paying  the 
attorney's  claim,  and  suit  is  brought 
to  recover  the  value  thereof  from  the 
estate,  only  such  items  as  were  ren- 
dered within  two  years  from  the  com- 
mencement of  such  proceedings  can 
be  recovered.  Mott  v.  Riddell,  2 
Posey,   Unrep.   Cas.   107. 

In  suit  upon  claim  against  an  estate, 
party  must  prove  a  claim  within  the 
statute.  Coles  v.  Portis,  18  Tex.  155, 
157. 

Where  Directed  by  Will  to  Disre- 
gard Statute. — A  direction  in  a  will  to 
"disregard  the  statute  of  limitations  as 
to  the  principal"  authorizes  the  ex- 
ecutor to  pay  all  just  debts,  though 
barred  by  limitation.  Campbell  v. 
Shotwell,    51    Tex.    27. 

Under  will  authorizing  executor  to 
disregard    statute    of    limitations    with 
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regard  to  debts,  annulment  of  approval 
of  claim  thereunder  require  clear  abuse 
of  discretion  by  executor  in  allowing 
debt.  Campbell  v.  Shotwell,  51  Tex. 
27,  36. 

8.    Claims  Based  on  Contracts  of  De- 
cedent. 

a.  Personal  Contracts. 

Implied  Contracts  for  Services. — 
Though  the  nursing  of  a  husband  was 
performed  under  a  contract  with  the 
wife  void  because  of  her  inability 
to  contract,  his  estate  was  liable  for 
the  services  under  an  implied  promise. 
Flannery  v.  Chidgey,  77  S.  W.  1034,  33 
Tex.  Civ.  App.  638. 

Evidence  Held  Sufficient  to  Show 
Emplosrment. — In  an  action  against  aii 
executrix  for  an  architect's  services 
rendered  to  her  testator,  circum- 
stantial evidence  held  sufficient  to 
show  plaintiffs  employment  and  the 
rendition  of  the  services  at  decedent's 
request.  Buckler  v.  Kneezell  (Civ. 
App.),  91  S.  W.  367. 

b.  Joint  Contracts. 

Act  Feb.  5,  1840  (Hart.  Dig.,  art. 
635),  declaring  bonds  joint  in  form 
to  be  joint  and  several,  and  charging 
the  "representatives"  of  a  deceased 
surety  with  liability  thereon,  did  not 
intend  to  charge  the  administrator, 
and  not  the  estate,  in  the  hands  of 
the  heirs,  but  the  common-law  liability 
of  the  estate  for  breaches  occurring 
after  the  death  of  the  surety  continues 
after  the  administration  is  closed  and 
the  estate  is  in  the  hands  of  the  heirs. 
(Civ.  App.)  Allen  v,  Stovall,  62  S.  W. 
87,  judgment  reversed  in  63  S.  W.  863, 
94  Tex.   618. 

Laws  1839-40,  provides  that,  where 
one  jointly  bound  with  another  for 
the  payment  of  a  debt  or  for  the  per- 
formance or  forbearance  of  any  act 
should  die  in  the  lifetime  of  his  co- 
obligor,  the  representative  of  the  de- 
ceased might  be  charged  by  virtue  of 
such  obligation  in  the  same  manner  as 
if  the  obligors  had  been  bound  sev- 
erally  as  well   as  jointly.     Held,   that 


where  R.  and  C.  executed  a  joint  bond, 
and  administration  was  closed  on  R-'s 
estate  before  a  suit  was  instituted  for 
breach  of  the  bond,  R.'s  heirs  were 
liable  for  the  breach,  since  the  word 
"representative,"  as  used  in  the  stat- 
ute, included  heirs  as  well  as  executors 
and  administrators.  Judgment  (Civ. 
App.),  62  S.  W.  87,  reversed.  Allen  v. 
Stovall,  63  S.  W.  863,  94  Tex.  618; 
Stovall  V.  Allen,*  Id. 

A  tripartite  contract  was  made  be- 
tween* A.,  B.,  and  C,  by  which  A.  and 

B.  conveyed  to  C.  an  undivided  third 
of  certain  land  claims,  in  consideration 
of  which  the  said  C.  advances  to  the 
said  A.  and  B.  the  sum  of  $1,778;  and 
it  was  further  stipulated  that  the  said 
A.   and   B.   should   refund   to  the  said 

C.  the"  said  sum  out  of  the  first  sales; 
and,  to  secure  payment  out  of  the  first 
sales,  the  said  A.  and  B.  mortgaged 
their  portions  of  said  lands  for  the 
reimbursement  of  said  sum;  and  the 
said  A.  and  B.  agreed  to  locate  the 
said  lands  on  the  said  C.'s  advancing 
the  charges  and  expenses  to  be  re- 
funded in  the  same  manner  and  on 
the  said  conditions.  The  said  A.  hav- 
ing died,  it  was  held  that  the  contract 
was-  a  claim  for  money  against  the 
estate  which  might  be  established  by 
suit,  although  none  of  the  lands  had 
been  sold.  Dunn  v.  Dublett,  14  Tex. 
531. 

After  Adoption  of  Revised  Statutes. 
— Since  the  adoption  of  the  Revised 
Statutes  the  common  law  must  be 
looked  to  in  ascertaining  the  liability 
of  the  personal  representative  of  a 
deceased  joint  obligor;  at  common 
law  he  is  discharged,  and  if  he  be  a 
surety  his  estate  can  not  be  liable  for 
the  debt.  Boyd  v.  Bell,  69  Tex.  735, 
7  S.  W.  657.  See  post,  "Contracts  of 
Suretyship,"  VII,  B,  8,  d. 

Where  Decedent  Participated  in 
Consideration. — If,  however,  the  surety 
participates  in  the  consideration  for 
which  t4ie  joint  obligation  was  made, 
his  estate  is  liable.     If  the  considera- 
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tion  for  which  the  joint  obligation  was 
given  was  the  discharge  of  a  prior  ob- 
ligation on  which  the  surety  was  lia- 
ble, such  discharge  would  be  suffi- 
cient to  render  the  estate  of  the 
surety  liable.-  Boyd  v.  Bell,  69  Tex. 
735,  7  S.  W.  657.  See  post,  "Con- 
tracts of  Suretyship,"  VII,  B,  8,  d. 

Contract  of  Husband  and  Wife. — A 
note  given  by  a  husband  and  wife  in 
consideration  of  community  property 
is  not  absolutely  void  as  to  the  wife 
though  it  may  be  avoided  by  her  on 
suit  being  brought  against  her  in  her 
lifetime,  or  by  her  administrator  after 
her  death  by  refusing  to  allow  it. 
Snow  V.  Mather,  52  Tex.  650.  See  the 
title  HUSBAND  AND  WIFE. 

Questions  for  Jury. — Where  the  evi- 
dence on  the  issue  whether  a  decedent 
was  the  sole  owner  of  a  business  so 
as  to  make  her  estate  liable  on  a  note 
executed  by  her  independent  executor, 
or  a  mere  partner  and  hence  not  lia- 
ble, was  conflicting,  the  issue  should 
be  determined  by  the  jury.  Altgelt  v. 
D.  Sullivan  &  Co.  (Civ.  App.),  79  S. 
W.  333. 

c   Partnership  Contracts. 

The  estate  of  a  decedent  is  liable 
for  money  loaned  to  be  used  in  the 
business  in  which  she  was  interested, 
whether  she  owned  the  entire  business, 
or  was  merely  a  partner  therein.  Alt- 
gelt V.  Elmendorf  (Civ.  App.),  84  S. 
W.  412. 

But  the  estate  of  one  partner  is  not 
liable  for  money  loaned  to  another 
partner  as  an  individual.  Altgelt  v. 
Elmendorf  (Civ.  App.),  84  S.  W.  412. 

Question  of  Fact. — In  an  action 
against  an  administrator  to  recover 
money  loaned,  whether  the  money  was 
loaned  by  plaintiff,  and,  if  so,  whether 
it  was  loaned  to  the  firm  of  which 
defendant's  decedent  and  plaintiff's 
husband  were  members,  or  was  loaned 
merely  to  plaintiff's  husband  individ- 
ually, held,  under  the  evidence,  a  ques- 
tion of  fact.  Altgelt  v.  Elmendorf 
(Civ.  App.),  84  S.  W.  412. 


Evidence. — In  an  action  on  a  claim 
against  a  decedent's  estate,  a  memo- 
randum evidencing  the  loan  sued  for, 
and  showing  a  consideration  on  its 
face,  was  admissible,  though  it  might 
also  tend  to  show  a  partnership  be- 
tween plaintiff  and  deceased.  Altgelt 
V.  Elmendorf  (Civ.  App.),  86  S.  W.  41. 

d.  Contracts  of  Suretyship. 

Where  claimant  and  deceased  were 
cosureties  on  the  note  of  a  third  per- 
son and  claimant  was  compelled  to 
pay  the  entire  indebtedness,  he  was 
only  entitled  to  contribution  against 
decedent's  estate  to  the  extent  of  one- 
half  of  the  amount  so  paid.  Smart  v. 
Panther,  42  Tex.  Civ.  App.  262,  95  S. 
W.  679. 

e.  Covenants  and  Warranties. 

See  post,  '^Liability  on  Ancestor's 
Warranty,"    VII,    D.    4. 

f.  Agreements  to  Make  Will. 

May  Recover  for  Services  Though 
Agreement  Void. — Where  a  person 
rendered  services  and  incurred  ex- 
penses for  the  benefit  of  deceased,  upon 
the  latter's  promise  to  devise  land,  to 
him,  the  claim  for  reasonable  compen- 
sation and  reimbursement  is  a  valid 
charge  against  the  estate.  Moore  v. 
Bryant,  10  Tex.  Civ.  App.  131,  31  S. 
W.    223. 

A  niece,  performing  services  for  her 
uncle  on  the  faith  of  his  promise  to 
give  her  at  his  death  his  estate,  is  en- 
titled, on  the  death  of  the  uncle  with- 
out performing  his  agreement,  to  sue 
for  the  reasonable  value  of  the  serv- 
ices, though  the  agreement  was  void 
under  statute  of  frauds.  Raycraft  v. 
Johnston,  93  S.  W.  237,  41  Tex.  Civ. 
App.    466. 

Where  defendants  contracted  to 
make  plaintiff  their  heir  if  she  would 
perform  services  for  them  until  she 
became  of  age  or  married,  and  there- 
after defendant's  wife  made  a  will  in 
wb^ch  plaintiff  was  not  remembered, 
and  defendant  attempted  to  disinherit 
her  by  will,  such  acts  constituted  a 
breach    of    the    contract,    and    entitled 
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plaintiff  to  recover  for  the  reasonable  i 
value    of    her    services.      (Civ.    App.), 
Clark  V.  West,  72  S.  W.  100,  judgment 
reversed  in  73  S.  W.  797,  96  Tex.  437. 

Deceased  was  an  invalid  for  years, 
and  plaintiff  kept  house  for  her  and 
her  husband,  and  nursed  and  cared  for 
her  five  years,  until  her  death.  The 
husband  died  first,  willing  all  his  prop- 
erty to  deceased.  Plaintiff  received  no 
compensation,  and  deceased  left  no 
will.  There  was  evidence  that  the 
husband  and  wife  both  repeatedly 
stated  that  plaintiff  had  to  do  every- 
thing for  them,  that  they  could  not 
do  without  her,  and  that  everything 
they  had  was  to  go  to  her  on  their 
death.  Hold,  that  a  finding  that  the 
services  were  rendered  in  expectation 
of  a  legacy,  induced  by  the  declara- 
tions of  deceased,  and  hence  that 
plaintiff  was  entitled  to  compensation, 
was  justified.  Von  Carlowitz  v.  Bern- 
stein, 66  S.  W.  464,  28  Tex.  Civ.  App.  8. 
g.   Failure  of  Consideration. 

See  ante,  "Consideration,"  V,   M,  2, 
b,  (1). 
h.    Note  for  Community  Indebtedness. 

After  the  death  of  the  maker  of  cer- 
tain notes  representing  a  community 
indebtedness,  his  widow  made  an  agree- 
ment with  certain  of  her  husband's 
creditors,  including  the  holders  of  the 
notes,  for  an  extension  until  January 
1,  1901.  The  agreement  also  provided 
that  the  parties  should  make  certain 
further  advancements  in  cash  and 
merchandise,  which  should  be  paid  be- 
fore payment  of  the  old  indebtedness. 
Held,  that  such  provision  for  preferred 
payment  did  not  indefinitely  postpone 
the  maturity  of  the  old  indebtedness, 
and  was,  therefore,  no  obstacle,  after 
the  widow's  removal  as  survivor  of  the 
community  and  the  appointment  of  an 
administrator,  to  the  right  of  the 
holders  of  the  notes  to  prevent  and 
establish  them  as  a  claim  against  the 
maker's  estate.  Dashiell  v.  W.  L. 
Moody  &  Co.,  44  Tex.  Civ.  App.  87, 
97   S.   W.   843. 


i.    Note  from  Husband  to  Wife. 

A  note  executed  by  the  husband  to 
the  wife,  in  consideration  of  money, 
the  separate  property  of  the  wife, 
loaned  to  the  husband,  is  binding  upon 
the  estate  of  the  husband,  and  both 
the  principal  and  accrued  interest  re- 
main separate  property  of  the  wife. 
Hall  z\   Hall,  52  Tex.  294. 

9.  Claim  by  Heirs  for  Rent  of  Com- 

munity Property. 
A  claim  by  heirs  for  proceeds  and 
rent  of  community  property  appropri- 
ated by  their  father  after  the  death 
of  their  mother  is  not,  it  seems,  a 
claim  valid  against  the  creditors  of  the 
estate.     Rose  v.  England,  51  Tex.  617. 

10.  Claims    of    Executor    or    Adminis- 
trator. 

Administrator  may  retain  money  of 
estate  coming  into  his  hands  in  dis- 
charge of  debt  due  him,  if  estate  be 
solvent.  Brown  v.  Walker,  38  Tex. 
109,  110. 

Claims  Purchased  at  Discount  before 
Becoming  Administrator. — Administra- 
tor who  acquired  claims  against  estate 
at  discount  before  becoming  adminis- 
trator is  not  bound  to  enter  satisfac- 
tion thereof  upon  being  reimbursed. 
Byars  v.  Thompson.  80  Tex.  468,  475, 
15    S.   W.    1087. 

11.  Claims  for  Trust  Fund. 

A  claim  against  an  undistributed  es- 
tate for  a  debt  due  from  decedent  to 
his  ward  is  a  lien  on  the  property 
itself,  and  not  merely  a  claim  against 
the  heirs.  Moore  v.  Moore,  89  Tex. 
29,  33   S.   W.   217. 

Proof  that  money  raised  by  a  church 
committee  was  deposited  with  dece- 
dent for  safe  keeping  and  that  his 
books  showed  that  the  money  was  in 
his  hands  at  the  time  of  his  death 
to  the  credit  of  the  church,  amounted 
to  no  more  than  a  debt  against 
the  estate  to  be  enforced  against 
its  property  subject  to  process  of 
law,  it  appearing  that  the  execu- 
tor did  not  receive  the  specific 
trust  money   sued   for  and  that  there 
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was  no  money  belonging  to  the  estate 
in  their  hands,  and  there  being  no  evi- 
dence to  charge  either  of  them  with 
knowledge  of  the  trust  and  conver- 
sion of  the  money  committed  by  them- 
selves or  of  any  default  or  fraud 
whereby  they  might  be  rendered  per- 
sonally liable.  Kendall  v,  Calder,  2 
Posey,  Unrep.  Cas.  732. 

Diversion  of  Trust  Funds. — Upon 
death  of  a  trustee  his  liability  for  a  di- 
version of  the  trust  fund  rests  upon  his 
legal  representative  and  must  be  satis- 
fied out  of  such  funds  in  his  hands 
as  are  subject  to  payments  of  debts 
generally.  Richardson  v.  Hutchins,  68 
Tex.  81,  89,  3   S.  W.  276. 

Need  Not  Expressly  Promise  to  Pay. 
—"A  rule  which  would  deny  a  wife's 
right  to  recover  from  a  deceased  hus- 
band's estate  the  value  of  her  separate 
estate  which  he  diverted,  unless  he 
expressly  promised  to  pay  for  it, 
would  make  her  right  to  depend  upon 
the  sense  of  justice  or  arbitrary  will 
of  a  husband,  and  not  upon  facts 
which  will  ordinarily  entitle  a  benefi- 
ciary to  recover  from  a  trustee."  Rich- 
ardson V.  Hutchins,  68  Tex.  81,  91,  3 
S.  W.  276. 

12.  Contingent  Claims. 

Contingent  claims  can  not  be  pre- 
sented nor  allowed  against  estate. 
Dunn  V.  Sublett,  14  Tex.  521,  529. 

13.  Debts    Contracted    by     Surviving 
Partner. 

See  the  title  PARTNERSHIP. 

14.  Debts  Created  by  Executor  or  Ad- 
ministrator. 

See  ante,  "Contracts,"  V,  M,  2.  See, 
also,  ante,  "Attorney's  Fees  and  Costs 
of  Litigation,"  VII,  B,  5. 

In  cases  of  debts  created  by  the  ad- 
ministrator, the  liability  of  the  estate 
is  not  measured  by  the  contract  of  the 
administrator,  but  is  dependent  on  its 
reasonableness.  Adriance  v.  Crews,  45 
Tex.  181,  183.  See  Price  v.  Mclver, 
25  Tex.  769,  771. 

"On  general  principles  of  equity  it 
has  been  held  that  the  estate  may  be 


held  responsible  to  third  persons  with 
whom  the  administrator  has  created 
debts  properly  chargeable  against  the 
estate.  But  to  enable  a  third  person 
to  hold  the  estate  so  responsible  he 
must  take  upon  himself  the  burden  of 
proving  that  it  was  a  reasonable  ex- 
pense incurred  for  the  benefit  of  the 
estate,  in  the  same  manner  as  the 
administrator  must  have  done  had  he 
incurred  the  expense  and  presented  his 
claim  for  allowance  by  the  chief  jus- 
tice. Caldwell  v.  Young,  21  Tex.  800." 
Price  V.   Mclver,   25   Tex.   769,   771. 

Execution  of  note  by  administrator 
for  services  to  be  rendered  estate  by 
third  person,  does  not  bind  estate,  and 
administrator  may  set  up  any  valid  de- 
fense to  note.  Price  v.  Mclver,  25  Tex. 
769,  772. 

15.  Improvements. 

See  ante,  "Contracts  for  Repairs  and 
Improvements,"  V,  M,  2,  d,  (4),  (a). 

16.  Judgments. 

Judgments  Rendered  after  Death  of 
Decedent. — Where  suits  on  notes  were 
instituted  against  a  party  who  died 
after  being  served  with  process,  and 
his  death  was  suggested  to  the  court, 
but  his  legal  representative  was  not 
made  a  party  in  his  stead  (Pas.  Dig., 
art.  7,  note  225),  and  judgments  on 
the  notes  were  rendered  against  the 
deceased  defendant,  the  judgments  so 
rendered  were  not  absolutely  void,  but 
only  voidable,  and  on  writs  of  error, 
coram  nobis  in  the  court  where  ren- 
dered, they  might  have  been  set  aside 
and  correctly  rendered  against  the 
representative  of  the  deceased  defend- 
ant. It  was  error,  therefore,  to  in- 
struct the  jury  that  such  judgments 
were  void,  and  could  not  constitute 
valid  demands  against  the  estate  ot 
the  deceased  defendant,  but  that  the 
original  notes  on  which  the  judgments 
were  rendered  were  the  evidence  of  in- 
debtedness instead  of  the  judgments 
themselves,  and  that,  if  such  notes 
were  barred  by  limitation  at  the  date 
of    the    appointment    of    the    adminis- 
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trator,  they  could  not  be  made,  even 
by  allowance  and  approval,  valid  claims 
against  the  decedent's  estate,  so  as  to 
authorize  the  grant  of  an  order  of 
sale  of  property  to  provide  for  their 
payment.  Giddings  v.  Steele,  28  Tex. 
732,  733. 

Where  judgment  lien  has  been  pre- 
served, debtor's  death  will  not  dis- 
encumber property.  Hall  -v.  McCor- 
mick,  7  Tex.  269,  278. 

A  judgment  rendered  in  another 
state  against  a  defendant  on  personal 
service  in  his  lifetime  is  not  only  suffi- 
cient, after  his  decease,  to  support  an 
action  against  his  personal  represent- 
ative in  this  state,  but  must,  if  not 
reversed  or  annulled,  be  held  to  be 
conclusive  of  all  matters  therein  ad- 
judicated, unless  it  be  void  for  fraud. 
Cherry  v.  Speight,  28  Tex.  503. 

Where  a  claim  against  an  executor 
in  this  state  comprised  both  a  judg- 
ment of  the  vice  chancery  court  of 
Mississippi  against  his  testator  on  per- 
sonal service,  affirmed  after  the  testa- 
tor's death  by  the  high  court  of  errors 
and  appeals  of  that  state,  and  also  a 
judgment  of  said  high  court  for  dam- 
ages on  the  affirmance  rendered  against 
the  representative  in  Mississippi  of  the 
deceased  testator,  the  judgment  of  the 
vice  chancery  court,  property  authen- 
ticated, constituted  a  valid  claim 
against  the  executor  in  this  state;  but 
the  judgment  of  the  high  court,  hav- 
ing been  rendered  after  the  testator's 
death  against  his  representative  in 
Mississippi,  and  no  assets  formerly  in 
the  hands  of  such  representative  be- 
ing traced  to  the  possession  of  the 
executor  in  this  state,  does  not  con- 
stitute a  valid  claim  against  the  ex- 
ecutor in  this  state.  Cherry  v. 
Speight,  28  Tex.   503. 

Claim  Based  on  Joint  Judgment — 
Assignment  to  Wife. — Where  a  widow 
procured  an  assignment  of  a  claim 
against  her  husband's  estate,  based  on 
a  judgment  against  her  husband  and 
an6ther,  she  was  entitled  to  collect  the 


entire  amount  thereof  from  her  hus- 
band's estate.  McCormick  v.  National 
Bank  of  Commerce  (Civ.  App.),  106  S. 
W.  747. 

17.  Legacies   Charged  on  Land. 

See  post,  "Primary  Fund,"  VII, 
C,  3. 

18.  Loans  or  Advances  to  Estate. 

See  ante,  "Advances  by  Executor  or 
Administrator,"  .  V,   M,   6. 

Where  one  has  furnished  money  or 
goods  to  the  executor  or  adminis- 
trator of  an  estate  on  the  credit  of 
the  estate,  such  claim  becomes  a 
claim  against  the  estate  which  the  ex- 
ecutor or  administrator  may  approve, 
and  the  probate  court  may  allow,  and 
cause  to  be  paid,  or,  on  which  in  the 
event  this  be  refused,  a  suit  may  be 
maintained  in  any  court  having  juris- 
diction. Reinstein  v.  Smith,  65  Tex. 
247. 

One  who,  upon  the  credit  of  an  es- 
tate, has  furnished  money  or  goods 
to  the  executor  or  administrator 
thereof,  to  enable  him  to  conduct 
plantations  belonging  to  the  estate,  is 
entitled  to  be  reimbursed  therefor. 
Reinstein  v.   Smith,   65   Tex.   247. 

Administrator  Entitled  to  Subroga- 
tion.— Where  an  administrator  pays 
the  debts  of  the  estate  with  his  own 
property,  he  is  entitled  to  be  subro- 
gated to  the  rights  of  the  creditor, 
whose  debts  are  so  paid,  to  the  ex- 
tent that  his  interest  is  aoorooriated 
for  that  purpose.  Gray  v.  Cockrell,  20 
Tex.  Civ.  App.  324.  ^9  S.  W.  247.  See. 
generally,   the   title   SUBROGATION. 

19.  Note  from  Husband  to  Wife. 

See  ante,  "Note  from  Husband  to 
Wife,"  VII,  B,  8,  i. 

20.  Obligations    Payable   in     Confed- 
erate Money. 

Confederate  notes  can  not  be  al- 
lowed as  claim  against  an  estate.  Kyle 
V.   House,  38  Tex.  155,  156. 

21.  Taxes. 

An     administrator     is      entitled     to 
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credit  for  taxes  paid  on  unproductive 
property.  Smith  v.  Smith,  10  Tex. 
Civ.  App.  485,  32  S.  W.  28. 

Taxes  Paid  by  Mortgagee  under 
Anthority  of  Mortgagee.  —  Where 
cross  bill  in  an  action  by  an  adminis- 
tratrix to  recover  double  the  amount 
of  usurious  interest  paid  on  a  con- 
tract, and  to  cancel  a  note,  showed 
that  decedent  had  delivered  such  note 
to  the  cross-petitioner,  securing  the 
same  t^  a  deed  of  trust,  and  that  the 
cross-petitioner  had  been  compelled  to 
pay  taxes  due  on  the  property,  plain- 
tiffs exception  to  the  cross-petitioner's 
right  to  collect  such  taxes  from  the 
estate  was  properly  overruled.  Cas- 
sidy  V,  Scottish-American  Mortg.  Co., 
64  S.  W.  1023,  27  Tex.  Civ.  App.  211. 

C.  ASSETS  OR  PROPERTY  SUB- 
JECT  TO  PAYMENT  OF 
DEBTS. 

1.  General  Rule. 

"In  this  state  all  property  belong- 
ing to  the  estate  of  a  deceased  person 
which  is  not  exempt  from  forced  sale 
by  law  is  liable  in  the  hands  of  the 
executor  or  administrator  to  the  pay- 
ment of  debts."  Minter  v.  Burnett,  90 
Tex.  245,  248,  38  S.  W.  350.  See  to  the 
same  effect  Roberts  v.  Stuart,  80  Tex. 
379.  387,  15  S.  W.  1108;  Howard  v. 
Johnson,  69  Tex.  655,  7  S.  W.  522; 
State  V,  Lewellyn,  25  Tex.  797. 

In  Texas  both  real  and  personal 
property  of  deceased  is  liable  for  his 
debts.  Courand  v.  Vollmer,  31  Tex. 
397,  400;  Peevy  v.  Hurt,  32  Tex.  146, 
152;  Boyle  v.  Forbes,  9  Tex.  35,  40; 
Fisk  V.  Norvel,  9  Tex.  14,  15.  See 
ante.  "Under  Statutes  of  Texas,"  V, 
K,  1.  b. 

The  debts  against  a  decedent  con- 
stitute a  lien  upon  all  the  property  of 
the  estate  subject  to  the  payment  of 
debts,  and  this  lien  may  be  enforced 
by  the  creditors  by  means  of  admin- 
istration. It  is  true  that  no  creditor 
has  a  lien  upon  any  specific  property, 
but  there  is  a  general  lien,  so  to 
speak,   in    favor   of   all    the    creditors 


upon  all  of  the  property,  from  which 
these  debts  are  to  be  discharged  pro 
rata,  or  in  accordance  with  their  rights 
of  priority,  if  any  exist.  Although  no 
creditor  has  a  lien  for  his  debt  upon  a 
particular  piece  of  property,  it  is  none 
the  less  true  that  all  of  the  debts  have 
a  lien  upon  all  of  the  property  of  the 
estate,  and  so  long  as  the  property  re- 
mains undistributed  it  is  subject  to 
this  lien  in  favor  of  each  creditor. 
Moore  &  Son  v.  Moore,  89  Tex.  29,  33, 
33  S.  W.  217,  affirming  31  S.  W.  532. 

Creditors  of  an  estate  have  greater 
right  to  have  their  debts  paid  than 
heirs  have  to  inherit  the  estate.  Hoff- 
man V,  Neuhaus,  30  Tex.  633,  636; 
Peevy  v.  Hurt,  32  Tex.  146,  153. 

Creditors'  claims  for  payment  from 
decedent's  estate  are  superior  to  rights 
of  heirs,  legatees  and  devisees.  Roots 
V.  Robertson,  93  Tex.  365,  373,  55  S. 
W.  308. 

Where  the  record  of  the  adminis- 
tration of  an  estate  showed  that  on 
September  6,  1877,  there  were. a  large 
number  of  creditors  whose  claims  had 
been  established  against  the  estate,  and 
that  the  estate  was  insolvent,  but  none 
of  the  creditors  appeared  or  contested 
the  administrator's  accounts,  though 
duly  notified,  and  for  over  25  years 
such  creditors  remained  inactive,  and 
acquiesced  in  the  action  of  the  admin- 
istrator, and  did  not  join  in  a  suit  by 
heirs  to  compel  a  settlement  of  the  es- 
tate, in  which  a  large  sum  was  found 
to  be  due  from  the  administrator,  a 
judgment  directing  that  such  sum 
should  be  paid  to  the  heirs  was  proper. 
Thomas  v.  Hawpe,  80  S.  W.  129,  35 
Tex.  Civ.  App.  311. 

2.    Real  Property — At   Common  Law. 

At  common  law  real  property  was 
liable  only  for  such  debts  as  ancestor 
contracted  under  seal,  binding  his 
heirs.  Courand  v.  Vollmer.  31  Tex. 
397,  400.  See,  also,  Thompson  v.  Dun- 
can, 1  Tex.  485.  488.  See  ante,  "At 
Common  Law,"  V,  K,  1,  a,  (l). 

At  common  law  in  absence  of  per- 
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sonal  liability  for  debt  secured  by 
land,  land  is  liable,  not  the  estate. 
Minter  v.  Burnett,  90  Tex.  245,  248,  38 
S.  W.  350. 

3.    Primary  Fund. 

a.   At  Common  Law. 

Personal  estate  of  testator  is  pri- 
mary fund  to  be  resorted  to  for  pay- 
ment of  legacies  and  debts.  The  same 
rules  at  common  law  apply  to  both 
debts  and  legacies.  Arnold  v.  Dean, 
61  Tex.  249,  253;  Minter  v.  Burnett, 
90  Tex.  245,  250,  38  S.  W.  350. 

At  common  law,  where  notes  given 
for  the  price  of  land  reserve  a  vend- 
or's lien,  and  the  vendee  dies  in- 
testate, as  between  those  who  may 
take  the  personal  property  and  those 
taking  the  real  estate,  the  personal 
property  is  the  primary  fund  out  of 
which  to  pay  the  debt  secured,  and 
the  -heir  who  takes  the  land  may  en- 
force the  application  of  the  personal 
property  to  its  payment.  Minter  v. 
Burnett,  88  S.  W.  350,  90  Tex.  245. 

"The  rule  at  common  law  is  that 
when  the  contract  of  purchase  is  such 
that  the  vendee  could  be  compelled  to 
take  the  land,  upon  his  decease  that 
right  descends  to  the  heir,  who  can 
require  the  administrator  to  pay  the 
purchase  money,  and  perfect  the 
title."  Minter  v.  Burnett,  90  Tex.  245, 
249,  38  S.  W.  350. 

b.    In  Texas. 

<1)    In  General. 

In  this  state  common-law  rules  as 
to  payment  of  debts  of  estate  affect- 
ing relative  rights  of  heirs,  is  in  force. 
Minter  v,  Burnett,  90  Tex.  245,  253,  38 
S.  W.  350. 

As  Between  Those  Who  Take  the 
Personalty  and  Those  Taking  the 
Realty. — "The  question  as  to  what 
property  is  first  liable  to  the  payment 
of  debts  against  the  estate  of  a  de- 
ceased person  usually  arises  between 
the  persons  who  take  such  estate  by 
descent  or  by  will  from  the  decedent. 
Under  our  law  of  descent  and  distri- 


bution this  question  will  rarely  arise, 
because  both  real  and  personal  prop- 
erty descend  alike  to  all  the  heirs,  but 
in  case  of  disposition  of  the  property 
by  will  the  question  may  often  be  of 
importance."  Minter  v,  Burnett,  90 
Tex.   245,   248,   38    S.   W.   350. 

As  to  Creditors. — Creditors  are  not 
interested  in  the  question  as  to  what 
fund  is  primarily  liable  for  the  pay- 
ment of  debts,  except  in  cases  pf  in- 
solvent estates,  in  which  event  there 
might  arise  a  question  as  to  the  en- 
forcement of  the  lien  upon  specific 
property  before  admitting  debts 
secured  thereby  to  participate  in  the 
general  fund.  Minter  v.  Burnett,  90 
Tex.  245,  248,  38  S.  W.  350. 

Preference  between  Real  Estate  and 
Chattel  Mortgage.— Under  Rev.  St, 
1895,  art.  2091,  regulating  claims 
against  decedents'  estates,  and  pro- 
viding that  no  preference  shall  be 
given  to  claims  secured  by  mortgage 
or  lien  further  than  regards  the  prop- 
erty subject  to  the  mortgage  or  lien,  a 
real  estate  mortgage  creditor  of  an  es- 
tate, the  unincumbered  personalty  of 
which  is  insufficient  to  pay  the  first 
and  second  class  claims,  is  not  en- 
titled to  have  all  the  funds  derived 
from  the  sale  of  personalty  applied  be- 
fore any  funds  derived  from  the  sale 
of  realty  are  used,  but  mortgaged 
realty  should  contribute  equally  with 
mortgaged  personalty  to  the  payment 
of  the  superior  claims;  the  rule  that 
the  personalty  constitutes  the  primary 
fund  for  the  payment  of  debts  being 
in  the  interest  of  heirs  and  devisees 
only,  and  not  operating  to  give  a  real 
estate  mortgagee  any  preference  over 
a  chattel  mortgage  creditor.  Barnes 
V.  Scottish-American  Mortg.  Co.,  68  S. 
W.   529,   29  Tex.   Civ.   App.   443. 

Same  Rule  Applicable  to  Debts  and 
Legacies. — In  the  case  of  Arnold  r. 
Dean,  61  Tex.  249.  it  was  sought  to 
have  certain  special  legacies  satisfied 
out  of  land  belonging  to  the  estate, 
there    being    sufficient    personal   prop- 
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erty  to  pay  the  debts  and  the  legacies; 
this  court  held  that  the  personal  prop- 
erty was  the  primary  fund  for  the  pay- 
ment of  debts  and  legacies.  Minter  v. 
Burnett,  90  Tex.  245,  250,  38  S.  W.  350. 

(%)  Incumbrances  on  Land. 

.At  common  law  heir  to  realty  has 
right  to  require  application  of  person- 
alty to  payment  of  encumbrance,  un- 
less otherwise  provided  by  will,  and 
same  rule  prevails  in  this  state.  Minter 
V.  Burnett,  90  Tex.  245,  249,  38  S.  W. 
350. 

Notes  Secured  by  Vendor's  Lien. — 
In  1840  the  republic  of  Texas  enacted 
that  the  common  law,  so  far  as  not  in- 
consistent with   its    constitution     and 
laws,  together  with    such   constitution 
and  laws,   should   be   the    rule   of   de- 
cision.    Act    February    5,    1840,    made 
the  personal   property   of  a   decedent, 
except   slaves,    the    primary,    and    the 
slaves  and   land    the    secondary,   fund 
for  payment   of  his   debts.     Act   Tex. 
March  20,  1848.  provided  that  sales  to 
pay  debts  should  be  of  property  most 
adv-antageous  to  the  estate,  but  no  or- 
der to  sell  slaves  should  be  made  un- 
til all  other  property  was   exhausted. 
In  1863,   such   act   was    amended     by 
omitting  all    following   the   word   "es- 
tate," and   as  amended,   it   constitutes 
Rev.  St.   1895,    art.    2112.       Act     1876, 
carried  into  the  revision  of  1879  (Rev. 
St.  1879,  art.  3129),   provides  that   the 
rights,  powers,  and  duties  of  executors 
and  administrators   shall   be  governed 
by  the  common  law  when  not  other- 
wise provided  by  statute.     Held,  that 
the  common  law  obtains  in  T^as  as 
to  the  right  of  an  heir  of  real  estate, 
as  between   him   and   one    who     may 
take  the  personal  property  of  the  de- 
cedent,  to   enforce   the   application    of 
the  personal  property  to  payment  of  a 
debt  secured  by  a  vendor's  lien  on  the 
land,  reserved   by   notes   of  the   dece- 
dent.   Minter  v.  Burnett,  38  S.  W.  350. 
90  Tex.  245. 

Rev.  St.  1895,  art.  1689.  provides  that, 
at  the  death  of  a  person  intestate,  hav- 


ing title  to  an  estate  of  inheritance, 
leaving  a  wife,  but  no  child  or  chil- 
dren, nor  their  descendants,  the  wife 
shall  be  entitled  to  all  the  personal  es5- 
tate  and  half  the  land  of  the  intestate, 
and  the  other  half  shall  go  according 
to  the  rules  of  descent.  Held,  that  a 
widow  takes  the  personal  property  of 
her  deceased  husband,  who  leaves  no 
child  or  descendant  of  a  child,  subject 
to  the  right  of  the  heirs,  who  share  the 
real  estate  with  her,  to  have  an  in- 
cumbrance on  the  land,  consisting  of 
a  vendor's  lien  reserved  in  notes  ex- 
ecuted by  deceased,  discharged  by  the 
personal  property.  Minter  v.  Burnett, 
38  S.  W.  350,  90  Tex.  245. 

Proceeds  of  Decedent's  Interest  in 
Partnership  Is  Personalty. — The  rule 
requiring  liens  to  be  settled  out  of  the 
personalty,  applies  where  the  funds 
in  question  were  the  proceeds, of  de- 
cedent's interest  in  cattle  held  in  the 
Indian  Territory  at  the  time  of  his 
death,  and  sold  by  his  surviving  part- 
ner, who,  after  paying  the  partnership 
debts,  brought  the  money  to  Texas, 
and  placed  it  in  the  hands  of  the  ad- 
ministrator. Minter  v.  Burnett,  90 
Tex.   245,   38   S.  W.   350. 

Discharge  of  Lien  upon  Homestead. 
— An  administrator  has  no  right,  with- 
out an  order  of  court,  to  apply  the 
general  assets  of  the  estate  to  the  dis- 
charge of  a  debt  secured  by  vendor's 
lien  upon  the  homestead  set  apart  to 
the  family  of  the  deceased.  Mullins  i\ 
Yarborough,  44  Tex.  14;  Minter  v. 
Burnett,  90  Tex.  245,  250,  38  S.  W.  350. 

The  right  of  those  who  received  the 
homestead  from  the  estate  to  have  the 
lien  discharged  out  of  the  personal 
property  was  not  decided  in  the  case 
of  Mullins  V.  Yarborough,  44  Tex.  14; 
Minter  z\  Burnett,  90  Tex.  245,  250,  38 
S.  W.  350. 

Payment  of  Special  Lien  Beneficial 
to  General  Estate. — It  seems  that  un- 
der Paschal's  Dig.,  art.  5706,  providing 
that  payment  of  a  decedent  debt 
secured    by    special    lien    may    be    or- 
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dered  out  of  the  general  assets  when 
beneficial  to  the  estate,  such  order 
should  only  be  made  when  beneficial 
to  the  general  estate,  of  which  the 
homestead  forms  no  part.  Mullins  v. 
Yarborough  &  Wimberly,  44  Tex.  14. 

4.  Property  in  Hands  of  or  Distributed 

Among  Heirs. 

"In  this  state,  the  whole  estate  of 
the  ancestor,  both  real  and  personal, 
is  liable  for  his  debts,  the  same  may 
be  subjected  in  the  hands  of  the  ad- 
ministrator, executor,  or  heir."  State 
V.   Lewellyn,  25  Tex.  797. 

"The  partition  of  a  particular  part, 
or  of  the  whole  of  the  estate  of  a  de- 
ceased person,  by  his  heirs  or  dev- 
isees under  his  will,  could  not  affect 
the  right  of  creditors  to  have  it  sub- 
jected to  the  payment  of  their  claims." 
Fortune  v.  Killebrew,  70  Tex.  437,  441, 
7  S.  W/759. 

It  has  been  said  that  a  creditor  has 
no  lien  upon  property  in  the  hands  of 
the  heirs  when  once  distributed 
among  them,  but  this  has  reference 
more  to  the  method  of  enforcing  the 
lien  than  to  the  fact  of  the  existence 
of  such  lien.  Moore  &  Son  v.  Moore, 
89  Tex.  29,  33  S.  W.  217,  affirming  31 

5.  W.  532. 

Failure  to  Require  Bond. — The  fail- 
ure of  creditors  to  protect  themselves 
by  compelling  devisees  and  heirs,  and, 
under  certain  circumstances,  independ- 
ent executors,  to  give  bond  or  accept 
the  alternative  of  a  regular  adminis- 
tration in  the  probate  court,  does  not 
relieve  the  property  from  the  trust  im- 
pressed upon  by  art.  1869.  Todd  v. 
Willis,  66  Tex.  704,  1  S.  W.  803;  Cal- 
laghan  v.  Grenet,  66  Tex.  236,  18  S. 
W.  507;  Dwyer  v.  Kalteyer,  68  Tex. 
554,  5  S.  W.  75;  Roy  v.  Whitaker.  92 
Tex.  346,  48  S.  W.  892,  49  S.  W.  367; 
Swearingen  v.  Williams,  28  Tex.  Civ. 
App.  559,  67  S.  W.  1061;  Farmers,  etc., 
Nat.  Bank  v.  Bell,  31  Tex.  Civ.  App. 
124,  127,  71  S.  W.  570,  affirmed  in  97 
Tex.  632,  no  op. 


Not  Subject  to  Payment  of  Debts 
Through  Probate  Court. — Property 
once  partitioned  according  to  the  law 
in  administration  under  §  94,  Act  01 
August  9,  1876,  authorizing  partial  par- 
titioning in  county  court,  should  be 
deemed  as  effectually  administered  as 
if  sold  by  the  administrator,  and 
should  not  be  again  subjected  to  the 
payment  of  debts  through  the  juris- 
diction of  the  probate  court.  Hender- 
son V.  Lindley,  75  Tex.  185,  12  S.  W. 
979.  See  post,  "Persons  Liable  for 
Debts  of  Intestate  and  Incumbrances 
on   Property,"  VII,   D. 

5.  Community  Property. 

The  community  property  of  an  es- 
tate in  administration  was  subject  to 
sale  for  the  separate  debts  of  the  hus- 
band, both  before  and  after  the  enact- 
ment of  the  Revised  Statutes.  Lee  v. 
Henderson,  75  Tex.  190,  12  S.  W.  981; 
Taylor  v.  Murphy,  50  Tex.  291.  See 
the  title  HUSBAND  AND  WIFE. 

6.  Land  Conveyed  to  Estate  of  De- 
ceased, His  Heirs  and  Assigns. 

A  deed  conveying  property  to  "the 
estate  of  E.,  deceased,  his  heirs  and 
assigns,"  makes  the  land  assets  of  E.'s 
estate.  McKee  v.  Ellis  (Civ.  App.\ 
83  S.  W.  880.  See,  also,  post,  "Head- 
right  Certificates  and  Grants  to  Heirs," 
VII.  C,  8,  c. 

7.  Lands   Conveyed   to    Grantees    as 

Heirs  of  Deceased. 

A  conveyance  to  plaintiffs  as  heirs 
is  prima  facie  a  conveyance  for  the 
benefit  of  the  estate  of  plaintiffs  an- 
cestor, and  hence  subject  to  the  pay- 
ment of  his  debts.  Soye  r.  McCallister, 
18  Tex.  80. 

Where  the  grantees  in  a  deed  of 
land  are  described  as  the  "heirs  and 
legal  representatives  of  J.  S.,  deceased, 
"of  the  second  part,"  and  the  consid- 
eration is  recited  as  paid  by  said  party 
of  the  second  part  to  the  party  of  the 
first  part,  it  must  be  taken  prima  facie 
that  the  consideration  moved  from  the 
ancestor,  J.  S..  and  that  the  property  is 
assets    in    the    hands    of    his   adminis- 
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trator.     Saye      v.      McCallister,        18 
Tex.  80.     , 

S.  Bounty  Warrants,  Donations,  Cer- 
tificates, Gratuities,  etc. 
a.  Bounty  and  Pension  Warrants. 

Bounty  warrants  issued  to  soldiers 
by  the  republic  of  Texas  for  service 
become  assets  in  the  hands  of  the  ad- 
ministrator. Rogers  v.  Kennard,  54 
Tex.  30,  35;  Saye  v,  McCallister,  18 
Tex.  80;  Soye  v.  Maverick,  18  Tex. 
100;  Allen  v.  Clark,  21  Tex.  404;  Gold- 
smith V.  Herndon,  33  Tex.  705;  Marks 
r.  Hill,  46  Tex.  345;  Hubbard  v. 
Home,  24  Tex.  270;  Causici  r.  La 
Coste,  20  Tex.  269.  286;  Todd  v.  Mas- 
terson,  61  Tex.  618,  626;  Ames  v. 
Hubby,  49  Tex.  705,  710. 

Such  bounty  warranty  differs  from 
those  cases  where  a  gift  has  been  made 
by  the  government  as  a  pure  donation, 
generally  by  specific  legislation. 
Rogers  v.  Kennard,  54  Tex.  30;  Easter- 
land  V.  Lester,  15  Tex.  98,  99,  com- 
mented on  in  Soye  v.  Maverick,  18 
Tex.  100,  101;  Causici  v.  La  Coste,  20 
Tex.  269;  McKinney  v.  Brown,  51  Tex. 
94,  97. 

'  Pension  warrants  issued  to  a  veteran 
soldier  during  his  lifetime  under  act  of 
1874  form  part  of  his  estate,  and  are 
not  excepted  by  probate  act  of  1870. 
Heard  v.  Northington,  49  Tex.  439.  444; 
following  Hubbard  v.  Home,  24  Tex. 
270.  A  case  similar  in  principle  relat- 
ing to  lands  located  under  a  San  Ja- 
cinto bounty  warrant. 
b.  Donation  Certificates  and  Gratui- 
ties. 
Donation  certificates  granted  to  heirs 
of  deceased  soldiers  by  §  12,  act  of 
February  7,  1860,  are  property  of  such 
heirs  and  not  of  the  estate  of  such 
deceased  soldier.  Summerlin  v.  Rabb, 
11  Tex.  Civ.  App.  53,  56,  31  S.  W.  711; 
Todd  V.   Masterson,   61    Tex.   618. 

The  object  of  Pasch.  Dig.,  arts.  4059- 
4065,  donating  a  square  mile  of  land 
to  each  volunteer  who  fell  at  the 
Alamo,  or  to  his  heirs,  was  to  confer 
an  additional  right  on  some  one  after 


the  soldier's  death,  without  reference 
to  what  came  to  him  under  laws  exist- 
ing at  the  time  of  his  death;  and  a 
certificate  therefor,  granted  under  § 
4068  "to  the  legal  representatives  in 
the  name  of  the  heirs,"  etc.,  was  a 
mere  gratuity,  evidencing  the  republic's 
gratitude  for  his  sacrifice,  and  was  no 
part  of  his  estate  subject  to  sale  by 
his  administrator  to  pay  debts.  Todd 
V.  Masterson,  6l  Tex.  618.  See  Fields 
V.  Burnett,  49  Tex.  Civ.  App.  446.  108 
S.  W.  1048,  1050,  affirmed,  no  op. 

In  Causci  v.  La  Coste,  20  Tex.  269, 
Castro  under  a  contract  with  the  gov- 
ernment  had  introduced  colonists  into 
Texas.  The  latter,  for  a  consideration, 
had  undertaken  to  convey  to  Castro  a 
portion  of  the  land  they  might  receive 
as  colonists  under  his  contract  with  the 
government.  On  account  of  his  fail- 
ure to  comply  with  its  terms  Castro's 
contract  was  declared  by  the  state  to 
be  inoperative  and  void.  Afterwards 
the  legislature  passed  an  act  conced- 
ing to  the  colonists  the  land  they 
would  have  been  entitled  to  had  they 
and  Castro  complied  with  their  for- 
feited contracts.  It  was  held  that  the 
grant  to  the  colonists  was  a  donation. 
Fields  V.  Burnett,  49  Tex.  Civ.  App. 
446,  108  S.  W.  1048,  1051,  affirmed, 
no  op. 

A  grant  bestowed  upon  grantee  as 
a,  gratuity  by  the  state  does  not  be- 
come assets  in  the  hands  of  the  ad- 
ministrator. Soye  V.  Maverick,  18 
Tex.  100,  102;  Roan  v.  Raymond,  15 
Tex.  78,  86;  Eastland  v.  Lester,  15 
Tex.  98;  Fields  v.  Burnett,  49  Tex. 
Civ.  App.  446,  108  S.  W.  1048,  1050, 
affirmed,  no  op.;  Causici  v.  La  Coste, 
20   Tex.   269. 

Gratuities  under  Act  of  1850  to 
Prisoners  in  War  with  Mexico. — Un- 
der Hart.  Dig.,  art.  2712,  declaring 
that  all  volunteers  captured  by  the 
Mexican  forces  should  be  entitled  to 
pay  from  the  day  of  their  mustering 
into  service  until  one  month  after  the 
time   at   which   the   main    bodies   were 
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released  by  the  Mexican  government, 
and  that  it  should  be  the  duty  of  the 
auditor  and  comptroller  to  issue  to 
each  of  said  volunteers,  or  heirs  or 
representatives,  a  certificate  for  the 
amount  to  which  he  was  entitled, 
where  a  volunteer  was  dead  at  the 
date  of  the  act,  the  amount  so  allowed 
was  not  assets  of  his  estate,  subject 
to  payment  of  his  debts,  but  passed 
directly  to  his  heirs  and  widow.  East- 
land V.  Lester,  15  Tex.  98.  See,  also, 
Roan  V.  Raymond,  15  Tex.  78,  86;  Soye 
V.  Maverick,  18  Tex.  100,  101;  Todd 
V.    Masterson,   61   Tex.    618,   625. 

c.    Headlight   Certificates   and   Grants 
to  Heirs. 

The  issue  of  a  headright  certificate 
to  heirs  does  not  make  it  their  prop- 
erty in  their  individual  capacity;  but 
they  hold  only  as  heirs  of  the  de- 
ceased, and  the  certificate  belongs  to 
the  estate  of  the  deceased.  Todd  v. 
Masterson,  61  Tex.  618,  622;  Soye  v. 
Maverick,  18  Tex.  100,  101;  Allen 
V.  Clark,  21  Tex.  404,  406;  Goldsmith  v. 
Herndon,  33  Tex.  705,  707;  Hornsby  v. 
Bacon,  20  Tex.  556,  558;  Warnell 
V.  Finch,  15  Tex.  163,  165;  Marks  r.  Hill, 
46   Tex.    345. 

Certificate  for  headright  issued  to 
administrator  of  deceased  parent  for 
benefit  of  heirs,  became  assets  in  his 
hands,  subject  to  the  payment  of  debts. 
Soye  V.  Maverick,  18  Tex.  100,  101. 
See,  also,  Fishback  v.  Young,  19  Tex. 
515. 

Act  Feb.  9,  1850,  providing  that  the 
adjutant  general  shall  issue  to  the 
heirs  of  those  who  fell  with  "Fannin, 
Ward,  Travis,  Grant,  or  Johnson,  their 
heirs  of  legal  representatives,  attorneys 
or  assigns,  certificates  for  headrights," 
was  recognized  as  pre-existing  rights, 
and  certificates  issued  thereunder  be- 
came assets  in  the  hands  of  adminis- 
trators. State  V.  Zanco's  Heirs,  44  S. 
W.  527,  18  Tex.  Civ.  App.  127;  Ames 
7'.  Hubby,  49  Tex.  705,  710;  Rogers  v. 
Kennard,  54  Tex.  30,  35;  Todd  v.  Mas- 
terson, 61  Tex.  618,  619. 


Not  a  Donation  to  Heirs. — See  ante^ 
"Donation  Certificates  and  Gratuities," 
VII,  C,  8,  b. 

Under  the  joint  resolution  of  the 
congress  of  the  republic  of  Texas  in 
1838  (Hart.  Dig.  art.  595),  directing 
that  head-right  certificates  might  be 
granted  to  the  "heirs  or  legal  repre- 
sentatives" of  those  who  fell  with  Fan- 
nin and  other  soldiers  at  Goliad,  in 
March,  1836,  a  certificate  to  such  heirs 
or  legal  representatives  was  not  a  do- 
nation to  such  heirs,  but  was  assets  of 
the  estate  of  the  deceased  soldier,  and 
subject  to  sale  by  the  administrator 
for  the  payment  of  debts.  Goldsmith 
V.   Herndon,  33  Tex.  705. 

Sp.  Act  Feb.  11,  1850,  provided  that 
the  commissioner  of  the  general  land 
office  "issue  a  certificate  for  a  league 
and  labor  of  land  to  the  heirs  or  legal 
representatives  of  Willis  A.  Forris, 
deceased:  *  *  *  provided,  however^ 
this  act  shall  only  be  in  force  and  ef- 
fect if  the  party  has  not  heretofore  re- 
ceived his  headright."  Held,  that  the 
terms  of  the  act  show  that  the  grant 
was  in  puisuance  of  a  right  existing 
in  the  grantee  by  his  compliance  with  . 
the  laws  under  which  a  certificate  was 
earned,  and  the  grant  was  therefore 
not  a  gratuity  to  the  heirs,  but  assets 
of  the  estate.  Lyne  v.  Sanford,  82 
Tex.  58,  19  S.  W.  847,  citing  Hill  v. 
Kerr.  78  Tex.  213,  218,  14  S.  W.  566; 
Rogers   v.   Kennard,   54  Tex.   30,  34. 

Section  10  of  the  general  provisions 
of  the  constitution  of  the  republic  of 
Texas  declared  who  should  be  consid- 
ered citizens  of  the  republic,  and  that 
all  citizens  then  living  in  Texas,  who 
had  not  received  their  portion  of  land 
in  like  manner  as  colonists,  should  be 
entitled  to  land  as  follows:  Every 
member  of  a  family  to  one  league  and 
labor  of  land;  orphan  children  resid- 
ing in  the  republic,  and  whose  parents 
were  entitled  to  land  imder  the  col- 
onization laws  of  Mexico,  to  their  par- 
ent's rights  at  the  time  of  their  death. 
In  1838  the  board  of  land  commission- 
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crs  issued  a  certificate  reciting  that 
a  certain  woman  emigrating  to  Texas 
in  1827  had  a  family,  died  in  1832,  has 
heirs  living,  and  that  she  was  entitled 
under  the  colonization  laws  to  one 
league  and  labor  of  land.  It  did  not 
appear  that  she  ever  took  any  steps 
towards  complying  with  such  laws. 
Thereafter  the  land  was  surveyed,  and 
in  1842  a  patent  thereto  issued  to  the 
heirs.  Held,  that  the  certificate 
panted  was  a  part  of  the  woman's  es- 
tate, and  as  such  subject  to  administra- 
tion, and  was  not  the  property  of  her 
heirs  as  a  donation  to  them.  Fields  v. 
Burnett,  49  Tex.  Civ.  App.  446,  108  S. 
W.  1048.  See,  in  support  of  the  propo- 
sition that  such  certificate  was  assets, 
Pendleton  v.  Shaw,  18  Tex.  Civ.  App. 
439,  44  S.  W.  1002,  affirmed  in  93  Tex. 
6»3,  no  op.;  Soye  v.  Maverick,  18  Tex. 
100:  Lyne  v.  Sanford,  82  Tex.  58,  61, 
19  S.  W.  847;  Marks  v.  Hill,  46  Tex. 
345,  349;  Hill  v.  Kerr,  78  Tex.  213,  218, 
14  S.  W.  566;  Rogers  v.  Kennard,  54 
Tex.  30,  35;  State  v.  Zanco,  18  Tex. 
Civ.  App.  127,  44  S.  W.  527,  affirmed 
in  93  Tex.  720,  no  op.;  Leonard  v. 
Rives  (Civ.  App.),  33  S.  W.  291;  Mc- 
Kinney  v.  Brown,  51  Tex.  94,  and 
Grant   v.    Wajlis,    60   Tex.    350. 

Commissioner  Can  Not  Invest  Title 
in  Heirs  as  against  Administrator. — 
The  commissioner' of  the  general  land 
office  had  no  power  under  Sp.  Act 
Feb.  11,  1850,  to  issue  a  certificate  for 
a  league  and  labor  of  land  to  the  heirs 
of  one  F.,  so  as  to  vest  title  fn  them 
as  against  the  administrator,  the  act 
providing  for  such  issue  to  his  heirs 
or  legal  representatives,  his  duty  being 
simply  ministerial.  Lyne  v,  Sanford, 
«2  Tex.  58,  19  S.  W.  847. 

Certificate  Not  Issued  and  Invento- 
ried When  Order  of  Sale  Made.— That 
the  certificate  was  not  in  existence 
when  the  order  of  sale  was  made,  and 
was  not  inventoried  as  assets,  was  not 
material,  the  certificate  having  been 
issued  before  administrator's  sale 
thereof.  Lyne  v,  Sanford,  82  Tex.  58, 
19   S.  W.  847. 


Patent  of  Land  to  Heirs  of  Deceased 
Person. — Where  a  patent  to  land  is 
issued  to  the  heirs  of  a  deceased  per- 
son, such  land  becomes  a  part  of  the 
estate  of  the  deceased,  and  can  be 
sold  under  'an  order  of  the  probate 
court  to  pay  the  debts  of  the  dece- 
dent. Soye  V.  Maverick,  18  Tex.  100; 
Pendleton  v.  Shaw,  18  Tex.  Civ.  App. 
439,  44  S.  W.  1002,  affirmed  in  93  Tex. 
693,  no  op.;  Eastland  v.  Lester,  15  Tex. 
98;  Todd  v.  Masterson,  61  Tex.  618; 
Fields  V.  Burnettt,  49  Tex.  Civ.  App. 
446,  108  S.  W.  1048,  1050,  affirmed,  no 
op.;  Fishback  v.  Young,  19  Tex.  515. 
See,  also,  Lyne  v.  Sanford,  82  Tex.  58, 
61,  19  S.  W.  847;  Marks  v.  Hill,  46 
Tex.  345,  349;  Hill  v,  Kerr,  78  Tex. 
213.  218,  14  S.  W.  566;  Rogers  v.  Ken- 
nard, 54  Tex.  30;  State  i\  Zanco,  18 
Tex.  Civ.  App.  127,  44  S.  W.  527,  af- 
firmed in  93  Tex.  720,  no  op.;  Hill  v, 
Moore,  85  Tex.  335,  19  S.  W.  162; 
Babb  V.  Carroll,  21  Tex.  765. 

Land  granted  by  the  state  to  a  per- 
son and  his  heirs  inures  to  the  grantee*s 
estate,  as  assets  subject  to  administra- 
tion. Pendleton  v.  Shaw,  44  S.  W.  lOl !}, 
18   Tex.   Civ.   App.   439. 

A  judgment  was  recovered  against 
an  administrator,  who  had  in  his  hands  a 
land  certificate.  Subsequently  a  patent 
was  issued  to  the  heirs  of  the  grantee 
under  the  certificate.  Held,  that  the 
heirs  held  the  legal  title  as  trustees  for 
the  judgment  creditor  until  the  debt 
was  paid.     Peevy  v.  Hurt,  32  Tex.  14G 

Where  No  Constituent  of  Family 
Survives. — Administration  was  had  upon 
exempt  property  upon  the  death 
of  the  widow  who  had  survived  her 
husband  about  six  months.  The  es- 
tate was  insolvent.  The  administrator 
allowed  claims  against  the  deceased 
husband.  These  were  approved. 
Claims  against  the  widow  were  also  al- 
lowed and  approved.  No  constituent 
of  the  family  survived  the  widow. 
Heirs  brought  suit  against  the  admin- 
istrator for  conversion  of  the  property, 
which  had  been  sold  under  orders  of 
the  probate  court.     Held,  the  property 
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was  liable  for  the  debts  of  the  widow 
after  the  husband's  death.     Cameron  v. 
Morris,  83  Tex.  14,  18  S.  W.  422. 
9.    Homestead  and  Exempt   Property. 

The  homestead,  which  is  exempt 
from  the  payment  of  d^bts,  if  a  con- 
stituent of  the  family  remains,  de- 
scends and  becomes  vested  absolutely 
in  the  heirs,  and  is  not  assets  in  the 
hands  of  the  administrator  subject  to 
the  payment  of  debts.  Aliter  where 
no  constituent  of  the  family  survives. 
Zwernemann  v.  Von  Rosenberg,  76 
Tex.  522,  13  S.  W.  485;  Stephenson  v. 
Marsallis,  11  Tex.  Civ.  App.  162,  168, 
33  S.  W.  383;  Cameron  v,  Morris,  83 
Tex.  14,  18  S.  W.  422;  Givens  v.  Hud- 
son, 64  Tex.  471;  Childers  v.  Hender- 
son &  Co.,  76  Tex.  664,  667,  13  S.  W. 
481;  Bell  v.  Read,  23  Tex.  Civ.  App. 
95,  97,  56  S.  W.  584;  Lacy  v.  Locett,  82 
Tex.  190,  17  S.  W.  916;  McAllister  v. 
Godbold  (Civ.  App.),  29  S.  W.  417; 
Telschow  V.  House,  10  Tex.  Civ.  App. 
671,  32  S.  W.  153,  affirmed  in  93  Tex. 
650,  no  op.;  Willard  v,  Cleveland,  14 
Tex.  Civ.  App.  557,  560,  38  S.  W.  222; 
Blair  &  Co.  v.  Thorp,  33  Tex.  38; 
Wood  V.  Wheeler,  7  Tex.  13;  In  re  Es- 
tate of  Horn,  2  Posey  297;  Hoffman 
V.  HoflFman,  79  Tex.  189,  14  S.  W.  915, 
15  S.  W.  471;  Scott  V.  Cunningham,  60 
Tex.  566,  567;  Mullins  v.  Yarborough, 
44  Tex.  14,  16;  O'Docherty  v,  McGloin, 
25  Tex.  67;  Duke  v.  Reed,  64  Tex.  705, 
714.  See  the  title  HOMESTEAD 
EXEMPTIONS. 

On  the  death  of  a  husband  the  legal 
title  to  the  homestead  vested  in  the 
wife  and  children  and  the  administra- 
tor had  no  right  or  control  over  it  as 
part  of  the  assets  held  by  him  for  the 
purpose  of  administration.  Hanks  v. 
Crosby,  .  64  Tex.  483.  Sossaman  v. 
Powell,  21  Tex.  664:  O'Docherty  v. 
McGloin,  25   Tex.   67,   72. 

Such  property  as  would  have  been 
set  aside  to  the  widow  and  child,  as 
exempt,  or  as  the  year's  allowance  by 
the  probate  court,  had  the  administra- 
tion been  under  some  other  provision 


of  the  statute  than  that  regulatinir  the 
administration  of  community  property 
by  a  survivor  should  not  be  considered 
assets  of  the  estate.  Nichols  v,  Oliver, 
64  Tex.  647. 

Though  a  homestead  may  be  subject 
to  final  partition  and  distribution,  it  is 
not  assets  in  the  hands  of  the  admin- 
istrator; but  the  use  of  it  as  a  home- 
stead is  reserved  to  the  family  during 
the  period  of  administration.  O'Doch- 
erty V.  McGloin,  25  Tex.  67. 

Under  act  of  August,  1S70,  deceased's 
exempted  property  is  withdrawn  from 
administration  when  any  family  con- 
stituent survives.  The  value  of  such 
exempt  property  may  be  withdrawn 
though  not  existing  in  kind.  Scott  v, 
Cunningham,  60  Tex.  566,  567;  Zwerne- 
mann V.  Von  Rosenberg,  76  Tex.  522, 
13  S.  W.  485;  Childers  v,  Henderson  & 
Co.,  76  Tex.  664.  13  S.  W.  481;  Bell 
V:  Read.  23  Tex.  Civ.  App.  95,  97,  56 
S.  W.  584. 

Prior  to  act  of  August,  1870,  ex- 
empted property  on  death  of  owner 
vested  absolutely  in  the  beneficiaries 
pointed  out  by  law.  iScott  v.  Cunning- 
ham, 60  Tex.  566,  567;  Green  v.  Crow, 
17    Tex.    180.  See,     also,    Wood   v, 

Wheeler,  7  Tex.  13;  Blair  &  Co.  v. 
Thorp,  33  Tex.  38;  Mullins  v.  Yar- 
borough, 44  Tex.  15;  In  re  Estate  of 
Horn,   2   Posey  2^7,   298. 

Paschal's  Digest,  art.  5487,  does  not 
prevent  exempt  property  from  being 
finally  distributed  or  taken  into  ac- 
count under  the  laws  of  descent  and 
distribution.  Akin  v.  JeflFerson,  65 
Tex.  137. 

Though  the  statute  in  force  in  1872 
(Pasch.  Dig.  5487)  provided  that  the 
property  reserved  from  forced  sale  by 
the  constitution  and  laws  of  the  state 
or  its  value  should  form  no  part  of 
the  estate  of  a  deceased  person  when  a 
constituent  of  the  family  survived,  yet 
this  was  so  only  in  the  sense  that  such 
property  constituted  no  part  of  the  es- 
tate subject  to  the  payment  of  debts; 
in  some  other  respects  it  stood  in  the 
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same  relation  to  the  estate  as  other 
property.  Helham  v,  Murray,  64  Tex. 
477. 

Pasch.  Dig.  art.  5487,  providing  that 
property  reserved  from  forced  sale,  or 
its  value  if  there  be  no  such  property, 
does  not  form  any  part  of  the  estate 
of  a  deceased  person,  if  a  constituent 
of  the  family  survives,  was  repealed  by 
act  August  9,  1876  (Laws  16th  Leg.  p. 
93).  McGowen  v.  Zimpelman,  53  Tex. 
479. 

The  books  of  a  professional  man, 
i.  e.,  a  law  library,  is  exempted  from 
assets  liable  for  payment  of  debts  of 
deceased.  Fowler  v.  Gilmore,  30  Tex. 
432,  434. 

Bat  the  exemption  from  execution, 
of  lands  granted  to  those  who  were 
in  the  "battle  of.  San  Jacinto,  and  other 
battles,"  under  the  act  of  the  21st  of 
December,  1837,  is  limited  to  the  life- 
time of  the  grantee,  and  upon  his 
death  it  ceases  and  the  property  be- 
comes assets  in  the  hands  of  his  ad- 
ministrator. Hubbard  v.  Home,  24 
Tex.  270. 

Where  homestead  loses  its  exemption 
on  death  of  husband,  it  becomes  an 
asset  in  the  hands  of  his  representa- 
tives. Duke  V.  Read,  64  Tex.  705,  714. 
10.  Crops  and  Products  of'Lrand. 

Where  a  vendee  had  established  his 
homestead  on  land,  on  which  he  had 
given  notes  for  .the  purchase  price, 
secured  by  a  vendor's  lien,  and  died 
without  having  paid  all  the  notes,  the 
vendee's  administrator  was  not  entitled 
to  treat  the  proceeds  of  crops  raised 
on  the  homestead  subsequent  to  the 
vendee's  death,  and  turned  over  to  him 
by  the  widow,  as  assets  of  the  estate, 
instead  of  applying  them  on  the  lien 
notes,  of  which  he  was  the  holder;  and, 
as  against  a  donee  of  the  notes  after 
maturity,  the  widow  was  entitled  to  a 
credit  on  the  notes  for  the  amount 
realized  by  the  administrator  from  the 
sale  of  crops  turned  over  to  him  by 
the  widow.  McCord  v.  Hames,  85  S. 
W.  504,  38  Tex.  Civ.  App.  239. 


11.  Rents  and  Revenues  Reserved  to 
Decedent  in  Fraudulent  Convey- 
ance. 

Where  a  widow  as  a  creditor  of  her 
husband's  estate  claimed  a  bank  de- 
posit standing  in  plaintifFs  name,  rep- 
resenting the  income  of  certain  land 
deeded  by  her  husband  to  his  children, 
with  a  reservation  of  the  rents  and 
revenues  for  life,  which  were  deposited 
in  plaintifFs  name  to  defraud  the  hus- 
band's creditors,  plaintifFs  right  to  such 
deposit  did  not  depend  on  whether  the 
conveyances  of  the  property  and  the 
surrender  of  possession  thereof  to 
plaintiff  were  or  were  not  made  to 
defraud  the  husband's  creditors,  but  on 
whether  the  husband  reserved  to  him- 
self, at  the  time  he  deeded  the  land  to 
his  children,  the  rents  and  revenues 
from  the  land  after  the  execution  of 
the  deeds.  McCormick  v.  National 
Bank  of  Commerce  (Civ.  App.),  106 
S.   W.  747. 

12.  Interest  of  Mortgagor. 

See  post,  "Equity  of  Redemption," 
VII,  C,  13. 

13.  Equity  of  Redemption. 

"The  equity  of  redemption,  is  a  sub- 
sisting estate  and  interest  in  the  land, 
in  the  hands  of  the  heirs,  devisees,  as- 
signees, and  representatives  (strictly 
so  called)  of  the  mortgagor.  2  Story, 
Eq.  Jur.,  §  1023.  It  is  liable  to  sale 
on  execution,  in  this  country,  as  the 
real  estate  of  the  mortgagor,  or  his 
alienee,  in  his  lifetime;  and  upon  his 
death  descends  to  his  heirs,  charged 
in  the  administration  of  his  estate,  with 
subsisting  liens,  and  his  debts  in  the 
same  manner  as  his  other  real  estate; 
whereas,  the  estate  of  the  mortgagee 
is  but  a  chattle  interest,  is  not  liable 
to  execution,  and  upon  his  death,  the 
mortgage  debt  is  part  of  the  personal 
estate  of  the  mortgagee."  Buchanan 
V.   Monroe,  22   Tex.   537,   541. 

Where  Sold  under  Execution. — An  in- 
terest in  land  in  the  nature  of  an  equity 
of  redemption,  sold  under  execution  in 
the  lifetime  of  the  decedent,  is  wholly 
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vested  in  the  purchaser  by  the  sheriffs 
sale  and  there  is  at  his  death  no  title  or 
estate  in  the  land  remaining  in  him 
which  can  descend  to  the  heir  or  vest 
in  the  estate  for  purpose  of  administra- 
tion.    Dibrell  v.  Smith,  49  Tex.  474,  480. 

14.  Interest  of  Vendee. 

See  ante,  "Contract  of  Purchase  of 
Land,"  V,  K,  1,  b,  (6),  (d),  bb. 

15.  Debts  P^jrable  to  Decedent. 
Where  an  owner  of  a  negotiable  note 

dies,  only  her  legal  representative  or  his 
assignee  has  a  right  of  action  thereon. 
Whithed  z\  McAdams,   18  Tex.  551. 

An  executor  may  recover  upon  a  note 
indorsed  to  his  testator,  by  virtue  of  the 
latter's  legal  title,  irrespective  of  the 
true  ownership.  Schauer  &  Co.  v. 
Beitel,  92  Tex.  601,  50  S.  W.  931,  affirm- 
ing 49  S.  W.  145. 

Notes  Secured  by  Deed  of  Trust — 
Upon  the  death  of  the  payee  of  notes, 
to  secure  which  a  deed  of  trust  is  given, 
the  legal  title  descends  to  his  executors, 
who,  upon  the  death  of  the  trustee,  may 
prosecute  an  action  for  the  appointment 
of  another  trustee,  notwithstanding  the 
testator  was  not  the  real  party  in  inter- 
est. Davis  V.  Converse  (Civ.  App.),  46 
S.  W.  910;  Jones  v.  Butler  (Civ.  App.), 
42  S.  W.  367. 

16.  Damages  *  Recovered  for  Injury  to 
Estate. 

So  long  as  there  are  unpaid  debts,  the 
recovery  for  an  injury  to  the  estate 
should  be  assets  in  the  hands  of  the  ad- 
ministrator and  recovery  should  be  in 
his  name.  Peveler  v.  Peveler,  54  Tex. 
53,  57. 

17.  Claims  for  Death  by  Wrongful  Act. 
Money    recovered    by    a    parent    for 

death  of  son  is  no  part  of  son's  estate 
to  be  disbursed  to  creditors  or  distrib- 
uted among  heirs  under  the  general 
statute  of  descent  and  distribution. 
H.  &  T.  C.  R.  Co.  V,  Hook,  60  Tex. 
403,  407;  Cooper  v.  Gulf,  etc.,  R.  Co.,  41 
Tex.  Civ.  App.  596,  93  S.  W.  201,  af- 
firmed in  101  Tex.  632,  no  op. 

18.  Insurance  Moneys. 

See  the  title  INSURANCE. 


19.  Legacies  and  Devises. 

If  in  the  settlement  of  an  estate 
there  is  a  deficiency  of  assets,  it  must 
be  supplied,  first,  from  the  general 
legacies,  and  the  special  legacies  will 
not  abate  in  favor  of  creditors  until  the 
general  legacies  are  exhausted.  But  if 
special  legacies  can  not  be  supplied 
from  the  particular  fund  designated, 
the  legatee  can  not  be  compensated 
out  of  other  effects  of  the  estate.  Moss 
V,   Helsley,  60  Tex.  426. 

The  fact  that  testator's  land  was  de- 
vised to  a  certain  person,  did  not  pre- 
vent it  from  being  administered  as 
part  of  the  estate,  unless  it  was  exempt 
from  distribution.  Hamm  v.  Hutchins, 
19  Tex.  Civ.  App.  209,  211,  46  S.  W. 
873. 

Testatrix  directed  hei*  executors  to 
procure  a  partition  of  her  property  into 
six  portions,  one  of  which  she  devised 
to  the  minor  children  of  a  son,  and 
authorized  the  executors,  after  par- 
tition, to  manage  the  share  so  devised 
till  the  devisees  attained  their  ma- 
jority. Held,  that  such  portion  was 
chargeable  with  the  payment  of  debts. 
Shiner  v.  Shiner,  15  Tex.  Civ.  App. 
666,  40  S.  \V.  439. 

Bequest  of  Insurance  Policy. — See 
the  title  INSURANCE. 

20.  Partnership  Assets. 

See  the  title  PARTNERSHIP. 

The  interest  of  a  deceased  partner  in 
the  firm  assets  is  not  a  part  of  the  es- 
tate to  be  inventoried  and  adminis- 
tered. Altgelt  V.  Alamo  Nat.  Bank,  98 
Tex.  252,  269,  83  S.  W.  6,  reversing  79 
S.  W.  582. 

If  one  partner  sells  out  to  his  co- 
partner, and  the  latter  dies,  property 
belongs  to  his  estate,  subject  to  admin- 
istration, and  administrator  of  his  es- 
tate is  entitled  to  its  possession.  Texas 
Produce  Co.  v.  Turner,  7  Tex.  Civ.  App. 
208,  213,  26  S.  W.  917,  afiirmed  in  93 
Tex.  741,  no  op. 

If  one  partner  sells  out  to  his  co- 
partner and  the  latter  dies,  a  resale  by 
the  living  partner  confers  no  title,  and 
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the  estate  of  the  deceased  partner  is 
not  estopped  to  assert  .title.  Texas 
Produce  Co.  if.  Turner,  7  Tex.  Civ. 
App.  208,  213,  26  S.  W.  917,  affirmed  in 
93  Tex.  741,  no  op. 

Where  a  surviving  partner  sells  the 
firm's  personal  property,  which  is  sit- 
uated in  a  foreign  state,  pays  the 
firm's  debts,  and  brings  the  balance  of 
the  proceeds  into  the  state  where  de- 
ceased resided,  and  where  he  died,  such 
proceeds  are  subject  to  administration 
in  the  latter  state,  and  to  be  applied 
to  payment  of  debts  as  if  the  firm's 
property  had  been  situated  therein. 
Minter  v.  Burnett,  38  S.  W.  350,  90 
Tex.  245. 

SI.  Slaves  and  Their  Hire. 

Proceeds  of  the  hire  of  negroes  sub- 
sequent to  the  death  of  the  testator, 
and  prior  to  their  establishing  their 
freedom,  are  assets  in  the  hands  of 
his  administrator.  Boulware  v.  Hend- 
ricks. 23   Tex.  667. 

tt.    Ownership  at  Time  of  Death, 
a.  Property  Disposed  of  by  Decedent. 
(1)  In  General. 

While  a  conveyance  by  a  husband  is 
inoperative  to  divest  the  wife  of  her 
homestead  right,  it  is  otherwise  with 
the  interest  of  the  husband,  or  those 
claiming  under  him;  and  his  convey- 
ance estopped  his  administrator  from 
a  recovery  of  the  wife's  interest  which 
had  vested  in  the  husband  after  his 
death.  Irion  v.  Mills,  41  Tex.  310,  318. 
See,  also,  Gould  r.  West,  32  Tex.  338, 
352. 

Where  mortgagor  before  his  death 
sold  land  mortgaged,  and  deed  was 
recorded,  the  same  constitutes  no  part 
of  his  estate,  and  the  court  can  not  or- 
der the  same  sold  as  property  of  the 
estate.  Bradford  v.  Knowles,  86  Tex. 
505,  508,  25    S.  W.   1117. 

Notes  Transferred  by  Decedent. — 
Administrator  can  not  bring  suit  to 
recover  notes  which  decedent  had  ab- 
solutely transferred.  Donley  v.  Cun- 
diff,  35  Tex.  741,  749. 
7  Tex— 36 


(2)  Gifts  by  Decedent  in  Lifetime. 

In  the  absence  of  allegations  or  proof 
of  the  insolvency  of  a  donor's  estate, 
his  administrator  was  not  entitled  to  a 
savings  bank  deposit  standing  in  the 
name  of  his  intestate,  which  had  been 
transferred  by  the  intestate  in  his  life- 
time by  a  valid  gift.  Hill  v.  Escort, 
86  S.  W.  367,  38  Tex.  Civ.  App.  487. 

Where  a  testator  had  boarded  a  per- 
son free  of  charge,  which  was  intended 
as  a  gratuity,  the  executors  can  not  re- 
voke the  gift,  and  recover  the  amount 
of  such  board  for  the  estate.  Stevens' 
Ex'rs  V,  Lee,  70  Tex.  279,  8  S.  W^  40. 

(3)  Property  Assigned  for  Benefit  of 
Creditors. 

Where  the  trustee  in  an  assignment 
for  the  benefit  of  creditors  was  sum- 
moned as  garnishee,  and.  the  defend- 
ant dying,  was  appointed  administra- 
tor, and  answered  in  both  capacities, 
but,  judgment  being  rendered  against 
him,  prayed  a  writ  of  error  in  his  ca- 
pacity of  administrator  only,  the  court 
said:  "And  if,  as  he  (the  plaintiff  in 
error)  now  insists,  the  assignment  was 
a  legal  and  valid  conveyance,  divesting 
the  title  of  his  intestate  and  vesting  it 
in  the  assignee  for  the  benefit  of  cred- 
itors, the  property  so  conveyed  can 
not  be  assets  in  his  hands,  and  he  had 
no  right  to  the  possession  of  it  as 
administrator."  Seawell  v.  Lowery,  16 
Tex.  47. 

(4)  Property  Fraudulently  or  Volun- 
tarily Conveyed  by  Decedent.  • 

A  personal  representative  can  not 
impeach  for  benefit  of  creditors  a 
transfer  or  conveyance  made  by  his 
decedent,  though  it  is  fraudulent  as  to 
creditors.  Cobb  z\  Norwood,  11  Tex. 
556,  561,  overruling  Danzey  v.  Smith, 
4  Tex.  411;  Wilson  r.  Trawick,  10  Tex. 
428,  435;  Avery  v.  Avery,  12  Tex.  54, 
57;  Connell  v.  Chandler,  13  Tex.  5; 
Hart  V.  Rust,  46  Tex.  556,  573;  Wilson 
V.  Demander,  71  Tex.  603,  605,  9  S.  W. 
678;  Burges  r.  New  York  Ins.  Co. 
(Civ.  App.),  53  S.  W.  602,  604;  Willis 
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&  Bro.  V,  Smith,  65  Tex.  656,  658; 
Blackman  v,  Schierman,  21  Tex.  Civ. 
App.  517,  520,  51  S.  W.  886;  Heard  v. 
McKinney,  1  Posey  83,  88;  Seawell  v. 
Lowery,  16  Tex.  47,  50;  Love  v,  Wyatt, 
19  Tex.  312.  But  see  obiter  in  Hunt  v, 
Butterworth,  21  Tex.  133,  140;  Lemp 
Brewing  Co.  v.  La  Rose,  20  Tex.  Civ. 
App.  575,  50  S.  W.  460. 

Property  conveyed  by  a  decedent,  in 
fraud  of  his  creditors,  constitutes  no 
part  of  his  estate;  it  passes  to  his 
grantee,  subject  only  to  the  right  of 
his  prior  creditors,  and  no  title  de- 
scends to  his  heirs  or  vest  in  his  exec- 
ittor  or  administrator.  Willis  &  Bro. 
V,  Smith,  65  Tex.  656,  658.  See  the 
title  FRAUDULENT  AND  VOLUN- 
TARY  CONVEYANCES. 
,  An  administrator  with  the  will  an- 
nexed can  not  impeach  a  deed  of 
manumission  made  by  his  testator,  on 
the  ground  that  it  was  executed  to  de- 
fraud his  creditors.  Moore's  Adm'r  v. 
Minerva,  17  Tex.  20. 

An  administrator  can  not  sue  to  set 
aside  a  conveyance  made  by  his  intes- 
tate with  intent  to  defraud  creditors, 
though  the  estate  is  involved,  as  the 
fraudulent  grantor  could  not  have  done 
so,  and  under  Rev.  St.  art.  1201,  the 
administrator  can  sue  only  in  those 
cases  in  which  his  intestate  could  have 
so  done.  Wilson  v.  Demander,  71  Tex. 
603,  9  S.  W.  678. 

Where  land  was  conveyed  in  fraud 
of  creditors,  the  administrator  of  the 
grafttor  would  not  be  a  proper  plaintiff 
in  an  action  to  set  the  conveyance 
aside,  since  only  those  creditors  who 
were  such  at  the  time  of  the  convey- 
ance had  a  right  to  subject  the  land  to 
their  claims,  and  no  'title  remained  in 
the  estate  to  support  such  an  action. 
Willis  V.  Smith,  65  Tex.  656. 

Exception  to  Rule. — Where  a  fraud- 
ulent deed  has  not  been  delivered,  and 
the  grantor  dies  in  possession,  and 
there  is  probate  before  the  grantee 
takes  possession,  such  property  is  as- 
sets in  the  hands  of  an  administrator. 


Hunt  V.  Butterworth,  21  Tex.  133.  See 
to  the  same  «ffect  Blackman  v.  Schier- 
man, 21  Tex.  Civ.  App.  517,  51  S.  W. 
886;  Burges  v.  New  York  Life  Ins. 
Co.  (Civ.  App.),  53  S.  W.  602,  604.  But 
see  Lemp  Brewing  Co.  v.  La  Rose,  20 
Tex.  Civ.  App.  575,  579,  50  S.  W.  460. 
It  is  said:  "It  was  indeed  held  in  Hunt 
V.  Butterworth,  21  Tex.  133,  that  if  the 
fraudulent  grantor  remains  in  posses- 
sion of  the  property  at  his  death,  the 
legal  representative  may  assert  title  to 
it,  as  assets,  as  against  the  grantee. 
But  if  the  conveyance  executed  were 
sufficient  to  pass  legal  title,  later  de- 
cisions necessitate  the  conclusion  that 
the  fact  that  the  grantor  has  remained 
in  possession  will  not  enable  him  to 
defeat  a  recovery  by  the  grantee;  and 
if  the  grantor  can  not  do  so,  it  logic- 
ally follows  under  the  decisions  that 
his  legal  representative  can  not.  Hoe- 
ser  V.  Kraeka,  29  Tex.  450;  Miller  v. 
Koertge,  70  Tex.  162,  7  S.  W.  691;  Kerr 
V,  Hutchins,  46  Tex.  384,  389;  Wilson 
V.  Demander,  71  Tex.  603,  606,  9  S.  W. 
678." 

An  executor  may  maintain  an  action 
to  cancel  his  testator's  deed  as  a  cloud 
upon  title  on  the  ground  that  the  con- 
veyance of  the  land  was  never  con- 
summated because  there  was  no  deliv- 
ery of  the  deed,  and  the  pretended 
grantee  never  accepted  the  convey- 
ance or  acquired  possession  of  the 
land,  although  the  deed  was  intended 
for  the  purpose  of  defrauding  the 
grantor's  creditors.  Blackman  v. 
Schierman,  21  Tex.  Civ.  App.  517,  51 
S.  W.  886. 

Judgment  creditors  ot  insolvent  es- 
tate are  entitled  to  subject  property 
conveyed  by  decedent  in  fraud  of  their 
debt,  to  payment  of  their  judgment. 
Willis  &  Bro.  v.  Smith,  65  Tex.  656, 
659. 

Property  fraudulently  conveyed  by 
decedent  formed  no  part  of  his  estate 
and  the  county  court  had  no  control 
over  it  but  creditors  could  maintain 
their  suit  in  the  district  court  except 
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so  far  as  they  claimed  to  have  prop- 
erty descended  to  the  heirs  subjected 
to  their  demand.  P.  J.  Willis  &  Bro. 
V.  Smith,  65  Tex.  656. 

b.  Evidence  of  Ownership. 

While  ^plaintiff's  intestate  was  un- 
conscious from  the  effects  of  poison, 
defendants  went  to  his  store,  which 
was  run  under  the  name  of  the  L.  Co., 
which  was  not  the  intestate's  name, 
and  persuaded  a  clerk  who  worked  in 
the  store,  but  who  had  no  authority  to 
sell  at  wholesale,  to  deliver  to  them 
certain  goods  in  settlement  of  a  debt 
due  them  from  the  L.  Co.  The  evi- 
dence showed  that  the  intestate  had 
run  the  business  as  the  L.  Co.  for  sev- 
eral years,  and  had  always  had  com- 
plete possession  and  control  thereof 
as  if  it  were  his  own.  The  only  evi- 
dence tending  to  show  that  the  busi- 
ness was  not  his  own  were  two  letters 
introduced  by  defendants,  found  on  his 
desk,  one  of  which  stated  that  the  busi- 
ness did  not  belong  to  intestate,  and 
the  other  that  his  total  resources  con- 
sisted of  a  small  sum  of  money  in 
the  safe.  Plaintiffs  intestate  never  re- 
covered consciousness,  and  never  rati- 
fied the  sale  made  by  his  clerk.  Held, 
that  the  evidence  was  sufficient  to 
show  the  property  to  have  been  assets 
of,  the  estate,  so  as  to  support  a  ver- 
dict for  plaintiff  for  possession  or 
value  of  the  goods.  Bridges  v.  Wil- 
liams, 66  S.  W.  120,  28  Tex.  Civ.  App. 
38,  rehearing  denied,  66  S.  W.  484,  28 
Tex.  Civ.  App.  38. 
S8.   Foreign  Assets. 

See  post,  "Foreign  Executors  and 
Administrators,"  XVII. 

D.  PERSONS  LIABLE  FOR  DEBTS 
OF  INTESTATE  AND  INCUM- 
BRANCES ON  PROPERTY. 
1.  Nature  and  Grounds  of  Liability  of 

Heirs  and  Distributees, 
a.  In  GeneraL 

An  heir  who  does  not  inherit  assets 
is  not  liable  for  the  debts  of  the  ances- 
tor.   Schmidtke  v.  Miller,  71  Tex.  103, 


107,  8  S.  W.  638;  Mayes  v.  Jones,  62 
Tex.  365;  Webster,  z/.  Willis,  56  Tex. 
468;  Pierce  v,  Logan,  2  Posey  354; 
Roots  V,  Robertson,  93  Tex.  365,  65  S. 
W.  308.  See  ante,  "General  Rule," 
III,  C,  1. 

Possession  of  estate  before  admin* 
istration  does  not  subject  heir  to  lia- 
bility for  its  debts,  though  he  holds  it 
subject  to  them.  Ansley  v.  Baker,  14 
Tex.  607,  613.  See  Wyatt  v.  McLane. 
37  Tex.  311;  Blinn  v.  McDonald  (Civ. 
App.),  38  S.  W.  384. 

b.    By    Accepting    Succession    under 
Civil  Law. 

Under  the  laws  in  force  in  1837  the 
heirs  had  a  right  to  accept  the  estate 
of  a  person  deceased,  becoming  re- 
sponsible for  his  debts,  without  the  ne- 
cessity of  having  an  administrator  ap- 
pointed.    Francis  v.  Hall,  13  Tex.  189. 

Under  the  civil  law  the  acceptance 
of  the  succession  by  the  heirs  rendered 
them  liable  for  the  ancestor's  debts, 
and  in  Louisiana  the  heir  has  the  right 
to  so  qualify  his  acceptance  that  he 
may  avoid  personal  liability  by  aban- 
doning the  eflFects  so  received  to  the 
ancestor's  creditors.  Blinn  v:  McDon- 
ald, 92  Tex.  604,  606,  46  S.  W.  787,  48 
S.  W.  571,  50  S.  W.  931,  reversing  38 
S.  W.  384;  Montgomery  v.  Culton,  18 
Tex.  736,  749. 

It  is  doubtful  whether,  within  the 
scope  and  meaning  of  the  terms  in 
Spanish  law,  there  was  any  such  thing 
as  the  vacant  estate  of  the  civil  law 
known  to  our  jurisprudence  after  De- 
cember, 1836.  Duncan  v.  Rawls,  16 
Tex.  478.     . 

But  whatever  may  have  been  the  law 
in  relation  to  \acant  estates,  and  the 
prescription  for  and  against  them,  this 
has  been  abrogated  on  the  introduc- 
tion of  the  common  law,  in  1840,  and 
other  laws  passed  during  that  session. 
Dunvan  v.  Rawls,  16  Tex.  478. 

"A  succession  is  called  vacant  when 
no  one  claims  it,  or  when  all  the  heirs 
are  unknown,  or  when  all  the  heirs  to 
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it     have     renounced     it."      Duncan     v. 
Rawls,  16  Tex.  478,  502. 

c.   Where   No   Administration    Neces- 
sary. 

When  four  years  had  not  elapsed 
and  there  was  but  one  debt  against 
estate,  and  no  necessity  for  adminis- 
tration, and  heirs  had  divided  property 
among  themselves,  creditor  could  sue 
heirs  directly,  and  each  heir  was  lia- 
ble for  amount  of  estate  he  received. 
Buchanan  v.  Thompson,  4  Tex.  Civ. 
App.  236,  238,  23  S.  W.  328;  Patterson 
V.  Allen,  50  Tex.  23,  26;  Low  v.  Felton, 
84  Tex.  378,  19  S.  W.  693;  Webster  v. 
Willis,  56  Tex.  468;  Schmidtke  v.  Mil- 
ler, 71  Tex.  103,  8  S.  W.  638;  Mc- 
Campbell  v.  Henderson,  50  Tex.  601; 
Mayes  v,  Jones,  62  Tex.  365;  Heard  v. 
McKinney,  1  Posey  83,  88;  Turman  v, 
Robertson,  i  App.  Civ.  Cases,  §§  215, 
216;  Blinn  v,  McDonald  (Civ.  App.), 
38  S.  W.  384,  386,  reversed  on  another 
point  in  92  Tex.  604;  Floyd  v.  Wat- 
kins,  34  Tex.  Civ.  App.  3,  6,  79  S.  W. 
612,  affirmed  in  98  Tex.  616,  no  op.; 
Byrd  v.  Ellis  (Civ.  App.),  35  S.  W. 
1070.  See  post,  "In  Absence  of  Ad- 
ministration," Vn,  D,  3,  b. 

Where  there  is  no  administration  on 
the  estate  of  a  deceased  person,  and  but 
one  debt  against  the  estate,  and  the 
heirs  of  such  deceased  person,  by  an 
agreement  among  themselves,  distrib- 
ute the  estate  without  satisfying  the 
debt,  the  creditor  may  sue  for  the  debt, 
making  the  heirs  defendants,  without 
administration  on  the  estate.  Peters 
V.  Hood,  2  Willson,  Civ.  Cas.  Ct.  App. 
§  376. 

Where  Debt  a  Lien. — Where  an  es- 
tate is  partitioned,  and  distributed  by 
agreement  among  the  heirs,  without 
administration,  one  who  is  the  sole 
creditor  of  the  estate,  and  whose  debt 
it  a  lien  thereon,  may  enforce  the 
lien  against  the  heirs,  yv^ithout  procur- 
ing administration.  Patterson  v.  Allen, 
50  Tex.  23. 

Presumption  That  Administration 
Necessary. — General  rule  is  that  there 


must  be  executor  or  administrator  rep- 
resenting estate  to  enable  creditor  to 
bring  suit  to  subject  property  of  de- 
ceased debtor  to  payment  of  his  debt 
and  necessity  for  administration  will 
be  presumed  in  absence  of  showing 
that  it  is  necessary.  Turman  z\  Robert- 
son, 3  App.  Civ.  Cases,  §  216;  Green  v. 
Rugely,  23  Tex.  539;  Ansley  v.  Baker, 
14  Tex.  607;  Webster  v.  Willis,  56  Tex. 
468. 

d.   Estate   Withdrawn   from   Adminis- 
tration. 

It  is  only  where  administration  has 
been  taken,  and  the  estate  is  afterwards 
withdrawn  from  administration  by  the 
heirs  or  distributees,  that  the  present 
statute  provides  that  "any  creditor  may 
sue  distributee,  or  he  may  sue  all  the 
distributees  together,  who  have  re- 
ceived any  of  the  estate,  but  no  one  of 
such  distributees  shall  be  liable  be- 
yond his  just  proportion  according  to 
the  estate  he  may  have  received  in  the 
distribution."  Green  v.  Rugely,  23 
Tex.  539;  Webster  v.  Willis,  56  Tex. 
468;  Peters  v.  Hood,  2  App.  Civ.  Cases, 
§  376;  Turman  v,  Robertson,  3  App. 
Civ.  Cases,  §§  215,  216;  Blinn  v.  Mc- 
Donald (Civ.  App.),  38  S.  W.  384.  386, 
reversed  in  92  Tex.  604;  Montgomery 
V,  Culton,  18  Tex.  736,  748. 

Where  the  heir  takes  the  estate, 
after  partial  administration  by  order  of 
court,  under  Hart.  Dig.  art.  1197,  he  as- 
sumes all  liabilities  of  the  estate  not 
presented  to  the  administrator,  and 
those  only,  and  the  administrator 
should  retain  in  his  hands  sufficient  to 
pay  those  debts  previously  presented; 
but  when  the  heir  takes  the  whole  es- 
tate, he  assumes  all  debts,  as  well  those 
which  have  been  already  allowed  and 
approved  as  others.  Montgomery  v. 
Culton,  18  Tex.  736;  Same  v.  Jones,  18 
Tex.  751. 

Where,  after  an  estate  is  partially  ad- 
ministered, it  is  delivered  to  the  heirs 
under  Hart's  Dig.  §§  1196,  1197,  the  ad- 
ministrator should  retain  in  his  hands 
a    sufficient   amount    to   pay   the  debts 


Digitized  by 


Google 


Executors  and  Administrators 


565 


which  have  been  established  or  may  be 
established  by  suit,  the  heir  being  lia- 
ble only  under  article  1197  for  de- 
mands not  presented  to  the  administra- 
tor, but,  where  the  heir  takes  posses- 
sion of  the  whole  estate  by  consent  of 
the  administrator  without  any  order  of 
court  except  to  discharge  the  admin- 
istrator, the  obligation  of  the  heir  is 
commensurate  with  the  amount  re- 
ceived, and  extends  to  all  debts.  Mont- 
gomery V.  Culton,  18  Tex.  736. 

Agreement  to  Hold  Administrator 
Harmless. — The  obligation  on  the  part 
of  the  heirs,  who  have  taken  the  prop- 
erty out  of  the  hands  of  the  executor, 
who  have  elected  to  consider  the  ad- 
ministration as  closed,  would  in  itself 
be  sufficient  to  authorize  creditors  of 
the  estate  to  enforce  their  claims  by 
suit;  but  when  to  this  is  added  their 
voluntary  obligation  to  pay  these  de- 
mands, or  in  other  words,  to  save  the 
executor  harmless,  a  case  is  presented 
of  obligation  on  the  part  of  the  heirs, 
as  strong  as  could  be  raised  against 
the  holder  of  property  charged  with  a 
trust  in  favor  of  third  persons.  Mont- 
gomery V.  Culton,  18  Tex.  736,  748; 
McMahan  &  Co.  v.  Harbert,  35  Tex. 
451,  459. 

e.  Where  There  Can  Be  No  Adminis- 

tration. 
See  post,  "In  Absence  of  Administra- 
tion," VII,  D,  3,  b. 

f.  Where  Will  Provides  for  Administra- 

tion Out  of  Court 

Where  a  testator  provided  by  his  will 
that  his  estate  should  be  administered 
outside  of  the  probate  court,  and  the 
executor  had  turned  over  the  estate  to 
the  devisee,  it  was  competent  for  a 
creditor  of  the  estate  to  bring  suit  on 
his  claim  in  the  district  court,  directly 
against  the  devisee  of  the  estate.  Rey- 
nolds V.  McFadden,  36  Tex.  129;  Car- 
roll V.  Carroll,  20  Te:^.  731,  746;  Green 
V.  Rugely,  23  Tex.  539,  543. 
S.  What  Law  Governs. 

The  liability  of  heirs  and  devisees  for 
the  debts   of  decedent  should  be  gov- 


erned by  the  law  in  force  at  the  time 
they  actually  receive  the  property. 
Judgment  (Civ.  App.),  38  S.  W.  384,  re- 
versed. Blinn  v,  McDonald,  46  S.  W. 
787,  48  S.  W.  571,  92  Tex.  604,  rehear- 
ing denied  50  S.  W.  931,  92  Tex.  604. 

3.    Liabilities   on   Distribution   or   De- 
scent of  Property, 
a.   In  General. 

Property  Received  under  Order  of 
Distribution. — The  right  of  a  creditor 
to  sue  a  decedent's  heirs  who  have  re- 
ceived portions  of  the  estate  under  an 
order  of  distribution,  is  fully  conferred 
by  Act  1876,  Sayles'  Civ.  St.  art.  2035. 
Buchanan  v.  Thompson's  Heirs,  4  Tex. 
Civ.  App.  236,  23  S.  W.  328;  Mayes  v. 
Jones,  62  Tex.  365;  Blinn  v.  McDonald 
(Civ.  App.),  38  S.  W.  387,  reversed  in 
92  Tex.  604;  Low  v.  Felton,  84  Tex. 
378,  19  S.  W.  693;  Webster  v.  Willis, 
56  Tex.  468;  Schmidtke  v.  Miller,  71 
Tex.  103,  8  S.  W.  638;  McCampbell 
V.  Henderson,  50  Tex.  601;  Moore  z/. 
Moore,  89  Tex.  29,  33,  33  S.  W.  217, 
affirming  31  S.  W.  532. 

Upon  the  death  of  a  person,  his 
debts  are  charged  upon  his  estate 
and  a  creditor  of  a  decedent  may  as- 
sert a  lien  on  his  land  after  it  has 
passed  into  the  hands  of  distributees. 
Devine  v.  United  States  Mtg.  Co. 
(Civ.  App.),  48  S.  W.  585;  Blinn  v. 
McDonald,  92  Tex.  604,  46  S.  W.  787, 
48    S.    W.    571,    50    S.   W.   931. 

After  Administration  and  Partition. 
— After  administration  and  partition, 
heir,  who  takes  estate  into  possession, 
is  liable  for  its  debts,  not  barred  by 
statute.  Ansley  v.  Baker,  14  Tex.  607, 
610. 

Property  passing  from  the  hands  of 
administrator  to  guardian  may  still  be 
subjected  to  payment  of  an  approved 
debt  against  the  estate.  Debrell  r. 
Ponton,  22  Tex.   686,  688. 

Receipt  of  Property  Subsequent  to 
Incurring  of  Indebtedness. — In  order 
to  recover  from  the  heirs,  who  took 
an  estate  for  a  debt  of  the  estate,  it 
must  be  shown  that  they  received  the 
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estate  subsequent  to  the  execution  of 
the  instruments  of  indebtedness. 
Gresham  z/.  Steel,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  555. 

b.  In  Absence  of  Administration. 

See  ante,  "Where  No  Administra- 
tion  Necessary,"  VII,  D,  1,  c. 

Where  an  heir  takes  possession  of 
his  ancestor's  estate  without  adminis- 
tration, he  is  liable  to  the  extent  of  the 
property  thus  received  for  the  debts 
of  the  decedent.  Wyatt  v.  McLane,  37 
Tex,  311;  Pierce  v.  Logan,  2  Posey 
354,  356. 

Heirs  may  take  the  property 'of  their 
deceased  ancestors  and  pay  his  debts 
without  bringing  the  estate  within  the 
jurisdiction  of  the  probate  court;  and 
if,  in  pursuing  this  course,  they  sell 
portions  of  the  property  and  make 
proper  application  of  the  proceeds  to 
the  payment  of  the  debts,  their  acts 
arc  entitled  to  full  faith  and  credit,  as 
though  they  acted  in  the  capacity  of 
administrators  or  executors.  Morris 
V.  Halbert,  36  Tex.  19. 

Where  there  has  been  and  can  be  no 
administration,  e.  g.,  because  of  run- 
ning of  statute,  and  heirs  are  in  pos- 
session, they  may  be  sued  as  ancestor's 
personal  representatives.  McCamp- 
bell  V.  Henderson,  50  Tex.  601,  612; 
Peters  v.  Hood,  2  App.  Civ.  Cases,  § 
376;  Turman  v.  Robertson,  3  App.  Civ. 
Cases,  §§  215,  216;  Low  v.  Felton,  84 
Tex.  378,  385,  19  S.  W.  693. 

c.  On  Descent  at  Common  Law. 
Under    the     common     law    the    heir 

took  the  lands  discharged  of  all  debts 
of  the  ancestor  except  specialties  in 
which  he  had  been  specially  bound,  his 
liability  in  such  case  being  on  the  con- 
tract, by  which  the  ancestor  was  au- 
thorized to  bind  him  personally  to  the 
extent  of  the  value  of  the  lands  de- 
scended, so  long  as  they  remained  in 
his  possession,  but  there  was  no  lien 
on  the  lands,  nor  personal  liability  on 
his  part  after  he  had  conveyed  them, 
and  the  devisee  took  the  lands  free 
from   all   debts  of   the   ancestor,   while 


the  executor  or  administrator  took  the 
property  to  which  he  was  entitled  under 
the  law  subject  to  the  payment  of  the 
decedent's  debts.  Blinn  v.  McDonald, 
92  Tex.  604,  606,  46  S.  \\\  787,  48  S. 
W.  571,  50  S.  W.  931,  reversing  38  S. 
W.  384;  Montgomery  v.  Culton,  18 
Tex.   736. 

Where  Alienated. — "At  common 
law,  even  though  estate  had  descended 
to  the  heir,  if  the  heir  had  alienated 
it  before  suit  against  him,  he  was  not 
liable  for  the  ancestor's  debt.  This 
was  changed  by  the  statute  of  3d  and 
4th  William  and  Mary,  and  the  heir 
was  made  liable  for  such  estate  as  had 
descended,  though  the  same  had  been 
alienated  before  suit  brought."  State 
V.  Lewellyn,  25  Tex.  797,  799. 

d.    Debts  Enforcible. 

Debts  of  deceased  and  expenses  of 
administration  are  charges  against  es- 
tate in  hands  of  heir.  Walker  v,  Law- 
ler,  45  Tex.  532,  537;  Ansley  v.  Baker. 
14   Tex.   607. 

Debt  Incurred  by  Administrator. 
— Heirs  are  equally  liable  for  a  debt 
properly  incurred  by  administrator,  as 
for  a  debt  due  by  decedent  at  his  death. 
Blinn  v.  McDonald  (Civ.  App.),  38  S. 
W.  381,  reversed  on  another  point  in 
92  Tex.  604. 

Heirs  can  be  bound  if  they  accept 
the  benefits  of  a  debt  created  by  an 
administrator.  McMahan  &  Co.  v. 
Harbert,  35  Tex.  451,  460. 

Claim  Allowed  before  Distribution. 
— After  an  administration  is  formally 
closed,  the  heirs  and  legatees,  to  whom 
the  property  is  delivered  without  any 
order  of  the  probate  court,  are  liable 
to  the  extent  of  the  property  so  re- 
ceived to  the  estate's  sole  creditor, 
whose  claim  was  duly  allowed,  but  not 
paid.  (Civ.  App.),  Blinn  v.  McDonald, 
38  S.  W.  384,  reversed,  46  S.  W.  787, 
48  S.  W.  571,  92  Tex.  604,  on  rehearing 
denied  50  S.   W.  931,  92  Tex.  604. 

Breach  of  Warranty. — Where  a  war- 
rantor of  the  title  to  land  died  intes- 
tate,    and     his     estate     worth      over 
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$100,000  unincumbered  by  debts  passed 
into  the  possession  of  *  certain  dis- 
tributees, they  were  liable  for  the  pay- 
ment of  a  judgment  for  breach  of  his 
warranty  less  than  the  amount  so  dis- 
tributed. Young  V.  Moore  (Civ.  App.), 
110  S.  W.  548;  Mayes  v.  Jones,  62  Tex. 
365;  Byrd  v.  Ellis  (Civ.  App.),  35  S.  W. 
1070. 

Incumbrance  on  Land. — An  incum- 
brance descending  with  land  to  the 
heir  may  be  made  available  as  a  de- 
fense against  his  right  to  partition,  and 
to  participation  as  joint  owner,  until 
it  is  removjed,  or  the  interest  may  be 
sold  to  adjust  the  rights  of  the  parties 
in  an  equitable  partition.  Kerr  v. 
Paschal,  1  Posey  Unrep.  Cas.  692. 

e.   Elxtent  of  Liability. 

Heirs  are  not  bound  for  the  debts 
of  the  ancestor  beyond  the  amount  of 
assets,  descended  to  them.  Green  v. 
Rugely,  23  Tex.  539;  Mayes  v.  Jones, 
62  Tex.  365,  366;  Webster  v.  Willis,  56 
Tex.  468,  475;  Low  v,  Felton,  84  Tex. 
378,  19  S.  W.  693;  Frost  v.  Smith  (Civ. 
App.),  24  S.  W.  40,  41;  McCampbell  v. 
Henderson,  50  Tex.  601;  Blinn  v.  Mc- 
Donald (Civ.  App.),  38  S.  W.  386. 

The  distributees  can  only  be  liable 
for  their  just  proportion  of  the  debt, 
according  to  the  estate  received  by 
them  in  the  distribution.  Headley  v. 
Good,  24  Tex.  232. 

Heir  receiving  estate  and  releasing 
administrator  is  liable  for  debts  of 
estate  only  in  proportion  to  the  amount 
he  received.  Montgomery  v.  Culton, 
18  Tex.   736,   749. 

Measured  by  Amount  Actually  Re- 
ceived.— The  responsibility  of  an  heir 
for  the  debt  or  covenant  of  his  an- 
cestor is  to  be  measured,  not  by  the 
amount  of  the  ancestor's  estate  which 
vested  in  him,  but  by  the  amount  re- 
ceived.    Yancey  v.   Batte,  48   Tex.   46. 

At  Common  Law. — At  common  law 
the  liability  of  the  heir  did  not  exceed 
the  lands  inherited.  Yancey  v,  Batte, 
48  Tex.  46;  State  v.  Lewellyn,  25  Tex. 
797,  799. 


Value  of  Property  Received  by  Heir 
Subject  of  Inquiry. — Where  the  maker 
of  a  note  which  by  the  acknowledg- 
ment of  the  administrator  and  the  ap- 
proval of  the  chief  justice  became  a 
recognized  claim  against  the  estate 
of  the  deceased  maker,  which  was 
closed  without  payment  thereof,  and 
her  children  were  the  distributees  of 
the  estate  of  her  deceased  husband, 
and  one  of  the  children  died  without 
issue,  before  the  final  settlement  of  his 
father's  estate,  and  the  portion  of  such 
child  had  not  been  set  apart  and  sepa- 
rated from  the  balance  of  the  estate, 
either  before  or  at  the  time  of  its  final 
settlement,  the  creditor  seeking  to 
subject  the  interest  of  the  wife  in  the 
estate  of  her  deceased  child,  and  as 
one  of  the  distributees  of  her  deceased 
husband,  alleging  that  it  had  passed 
into  the  hands  of  the  guardian  of  the 
other  children,  may,  for  this  purpose, 
prove  the  value  of  the  property  in  the 
h  nds  of  the  guardian,  which  is  the 
same  mentioned  in  the  final  settlement 
of  the  estate  of  their  deceased  father, 
but  has  not  been  partitioned.  Debrell 
V.  Ponton,  22  Tex.  686. 

f.    Right  to  Assume  Debts  upon  De- 
scent of  Homestead. 

Heirs  to  whom  a  homestead  de- 
scends on  the  death  of  their  ancestor 
may  undertake  to  pay  the  debts  of  the 
ancestor  and  give  a  lien  on  the  prop- 
erty to  secure  them.  Adams  v.  Bartell, 
46  Tex.  Civ.  App.  349,  102  S.  W.  779, 
affirmed  in  101  Tex.  577,  no  op. 
4.    Liability  on  Ancestor's  .Warranty. 

A  husband  and  wife  owned  com- 
munity property  which  after  the  death 
of  the  wife  was  sold  by  the  husband 
by  warranty  deed.  In  a  suit  against 
the  vendee  brought  by  the  heirs  of  the 
wife  to  establish  title  and  for  parti- 
tion, defendants  pleaded  that  the 
vendee  was  a  purchaser  in  good  faith 
and  that  plaintiffs  had  inherited  from 
their  father,  after  the  sale  of  the  prop- 
erty by  him  assets  in  excess  of  their 
interest     in     the  land.   ,  Held,    it    was 
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proper  on  submission  of  the  special 
issues  to  the  jury  to  instruct  them  to 
find  not  only  what  estate  of  their 
father  the  plaintiflFs  had  inherited,  but 
what  portion  of  it  had  been  received 
by  them.     Yancy  v,  Batte,  48  Tex.  46. 

5.  Allowance  for  Debts  Paid  by  Heirs 

before  Administration. 
Debts  fairly  paid  by  heir  before  ad- 
ministration should  be  allowed  to  him. 
Ansley  v.  Baker,  14  Tex.  607,  613. 

6.  Contribution  from  Coheirs. 
Where  one  of  the  heirs  in  posses- 
sion of  lands  of  the  estate  paid  off  a 
just  and  legal  claim  which  was  a 
charge  thereon,  the  other  heirs  could 
not  recover  their  portion  of  the  lands 
until  they  paid  their  portion  of  the 
debt,  with  interest  thereon.  Duke  v. 
Re6d,  64  Tex.  705.  See,  generally,  the 
title  CONTRIBUTION  AND  EX- 
ONERATION, vol.  4,  p.  662. 

E.      PRESENTATION     AND     AU- 
THENTICATION  OF   CLAIMS. 
1.    Presentation. 

a.  Object 

The  object  of  the  presentation  of 
the  claim  to  the  administrator  is  to 
afford  him  an  opportunity  to  admit  it, 
if  he  conceives  it  just,  and  to  settle  it 
in  the  due  course  of  administration. 
Trigg  V.  Moore,  10  Tex.  197,  199. 

The  object  of  the  statute  requiring 
presentation  manifestly  was  to  prevent 
litigation  and  unnecessary  expense  to 
estates,  and  promote  their  settlement 
with  as  little  delay  as  practicable. 
Coles  V.  Portis,  18  Tex.  155,  157;  Gar- 
rett V.  Gaines,  6  Tex.  435,  443;  Graham 
V.  Vining,  1  Tex.  639,  644;  Boone  v, 
Roberts,   1  Tex.  147,  160. 

Its  object  was,  however,  to  prevent 
suits  from  being  capriciously  com- 
menced against  an  administrator,  not 
to  suspend  those  already  in  progress 
against  the  decedent.  Boone  v,  Rob- 
erts, 1  Tex.  147,  160. 

b.  Necessity. 

(1)    General  Rule. 

Presentation  ,  of    demand    is    condi- 


tion precedent  to  an  action  against  a 
personal  representative.  Darly  v. 
Chevallier,  Dall.  Dig.  555;  Thompson 
V,  Branch,  35  Tex.  21;  Graham  v, 
Vining,  1  Tex.  639;  Danzey  v.  Swinney, 
7  Tex.  617,  627;  Wiley  v.  Pinson,  23 
Tex.  486;  Schmitt  v.  Jacques,  26  Tex. 
Civ.  App.  125,  128,  62  S.  W.  956,  af- 
firmed in  94  Tex.  707,  no  op.;  Red 
River  County  Bank  v.  Higgins,  72  Tex. 
66,  9  S.  W.  745;  Hall  v,  McCormick, 
7  Tex.  269,  278;  Millican  v.  Millican,  15 
Tex.  460,  462;  Ballard  v.  Murphy,  4 
App.  Civ.  Cases,  §  171,  15  S.  W.  42; 
Hollingsworth  v.  Davis,  62  Tex.  438; 
Green  v.  Raymond,  58  Tex.  80;  Neill  v, 
Hodge,  5  Tex.  487,  490;  Boone  v.  Rob- 
erts, 1  Tex.  147,  158. 

Not  Necessary  When  Other  Grounds 
for  Suit. — A  moneyed  demand  can  be 
sued  for  with  other  demands  for  going 
into .  a  district  court,  without  having 
first  presented  the  moneyed  demand 
to  the  administrator;  upon  the  princi- 
ples of  equity  jurisprudence,  as  the  pe- 
titioner had  other  grounds  upon  which 
he  had  a  right  to  seek  equitable  relief, 
he  might  well  connect  therewith  the 
moneyed  demand.  Smith  v.  Smith,  11 
Tex.  102,  105.  See,  also,  Newsoh  v. 
Chrisman,  9  Tex.  113,  116;  Merle  v. 
Andrews,  4  Tex.  200.  And  see  Na- 
tional, etc..  Trust  Co.  v.  Fly,  29  Tex. 
Civ.  App.  533,  535,  69  S.  W.  231. 

Statute  Imperative. — The  statute  re- 
quiring presentation  of  claims  is  posi- 
tive and  imperative,  and  can  not  be 
avoided.  Graham  v.  Vining,  1  Tex, 
639;  Converse  &  Co.  v.  Sorley,  39  Tex. 
515,  527.    But  see  preceding  paragraph. 

Required  in  Both  Pending  and  Sub- 
sequent Administration. — Prob.  Law 
1840,  requiring  the  claims  against  es- 
tates of  decedents  to  be  presented  to 
the  executor  or  administrator  for  his 
approval,  governed  the  procedure  in 
the  administration  of  the  estates  then 
in  progress  of  administration,  as  well 
as  those  of  which  the  administration 
was  subsequently  opened.  Harrison 
V,  Knight,  7  Tex.  47. 


Digitized  by 


Google 


Executors  and  Administrators 


569 


Error  to  Render  Judgment  on  Un- 
presented  Claim. — Where  a  claim  had 
not  been  presented  to  an  executor,  it 
is  error  to  render  judgment  on  it 
where  no  facts  were  alleged  to  excuse 
the  presentation.  Rogers  v.  Harrison, 
1  App.   Civ.  Cases,  §§  494,  495. 

Necessity  When  Defendant  Dies 
Pending  Suit. — Where  a  defendant 
dies  pending  suit,  it  is  not  necessary 
to  present  the  claim  on  which  the  suit 
was  founded  to  his  representative  for 
approval.  Boone  v.  Roberts,  1  Tex. 
147;. Parks  v.  Lubbock  (Civ.  App.),  50 
S.  W.  466;  Bennett  v.  Spillars,  7  Tex. 
600,  602;  Low  v.  Felton,  84  Tex.  378, 
384,   19   S.   W.   693. 

Unnecessary  to  Present  Agreement 
on  Which  Claim  Founded. — On  pre- 
sentation of  a  claim  against  an  es- 
tate to  the  administrator  for  allow- 
ance, it  is  not  necessary  to  present  the 
agreement  on  which  the  claim  is 
founded.  Altgelt  v.  Elmendorf  (Civ. 
App.).  86  S.  W.  41. 

(2)     Claims     Which    Must    Be    Pre- 
sented, 
(a)    In  General. 

All  "Claims  for  Money'*  Must  Be 
Presented. — Every  claim  for  money, 
of  whatever  grade,  must  be  presented 
for  allowance  before  action  can  be 
commenced  on  it.  Graham  v.  Vining, 
1  Tex.  639,  644;  Gaston  v,  Boyd,  52 
Tex.  282,  287;  Schmitt  v.  Jacques,  26 
Tex.  Civ.  App.  125,  131,  62  S.  W.  956, 
affirmed  in  94  Tex.  707,  no  op.;  Jenkins 
V.  Cain,  72  Tex.  88,  91,  10  S.  W.  391; 
Buchanan  v.  Wagnon,  62  Tex.  375,  377; 
Hall  V.   McCormick,  7  Tex.  269. 

Rev.  St.  1895,  arts.  2068-2082,  relat- 
ing to  claims  against  an  estate,  and  re- 
quiring that  before  bringing  suit  such 
claims  must  have  been  presented  to 
the  administrator,  and  been  rejected, 
contemplate  only  claims  for  money. 
Barlow  v.  Anglin  (Civ.  App.),  45  S. 
W.   857. 

Meaning  of  "Claim  for  Money.*' — 
"Claim  for  money"  means,  literally, 
and    does    not    include    claim    for    lien. 


Western  Mortg.,  etc.,  Co.  v.  Jackman, 
77  Tex.  622,  625,  14  S.  W.  305. 

(b)  Claims  Incurred  by  Administrator. 
An    administrator   need    not   file    his 

claims  for  expenses  of  administration 
in  court  for  allowance,  but  may  in- 
clude them  as  items  in  his  account  to 
be  filed  with  the  court.  Hanlon  v. 
Wheeler  (Civ.  App,),  45  S.  W.  821. 

Claim  against  estate  for  debt  in- 
cun*ed  by  administrator  must  be  pre- 
sented to  him  for  allowance.  Price 
V.  Mclver,  25  Tex.  769,  771.  And  see 
Richardson  v.  Kennedy,  74  Tex.  507, 
509,   12   S.  W.  219. 

(c)  Claims    Enforced    against    Inde- 
pendent Executor. 

It  is  not  necessary  before  suing  an 
executor  administering  an  estate  inde- 
pendently of  the  county  court  on  a 
claim  against  his  testator  to  present 
to  him  the  claim  for  allowance.  Smyth 
V.  Caswell,  65  Tex.  379.  Wood  v.  Mc- 
Means,  23  Tex.  481,  486;  Pleasant  v, 
Davidson,  34  Tex.  459,  460;  Roy  v. 
Whitaker  (Civ.  App.),  50  S.  W.  491, 
493,  affirmed  in  93  Tex.  649,  no  op.; 
Howard  v.  Johnson,  69  Tex.  655,  658, 
7  S.  W.  522;  Parks  v.  Lubbock  (Civ. 
App.),  50  S.  W.  466;  Fulton  v.  Black, 
21  Tex.  424,  425;  Walters  v,  Prestidge, 
30  Tex.  65,  66;  Moore  v.  Bryant,  10 
Tex.  Civ.  App.  131,  31  S.  W.  223; 
Daniel  v.  Harvin,  10  Tex.  Civ.  App. 
439,  31  S.  W.  421;  Kendall  v.  Calder, 
2  Posey  732. 

Where  an  estate  is  administered 
under  a  will,  independent  of  the  provi- 
sions of  the  statute,  property  of  the 
estate  may  be  charged  in  the  hands 
of  the  executor  with  the  payment  of 
the  debts  of  the  decedent,  and  is  lia- 
ble to  execution  in  the  same  manner 
as  any  other  property  which  may  be 
administered  under  a  power,  without 
the  necessity  of  presentation  of  the 
claim  to  the  executor  of  the  decedent's 
estate.  Rogers  v.  Harrison,  44  Tex. 
169. 

Where  a  claim  against  an  estate 
arose    under    a    contract    between    the 
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claimant  and  the  widow  while  she  was 
acting  as  independent  executrix,  and 
consisted  of  indebtedness  for  funeral 
and  other  expenses  legally  chargeable 
to  the  estate,  paid  by  the  claimant,  it 
was  not  necessary  that  such  claim 
should  be  presented  to  the  administra- 
trix with  the  will  annexed  for  allow- 
ance. King  V.  Battaglia,  84  S.  W.  839, 
38  Tex.  Civ.  App.  28. 

Rev.  St.  1895,  art.  2068,  requires 
money  claims  against  decedents  to  be 
presented  to  the  executor  or  adminis- 
trator within  12  months  after  the  grant 
of  letters  testamentary  or  of  admin- 
istration, failing  which  they  shall  be 
postponed  to  the  claims  presented 
within  that  time.  Article  2078  pro- 
vides that,  if  a  claim  be  allowed  by  an 
executor  or  administrator,  it  shall  be 
presented  within  12  months  after  the 
issuance  of  such  letters  to  the  clerk 
of  the  county  court,  failing  which  it 
shall  be  postponed  to  claims  allowed 
and  approved  within  the  time  pre- 
scribed. Held,  that  these  sections  have 
no  application  to  the  case  of  the  ad- 
ministration of  a  decedent's  estate  by 
an  independent  executrix,  during  which 
a  final  judgment  was  rendered  against 
her  establishing  a  claim  secured  by  a 
mortgage  lien,  which,  on  her  resigna- 
tion, was  exhibited  in  her  report.  Bell's 
Estate  V.  Farmers'  &  Merchants'  Nat. 
Bank,  76  S.  W.  798,  33  Tex.  Civ.  App. 
408. 

(d)    Judgments. 

Judgments  rendered  during  the  life 
of  the  decedent  must  be  presented 
against  estates  as  other  money  claims. 
Converse  &  Co.  v.  Sorley,  39  Tex.  515, 
529;  Bird  well  v.  KauflFman,  25  Tex.  189, 
192;  Robertson  v.  Paul,  16  Tex.  470, 
472;  Cunningham  v.  Taylor,  20  Tex. 
126,  129;  Hall  v,  McCormick,  7  Tex. 
269.  But  see  Cole  v,  Robertson,  6  Tex. 
356,  368,  and  Garrett  v.  Gaines,  6  Tex. 
435,  in  which  it  was  held  under  the 
131st  section  of  the  district  court  act 
that  a  judgment,  unless  its  lien  be  lost, 
need   not  be   presented.     This   section 


has  been  repealed.  See,  also,  Hall  v, 
McCormick.   7  Tex.   269. 

**A  money  judgment  against  a  de- 
ceased defendant  is  a  claim  to  be 
proved  up  and  paid  in  due  course  of 
administration."  Jenkins  v.  Cain,  72 
lex.  88.  91,  10  S.  W.  391. 

Certified  copy  of  judgment  need  not 
be  presented  to  administrator  for  al- 
lowance. Gaston  v.  McKnight,  43  Tex. 
619,  624. 

Dormant  Judgment — A  judgment 
which  has  become  dormant,  so  that 
execution  can  not  issue  thereon  with- 
out judicial  action,  must  be  presented 
to  an  administrator  like  any  other 
claim.  Hall  v.  McCormick,  7  Tex. 
269. 

Judgment  Enforcing  Vendor's  Lien. 
— A  judgment  enforcing  vendor's  lien, 
rendered  during  intestate's  lifetime 
must  be  presented,  duly  authenticated 
to  the  executor  for  allowance.  Con- 
verse &  Co.  V.  Sorley,  39  Tex.  515.  537. 

The  assignees  of  a  judgment  for 
money,  and  foreclosing  a  vendor's 
lien  therefor,  after  defendant  had  died, 
in  ignorance  that  the  judgment  had 
become  dormant,  filed  an  affidavit  of 
the  death,  and  obtained  an  order  of 
sale  against  the  administrator,  as  al- 
lowed by  Rev.  St.  art.  2276,  and  the 
land  was  sold,  and  they  became  pur- 
chasers. Article  2036  provides  that  no 
judgment  shall  be  rendered  on  a  claim 
for  money  against  an  estate  which  has 
not  been  legally  presented  to  the  ad- 
ministrator, and  rejected;  and  article 
2275  that,  where  a  sole  defendant  dies 
after  judgment,  execution  shall  not  is- 
sue, but  the  judgment  shall  be  proved 
up  and  paid  in  due  course  of  adminis- 
tration. Held,  that  the  assignees  could 
not  petition  the  district  court  to  re- 
vive the  judgment,  set  aside  the  sale, 
and  enforce  the  lien,  without  having 
first  presented  the  judgment  as  a 
claim.  Jenkins  v.  Cain,  72  Tex.  88.  10 
S.  W.  391. 

Judgment  for  Costs. — A  judgment 
for  costs  against  an  administrator  does 
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not  lose  its  priority,  though  not  pre- 
sented in  the  county  court  within  30 
-days  after  it  was  rendered,  as  required 
by  Rev.  St.  art.  2029,  since  said  article 
applies  only  to  judgments  obtained  on 
claims  which  have  been  rejected  by  the 
administrator.  Manning  v.  Mayes,  79 
Tex.  653,  15  S.  W.  638. 

Judgment  against  Foreign  Adminis- 
trator.— A  judgment  against  an  admin- 
istrator in  a  court  of  another  state  is 
not  a  claim  to  be  accepted  and  ap- 
proved here.  Jones  v.  Boulware,  39 
Tex.  367,   372. 

Where  amount  realized  from  sherififs 
sale  is  insufficient  to  pay  judgment, 
judgment  creditor  should  file  claim 
against  estate  for  balance.  Dibrell  v. 
Smith,   49  Tex.   474,  481. 

<e)    Mortgages    and     Other     Secured 
Claims. 

Mortgage  claim  against  estate  must 
be  presented.  Danzey  v.  Swinney,  7 
Tex.  617,  627;  Robertson  v.  Paul,  16 
Tex.  470,  475;  Wright  v,  Henderson, 
12  Tex.  43;  Taylor  v.  Williams,  101 
Tex.  388,  108  S.  W.  815;  Duty  v. 
Graham,  12  Tex.  427;  Crosby  v.  Mc- 
W'illie,  11  Tex.  94;  Converse  &  Co.  v, 
Sorley,  39  Tex.  515,  527.  And  see  Cole 
-t*.  Robertson,  6  Tex.  356,  366. 

Where  a  creditor  failed  to  present 
"his  claim  for  allowance  against  the  es- 
tate of  his  deceased  debtor,  his  claim 
was  barred,  and,  though  it  was  secured 
l)y  trust  deed  of  real  estate,  a  subse- 
•quent  sale  under  the  power  therein 
was  void.  Harris  v,  Wilson  (Civ.  App.), 
40  S.  W.  868. 

The  owner  of  a  mortgage  made  by 
a  person  since  deceased  must  present 
the  same  to  the  executor  or  adminis- 
trator of  such  deceased  before  an  ac- 
tion can  be  legally  commenced  thereon, 
and  the  fact  of  such  presentation  must 
l)e  averred  in  the  petition.  Graham  v. 
Vining,  1  Tex.  639. 

Under  the  probate  law  of  1840,  pro- 
^*ding  that  realty  and  personalty  alike 
should  go  to  the  administrator,  a  mort- 
gage is  a  moneyed  claim,  which  must 


be  presented  within  the  time  limited 
by  statute,  to  prevent  its  being  barred. 
Graham  v.   Vining,   2, Tex.  433. 

Mortgage  of  Homestead  with  Power 
of  Sale. — A  mortgage  of  a  homestead 
with  power  of  sale  is,  on  the  death 
of  the  mortgagor  leaving  a  widow, 
who  had  joined  in  the  execution  of  the 
mortgage,  and  children,  but  an  incident 
to  the  claim  against  the  estate  of  the 
deceased  mortgagor  and  the  claim 
comes  within  the  policy  of  the  law  re- 
quiring the  presentation  of  the  claim 
and  postponing  its  payment  to  other 
preferred  claims.  Abney  v.  Pope,  52 
Tex.  288;  Robertson  v.  Paul,  16  Tex. 
470,  476;  Black  v,  Rockmore,  50  Tex. 
88,  in  which  the  rule  was  enforced  al- 
though there  was  no  administration, 
the  estate  being  managed  by  the  sur- 
vivor of  the  community  under  the 
statute. 

Mortgage  with  Claim  or  Note  Se- 
cured Thereby. — It  is  not  necessary 
to  present  mortgage  with  claim  in 
order  to  give  county  court  jurisdic- 
tion to  enforce  it.  Western  Mortg., 
etc.,  Co.  V.  Jackman,  77  Tex.  625. 
14  S.  W.  305.  See,  also.  Cannon  v. 
McDaniel,   46   Tex.   303.   306. 

Where  the  evidence  of  a  claim  con- 
sists of  a  mortgage  alone,  it  must  be 
presented  for  allowance  and  approval; 
but,  where  a  note  or  bond  has  been 
executed,  it  would  seem  that  the  al- 
lowance and  approval  of  such  note  or 
bond  would  be  sufficient  under  the 
law.     Danzey  v.  Swinney,  7  Tex.  617. 

Under  the  laws,  the  owner  and 
holder  of  a  note  due  from  the  estate 
of  a  deceased  person,  to  secure  the 
payment  of  which  a  mortgage  is  also 
held  by  the  payee  and  owner  of  the 
note,  need  not  present  both  note  and 
mortgage  to  the  administrator  of  the 
succession  for  approval.  The  presen- 
tation of  the  note  is  sufficient.  Cundiff 
z\  Simpson,  32  Tex.  144. 

Where  claim  secured  by  mortgage 
is  allowed  against  an  estate,  the  court 
may    allow    a    lien,    though    the    mort- 


Digitized  by 


Google 


572 


Executors  and  Administrators 


gage    is    not     presented.       Simpson    v. 
Reily,  31  Tex.  298,  302. 

Foreclosure  of  Deed  of  Trust.— 
Where,  after  the  death  of  the  grantor 
in  a  deed  of  trust,  the  county  court, 
in  administration  proceedings,  set 
apart  the  land  described  therein  to  de- 
fendants, who  were  the  grantor's 
minor  children,  as  their  homestead,  and 
the  holder  of  the  debt  secured  did  not 
file  his  claim  therefor  as  a  claim  against 
the  estate,  and  did  not  appear  in  any 
manner  in  the  administration  proceed- 
ings, he  could  not  thereafter  enforce 
his  lien  against  the  land.  Tiboldi  v. 
Palms,  78  S.  W.  726,  34  Tex.  Civ. 
App.  318,  judgment  affirmed,  79  S.  W. 
23,  97  Tex.  414. 

But*  where  the  grantor  in  a  deed  of 
trust  subsequently  conveyed  the  land 
to  a  third  person,  and  thereafter  died 
insolvent,  and  less  than  four  years 
from  his  death  and  after  administra- 
tion on  the  grantor's  estate  had  closed, 
the  land  was  sold  under  foreclosure, 
the  sale  was  valid,  though  the  claim 
secured  by  the  deed  had  not  been  pre- 
sented to  the  estate  of  the  grantor. 
Miles  V.  Coleman  Nat.  Bank,  84  S.  W. 
284,  37  Tex.   Civ.  App.   73. 

Pledge  or  Collateral  Scciu-ity. — 
Pledgee  of  note  given  as  security 
should,  on  pledgor's  death,  present 
claim  against  estate,  not  sue  on  note. 
Gurley  v.  Ward,  37  Tex.  20,  22. 

Plaintiffs  intestate  executed  his  note 
to  defendant  H.,  and  deposited  with 
him  the  note  of  defendant  L.  as  col- 
lateral security;  and  H.  sold  the 
former  note  and  assigned  the  latter, 
as  collateral,  to  defendant  S.  Plain- 
tiff sued  for  the  amount  of  L.,  note. 
Held,  that  defendant  S.  held  L.'s  note 
in  trust  for  the  estate  of  plaintiff's  in- 
testate, subject  to  the  payment  to  S. 
of  the  note  of  plaintiff's  intestate  to 
H.,  and  was  entitled  to  judgment 
against  L.,  for  the  amount  of  the  note, 
without  first  establishing  his  claim 
against  intestate's  estatp.  Williams' 
Adm'r  v.  Lumpkin,  12  S.  W.  488,  74 
Tex.   601. 


Notwithstanding  death  of  debtor,  a 
creditor  holding  negotiables  as  col- 
lateral security  may  collect  them,  if  he 
can  do  so  in  the  ordinary  course  of 
business  and  without  necessity  of  leg^l 
proceedings,  and  apply  proceeds  to  his 
demand,  and  is  not  confined  to  prov- 
ing his  demand  against  the  estate  in 
the  probate  court.  Huyler  v.  Dahoney, 
48  Tex.  234. 

Where  negotiable  notes  payable  to 
bearer  deposited  as  collateral  security 
for  a  debt,  are  uncollectible  and  the 
creditor  is  driven  to  treat  them  as  mere 
personal  propert>i  pledged  to  secure 
the  debt  and  to  invoke  the  aid  of  the 
courts  to  realize  on  the  security,  if 
the  debtor  has  died  the  matter  might 
come  within  the  reach  of  the  probate 
laws,  and  the  creditor  be  compelled 
to  prove  his  claim  and  the  securities 
be  administered  under  the  probate 
law.     Huyler  v.  Dahoney,  48  Tex.  234. 

Vendor's  Lien. — Where  the  vendee 
has  died,  it  is  not  necessary  that  the 
vendor  present  his  claim  for  interest 
falling  due  on  the  purchase  money 
notes  for  allowance  against  the  estate 
in  order  to  entitle  him  to  rescind  the 
sale  and  recover  the  land  for  default 
in  the  payment  of  such  interest.  Cur- 
ran  V.  Texas  Land,  etc.,  Co.,  24  Tex. 
Civ.  App.  499,  60  S.  W.  466,  affirmed  in 
94  Tex.  709,  no  op. 

Where  party  contracting  to  pay  en- 
cumbrances on  property  within  two 
years  in  consideration  of  a  conveyance 
of  the  property,  died  within  the  two 
years,  without  paying  encumbrances, 
held  vendor  need  not  present  encum- 
brances to  vendee's  administrator. 
King  V.  Cassidy,  36  Tex.  531.  537. 

Note  Secured  by  Vendor's  Lien. — 
Holder  of  note  secured  by  vendor's 
lien  and  indorsed  by  payee,  since 
deceased,  need  not  present  claim  to 
administrator  of  estate  of  indorser  be- 
fore enforcing  vendor's  lien  against 
estate  of  maker.  Watt  v.  White,  46 
Tex.  338,  343. 

Guaranty  of  Note. — -A.n  indorsement 
on  a  note  that,  "for  value  received,  I 
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hereby  guaranty  *  *  *  the  payment  of 
the  principal  and  interest  of  the 
within  note/'  is  an  absolute  guaranty  of 
payment,  and  should  be  presented  to 
the  guarantor's  administrator  for  al- 
lowance before  suit  thereon.  National 
Guaranty  Loan  &  Trust  Co.  v.  Fly,  69 
S.  W.  231,  29  Tex.  Civ.  App.  533. 

But  in  an  action  on  a  note  it  was 
sought  to  enforce  certain  liens  given 
to  secure  the  same,  and  to  establish  a 
claim  against  the  estate  of  a  deceased 
guarantor  of  the  note  for  the  balance 
remaining  unpaid  after  foreclosure  of 
the  liens.  Held  that,  as  the  relief 
sought  was  beyond  the  power  of  the 
county  court,  it  was  not  necessary  for 
the  claim  against  the  estate  to  be  pre- 
sented to  the  administrator  for  allow- 
ance, and  failure  to  sue  thereon,  in 
compliance  with  Rev.  St.  art.  2082, 
within  90  days  after  the  rejection  of  the 
same  by  the  administrator,  did  not 
preclude  recovery.  National  Guaranty 
Loan  &  Trust  Co.  v.  Fly,  69  S.  W.  231, 
29  Tex.  Civ.  App.  533*. 

<0  Claims  Uncertain,  Unliquidated  and 
Not  Yet  Due. 

Under  Rev.  St.  art.  2068,  requiring 
the  presentation  to  an  executor  or  ad- 
ministrator of  every  claim  for  money 
against  a  testator  or  intestate,  and 
other  provisions  directing  that  all  claims 
allowed  by  an  administrator  be  accom- 
panied by  affidavit  that  the  claim  is 
just,  and  that  all  legal  assets,  pay- 
ments, and  credits  known  to  affiant 
have  been  allowed  thereon,  it  is  not 
recessary  that  contingent  claims,  or 
those  for  an  uncertain  amount,  should 
be  presented  for  allowance.  National 
Guaranty  Loan  &  Trust  Co.  v.  Fly,  69 
S.  VV.  231,  29  Tex.  Civ.  App.  533. 

Pasch.  Dig.  art.  1310,  prohibitirrg 
suit  against  an  administrator  on  a 
claim  for  money  unless  it  has  been 
presented,  properly  authenticated  for 
allowance,  applies  only  to  such  money 
demands  as  can  be  reduced  to  reason- 
able certainty;  and,  if  a  claim  is  of  such 
a   nature    that    it   can    not    be    verified 


with  a  reasonable  degree  of  certainty, 
the  holder  may  sue  and  ask  an  ac- 
counting. King  V.  Cassidy,  36  Tex. 
531.  See,  also,  Dunn  v.  Sublett,  14 
Tex.   521,   529. 

Unliquidated  Claims. — A  claim  which 
is  not  liquidated  and  which  can  not  be 
reduced  to  a  specific  and  definite  sum 
without  the  intervention  of  a  jury  may 
be  sued  without  previous  presentation 
to  the  administrator  for  allowance. 
Garrett  v.  Gains,  6  Tex.  435;  Sutton 
V.  Page,  4  Tex.  142;  Evans  v.  Harde- 
man, 15  Tex.  480,  484. 

The  words  "claim  for  money"  in 
Paschal's  Dig.  art.  130,  providing 
that  no  holder  of  a  claim  for  money 
against  the  estate  of  a  decedent  shall 
bring  a  suit  thereon  unless  the  claim, 
properly  authenticated,  has  been  pre- 
sented to  the  administrator,  mean 
liquidated  claim,  and  not  a  demand  for 
unliquidated  damages,  and  it  is  not 
necessary  that  a  demand  of  the  latter 
character  against  an  estate  shall  be 
probated  before  suit  is  brought  on  it. 
Ferrill's  Adm'x  v.  Mooneyes  Execu- 
tors, 33  Tex.  219;  Hall  v.  McCormick, 
7  Tex.  269;  Blum  v.  Wellborne,  58 
Tex.  157,  160;  Low  v.  Felton,  84  Tex. 
378,  384,  19  S.  W.  693;  National,  etc., 
Trust  Co.  V.  Fly,  29  Tex.  Civ.  App. 
533,    534,    69    S.    W.   231. 

The  terms  "claim  for  money"  in  the 
probate  laws  are  not  restricted  to 
claims  which  are  liquidated  in  the  legal 
acceptance  of  that  term,  but  include 
such  claims  as  are  susceptible,  on  well- 
established  principles  of  law,  of  being 
reduced  to  a  specific  and  definite  sum 
without  the  intervention  of  a  jury,  and 
which  therefore,  beyond  all  question, 
the  adrhinistrator  would  be  justified  in 
allowing.  Garrett  v,  Gaines,  6  Tex. 
435. 

A  guaranty  by  a  locator,  to  the 
obligee,  of  a  dollar  per  acre  for  land, 
if  he  will  accept  of  a  certain  selection, 
i3  a  claim  for  unliquidated  damages, 
being  the  amount  which  the  value  of 
the  land  falls  short  of  that  price;  and 
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such  claim  need  not  be  presented  to 
an  administrator  before  suit.  Evans 
V,  Hardeman,  15  Tex.  480. 

Claims  Not  Due.— Claims  not  yet 
due  must  be  presented  to  executor  as 
other  claims.  Dunn  v.  Sublett,  14  Tex. 
521,  528. 

(g)     Miscellaneous   Claims. 
Claim  of    Attorney    for    Service^.— 

The  claim  of  an  attorney  against  the 
estate  of  a  decedent  for  services  ren- 
dered in  its  settlement  must  be  au- 
thenticated by  affidavit,  and  presented 
for  approval,  as  any  other  debt  of  the 
estate.  Gammage  v.  Rather,  46  Tex. 
105;  Wicks-Nease  v.  James,  31  Tex. 
Civ.  App.  151,  72  S.  W.  87,  affirmed  in 
97  Tex.  642.  no  op. 

Claim  Payable  from  Particular 
Fund. — Claim  payable  from  particular 
fund  must  be  presented  as  any  other. 
Dunn  V.  Sublett,  14  Tex.  521,  530. 

Ownership  of  Specific  Fund. — A 
creditor  who  is  entitled  by  reason  of 
absolute  ownership  to  a  Specific  fund 
in  the  custody  of  an  administrator, 
which  is  claimed  by  the  administrator 
as  estate  assets,  may  maintain  an  ac- 
tion for  its  recovery  without  first  pre- 
senting it  for  allowance  in  due  course 
of  administration  when  the  fund  is 
claimed  not  through  the  estate  of  the 
decedent  but  adversely  to  it.  Red 
River  County  Bank  v.  Higgins,  72  Tex. 
66,  9  S.  W.  745. 

Claim  for  Credit  Paid  to  Decedent. 
— Defendant,  as  administrator,  intro- 
duced in  the  probate  court  his  applica- 
tion to  be  released  from  the  collection 
of  part  of  a  sum  due  his  intestate  on  a 
note,  and  offered  evidence  that  such 
part  had  been  paid  to  decedent.  Held, 
that  such  proof  was  not  objectionable 
on  the  ground  that  the  credit  should 
be  established  by  the  statutory  method 
of  establishing  claims  against  a  dece- 
dent's estate.  Stonebraker  v.  Friar,  70 
Tex.  202,  7  S.  W.  799. 

Claims  Accruing  after  Death  of 
Testator. — Demands  against  an  estate, 
which  accrue  after  the  decease  of  the 


testator  or  intestate,  must  be  presented 
to  the  administrator  for  allowance^ 
and  to  the  chief  justice  for  approval. 
Jones  V,  Lewis,  11  Tex.  359. 

If  the  holder  of  a  claim  which  has 
accrued  against  an  estate  after  the 
death  of  the  testator  elects  to  enforce 
the  liability  of  the  estate,  instead  of 
that  of  the  executor  personally,  he 
must  bring  his  case  within  the  pro- 
visions of  law  for  the  establishment  of 
claims  against  estates.  Price  v.  Mc- 
Iver.  25  Tex.  769. 

Claims  against  Conununity  Prop- 
crty. — Community  property  in  hands 
of  administrator  can  only  be  reached 
for  debts  by  presentation  and  coUec- 
tion  of  claim  according  to  statute. 
Hollingsworth  v.  Davis,  62  Tex.  438,. 
441;  Moke  &  Bro.  v,  Brackett,  28  Tex. 
443;  Tucker  v.  Brackett,  28  Tex.  336„ 
337. 

Claims  of  Heirs  to  Proceeds  of 
Property. — Claims  of  heirs  for  half  the 
rents  of  community  property  appro- 
priated by  their  father  after  their 
mother's  death,  and  for  half  the  pro- 
ceeds of  community  property  sold  by 
him  and  also  appropriated  after  the 
mother's  death,  after  the  decease  of 
their  father,  must  be  presented  against 
his  estate,  and  authenticated  and  es- 
tablished, like  other  claims,  in  the 
manner  prescribed  by  statute.  Rose  vl 
England,  51  Tex.  617. 

Demands  for  Delivery  of  Property. 
^Act  1846,  declaring  that  no  action 
shall  lie  on  a  claim  against  a  decedent's 
estate  before  its  presentation  and  ac- 
knowledgment by  decedent's  personal 
representative,  applies  not  only  to 
claims  on  money  demands,  but  to  all 
demands  for  the  delivery  of  persona! 
or  real  property  sold.  Hall  v,  Mc- 
Cormack,  7  Tex.  269. 

Under  the  probate  laws,  claims  for 
money  and  demands  for  personal  prop- 
erty and  for  land  must  be  presented  to 
the  administrator  before  the  institu- 
tion of  a  suit.  Hall  v.  McCormick,  7 
Tex.  269. 
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But  in  replevin  against  an  adminis- 
trator, the  assertion  of  a  money  de- 
mand for  failure  to  deliver  the  prop- 
erty is  secondary,  and  does  not  con- 
stitute a  claim  for  money,  within  Rev. 
St.  1895,  arts.  2068-2082,  relating  to 
claims  against  estates,  and  requiring 
that  they  shall  be  presented  to  the  ad- 
ministrator, and  be  rejected,  before  suit 
can  be  maintained.  Barlow  v,  Anglin 
(Civ.  App.),  45  S.  W.  857. 

Rent  Accrued  at  Lessee's  Death. — 
Rents  accrued  at  the  time  of  the  les- 
see's death  can  not  be  recovered  in  an 
action  against  his  administrator,  where 
a  claim  for  them  has  not  been  pre- 
sented to  the  administrator  and  re- 
jected by  him.  Roddy  v.  Harrell  (Civ. 
App.),  40  S.  W.  1064. 

Rent  Claimed  By  Vendor  under 
Rescinded  Executory  Contract — 
Where,  after  a  vendor  in  an  executory 
contract  of  sale  had  rescinded  the  sale 
and  had  brought  trespass  to  try  title  ^ 
against  the  purchaser's  widow  indi- 
vidually and  as  administratrix  and  had 
sequestered  the  property,  the  admin- 
istratrix continued  in  possession  on 
her  executing  a  replevin  bond,  as  the 
claim  by  the  vendor  for  rents  of  the 
land  during  the  pendency  of  his  action 
was  not  a  claim  against  the  estate  of 
the  deceased  purchaser,  it  was  not 
necessary  to  present  it  to  the  adminis- 
tratrix for  allowance.  Fidelity  &  De- 
posit Co.  of  Maryland  v.  Texas  Land 
&  Mortgage  Co.,  90  S.  W.  197,  40  Tex. 
Civ.  App.  489. 

Contract  to  Pay  Money  upon  Con- 
summation of  Sale  of  Land. — Instance 
of  contract  to  pay  money  upon  con- 
summation of  sale  of  land  held  to  be 
such  claim  for  money  as  is  required  to 
be  authenticated  and  presented  to  es- 
tate. Dunn  V.  Sublett,  14  Tex.  521, 
529. 

Bond  for  Title. — A  claim  against  a 
decedent's  estate  on  a  bond  for  title  to 
real  estate,  which  the  deceased  con- 
tracted to  convey,  is  a  "claim  for 
money,"  within  Act  March  20,  1848,  § 


15,  requiring  claims  for  money  to  be 
presented  to  an  administrator  for  al- 
lowance before  institution  of  suit 
thereon.    Sutton  v.  Page,  4  Tex.  142. 

Contract  for  Conveyance  of  Land. — 
The  statute  requiring  the  presentation 
of  claims  against  the  estates  of  de- 
ceased persons  to  the  administrator 
before  suits  can  be  brought  upon  them 
is  not  applicable  to  a  contract  to  con- 
vey land,  or  for  the  recovery  of  dam- 
ages on  the  breach  of  such  contract. 
Bullion  V.  Campbell,  27  Tex.  653;  Rob- 
inson r.  McDonald,  11  Tex.  385; 
Evans  v,  Hardeman,  15  Tex.  480; 
Peters  v,  Phillips,  19  Tex.  70.  And  see 
Hemming  v.  Zimmerschitte,  4  Tex.  159. 

Where  one  makes  an  executory  con- 
tract to  convey  land,  and  di^s  without 
executing  it,  the  claim  of  the  pur- 
chaser, who  becomes  his  administrator, 
is  not  wholly  in  the  nature  of  a  money 
demand,  and  hence  is  not  included  in 
that  class  of  claims  which  must  be 
presented  to  the  administrator  for  al- 
lowance, or  which,  as  the  purchaser  is 
himself  the  administrator,  must  be 
filed  in  the  county  court  pursuant  to 
Hart.  Dig.  art.  1242.  Robinson  v.  Mc- 
Donald's Widow  and  Heirs,  11  Tex. 
385. 

Claim  for  Chattel  Recovered  by 
Paramount  Owner. — The  vendor  of  a 
slave,  on  being  notified  by  the  vendee 
that  he  had  been  sued  for  the  slave  by 
a  third  person  claiming  him,  employed 
counsel,  and  aided  in  defending  the 
suit.  On  his  death,  his  administrator 
did  the  same.  The  claimant  recovered 
in  the  action.  The  vendee  then  gave 
the  claimant  an  order  on  the  adminis- 
trator for  the  amount,  which  he  re- 
fused to  accept.  The  vendee  sued  the 
administrator  on  the  warranty.  Held, 
that  it  was  not  necessary  that  the 
vendee  should  have  presented  his  claim 
to  the  administrator,  before  suit,  for 
allowance.  Garrett  v.  Gaines,  6  Tex. 
435. 

Promise  Taking  Debt  Out  of  Stat- 
ute of  Limitations. — Where  subsequent 
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promise  is  relied  on  to  take  case  out 
of  statute  of  limitations,  subsequent 
promise  is  foundation  of  subsisting 
debt  and  should  be  presented  with 
original  claim  to  administrator.  Jones 
V.  Underwood,  11  Tex.  116,  118. 

Claim  for  Damages  for  Killing 
Stock. — A  claim  for  damages  against 
the  estate  of  one  who  killed  stock 
belonging  to  the  plaintiff,  while  tres- 
passing on  the  latter's  ground,  is  not 
such  a  claim  as  must  be  presented  to 
the  executor  for  allowance  before  an 
action  can  be  brought  thereon.  Fer- 
rilPs  Adm'x  v.  Mooney's  Ex*rs,  33 
Tex.  219. 

Documentary  Claims  in  Hands  of 
Administrator. — Where  decedent  had 
been  plaintiff's  agent,  and  the  accounts 
between  plaintiff  and  deceased  in- 
volved lands,  claims  against  third  per- 
sons, and  an  indebtedness  from  de- 
ceased to  plaintiff,  and  plaintiff  had  no 
way  of  knowing  how  much  money,  if 
any,  had  been  collected  by  the  de- 
ceased, depending  mainly  on  evidence 
furnished  by  decedent's  books  and  pa- 
pers in  the  hands  of  his  administrator 
for  such  information,  plaintiff  was  not 
required  to  present  a  direct  claim  for 
money  to  such  administrator  for  al- 
lowance before  bringing  suit  for  the 
settlement  of  the  account.  Merle  v. 
Andrews,  4  Tex.  200. 

Assignment  for  Benefit  of  Creditors. 
— An  assignment  for  the  benefit  of 
creditors,  conveying  property  to  trus- 
tees, with  power  to  sell  and  to  apply 
the  proceeds  in  payment  of  the  secured 
debts,  is  not  to  be  regarded  as  a  mere 
mortgage  security,  necessitating  the 
presentation  of  the  creditors'  claims 
to  the  grantor's  administrator  for  al- 
lowance nor  are  the  powers  by  it  con- 
ferred upon  the  trustees  revoked  or 
defeated  by  the  death  of  the  grantor. 
It  is  an  absolute  conveyance,  by  which 
both  the  legal  and  equitable  estate  is 
divested  out  of  the  grantor,  and  vested 
in  the  trustees,  subject  to  the  uses  and 
trusts  in  favor  of  the  creditors.  Dwight 
V.   Overton,  35  Tex.  390. 


Claims  of  Cestui  Que  Trust— Land 
held  by  the  intestate  in  trust  was  sold 
by  his  administrators  to  bona  fide  pur- 
chasers. A  suit  brought  in  such  a  case 
by  the  cestuis  que  trustent  against  the 
administrator  and  purchaser,  in  which 
it  is  claimed  to  have  the  money  due 
from  such  purchaser  paid  to  the  plain- 
tiff, can  be  maintained  without  any 
previous  presentation  of  the  claim  to 
the  administrator.  Vandever's  Adm'rs 
r.    Freeman,   20  Tex.   333. 

But  where  a  purchaser  of  land  as- 
sumed in  part  consideration  therefor  a 
note  given  by  a  former  owner,  and  ex- 
ecuted a  deed  of  trust  to  secure  it. 
The  deed  provided  that  the  power  of 
sale  should  not  be  revoked  by  the 
grantor's  death,  and  that  the  holder  of 
the  note  should  not  be  obliged  to  re- 
sort to  probate  proceedings  to  enforce 
his  claim.  The  grantor  died,  and  pend- 
ing probate  proceedings  the  trustee 
sold  the  property.  Held  that,  the 
cestui  que  trust  under  the  deed  having 
failed  to  present  its  claim  to  the  ad- 
ministratrix of  the  grantor's  estate  for 
allowance,  and  the  administratrix  hav- 
ing subsequently  sold  the  property, 
and  the  administration  being  closed, 
the  cestui  que  trust  had  waived  its 
rights  and  lost  its  debt  and  lien.  Texas 
Loan  Agency  v.  Dingee,  75  S.  W.  866, 
33  Tex.  Civ.  App.  118. 

Claim  for  Damages  by  Assignee  in 
Insolvency. — An  action  by  an  assignee 
in  insolvency  against  an  attaching 
creditor  and  the  administrator  of  the 
sheriff  who  executed  the  writ  may  be 
maintained  without  showing  that  the 
claim  for  damages  was  presented  to 
the  administrator  for  allowance.  Blum 
r.  Welborne,  58  Tex.   157. 

Presentment  to  Guardian  for  Allow- 
ance.— Where  four  years  had  not 
elapsed,  and  there  was  but  ofie  debt 
against  estate  and  no  necessity  of  ad- 
ministration, and  heirs  had  divided 
property  among  themselves,  guardian 
of  heirs  could  be  sued  by  creditor  with- 
out first  presenting  his  verified  claim 
for   allowance.     Buchanan   v.   Thomp- 
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son,  4  Tex.  Civ.  App.  236,  238,  23  S.  W. 
328;  Low  V.  Felton,  84  Tex.  378,  19  S. 
W.  693. 

c  Form  and  Requisites. 

Although  the  law  does  not  prescribe 
the  form  in  which  a  claim  shall  be 
presented  to  the  administrator,  it  re- 
quires that  when  a  claim  is  presented 
to  him  it  shall  be  in  a  shape  so  as  to 
apprise  the  trustee  of  the  nature  and 
character  of  the  claim — that  is,  whether 
an  account,  note,  bond,  bill  of  ex- 
change, covenant  broken,  etc., — and 
when  this  is  done  the  requirements  of 
the  law  will  be  complied  with.  Trigg 
V.  Moore,  10  Tex.  197,  199;  Dunn  v. 
Sublett,  14  Tex.  521,  531;  Gaston  z\ 
McKnight,  43  Tex.  619,  624. 

All  the  specialty  and  certainty  of  a 
pleading  in  judicial  proceedings  is  not 
required  in  the  presentation  of  claims. 
Trigg  V.  Moore,  10  Tex.  197. 

Continuation  of  Suit  by  Adminis- 
trator  Sufficient — Where  a  suit  was 
pending  against  an  intestate  at  the 
time  of  his  death,  and  was  continued 
by  his  administrator,  such  proceed- 
ings constitute  a  sufficient  exhibition 
of  the  claim  to  the  administrator  to 
warrant  the  grading  of  the  claim,  after 
judgment  has  been  rendered  thereon, 
according  to  its  proper  statutory 
classification.  Simpson  v.  Knox,  1 
Posey  Unrep.  Cas.  569. 

Presentation  of  Abstract  of  Judg- 
ment Sufficient — The  presentation  of 
an  abstract  of  a  judgment,  showing  its 
date,  amount,  rate  of  interest,  names 
of  parties,  and  authenticated  by  the 
proper  oath  of  the  holder,  to  the  ad- 
ministrator of  the  estate  of  the  de- 
fendant, is  a  sufficient  presentation  to 
put  in  operation  the  limitation  of  90 
days  within  which  suit  is  required  to 
be  brought  after  its  rejection.  Gas- 
ton V.  McKnight,  43  Tex.  619. 

Presentation   Held   Sufficiently   Spe- 
cific.— A   claim   against   an    estate,    as 
presented  to  an  administrator,  and  as 
declared  on  in  a  suit  against  him: 
7  Tex— 37 


"L.  V.  to  W.  T.  M. 
"Dr. 
Nov.  25th,  1854.  To  money  paid 

J.    R.   S.    &   Co $1,000 

One-third     interest     in    Sutler's 
store  (on  settlement)   860 


"Cr. 

By  draft  in  favor  of  G.  M.  $1,000 
By    my    indebtedness    to 
the    firm    (not    over    the 
amount) 250 


$1,860 


1,250 


Amount  due  me,  W.  T.  M..$  610" 
— was  held  to  be  sufficiently  specific. 
Chandler  v,  Meckling,  22  Tex.  36. 

d.  Who  May  Present  Claims. 

A  foreign  administrator  has  no  au- 
thority to  present  and  collect  debt 
from  domestic  administrator.  Cobb  v, 
Norwood,  11  Tex.  556,  560. 

e.  Time  of  Presentation. 
<1)    In  General. 

Ordinary  diligence  in  asserting  claims 
against  an  estate  is  required  of  one 
holding  such  claims  as  collateral 
security.  White  v.  Downs,  40  Tex.  225, 
236. 

A  claim  may  be  presented  to  the  ad- 
ministrator up  to  the  time  an  order 
for  partition  or  distribution  has  been 
made.  Bledsoe  v,  Beiler,  66  Tex.  437, 
439,  1  S.  W.  164. 

Claims  may  be  exhibited  to  the  ad- 
ministrator, subject  to  the  conditions 
imposed  by  law,  at  any  time  before 
the  estate  is  closed,  if  not  barred  by 
the  general  law  of  limitation.  Gaston 
V.   Boyd,  52  Tex.  282. 

Governed  By  Probate  Law  Rather 
than  Statute  of  Limitations. — Where 
the  statute  regulating  the  settlement  of 
a  decedent*s  estate  prescribes  the  time 
within  which  claims  against  the  estate 
must  be  presented,  such  statute  gov- 
erns such  claims,  rather  than  the  gen- 
eral law  of  limitations.  Gaston  v, 
Boyd,  52  Tex.  282. 
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(2)    Effect  of  Not  Presenting  within 

Statutory  Time. 
(a)    Under  Law  of  1840. 

Under  the  probate  law  of  February 
7,  1840,  all  claims  against  a  succession 
which  were  not  presented  to  the  ex- 
ecutor or  administrator  within  12 
months  from  the  date  of  letters  testa- 
mentary or  of  administration  .  are 
barred.    Graham  v.  Vining,  1  Tex.  639. 

Where  claims  against  the  estate  of  a 
deceased  person  are  not  presented  to 
the  administrator  within  12  months 
after  the  issuance  of  letters,  and  due 
notice  to  present,  as  required  by  Act 
1840,  the  claims  are  barred,  and  no  ac- 
tion can  be  subsequently  maintained 
thereon,  either  against  the  estate  or 
against  the  heirs,  to  whom  distribution 
was  subsequently  made.  Graham  v. 
Vining,  2  Tex.  433;  McDougald  v.  Had- 
ley,  1  Tex.  490;  and  see,  Harrison  v. 
Knight,  7  Tex.  48;  Buchanan  v.  Wag- 
non.  62  Tex.  375. 

Failure  to  present  claim  to  estate 
within  statutory  period  bars  recovery 
thereon  though  period  for  presentation 
expires  before  bar  of  general  statute 
of  limitation.  Gaston  v.  Boyd,  52  Tex. 
282,  286;  Graham  v.  Vining,  2  Tex.  433, 
443. 

Secured  Claims.— By  the  law  of  1840, 
a  secured  claim,  if  not  thus  presented, 
was  barred,  not  only  as  to  its  right  to 
be  satisfied  out  of  the  estate  generally, 
but  as  to  its  right  of  satisfaction  out 
of  the  specific  property  upon  which  it 
held  a  lien.  Buchanan  v,  Wagnon,  62 
Tex.  375,  377.  See,  also,  Wilson  v. 
Harris,  91  Tex.  427,  429,  4  S.  W.  65, 
affirming  40  S.  W.  868;  Graham  v, 
Vining,  1  Tex.  639,  669;  Graham  v. 
Vining,  2  Tex.  433;  Danzey  v.  Swinney, 
7  Tex.  617,  623;  Robertson  v.  Paul,  16 
Tex.   470.   472. 

Under  the  probate  law  of  1840,  a 
mortgage,  being  a  claim  which,  like 
others,  must  be  presented,  to  prevent 
its  being  barred,  a  failure  to  present  it 
in  time  will  bar  it,  like  other  claims, 
not  only  against  the  administrator,  but 


against  the  heirs  and  all  other  cred- 
itors of  decedent's  estate.  Graham  v, 
Vining,  2  Tex.  433. 

The  failure  of  the  trustee  to  present 
a  trust  deed  executed  in  1841,  and  the 
debts  secured  thereby,  to  the  adminis- 
trator of  grantor  (who  died  in  1843) 
for  allowance,  within  one  year  after 
letters  of  administration  were  granted, 
as  provided  by  Act  1840,  extinguished 
the  deed  and  the  debt,  so  that  a  pur- 
chaser at  a  trustee's  sale  subsequently 
made  took  no  title,  as  against  the  heirs 
of  the  grantor,  and  the  heirs  could 
not  be  compelled  to  pay  the  debt. 
Judgment  (Civ.  App.),  40  S.  W.  868, 
affirmed.  Wilson  v.  Harris,  44  S.  W. 
65,  91  Tex.  427. 

Where  Claim  Barred  by  Limitation 
within  Twelve  Months. — The  probate 
law  of  1840,  provided  that  claimants 
should  be  allowed  twelve  months  from 
the  date  of  letters  testamentary  or  of 
administration  to  present  their  de- 
mands, and  that  claims  which  are  not 
presented  within  that  time  shall  be 
barred.  The  claimant  argued  that  the 
above  provision  allowed  twelve  months 
after  date  of  the  letters  testamentary, 
etc.,  for  presenting  a  claim  which  was 
subsisting  at  the  date  of  the  letters, 
but  would  otherwise  be  barred  by  the 
general  law  of  limitations  before  the 
expiration  of  the  twelve  months;  and 
it  was  held  that  the  uniform  exposition 
of  that  law  had  been  the  contrary,  al- 
though the  construction  contended 
for,  had  it  been  adopted  at  an  earlier 
period,  might  have  commended  itself 
at  least  by  its  apparent  justice.  Perry 
r.  Hunger,  7  Tex.  589. 

Affect  of  Section  Requiring  Deposit 
of  Funds.— Act  February  5,  1840,  §  16, 
requiring  all  persons  having  claims 
against  an  estate  to  present  their  de- 
mands within  twelve  months  from  the 
date  of  administration,  was  not  limited 
by  sections  65  and  66,  providing  that 
funds  of  an  estate,  when  paid  over  to 
the  treasurer,  shall  remain  in  deposit 
until    claimed    by    the    heirs    or   those 
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baving  a  right  to  them,  and  that  the 
heir  making  claim  must  have  his 
quality  recognized  before  the  probate 
court,  and  such  creditor  must  cause 
his  claim  to  be  established  in  the 
county  where  the  succession  is  opened, 
but  that  such  heirs  and  creditors  must 
make  their  demands  within  the  time 
limited.  McDougald  v.  Hadley,  1  Tex. 
490. 

(b)  Under  Present  Law. 

Under  laws  of  1840,  Hart.  Dig.  1010, 
a  claim  against  an  estate  was  wholly 
barred  if  not  presented  within  the  time 
provided,  but  the  present  statute,  Rev. 
St.,  art.  2074  as  a  statute  of  limitations 
prescribes  a  less  severe  penalty  for 
failure  to  present  a  claim  and  instead 
of  barring  it  forever  permits  it  to  come 
in  for  payment  out  of  the  general  as- 
sets after  the  other  debts  presented 
within  the  year  have  been  fully  paid. 
Buchanan  v,  Wagnon,  62  Tex.  375; 
Ryan  v.  Flint.  30  Tex.  382. 

The  object  of  the  law  relating  to 
the  time  for  filing  claims  was  to  bring 
about  an  early  settlement  of  the  es- 
tates and  for  that  reason  offered  in- 
ducements to  persons  producing  their 
claims  within  the  year,  and  inflicted 
penalties  upon  those  failing  to  do  so, 
and  as  the  estate  stands  pledged  to 
pay  all  claims  entitled  to  payment  ac- 
cording to  the  exhibit  to  be  filed  within 
one  month  after  the  expiration  of  the 
year,  the  estate  can  not  be  left  open 
for  an  indefinite  time  to  accommodate 
ether  creditors  who  are  negligent. 
Buchanan  v.  Wagnon,  62  Tex.  375. 

Where  administration  was  obtained 
in  December,  1845,  being  less  than 
twelve  months  before  the  probate  law 
of  1846,  and  a  claim  was  not  presented 
for  allowance  till  more  than  twelve 
months  after  the  grant  of  administra- 
tion, the  claim  was  not  barred,  but 
only  postponed.  Hall  v.  McCormick, 
7  Tex.  269. 

Where  one  of  two  creditors  holding 
liens  of  equal  dignity  presents  his 
claim  against  the  estate  of  a  decedent 


within  one  year,  and  the  other  creditor 
does  not,  the  creditor  filing  his  lien 
has  priority  over  the  other.  Converse 
i\   Sorley.  39  Tex.   515. 

A  judgment  rendered  against  an  es- 
tate, and  not  authenticated  and  pre- 
sented for  allowance  as  required  by 
the  statute,  is  postponed  in  favor  of  a 
judgment  rendered  in  a  suit  pending 
at  the  time  of  the  death  of  the  in- 
testate, and  prosecuted  against  the  ad- 
ministrator to  judgment.  Converse  v, 
Sorley,  39  Tex.   515. 

Claims  not  presented  until  five  years 
after  qualification  of  administratrix  are 
postponed  in  favor  of  claims  of  the 
same  class  presented  within  one  year 
after  qualification.  Standifer  v.  Hub- 
bard,  39   Tex.   417,   419. 

Where  a  claim  had  been  allowed  by 
an  administrator  after  the  expiration 
of  twelve  months,  and  the  county  court 
ordered  the  administrator  to  pay  the 
claim  pro  rata,  as  if  allowed  within 
twelve  months,  from  which  order  the 
administrator  appealed  to  the  district 
court,  which  affirmed  the  order,  and 
the  administrator  appealed  to  the  su- 
preme court;  held,  that  the  judgment 
would  be  reversed  and  reformed,  so  as 
to  put  it  on  the  schedule  of  postponed  • 
claims.  Pas.  Dig.,  art.  1562,  note  604. 
Ryan  v.  Flint,  30  Tex.  382. 

Both  Secured  and  Unsecured  Claims 
Postponed. — The  statute  requires  that 
every  claim  for  money  not  presented 
within  twelve  months  after  the  grant 
of  letters  of  administration  shall  be 
postponed  until  those  presented  within 
that  time  have  been  paid.  Held,  that 
secured  as  well  as  unsecured  claims 
are  meant.  Buchanan  v.  Wagnon,  62 
Tex.  375;  Ryan  v.  Flint,  30  Tex.  382, 
385;  Gaston  v,  Boyd,  52  Tex.  282,  286. 

Where  a  claim,  evidenced  by  a  note 
secured  on  real  estate,  is  not  presented 
to  the  administrator,  within  a  year 
after  the  issuance  of  letters  of  admin- 
istration, it  is  not  entitled  to  satisfac- 
tion out  of  the  property  incumbered 
or  other  property  of  the  decedent  until 
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all  claims  properly  presented  within 
the  year  have  been  fully  paid.  Buch- 
anan V.  Wagnon,  62  Tex.  375. 

Acts  1846,  §  131  (Hart.  Dig.,  art. 
785),  provides  that  judgments  against 
a  decedent's  estate  shall  be  revived  by 
sci.  fa.  Act  February  5,  1853  (Oldh.  & 
W.  Dig.,  art.  541),  amending  the 
former  act,  omits  section  131,  above 
recited,  and  prescribes  that  certified 
copies  of  judgments  against  a  decedent 
shall  be  presented  to  his  personal  rep- 
resentatives, "as  directed  by  law  for 
the  settlement  of  estates."  Held,  that 
a  judgment  against  a  decedent,  not 
presented  to  his  administrator,  accord- 
ing to  the  latter  act,  was  not  entitled 
to  be  paid  pro  rata  with  other  claims 
of  the  same  class,  though  revived  by 
sci.  fa.,  since  the  latter  mode  of  es- 
tablishing it  as  a  claim  against  the  es- 
tate was  expressly  repealed.  Birdwell 
V.  Kauffman,  25  Tex.  189. 

Presentation  Mailed  before  but  Re- 
ceived after  Expiration  of  Year. — Un- 
der Rev.  St.,  art.  2068,  providing  that 
every  claim  for  money  against  a  tes- 
tator shall  be  presented  to  the  executor 
within  twelve  months  after  the  grant- 
ing of  the  letters  testamentary,  or  the 
payment  thereof  shall  be  postponed  to 
the  payment  of  such  claims  as  are  pre- 
sented within  that  time,  the  mailing  of 
a  claim  against  decedent's  estate,  to 
the  executors,  before  the  expiration  of 
the  twelve  months,  which  is  not  re- 
ceived by  them  until  after  the  expira- 
tion of  the  twelve  months,  is  not  a 
sufficient  presentation.  Adoue  v.  Gon- 
zales, 54  S.  W.  367,  22  Tex.  Civ. 
App.  73. 

Statute  Not  Ordinary  Statute  of 
Limitations.— The  statute  (Pasch.  Dig. 
art.  1307),  providing  that,  on  the  part 
of  the  creditor  of  the  estate  of  a  de- 
ceased person,  his  claim  must  be  pre- 
sented within  twelve  months,  or  it  will 
be  postponed  until  the  claims  which 
have  thus  been  presented  and  approved 
shall  have  been  first  entirely  paid,  is 
not  a  "statute  of  limitation,"    in     the 


sense  in  which  that  term  is  used  in 
section  6  of  ordinance  11  of  the  con- 
vention of  1866  (Pasch.  Dig.  art 
4631a).  The  right  of  action  survives 
the  limitation  of  twelve  months,  and, 
if  the  estate  is  solvent,  all  just  demands 
will  be  paid.  Ryan  v.  Flint,  30  Tex. 
382;  Chandler  v.  Westfall,  30  Tex.  475. 
The  provision  of  the  probate  law  re- 
quiring claims  to  be  presented  to  the 
executor  or  administrator  within 
twelve  months  after  the  qualification 
of  the  executor,  and  in  default  of 
which  the  claim  to  be  postponed,  is 
not  a*  "statute  of  limitation,"  in  the 
sense  in  which  the  term  is  used  in 
const,  art.  12,  §  43.  Standifer  v.  Hub- 
bard. 39  Tex.  417. 

(c)  Presentation  to  Foreign  Executor 
or  Administrator. 
It  is  error  to  charge  that,  if  notice 
of  valid  claim  was  not  given  to  repre- 
sentative in  foreign  state  within  statu- 
tory period  of  that  state,  it  would  also 
be  barred  as  against  the  representa- 
tive in  Texas.  Cherry  v,  Speight,  28 
Tex.  503,  519. 

(3)  Excuse  for  Failure  to  Present  in 
Time. 
Delay  Caused  by  Promises  of  Ad- 
ministrator.— Claim  against  estate  can 
not  be  defeated  for  want  of  prosecu- 
tion where  delay  was  caused  by 
promises  of  payment  by  administrator. 
Howard  v.   Battle,  18  Tex.  673,  676. 

Absence  of  Executors  from  State. — 
Where  a  claim  was  not  presented 
within  the  statutory  twelve  months  to 
executors  and  such  failure  is  sought 
to  be  excused  on  gound  of  the  absence 
of  the  two  executors  from  the  state, 
only  the  joint  absence  of  both  execu- 
tors may  be  considered  in  the  com- 
putation of  time  constituting  such  ex- 
cuse. Adoue  V.  Gonzales,  22  Tex.  Civ. 
App.  73,  75,  54  S.  W.'  367,  affirmed  in 
03   Tex.   635,   no   op. 

Appeal  Determining  Propriety  of 
Levy. — Where  a  mortgage  foreclosure 
is  begun  against  a  decedent  during  his 
lifetime^  and  a  judgment  of  foreclosure 
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and  for  a  deficiency  is  rendered  against 
his  independent  executrix,  an  abstract 
of  which  judgment  is  filed  with  the 
county  clerk,  under  which  a  levy  is 
made  on  property  not  covered  by  the 
mortgage,  the  determination  of  the 
propriety  of  such  levy  by  the  appellate 
courts  in  a  suit  begun  by  the  execu- 
trix under  a  claim  of  insolvency  of  the 
estate  will  warrant  a  delay  in  present- 
ing the  claim  to  the  administrator 
succeeding  such  executrix;  and  presen- 
tation within  a  few  days  after  the 
question  is  settled,,  and  before  any  par- 
tition or  distribution  of  •the  estate  is 
made,  is  within  a  reasonable  time, 
which,  in  the  absence  of  a  statute  ap- 
plicable to  the  case,  is  all  that  is  re- 
quired. Bell's  Estate  v.  Farmers'  & 
Merchants'  Nat.  Bank,  76  S.  W.  798, 
33  Tex.  Civ.  App.  408. 

f.   Construction,  Operation  and  Effect 
of  Presentation. 

Authentication  and  presentation  of 
claim  to  executor  or  administrator  for 
approval  is  commencement  of  prosecu- 
tion thereof.  Gotten  v.  Jones,  37  Tex. 
34,  36;  Walker  v.  Taul,  1  App.  Civ. 
Cases,  §  28;  Simmons  v.  Terrell,  75 
Tex.  275,  12  S.  W.  854. 

Presentation  of  a  claim  to  an  ad- 
ministrator or  executor  for  approval, 
though  not  technically  a  suit,'  is  a 
necessary  resort  to  a  judicial  tribunal 
to  enforce  a  demand.  Simmons  v. 
Terrell,  75  Tex.  275,  278,  12  S.  W.  854. 

Presentation  of  Note  Authorizes 
Suit  to  Foreclose  Mortgage  Securing 
It— The  presentation  to  and  allow- 
ance by  an  administrator  of  a  note  se- 
cured by  a  mortgage  are  sufficient  to 
authorize  a  suit  to  foreclose,  although 
the  mortgage  itself  is  not  presented  or 
approved.  Cannon  v,  McDaniel,  46 
Tex.  303;  Danzey  v.  Swinney,  7  Tex. 
617,  627;  Simpson  v.  Reily,  31  Tex. 
298,  301;  Cundiff  v.  Simpson,  32  Tex. 
144;  Western  Mortg.,  etc.,  Co.  t'.  Jack- 
man,  77  Tex.  622,  14  S.  W.  305. 

Construction  of  Attorney's  Claim 
for  Services. — Where  an  attorney  was 


retained  in  a  suit,  and  after  the  client's 
death  he  performed  legal  services  in 
the  same  suit  for  the  administrator,  a 
claim  presented  to  the  administrator 
for  fees  in  the  suit,  without  going  into 
details,  must  be  considered  as  a  claim 
against  the  estate  for  services  ren- 
dered to  the  deceased  during  his  life- 
time. Stark  V,  Hart,  55  S.  W.  378,  22 
Tex.  Civ.  App.  543. 

The  presentment  of  an  account  to 
an  administrator  in  form  of  liability 
as  surety  does  not  restrict  claimant  to 
proof  of  a  written  promise  by  decedent 
nor  preclude  him  from  showing  that 
decedent  was  liable  as  matter  of  fact 
as  principal.  Nixon  v.  Jacobs,  22  Tex. 
Civ.   App.  97,   98,  53   S.  W.   595. 

Estopped  to  Deny  Notice  of  Grant 
of  Administration. — A  claimant  who 
presents  his  claim  to  the  administrator 
for  allowance  is  estopped  by  his  own 
act  from  denying  that  he  had  notice 
of  the  grant  of  administration,  and  in 
such  a  case  it  is  immaterial  whether 
publication  was  made  or  not.  Danzey 
V    Swinney,  7  Tex.  617. 

Estoppel  of  Mortgagee  from  Assert- 
ing Title.— A  mortgagee,  after  fore- 
closure, made  an  agreement  with  the 
mortgagor's  grantee  to  convey  to  him 
on  payment  of  a  certain  sum  within  a 
specified  time.  The  payment  was  not 
made,  and  on  the  grantee's  death  the 
mortgagee,  by  agreement  with  his  ex- 
ecutor, put  m  a  claim  against  his  es- 
tate for  such  amount,  without  specify- 
ing a  lien,  on  the  representation  that 
the  estate  was  solvent,  and  it  was  al- 
lowed as  a  fourth-class  claim.  Held, 
that  the  filing  and  allowance  of  such 
claim  did  not  estop  the  mortgagee 
from  asserting  his  lien  or  title  to  such 
lands  when  such  claim  was  not  paid, 
and  hence  the  sheriff's  deed  to  him 
will  not  be  set  aside  for  that  reason. 
Sutherland  v.  Elmendorf,  57  S.  W.  890, 
24   Tex.   Civ.   App.    137. 

Presentation  of  Note  as  Affecting 
Attorney's  Fees. — Attorney's  fees  can 
not   be   allowed   on   a   note  presented 
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against  an  estate,  the  note  not  provid- 
ing therefor.     Miers  v.  Betterton,  45  S. 
W.  430,  18  Tex.  Civ.  App.  430. 
g.    Proof  of  Presentation. 

When  put  in  issue,  plaintiff  must 
prove  that  account  sued  on  was  pre- 
sented to  administrator  prior  to  in- 
stitution of  suit.  Tompkins  &  Co.  v. 
Bennett,  3  Te:^.  36,  49;  Cummings  v. 
Jones,  Dallam  531;  Darly  v.  Chevallier, 
Dallam  556. 

In  a  suit  upon  a  claim  against  an 
estate,  the  plaintiff  must  prove  that  it 
was  duly  sworn  to  and  presented.  Coles 
V,  Portis,  18  Tex.  155,  157. 

Proof  That  Order  for  Payment  Re- 
fused.— In  a  suit  against  an  adminis- 
trator, the  petition  alleged  that  the 
deceased  in  his  lifetime,  and  the  de- 
fendant since  his  death,  though  often 
requested,  have  failed  to  pay,  etc.;  and 
proof  was  adduced  that  an  order  for 
the  payment  of  the  amount  was  pre- 
sented to  the  administrator,  and  not 
accepted  by  him.  Held,  that  the  aver- 
ment and  proof  of  the  presentation  and 
»  refusal  were  suf^cient.  Garrett  v, 
Gaines,  6  Tex.  435. 
h.    Objections  to  Presentation. 

A  joint  maker  of  a  note  can  not 
complain  of  a  judgment  against  him- 
.*ielf  and  the  administrator  of  his  de- 
ceased comaker,  on  the  ground  that 
the  note  had  not  been  presented  to  the 
administrator.  Chappell  v.  Brooks,  33 
Tex.  275. 

Objection  to  Form  Must  Be  Speci- 
fied.— If  the  rejection  of  a  claim  by  an 
administrator  is  in  general  terms  speci- 
fying no  reason,  then  in  a  suit  to  es- 
tablish it  the  administrator  can  make 
no  objection  to  the  form  or  manner  of 
presentation.  If  he  will  reject  a  claim 
on  that  ground  he  must  so  specify,  or 
he  will  be  precluded,  and  in  his  defense 
he  will  be  compelled  to  defend  for 
VJ^ant  of  merit.  Gaston  v.  McKnight, 
43  Tex.   619,  624. 

Effect  of  Indorsement  on  Claim  of 
Reason  for  Rejection. — An  adminis- 
trator,   who    indorses    on    a    claim    his 


reason  for  rejecting  it,  will  not  be  al- 
lowed to  plead  or  urge,  in  abatement 
of  the  suit,  any  other  reason  which 
goes  merely  to  the  sufficiency  of  the 
presentation  for  allowance.  Hansell  v, 
Gregg,  7  Tex.  223. 

Raising  Objection  for  First  Time  in 
Supreme  Court — Where  no  objection 
is  taken  to  the  want  of  certainty  in 
the  presentation  of  a  claim  to  an  ad- 
ministrator, either  in  the  rejection  of 
the  claim  or  in  the  answer  in  the  court 
below,  such  objection  can  not  be 
raised  in  the  suprefne  court;  not  even 
in  support  of  the  judgment  of  the 
court  below.  Trigg  v.  Moore,  10  Tex. 
197. 

Objection  on  Appeal  Where  Admin- 
istrator Does  Not  Appeal. — On  appeal 
in  suit  against  an  estate  for  priority 
of  lien,  one  of  lienholders  can  not.  on 
appeal,  object  that  party  obtaining 
judgment  against  the  estate  enforcing 
vendor's  lien  had  not  presented  proper 
claim  to  administrator  when  adminis- 
trator did  not  appeal.  Watt  t.  White, 
46   Tex.    338,   343. 

i.   Presentation  of  Part  of  Claim. 

A  creditor  can  not  present  a  note  to 
an  executor  or  administrator  for  a 
portion  of  the  debt  evidenced  by  it 
and  hold  the  other  in  reserve  for  a 
**more  convenient  season."  So  held 
where  a  note  providing  for  attorney's 
fees  was  presented  without  claiming 
.the  attorney's  fees.  Wicks-Nease  v. 
James,  31  Tex.  Civ.  App.  151.  72  S.  W. 
87,  affirmed  in  07  Tex.  642,  no  op. 

Where  an  evidence  of  indebtedness 
and  the  security  for  its  payment  are 
contained  in  the  same  instrument,  the 
entire  contract  must  be  presented  to 
the  administrator  by  a  creditor  of  the 
estate.  Cundiff  v.  Simpson,  32  Tex. 
144. 
j.    Second  Presentation. 

Where  authentication  and  rejection 
of  claim  is  absolutely  void,  it  may  be 
disregarded  and  second  presentation 
made.      Crosby   v.    McWillie.   11  Tex. 
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94,  96.     See,  also,  Hansell  v,  Gregg,  7 
Tex.  223,  228. 
8.   Authentication. 

a.  Object 

The  purpose  of  the  statute  requiring 
authentication  of  claims  is  most  mani- 
fest to  prohibit  the  representative  of 
an  estate  from  allowing  or  paying  any 
claim  until  the  owner  thereof  shall 
swear  to  the  justness  of  the  same,  and 
also  swear  that  no  part  had  been  set- 
tied  or  paid,  and  thereby  protect  es- 
tates from  fraud  and  imposition.  The 
objects  and  wisdom  of  this  statute 
have  been  fully  recognized  and  en- 
forced by  repeated  decisions  of  the  su- 
preme court.  Converse  &  Co.  v.  Sorley, 
39  Tex.  515,  528.  See,  also,  Greg- 
ory V.  Hughes,  20  Tex.  345,  347;  Cun- 
ningham V.  Taylor,  20  Tex.  126,  129; 
Hansell  v.  Gregg,  7  Tex.  223,  228; 
Coles  V.  Portis,  18  Tex.  155,  157;  Ful- 
ton V.  Black,  21  Tex.  424. 

b.  Necessity. 

(1)    General  Rule. 

No  claim  can  be  allowed  against  an 
estate,  unless  authenticated  in  manner 
prescribed  by  statute.  Walters  v. 
Prestidge,   30  Tex.   65,  72. 

Act  dispensing  with  necessity  of 
presentation  of  claim  held  by  admin- 
istrator against  estate  does  not  dis- 
pense with  necessity  of  affidavit. 
Puckett  V.  McCall,  30  Tex.  457,  460. 

Neither  the  administrator  nor  pro- 
bate court  has  power  to  settle  a  claim 
not  authenticated,  presented,  allowed, 
and  approved  according  to  statute.  An 
attempt  to  do  so  would  not  be  valid, 
and  no  title  would  pass  by  an  order 
or  deed  made  to  transfer  land  to  the 
holder  of  such  claim  in  satisfaction 
thereof.  Converse  v.  Sorley,  39  Tex. 
515;  Jones  v.  Boulware,  39  Tex.  367, 
372;  Chifflet  v.  Willis  &  Bro.,  74  Tex. 
245.  251,  11  S.  W.  1105. 

Prerequisite  to  Suit  upon  Claim. — 
A  mere  creditor  of  an  estate,  whether 
such  by  virtue  of  his  ownership  either 
of  a  legal  or  equitable  claim,  can  not 
maintain  an  action  for  its  enforcemeni 


against  the  administrator  until  after  its 
presentation  duly  authenticated  for  al- 
lowance. Red  River  County  Bank  v, 
Higgins,  72  Tex.  66,  9  S.  W.  745.  And 
see  Robertson  v.  Paul,  16  Tex.  470, 
472;  Garley  v.  Ward,  37  Tex.  20,  22; 
Schmitt  V.  Jacques,  26  Tex.  Civ.  App. 
125,  128,  62  S.  W.  956,  affirmed  in  94 
Tex.  707,  no  op.;  Neill  v.  Hodge,  5 
Tex.  487,  490;  Walters  v.  Prestidge,  30 
Tex.  65,  66. 

(2)    Claims  Which  Must  Be  Authen- 
ticated. 

(a)  Money  Claims. 

All  claims  for  money  against  es- 
tates, by  whomsoever  held  must  be  ac- 
companied by  affidavit  of  their  just- 
ness before  their  final  approval.  Puck- 
ett V.  McCall,  30  Tex.  457,  460. 

The  claims  against  estates  of  de- 
ceased persons  required  to  be  sworn 
to  by  Act  1848,  §  49  are  claims  for 
money.    Simpson  v.  Reily,  31  Tex.  298. 

(b)  Mortgage. 

Under  Act  1848  (Pasch.  Dig.,  art. 
1095),  specifying  the  manner  in  which 
"claims  for  money,"  etc.,  against  a 
testator  or  intestate  shall  be  verified 
before  presentation  to  the  executor  or 
administrator,  a  mortgage  is  not  a 
"claim  for  money."  Simpson  v.  Reily, 
31  Tex.  298. 

(c)  Claim  of  Personal  Representative 
against  Estate. 

The  statute  (Pasch.  Dig.,  art.  1394), 
providing  a  special  mode  for  the  pre- 
sentation of  the  claim  of  an  executor 
or  administrator  against  the  estate  of 
his  testator  or  intestate  dispenses  with 
the  necessity  of  the  allowance  of  his 
own  claim  by  the  administrator,  but 
not  with  the  affidavit  required  by 
Pasch.  Dig.,  art.  1309.  Puckett  v.  Mc- 
Call, 30  Tex.  457.  And  see  Richardson 
V.  Kennedy,  74  Tex.  507,  509,  12  S.  W. 
219. 

(d)  Claims    Enforced    against    Inde- 
pendent  Executor. 

When  a  testator,  acting  under  the 
statute  of  1862   (Pas.   Dig.,  art.  1371), 
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had  provided  by  his  will  that  the  pro- 
bate court  should  have  no  control  of 
his  estate,  but  had  placed  the  estate  in 
the  hands  and  subject  to  the  discre- 
tion of  the  executor,  it  was  not  neces- 
sary for  a  creditor  of  the  estate  to 
verify  his  claim  by  affidavit  and  pre- 
sent it  to  the  executor  for  allowance, 
as  required  by  law  when  an  estate  is 
being  administered  in  the  usual  way; 
and  the  creditor  could  institute  and 
maintain  suit  in  the  district  court,  on 
his  claim,  without  verifying  and  pre- 
senting it  for  allowance.  Pleasant  v. 
Davidson.  34  Tex.  459;  Smyth  v.  Cas- 
well, 65  Tex.  379,  382;  Howard  v.  John- 
son, 69  Tex.  655,  658,  7  S.  W.  522;  Roy 
V,  Whitaker  (Civ.  App.),  50  S.  W.  491, 
493,  affirmed  in  93  Tex.  649,  no  op. 
(e)    Uncertain  Claims. 

See  post,  "Claims  Incapable  of  Proof 
by  Affidavit,"  VII,  E,  2,  b,  (3). 

(3)   Claims  Incapable  of  Proof  by  Affi. 
davit. 

If  claim  is  of  such  a  nature  that  it 
can  not  be  verified  with  a  reasonable 
degree  of  certainty,  the  holder  can  sue 
the  administrator  without  regard  to 
Pas.  Dig.,  art.  1310.  King  v.  Cassidy, 
36  Tex.  531,  538;  Merle  v.  Andrews,  4 
Tex.  200,  214. 

Claims  Arising  from  Contract  for 
Services. — Claim  growing  out  of  con- 
tract for  services  and  cash  deposited 
was  not  such  account  as  could  be 
proved  against  estate  by  affidavit  un- 
der art.  2266,  Rev.  Stat.  Ballard  v. 
McMillan  5  Tex.  Civ.  App.  679,  25  S. 
W.  327;  Austin,  etc.,  R.  Co.  v.  Daniels, 
62  Tex.  70. 

Open  Account — "Where  the  claim 
is  merely  an  aggregation  of  items 
based  upon  special  contracts  which 
are  clear  in  their  items,  with  nothing 
open  or  undetermined,  it  is  not  an 
'open  account'  within  the  meaning  of 
the  statute,  and  can  not  be  proved  by 
affidavit."  Ballard  v.  McMillan,  5  Tex. 
Civ.  App.  679,  683.  25  S.  W.  327.  And 
see  McCamant  v,  Batsell,  59  Tex.  363, 
369. 


Verified  Account — A  verified  ac- 
count of  a  physician  for  professional 
services  rendered  an  intestate  is  not 
such  an  account  as  can  be  proved  un- 
der Sayles'  Civ.  Stat.,  art  2323,  pro- 
viding that  verified  open  accounts 
shall  be  prima  facie  evidence  of  the  ex- 
istence of  the  debt.  Garwood  v.  Schli- 
chenmaier,  25  Tex.  Civ.  App.  176,  60 
S.  W.  573. 

c.    Form,  Requisites  and  Sufficiency  of 
Affidavit 

(1)  Form. 

Governed  by  Statute. — Manner  of 
authentication  of  claims  against  estates 
is  governed  by  statute.  Walters  r. 
Prestidge,  30  Tex.  65,  71.  * 

(2)  Requisites  and  Sufficiency, 
(a)    In  General. 

Affidavit  of  claim  against  estate  re- 
quired by  Rev.  Stat.,  arts.  2072,  2074, 
must  follow  provision  of  art.  6,  Rev. 
Stat.,  respecting  affidavits  generally. 
Anderson  v,  Cochran,  93  Tex.  583,584, 
57  S.  W.  29.  See,  generally,  the  title 
AFFIDAVITS,  vol.  1,  p.  165. 

Need  Not  Use  Language  of  Statute. 
— In  an  affidavit  to  authenticate  a 
claim  against  an  estate  the  precise 
words  of  the  statute  need  not  be  used. 
It  is  sufficient  if  the  substance  appear. 
Crosby  v,  McWillie,  11  Tex.  94;  Wal- 
ters t/.  Prestidge,  30  Tex.  65;  Harper 
V.    Stroud,    41   Tex.    367,    372. 

Must  Possess  All  Essential  Req- 
uisites.— Where  an  affidavit  authen- 
ticating a  claim  against  the  estate  of  a 
deceased  person  is  wanting  in  any  of 
the  essential  requisites  prescribed  by 
law,  the  administrator  is  forbidden  to 
allow  the  claim  and  if  he  does  allow 
it  his  act  is  expressly  declared  to  be  of 
no  effect.  Walters  v,  Prestidge,  30 
Tex.  65. 

An  affidavit  for  tlie  authentication  of 
a  claim  against  a  decedent's  estate 
must  contain  the  requisites  prescribed 
by  the  statute,  and,  failing  to  do  so. 
the  allowance  of  the  claim  by  the  ad- 
ministrator, or  even  its  approval  by 
the  probate  jpdge,  can  give  it  no  valid- 
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ity.  Gillmore  v.  Dunson,  35  Tex. 
435. 

Forms  Held  Sufficient— Where  a 
claim  against  the  estate  of  a  deceased 
person  contains  a  jurat,  "S.worn  to  and 
subscribed  before  me  this  December 
16,  1873.  Attest:  L.  Bostwick,  Clerk," 
—the  claim  contains  a  sufficient  affi- 
da,vit  to  entitle  it  to  be  proven  as  a 
claim  against  the  estate.  Etter  v.  Du- 
gan,  1  Posey  Unrep.  Cas.  175. 

Form  of  authentication  of  claim 
adopted  herein,  approved  as  proper. 
Harper  v.  Stroud,  41  Tex.  367,  372. 

(b)  Must  Be  in  Writing. 

The  affidavit  required  to  establish  a 
claim  against  an  estate  (Rev.  Stat., 
arts.  2072,  2074)  must  comply  with  the 
requirements  of  Rev.  Stat.,  art.  6,  as 
to  affidavits,  and  be  in  writing.  An- 
derson V,  Cochran,  93  Tex.  583,  57  S. 
W.  29.  See,  also,  Lanier  v,  Taylor 
(Civ.  App.),  41  S.  W.  516  (see  93  Tex. 
712,  no  op.).  See  the  title  AFFI- 
DAVITS, vol.  1,  p.  166. 

(c)  Signature. 

Rev.  St.  art.  2072,  provides  that  ex- 
ecutors and  administrators  shall  allow 
nc  claim  unless  accompanied  by  an 
affidavit  of  its  correctness.  Article  2074 
permits  such  affidavit  to  be  made  be- 
fore an  officer  authorized  to  adminis- 
ter oaths.  Article  2075  declares  that 
an  allowance  or  approval  of  a  claim 
without  "such  affidavit"  shall  be  of  no 
force  or  effect.  One  who  presented  a 
claim  to  an  administratrix  accom- 
panied it  with  an  affidavit  with  a  prop- 
erly signed  jurat,  but  without  the  sig- 
nature of  the  affiant.  Held,  that  the 
affidavit  was  insufficient,  and  that  the 
claim  was  not  properly  presented.  An- 
derson v.  Cochran,  57  S.  W.  29,  93  Tex. 
583. 

The  tender  to  an  administrator  of  a 
claim  against  an  estate,  and  an  instru- 
ment purporting  to  be  an  affidavit,  but 
which  is  fatally  defective  for  want  of 
the  signature  of  the  affiant,  does  not 
constitute  a  presentation  of  the  claim, 
in  view  of  Rev.  St.  1895,  art.  2072,  pro- 


viding that  no  claim  against  an  estate 
shall  be  allowed  unless  accompanied 
by  an  affidavit  in  writing.  Lanier  v. 
Taylor  (Civ.  App.),  41  S.  W.  516. 
See  Alford  v,  Cochrane,  7  Tex.  485. 
See  the  title  AFFIDAVITS,  vol.  1,  p. 
166. 

(d)    Contents  of  Affidavit. 

An  affidavit  authenticating  a  claim 
against  the  estate  of  a  deceased  person 
in  these  words:  "The  within  account, 
as  charged  against  the  estate,"  etc.,  "is 
correct  and  just,  after  allowing  all 
proper  credits,  to  the  best  of  his 
knowledge  and  belief,"  is  not  a  suffi- 
cient compliance  with  the  statute 
(Pasch.  Dig.  arts.  1309,  1310),  which 
requires  that  such  affidavit  shall  state 
that  "the  claim  is  just,  and  that  all 
legal  offsets,  payments,  and  credits, 
etc.,  have  been  allowed,"  because  the 
affidavit  omits  "offsets"  and  "pay- 
ments," and  employs  no  equivalent 
words.  Walters  v.  Prestidge,  30 
Tex.  65;  Cannon  v.  McDaniel,  46  Tex. 
303;  National,  etc..  Trust  Co.  v.  Fly, 
29  Tex.  Civ.  App.  533,  534,  69  S.  W. 
231;  Puckett  v.  McCall,  30  Tex.  457; 
Robertson  v.  Paul,  16  Tex.  470,  475; 
Trigg  V.  Moore,  10  Tex.  197,  199; 
Taylor  v.  Williams,  101  Tex.  388,  108 
S.  W.  815;  Gillmore  v.  Dunson,  35  Tex. 
435,   438. 

Act  1848  (Pasch.  Dig.,  art.  1309) 
provides  that  no  executor-  or  adminis- 
trator shall  allow  any  claim  unless  ac- 
companied by  a  written  affidavit  "that 
the  claim  is  just,  and  that  all  legal  off- 
sets, payments,  and  credits  known  to 
affiant,  have  been  allowed."  Held,  that 
the  affidavit  was  substantially  the  same 
as  that  required  by  the  probate  law  of 
1870  (Pasch.  Dig.,  art.  5650),  providing 
that  the  executor  or  administrator 
shall  not  allow  any  claims  unless  ac- 
companied by  an  affidavit  "that  the 
claim  is  just,  that  nothing  has  been 
paid  or  delivered  towards  the  satisfac- 
tion of  such  claim,  except  what  is  men- 
tioned or  credited  (if  any),  that  there 
are  no  counterclaims  known  to  affiant 
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which  have  not  been  allowed  (if  any), 
and  that  the  sum  claimed  is  justly  due/' 
Gaston  y.  McKnight,  43  Tex.  619. 

A  verification  of  a  claim  against  an 
estate,  made  by  the  administrator  of 
the  estate  owning  it,  which  fails  to 
state  that  the  account  is  just,  or  that 
the  facts  stated  in  the  -affidavit  are 
known  to  him,  is  insufficient,  under 
Sayles'  Civ.  St.  art.  2072,  requiring 
such  verification  to  show  that  it  is 
just,  and,  if  made  by  a  person  other 
than  the  owner,  to  state  that  affiant  is 
cognizant  of  the  facts  therein  stated. 
Strickland  v,  Sandmeyer,  52  S.  W.  87, 
21  Tex.  Civ.  App.  351. 

Meaning  of  "Offsets,  Payments  and 
Credits."— Paschal's  Dig.,  arts.  1309, 
1310,  provides  that  the  affidavit  au- 
thenticating a  claim  against  the  estate 
of  a  deceased  person  must  state  that 
the  claim  is  just  and  that  all  legal  off- 
sets, payments  and  credits  known  to 
the  affiant  have  been  allowed,  or 
equivalent  words  must  be  employed. 
Held,  that  "offsets,  payments  and 
credits"  were  intended  to  comprehend 
every  claim  for  money  of  whatever 
character  existing  in  favor  of  the  tes- 
tator or  intestate  and  every  right  or 
equity  which,  if  allowed,  would  reduce 
the  claim  presented.  Walters  v, 
Prestidge,  30  Tex.  65. 

Omission  of  "Offsets"— "Credits" 
Docs  Not  Include  "Offsets.**— An  affi- 
davit for  the  authentication  of  a  claim 
against  a  decedent's  estate  averring 
that  "all  legal  payments  and  credits" 
had  been  allowed,  is  fatally  defective 
for  omitting  to  mention  "offsets"  in 
the  same  connection.  Gillmore  v, 
Duncan,  35  Tex.  435,  following  Wal- 
ters V.  Prestidge,  30  Tex.  65,  66. 

The  word  "credits"  as  employed  in 
Paschal's  Dig.,  arts.  1309,  1310,  pro- 
viding that  the  affidavit  authenticating 
a  claim  against  the  estate  of  a  de- 
ceased person  must  state  that  the 
claim  is  just  and  that  all  legal  off- 
sets, payments  and  credits  known  to 
the   affiant   have   been   allowed,    has   a 


limited  as  well  as  a  general  meaning 
and  as  used  in  the  statute  it  does  not 
include  offsets  as  well  as  payments. 
Walters  v.   Prestidge,   30  Tex.   65. 

When  Equivalent  Terms  Used  They 
Must  be  Equally  Comprehensive. — 
Paschal's  Dig.,  arts.  1309,  1310,  pro- 
vides that  the  affidavits  authenticating 
a  claim  against  the  estate  of  a  de- 
ceased person  must  state  that  the 
claim  is  just  and  that  all  legal  off- 
sets, payments  and  credits,  known  to 
the  affiant  have  been  allowed  or 
equivalent  words  must  be  employed. 
Held,  that  if  equivalent  words  to  "le- 
gal offsets,  payments  and  credits"  are 
employed  they  must  be  equally  com- 
prehensive, certain,  expressive  and  ex- 
haustive upon  the  conscience.  Wal- 
ters V.  Prestidge,  30  Tex.  65. 

Disclosing  Means  of  Information.^ 
Although  an  affidavit  by  an  agent  or 
attorney,  probating  a  claim  against  an 
estate,  does  not  disclose  his  means  of 
information,  it  is  sufficient,  if  the  ex- 
ecutor or  administrator  does  not  ob- 
ject to  it  on  that  account,  when  it  is 
presented  for  his  allowance  or  objec- 
tion. Keesee  v.  Beckwith,  32  Tex. 
731. 

Reference  to  New  Promise  Taking 
Claim  Out  of  Statute  of  Limitations. 
— There  was  presented  to  an  adminis- 
tratrix a  claim,  consisting  of  a  note  and 
mortgage,  apparently  barred  by  the 
statute  of  limitations,  but  accompanied 
by  written  acknowledgments  of  the 
justice  of  the  claim,  and  the  affidavit 
stated  that  the  above  claim  (referring 
to  the  note  and  mortgage)  was  just, 
etc.  The  claim  was  rejected  by  the  ad- 
ministratrix on  the  ground  that  it  had 
been  "paid  and  discharged,'*  and  it  was 
held  that  the  affidavit  contained  a  suffi- 
cient description  of  the  claim.  Hansell 
r.  Gregg,  7  Tex.  223. 

Affidavit  of  Justness  of  Debt  Em- 
braces Attorney's  Fees. — Before  the 
maturity  of  a  note  calling  for  attorney 
fees,  if  collected  by  judicial  proceed- 
ings, the  maker  died,  and  plaintiff,  the 
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holder  of  the  note,  employed  an  agent 
who  was  not  an  attorney  to  present 
the  note  against  the  maker's  estate. 
Such  presentment  was  made  before 
the  maturity  of  the  note,  and  the 
amount  due,  with  interest,  was  allowed. 
The  claim  on  the  note  not  having  been 
paid  when  the  note  matured,  plaintiff 
employed  attorneys  who  procured  an 
order  of  the  probate  court  for  the  sale 
of  property  of  the  estate  to  pay  the 
note,  after  which  they  presented  a 
claim  for  attorney's  fees,  which  was 
not  allowed  by  the  executor.  The 
affidavit  to  the  original  claim  by  the 
agent  stated  that  "the  claim  repre- 
sented by  said  note  and  deed  of  trust 
was  just."  Held,  that  this  was  broad 
enough  to  embrace  the  whole  debt, 
including  the  attorney  fees.  Wicks- 
Xease  r.  James,  31  Tex.  Civ.  App.  151, 
72  S.  W.  87,  affirmed  in  97  Tex.  642, 
no  op. 

d.   Who  May  Authenticate  Claims. 

It  is  left  to  the  judgment  and  discretion 
of  administrator  to  decide  if  affidavit  to 
claim  be  made  by  proper  person.  Wal- 
ters V.  Prestidge,  30  Tex.  65,  75.  See,  also, 
Dunn  V.  Sublett.  14  Tex.  521;  Hansell 
r.  Gregg,  7  Tex.  223;  Mcintosh  v. 
Greenwood,  15  Tex.  116;  Shelton  v. 
Berry,  19  Tex.  154;  Alford  v.  Coch- 
rane. 7  Tex.  485. 

Where  an  administrator  would  reject 
a  claim,  because  it  is  authenticated  by 
the  affidavit  of  a  person  who  does  not 
purport  to  be  the  owner  or  his  agent, 
and  does  not  state  the  means  of  infor- 
mation of  the  deponent,  he  must  place 
his  rejection  on  that  groutid.  Shelton 
V.  Berry,  19  TeX.  154;  Dunn  v.  Sublett, 
14  Tex.  521,  531;  Hansell  v.  Gregg,  7 
Tex.  223;  Walters  v.  Prestidge,  30 
Tex.  65. 

Affidavit  Need  Not  Be  Made  by 
Owner. — It  is  not  essential  to  the  due 
presentation  of  a  claim  to  an  adminis- 
trator for  allowance  under  article  1158 
of  the  digest  that  the  affidavit  ac- 
companying the  claim  be  made  by  the 


owner.  Mcintosh  v.  Greenwood,  15 
Tex.  116;  Hansell  v.  Gregg,  7  Tex. 
223.  See  Dunn  v,  Sublett,  14  Tex.  521; 
Shelton  v.  Berry,  19  Tex.  154. 

May  Be  Made  by  Agent  or  Attorney. 
— The  statute  does  not  fequire  that  the 
owner  of  a  claim  presented  to  an  ad- 
ministrator for  allowance  should  make 
the  affidavit,  but  it  may  be  made  by  an 
agent  or  attorney,  who  is  conversant 
with  the  facts.  Hansell  v,  Gregg,  7 
Tex.  223;  Mcintosh  v.  Greenwood,  15 
Tex.  116,  117. 

An  administrator  may  approve  a 
claim  against  the  estate  of  his  intes- 
tate supported  by  an  affidavit  made  by 
one  whom  the  administrator  knows  to 
be  the  agent  of  the  owner  of  the  claim. 
Heath  v.  Garrett,  46  Tex.  23. 

Not  Necessary  That  Affidavit  Show 
Agency. — An  affidavit  supporting  a 
claim  against  an  estate,  made  by  an 
agent,  is  not  invalid  because  it  does 
not  show  such  agency.  Heath  v.  Gar- 
rett, 46  Tex.  23. 

The  holder  of  a  mortgage  against 
property  belonging  to  the  estate  of  a 
decedent,  but  for  a  debt  not  owed  by 
the  estate,  may  make  oath  to  his  claim, 
not  as  a  claim  against  the  entire  es- 
tate, but  as  one  against  a  specific  part 
thereof.  Whitmire  v.  May,  96  Tex.  317, 
72  S.  W.  375    affirming  69  S.  W.  100. 

Foreign  Administrator. — As  a  for- 
eign administrator  can  not  as  such 
prosecute  suits  in  this  state,  to  col- 
lect choses  in  action  due  his  intestate, 
he  can  not  verify  claims  for  the  pur- 
pose of  having  them  recognized  or  es- 
tablished against  the  administrator  of 
the  debtor.  Cherry  r.  Speight,  28  Tex. 
503,  520.  See,  also,  Cobb  v.  Norwood, 
11  Tex.   556. 

An  administrator  in  another  state, 
who  has  there  recovered  a  judgment 
in  personam  against  a  decedent  whose 
estate  and  personal  representative  are 
in  this  state,  is  competent  to  verify  the 
judgment  as  a  claim  against  the  repre- 
sentative of  the  debtor  in  this  state. 
Cherry  v.  Speight,  28  Tex.  503. 
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e.  Before  Whom  Authentication  May 

Be  Made. 

In  certifying  to  an  affidavit  made  in 
another  state,  and  accompanying  a 
note  presented  to  an  administrator, 
and  required  by  Hart.  Dig.  art.  1158, 
to  be  made  before  some  judge  of  a 
court  of  record  having  a  seal,  the  cer- 
tificate is  properly  attested  by  the 
clerk  by  his  official  seal,  as  the  clerk 
of  a  court  of  record  is  ordinarily  the 
official  keeper  of  its  seal,  and  the  seal 
of  the  court  is  his  official  seal.  Moore 
V.   Carson,   12  Tex.   66. 

In  1874,  the  district  court  had  juris- 
diction of  administrations  and  estates 
and  the  clerk  of  the  court  being  em- 
powered to  perform  all  the  duties 
theretofore  performed  by  county 
clerks,  was  an  officer  having  a  seal  of 
office  and  generally  authorized  to  ad- 
minister oaths  and  was  an  officer  be- 
fore whom  a  claim  against  an  estate 
could  be  authenticated.  Swift  v. 
Trotti,  52  Tex.  498. 

Commissioner  of  Deeds.— A  com- 
missioner appointed  by  the  governor  to 
take  acknowledgments  of  deeds  in  an- 
other state  has  authority  to  take  and 
certify  an  affidavit  in  authentication  of 
a  claim  against  the  estate  of  a  deceased 
person.  Greenwood  v.  Woodward,  18 
Tex.  1;    Hailey  v.  McGee,  19  Tex.  107. 

f.  Operation  and  Effect. 

The  only  effect  of  an  affidavit  to  a 
claim  is  to  make  it  optional  with  the 
administrator  to  allow  or  reject  the 
claim.  Without  it,  he  could  not,  under 
the  statute,  legally  allow  the  claim; 
with  it,  he  may  allow  or  reject,  at  his 
discretion  and  according  to  his  own 
sense  of  justice.  Hansell  v.  Gregg,  7 
Tex.  223,  229. 

g.  Defects  and  Objections. 

See  ante,  "Contents  of  Affidavit," 
VII,  E,  2,  c,   (2).   (d). 

Time  of  Objection. — Mere  irregular- 
ities in  the  form  of  a  jurat  to  i  claim 
against  an  estate  should  be  objected 
to,  if  at  all,  by  the  administrator,  when 
the    claim    is    presented    for    allowance  1 


or  rejection.  Etter  v.  Dugan,  1  Posey 
175;    Hansell   v.   Gregg,   7   Tex.   223. 

An  affidavit  probating  a  note  against 
an  estate  alleged  that  the  note  "was 
just,'*  instead  of  that  it  "is  just;"  but 
on  its  presentation  to  the  executors 
they  took  no  objection  to  the  affidavit. 
Held,  that  after  suit  brought,  their  ob- 
jection, based  upon  the  use  of  the  past 
instead  of  the  present  tense,  could  not 
avail  as  a  defense.  Keesee  v.  Beck- 
with,  32  Tex.  732. 

Objection  Postponed  Till  Suit 
Brought. — Where  a  claim  is  presented 
against  the  estate  of  a  decedent  and 
the  affidavit  is  imperfect  in  authentica- 
tion the  administrator  should  object 
to  it  at  the  time,  and  not  having  done 
so  the  objection  can  not  be  raised  in 
an  action  on  the  claim.  Etter  v.  Du- 
gan, 1  Posey  Unrep.  Cas.  175;  Keesee 
V.   Beckwith,  32  Tex.  732,   736. 

Objection  to  Person  Making  Affida- 
vit  Must  Be  Steted  in  Rejection.— If 
administrator's  objection  to  claim  goes 
to  person  making  affidavit  he  must 
state  it  in  his  rejection.  Walters  v. 
Prestidge,  30  Tex.  65,  74. 

Where  a  claim  against  an  estate  is 
authenticated  by  the  affidavit  of  a  per- 
son who  does  not  purport  to  be  the 
owner  thereof  or  the  agent  of  the 
owner,  if  the  administrator  would  re- 
ject the  claim  on  that  ground,  he  must 
state  such  cause  specially  in  his  re- 
jection; and  can  not  raise  it,  for  the 
first  time,  when  sued  for  the  estab- 
lishment of  such  claim.  Dunn  v,  Sub- 
lett,  14  Tex.  521. 

Objection  to  Words  of  AfiEdavit — 
If  administrator's  objection  be  to  words 
of  affidavit  he  need  not  state  that  fact,, 
but  may  raise  it  for  first  time  when 
sued.  Walters  r.  Prestidge,  30  Tex. 
65,  74. 

Affidavit  Presumed  Sufficient  on  Ap- 
peal When  No  Objection  Made  below. 
— When  the  affidavit  upon  which 
claims  were  allowed  is  not  contained 
in  the  record  but  it  is  merely  stated 
that  they  were  allowed  and  approved,. 
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and  no  objection  was  made  in  the  court 
below  to  their  ranking  as  secured 
claims,  the  affidavit  must  be  presumed 
to  contain  all  the  essential  requisites. 
Warhmund  v,  Merritt,  60  Tex.  24,  28. 

F.     ALLOWANCE     AND      DISAL- 
LOWANCE. 

1.  Necessity. 

In  the  case  of  Danzey  v.  Swinney,  7 
Tex.  626,  "the  court  say  that  a  claim, 
"until  either  approved  or  disapproved, 
has  no  judicial  standing,  and  can  not 
be  made  the  foundation  of  an  action  in 
any  court,  at  least  for  the  purpose  of 
satisfaction  out  of  the  assets  of  the 
estate."  Thompson  v.  Branch,  35  Tex. 
21,   25. 

2.  Allowance  or  Rejection  by  Executor 

or  Administrator. 

a.  Necessity  for  Allowance. 

A  probate  court  can  not  enforce 
payment  of  a  claim  against  an  estate 
until  the  same  has  been  allowed  by  the 
administrator.  Price  v.  Mclver,  25 
Tex.  769;  Danzy  v.  Swinney,  7  Tex. 
617. 

b.  Authority  of  Executor  or  Admin- 
istrator. 

(1)    In  General. 

Administrator  can  do  no  more  than 
pass  upon  indebtedness  and  allow  or 
reject  claim.  Western  Mortg.,  etc., 
Co.  V.  Jackman,  77  Tex.  622,  626,  14  S. 
W    305. 

In  passing  on  a  claim  an  administra- 
tor is  authorized  to  pass  on  the  ques- 
tion of  indebtedness  only  and  the 
power  of  classifying  the  claims,  in- 
cluding those  for  the  payment  of  which 
a  lien  on  property  is  asserted,  devolves 
on  the  court.  Western  Mortgage  & 
Investment  Co.  v.  Jackman,  77  Tex. 
622,   14  S.   W.  305. 

(8)    Administrator  Who  Resigned  but 
Whose  Successor  Not  Qualified. 

An  administrator  who  has  petitioned 
the  county  court  to  resign,  had  his  ac- 
count audited,  and  been  ordered  to  de- 
liver over  the  estate  to  his  successor 
when  qualified,  is  not  authorized  to  al- 


low a  claim  against  the  estate,  or  do 
any  other  official  act,  no  matter  if  his 
successor  is  disqualified.  Oldham  v. 
Smith's  Adm'r,  26  Tex.  530. 

(3)  Administrator   Pro   Tem.    Whose 
Powers  Suspended. 

An  administrator  pro  tem.,  whose 
functions  are  suspended  by  the  re- 
straining order  of  a  district  judge,  has 
no  authority  to  allow  a  claim  against 
his  intestate's  estate.  Oldham  v. 
Smith's  Adm'r,  26  Tex.  530. 

(4)  Independent  Executor. 

Where,  by  will,  three  executors  were 
appointed,  with  authority  to  adminis- 
ter without  control  of  the  court  of  pro- 
bate, and  all  qualify  as  such,  it  is  in- 
competent for  two  of  such  executors  to 
allow  a  claim  against  the  estate.  Mc- 
Lane  v.  Belvin,  47  Tex.  493. 

c.  Claims  Which  May  Be  Allowed. 

(1)  In  General 

The  provisions  of  the  statute  respect- 
ing the  allowance  of  claims  by  the  ex- 
ecutor or  administrator  apply  in  terms 
only  to  such  claims  as  existed  against 
the  testator  or  intestate  in  his  lifetime 
and  not  to  claims  incurred  by  the  per- 
sonal representative.  Adriance  v. 
Crews,  45  Tex.  181. 

(2)  Mortgage  of  Estate  Property  for 
Debt  Other  than  of  Estate. 

A  mortgagee  of  property  belonging 
to  an  estate,  for  a  debt  other  than  that 
of  the  estate,  may  make  oath  to  his 
claim,  not  as  a  claim  against  the  entire 
estate,  but  as  a  claim  against  a 
specific  part  thereof,  and  have  it  al- 
lowed and  approved  or  otherwise  es- 
tablished as  provided  by  law.  Whit- 
more  V.  May.  96  Tex.  317,  72  S.  W. 
375.  See  Robertson  v.  Paul,  16  Tex. 
470;    Buchanan  v.  Monroe,  22  Tex.  537. 

(3)  Claims  Owned  by  Executor  or  Ad- 
ministrator. 

Claims  Held  by  Executor  or  Adminis- 
trator.— "An  administrator  has  no  au- 
thority to  allow  claims  which  he  holds 
against  the  estate."  Henderson  v, 
Ayers,  23  Tex.  96,  103. 
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Under  Hart's  Dig.  art.  1242  provid- 
ing a  special  mode  for  the  establish- 
ment of  claims  owned  by  an  adminis- 
trator against  the  estate  which  he  is 
administering,  an  administrator  could 
not  allow  claims  against  the  estate 
held  for  him  by  another  as  attorney  in 
fact,  but  they  must  be.  allowed  in  the 
manner  prescribed.  Henderson  v.  Ay- 
ers,  23  Tex.  96. 

Claims  in  Hands  of  Administrator  as 
Agent  for  Collection. — An  administra- 
tor serving  as  the  attorney  of  a  cred- 
itor of  his  intestate,  and  as  such  inter- 
ested in  the  allowance  of  his  claim, 
has  no  authority  to  allow  such  claim 
against  the  estate.  Henderson  v,  Ayers, 
23  Tex.  96. 

Claim  against  estate  which  is  held 
for  collection  by  administrator  as 
agent,  must  be  established  by  judgment 
of  chief  justice.  Henderson  v.  Ayers, 
23  Tex.  96,  102. 

(4)    Credit  on  Claims  Due  Estete. 

Administrator  may  properly  allow 
without  suit  a  credit  on  a  claim  due  the 
estate  where  he  knows  same  to  be  just 
and  legally  enforceable.  Stonebraker 
V.  Friar,  70  Tex.  202,  204,  7  S.  W.  799. 
d.    Acts  Constituting  Allowance. 

Erasure  of  Rejection. — A  claim 
against  a  decedent's  estate,  which  has 
been  indorsed  by  the  administratrix 
and  rejected,  is  not  reinstated  by  an 
erasure  of  her  signature  thereto  more 
than  three  months  afterwards.  Burks 
V,  Bennett,  62  Tex.  277. 

Withdrawal  of  Answer  and  Consent- 
ing to  Judgment — In  a  suit  on  a  re- 
jected claim  against  an  estate,  the  act 
of  the  administrator  in  withdrawing  his 
answer  and  consenting  to  judgment  is 
equivalent  to  an  approval  of  the  claim. 
Heath  v.  Garrett.  46  Tex.  23. 

Executor's-  Giving  Note  for  Amount 
of  Claim. — The  fact  that  an  executor 
gives  for  a  claim  against  the  estate  a 
note  for  the  amount  thereof,  which 
states  for  what  it  was  given,  does  not 
amount  to  an  allowance  of  the  claim. 
Price  V.  Mclvre,  25  Tex.  769. 


e.  Acts  Constituting  Rejection. 

(1)  Refusal  to  Indorse  Allowance  or 
Rejection  on  Claim. 

Refusal  of  administrator  to  indorse 
allowance  or  rejection  on  claim  amounts 
to  refusal  to  allow  it,  and  will  author- 
ize commencement  of  suit  against  ad- 
ministrator. Cobb  V.  Norwood,  11 
Tex.  556,  560. 

(2)  Rejection  by  Part  of  Several  Elxec- 
utors  or  Administrators. 

If  a  claim  be  presented  to,  and  re- 
jected by,  one  of  several  administra- 
tors, that  is  sufficient  to  authorize  the 
institution  of  suit  to  establish  it.  Dean 
V.  Duffield,  8  Tex.  235. 

f.  Form  and  Proof  of  Rejection. 
Disallowance  of  claim  against  estate 

may  be  indorsed  on  claim  or  proved  by 
evidence  aliunde.  Garrett  v.  Gaines,  6 
Tex.  435,  445. 

Where  claim  is  rejected  by  adminis- 
trator because  affidavit  is  not  made  by 
proper  party,  he  must  state  that  fact 
specifically  in  the  rejection.  Dunn  r. 
Sublett,  14  Tex.  521,  531;  Shelton  v. 
Berry,  19  Tex.  154. 

g.  Grounds  of  Rejection. 

See  ante.  "Requisites  and  Suffi- 
ciency," VII,  E,  2,  c,  (2);  "Defects  and 
Objections,"  VII,  E,  2,  g. 

General  rejection  of  claim  is  pre- 
sumed to  be  on  the  merits  and  not  for 
formal  defects  in  presentation.  Thus 
a  rejection  will  not  be  presumed  to  be 
for  the  want  of  proper  authentication, 
unless  they  be  wanting  in  some  of  the 
requisites  especially  prescribed  by  the 
law.  Dunn  v.  Sublett,  14  Tex.  521. 
531. 

A  mere  technical  maccuracy  m  a 
claim  as  presented  to  an  executor  for 
allowance,  or  in  the  description  of  the 
claim  in  the  affidavit  to  it,  will  not 
justify  the  executor  in  disallowing  the 
claim,  if  the  claim  and  affidavit  as  pre- 
sented show  a  valid  liability  against 
the  testator  Cherry  v.  Speight,  28 
Tex.  503,  overruling  Taney  v.  Edwards, 
27  Tex.  224. 
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h.  Operation  and  Effect. 

(1)  In  General. 

"Neither  the  rejection  nor  the  ac- 
ceptance by  the  administrator  of  a 
claim  can  be  regarded  as  a  test  of  its 
validity  or  invalidity.  The  claim  is  to 
be  submitted  to  the  further  test  of 
suit  on  rejection,  or  of  re-examination 
by  the  probate  judge  on  acceptance. 
If  the  claim  be  established  by  suit,  the 
rejection  by  the  administrator  goes  for 
nothing;  or  if  it  be  disapproved  by  the 
probate  judge  the  acceptance  by  the 
administrator  is  likewise  treated  as  a 
mere  nullity."  Danzey  v,  Swinney,  7 
Tex.   617,   632. 

(2)  On  Right  to  Sue. 

(a)  Effect  of  Acceptance. 
aa.   In  General. 

When  claim  against  successor  is  pre- 
sented to  executor  and  accepted,  claim- 
ant can  not  sue  on  it.  Binge  v.  Smith, 
Dallam   616,   617. 

bb.   Application  of  Allowed  Claims  as 
Set-pffs. 

Where  a  claim  is  presented  to  ad- 
ministrator and  allowed  it  is  presumed 
that  presentation  was  necessary,  and 
the  claim  becomes  an  established  debt 
against  the  estate  and  requires  no  evi- 
dence other  than  the  allowance  to  per- 
mit a  recovery.  Reynolds  v.  Mc  Fad- 
den,  36  Tex.  129,  131. 

The  authentication  of  claims  against 
an  estate,  and  their  allowance  by  the 
administrator,  do  not  prevent  their  ap- 
plication as  set-offs,  in  a  proper  case. 
Eborn  v.  Cannon's  Adm'rs,  32  Tex.  231. 

(b)  Effect  of  Rejection. 

In  an  action  against  an  administrator 
for  fraud  in  a  sale  of  a  land  certificate 
by  the  intestate  to  the  plaintiff,  the 
claim  against  the  estate,  which  has 
been  rejected  by  the  administrator,  is 
admissible  in  evidence,  not  to  show 
the  truth  of  the  claim,  but  that  the 
claim  has  been  rejected,  so  as  to  au- 
thorize suit.  Goss  V.  Dysant,  31  Tex. 
186. 
(8)    Fraudulent  Claim. 

Claim  fraudulent  and  without  consid- 


eration allowed  by  executor  can  only 
be  recovered  to  extent  that  it  is  free 
of  taint  of  fraud.  Montgomery  v. 
Nash,  23  Tex.  157,  162. 
(4)  Administrator's  Filing  Objection 
to  Allowed  Claim. 

Where  an  administrator  has  allowed 
in  full  a  claim  against  the  estate,  his 
filing  objections  to  the  claim  before  it 
is  acted  on  by  the  county  court  does 
not  so  nullify  his  allowance  of  it  as  to 
oust  the  county  court  of  jurisdiction  to 
pass  on  it.  Hensel  v.  International 
Building  &  Loan  Ass'n,  85  Tex.  215,  20 
S.  W.  116. 

3.  Approval  or  Disallowance  by  Court, 
a.    Necessity. 
(1)   Allowance. 

"No  claim  can  be  paid  to  a  creditor 
by  the  administrator  until  it,  after  be- 
ing properly  verified,  has  been  allowed 
by  the  administrator  and  approved  by 
the  court."  Chifflet  v,  Willis  &  Bro., 
74  Tex.  245,  251,  11  S.  W.  1105. 

The  case  of  Danzey  v,  Swinney,  7 
Tex.  617,  was  decided  upon  the  law  of 
1848.  The  law  of  1848  differs  essen- 
tially, from  that  of  1840  in  that  it  re- 
quires the  claim  to  be  presented  to  the 
chief  justice  for  his  approval.  (Hart. 
Dig.,  art.  1160.)  The  act  of  1840  con- 
tained no  such  provision.  Francis  v. 
Williams  &  Co.,  14  Tex.  158. 

Under  Act  1870,  providing  that  at 
each  term  of  court  all  claims  against 
decedent's  estates,  which  have  been  aK 
lowed  and  filed,  shall  be  examined  and 
approved  or  disapproved  by  an  order 
duly  entered,  and  that  the  order  of  ap- 
proval has  the  effect  of  a  judgment,  an 
account  which  was  not  approved  until 
after  it  was  barred  was  not  a  claim 
against  the  estate,  the  order  of  ap- 
proval being  necessary  to  make  it  such. 
Wygal  V.  Woodliefs  Heirs,  76  Tex. 
604,   13   S.  W.  569. 

Mortgage. — A  claim  secured  by  a 
mortgage  must  be  allowed  and  ap- 
proved before  payment  can  be  re- 
quired, or  legally  made  by  the  admin- 
istrator, otherwise  than  upon  his  own 
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personal  responsibility,  in  case  there 
should  not  be  assets  sufficient  to  sat- 
isfy the  preferred  claims.  After  the 
mortgage  has  been  "allowed  and  ap- 
proved, or  established  by  suit,"  the 
manner  of  proceeding  to  enforce  it  is 
prescribed  by  the  statute  (art.  1168). 
Robertson  v.  Paul,  16  Tex.  472,  475; 
Taylor  v,  Williams,  101  Tex.  388,  108 
S.   W.   815,  816. 

The  allowance  of  claims  against  an 
estate  administered  by  an  independent 
executor  need  not  be  approved  by  the 
county  court.  McLane  v,  Belvin,  47 
Tex.  492;  Roy  v.  Whitaker,  92  Tex. 
346,  355.  48  S.  W.  892,  49  S.  W.  367. 

(2)    Disallowance. 

See  post,  "Disallowance  or  Rejec- 
tion," VII,  J,  3,  a. 

b.  Jurisdiction. 

See  ante,  "In  General,"  VII,  F,  2, 
h,  (1). 

Effect  of  Filing  Objections  to  Al- 
lowed Claim. — See  ante,  "Administra- 
tor's Filing  Objection  to  Allowed 
Claim,"  VII,  F,  2,  h,  (4). 

c.  Time. 

(1)  In  General. 

Quaere,  whether  there  is  not  some 
limit,  short  of  the  closing  of  the  ad- 
ministration and  of  the  expiration  of 
the  time  allowed  by  the  general  law  of 
limitations,  within  which  a  creditor 
must  present  his  claim  to  the  judge  for 
approval  after  it  has  been  allowed  by 
the  administrator.  Danzey  v.  Swinney, 
7  Tex.  617. 

"Certainly  the  estate,  and  the  parties 
interested  adversely  to  the  claimant, 
should  not  suffer  prejudice  from  such 
delay;  nor  can  its  partition  be  retarded 
by  the  laches  and  negligence  of  a  cred- 
itor." Danzy  v.  Swinney,  7  Tex.  617, 
633. 

(2)  More  than  Year  after  Publication 
of  Notice. 

Letters  of  administration  were 
granted  and  notice  published  in  1839, 
and  a  claim  against  the  estate  was  al- 
lowed   by    the    administrator    and    ap- 


proved by  the  probate  judge  in  1842. 
Held,  that  a  suit  brought  in  1850  to 
compel  the  administrator  to  pay  the 
claim  could  not  be  defeated  by  the  ob- 
jection that  the  claim  had  not  been  al- 
lowed within  a  year  after  such  publi- 
cation of  notice,  or  that  it  has  not  been 
duly  authenticated,  although  the  latter 
might  be  the  fact.  Howard  v.  Battle, 
18  Tex.  673. 
d.  Form  and  Proof. 
(1)    Approval. 

(a)  Entry  on  Record. 

In  General. — The  requirement  that  an 
approval  of  claim  against  an  estate 
by  clerk  of  district  court  in  vacation 
under  act  of  May  27,  1873,  be  spread 
on  the  records,  is  merely  clerical.  Wy- 
gal  V.  Woodlief,  76  Tex.  604,  13  S.  W. 
569. 

A  mistake  in  entering  an  order  ap- 
proving a  claim  against  an  estate, 
whereby  such  claim  is  ranked  as  of  the 
third  instead  of  the  fifth  class,  will  not 
vitiate  the  order  where  the  recitals 
correct  the  mistake.  Ayers  v.  Waul,  44 
Tex.  549. 

Entry  and  Approval  on  Claim  Docket 
Record. — The  claim  docket  required  to 
be  kept  in  administration  proceedings 
(Rev.  Stat.,  arts.  2729,  2558,  2714,  2080, 
1847)  is  a  record  of  the  court  within 
the  meaning  of  art.  1853  making  orders 
in  such  proceedings  nullities  unless  en- 
tered of  record,  and  the  entry  of  the 
claim  and  its  approval  on  such  docket 
is  a  compliance  with  the  latter  article 
and  establishes  the  claim  against  the 
estate,  though  the  order  be  not  spread 
upon  the  minutes  of  the  court.  De 
Cordova  v.  Rogers,  97  Tex.  60,  75  S. 
W.  16,  reversing  67  S.  W.  1042. 

(b)  Proof    When    Not   Indorsed    on 
Claim. 

In  Texas,  the  probate  judge  is  re- 
quired, when  a  claim  is  presented  to 
him,  to  indorse  thereon,  or  annex 
thereto,  a  memorandum  in  writing, 
signed  by  him,  stating  that  he  approves 
or  disapproves  of  the  allowance,  etc. 
Held   that,   leaving  open  the   question 


Digitized  by 


Google 


Executors  and  Administrators 


593 


whether  such  approval  or  disapproval 
might  not  in  some  cases  be  proved  by 
evidence  aliunde,  yet,  unless  such  ap- 
proval be  indorsed  or  annexed,  the 
prima  facie  presumption,  at  least,  in  a 
proceeding  commenced  since  the  act  of 
1846,  is  that  it  does  not  exist,  even, 
it  seems,  where  the  succession  was 
opened,  and  the  claim  presented  to  the 
administrator,  under  the  act  of  1840. 
Danzey  v.  Swinney,  7  Tex.  617. 

Presumption  from  Part  Payment. — 
Where  an  administrator  had  ad- 
mitted and  allowed  a  claim  against  the 
estate,  and  a  subsequent  administrator 
de  bonis  non  had  made  payments 
thereon,,  such  claim,  in  a  subsequent 
proceeding  to  compel  its  payment,  will 
be  presumed,  in  the  absence  of  a  state- 
ment of  facts  showing  a  contrary  in- 
ference, to  have  been  ranked  among 
the  established  claims  against  the  es- 
tate, and  the  administrator  will  not  be 
entitled  to  plead  the  statute  of  limita- 
tions thereto.  Francis  v.  Williams,  14 
Tex.  158. 
(2)  Entry  of  Disallowance. 

It  would  seem  that  the  proper  prac- 
tice in  allowing  or  rejecting  claims 
against  estates  by  the  chief  justice,  is 
to  enter  an  order  in  the  minutes  of  the 
court,  and  not  merely  to  indorse  a  mem- 
orandum on  the  claim.  Davenport  v. 
Lawrence,  19  Tex.  317. 
e.  Grounds  for  Disapproval. 

Fraudulent  addition  of  name  in 
promissory  note  by  holder  after  death 
of  one  of  the  makers,  after  allowed  by 
administrator,  is  good  ground  for  dis- 
approval by  court.  Harper  v.  vStroud, 
41  Tex.  367,  374. 
i  Operation  and  Efifect. 
(1)   In  General. 

The  approval  or  rejection  of  a  claim 
against  an  estate  of  a  decedent  by  the 
county  court  has  the  effect  of  judg- 
ment Williams  r.  Robinson,  63  Tex. 
576,  580. 

(a)   Effect  of  Approval  as  Judgment. 

The  acknowledgment  by  the  admin- 
istrator, and  the  approval  by  the  pro-  ' 
7  Tex— 38 


bate  judge,  of  a  claim  against  the  es- 
tate, is  a  quasi  judgment  against  the 
estate  and  has  (at  least  in  a  high  de- 
gree) all  the  effects  of  a  judgment  in 
favor  of  the  creditor;  and,  as  such,  it 
establishes  the  light  and  concludes  the 
matter  in  controversy.  Baker  v.  Rust, 
37  Tex.  242,  244;  Eccles  v.  Daniels,  16 
Tex.  136,  139;  Williams  7'.  Robinson,  63 
Tex.  576,  580;  Sutton  v.  Page,  4  Tex. 
142,  147;  Jones  z\  Underwood,  11  Tex. 
116;  Neill  v,  Hodge,  5  Tex.  487;  Swen- 
son  V.  Walker,  3  Tex.  93;  Toliver  v. 
Hubbell,  6  Tex.  166;  Finley  v.  Caroth- 
ers,  9  Tex.  517;  Moore  v.  Hillebrant, 
14  Tex.  312,  315;  Smith  v.  Downs,  40 
Tex.  57;  Hillebrant  v.  Burton,  17  Tex. 
138;  Campbell  v.  Wilson,  23  Tex.  253, 
254;  Mosely  v.  Gray,  23  Tex.  496;  Gid- 
dings  V.  Steele,  28  Tex.  732;  Gibson  v. 
Hale,  57  Tex.  405,  408;  Cone  v.  Crum, 
52  Tex.  348,  351;  McDonough  v.  Tutt, 
31  Tex.  199,  201;  Willis  &  Bro.  v.  Smith, 
65  Tex.  656,  658;  Walker  v.  Taul,  1  App. 
Civ.   Cases,  §§  28,  30. 

"The  allowance  and  approval  of  a 
claim  in  the  probate  court  establish 
that  claim  against  the  estate  as  fully, 
for  all  purposes,  as  a  judgment  in  the 
district  court  could.  Neill  v.  Hodge,  5 
Tex.  487."  Thompson  v.  Branch,  35 
Tex.  21,  26. 

When  a  claim  has  been  presented  to 
the  executor  or  administrator  for  al- 
lowance, and  allowed,  and  then  ap- 
proved by  the  county  court,  a  judicial 
proceeding  has  been  instituted,  prose- 
cuted and  carried  to  a  successful  termi- 
nation as  much  as  though  a  regular 
suit  for  debt  and  foreclosure  had  been 
obtained  in  a  district  court.  Wicks- 
Nease  v.  James,  31  Tex.  Civ.  App.  151, 
72  S.  W.  87,  affirmed  in  97  Tex.  642, 
no  op. 

Judgment  of  probate  court  approv- 
ing claim  is  conclusive  where  there  has 
been  no  appeal.  Sabrinos  v.  Chamber- 
lain,   76   Tex.    624,    629,    13    S.    W.   634. 

The  approval  of  a  claim  against  an 
estate  by  the  county  court,  is  binding 
upon  both  residents  and  nonresidents. 
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Such  probate  proceedings  are,  in  a 
sense,  proceedings  in  rem,  and  it  is  not 
necessary  that  notice  be  given  to  heirs 
resident  or  nonresident,  who  by  rea- 
son of  their  interest  are  presumed  to 
be  in  court.  Thomas  v.  Bonnie  Bros., 
66   Tex.   635,    2    S.   W.   724. 

County  court's  approval  of  a  claim 
against  an  estate  is  a  judgment  con- 
clusively establishing  validity  thereof 
until  set  aside  by  direct  proceedings. 
Pleas  of  payment  although  effective  in 
such  proceedings,  are  otherwise  of  no 
avail.  Thomas  v,  Bonnie  Bros.,  66 
Tex.  635,  638,  2  S.  W.  724. 

Account. — In  a  suit  by  an  adminis- 
trator to  recover  the  value  of  property 
alleged  to  have  been  wrongfully  appro- 
priated, the  defendant  relied  on  the  ac- 
tion of  the  administrator  in  approving, 
and  the  county  court  in  allowing,  an 
account  presented  by  him  against  the 
estate,  in  which  the  estate  was  cred- 
ited with  the  value  of  the  property. 
The  action  of  the  county  court  was 
after  the  institution  of  the  suit  in  the 
district  court.  Held:  (1)  The  action  of 
the  county  court  approving  the  claim 
had  the  effect  of  a  final  judgment.  (2) 
The  same  effect  followed  with  refer- 
ence to  the  credits  on  the  account  al- 
lowed. (3)  The  judgment  of  the 
county  court  determined  the  state  of 
the  account.  (4)  The  conclusiveness 
of  the  judgment  of  the  county  court 
on  the  account  both  as  to  debits  and 
credits  was  not  affected  by  the  fact 
that  the  approval  of  the  account  by 
that  court  was  subsequent  to  the  insti- 
tution of  a  suit  by  the  administrator  in 
the  district  court,  which  involved  the 
correctness  of  the  Items  of  the  account 
allowed.  Williams  v.  Robinson,  63 
Tex.  576. 
(8)  Where  Approval  Unnecessary. 

Where  approval  of  claim  by  probate 
judge  is  unnecessary,  such  approval  is 
of  no  effect.  Francis  v.  Williams  & 
Co.,  14  Tex.  158,  164. 
(4)  Executorship  Free  from  Control 
of  Court. 

Where  an  allowance  is  made  by  an 


independent  executor,  the  approval  of 
the  county  court  is  a  nullity.  Howard 
V,  Johnson,  69  Tex.  655,  7  S.  W.  522; 
Smyth  V.  Caswell,  65  Tex.  379:  Wood 
V.  McMeans,  23  Tex.  481,  486;  McLane 
V.  Belvin,  47  Tex.  492,  493;  Evans  v. 
Taylor,  60  Tex.  422. 

The  allowance,  by  the  probate  court, 
of  a  claim  against  an  estate  in  the 
hands  of  executors,  with  power  under 
the  will  to  administer,  etc.,  is  without 
jurisdiction,  and  void  as  against  the  es- 
tate. McLane  v.  Belvin,  47  Tex.  492, 
493. 

Joint  Executors. — Where  claim  is  al- 
lowed by  two  independent  executors 
without  consent  of  third,  its  approval 
by  probate  court  gives  it  no  force.  Mc- 
Lane V.  Belvin,  47  Tex.  492.  501. 

(5)  E^ect  upon  Negotiability  of  Note. 

The  fact  that  a  note  had  previous  to 
the  transfer  been  approved  by  the 
chief  justice  as  a  claim  against  the  es- 
tate of  a  deceased  person,  and  was  con- 
sequently invested  with  the  character 
of  a  quasi  judgment,  "would  not  destroy 
its  negotiability,  but  would  subject  it, 
when  assigned,  to  defenses  against  it 
in  the  hands  of  the  assignor;  and  if 
lost  or  stolen,  or  if  it  have  otherwise 
come  unlawfully  into  the  possession  of 
a  holder,  it  is  subject  to  recovery  from 
his  hands  by  the  true  owner,  or  from 
the  hands  of  any  person  with  whom  it 
may  be  found."  Weathered  v.  Smith, 
9  Tex.  623,  626. 

(6)  Joint  Note  of  Husband  and  Wife 
for  Community  Debt. 

Allowance  of  married  woman's  note 
executed  jointly  with  husband  in  con- 
sideration of  community  property,  by 
wife's  administrator  and  its  appro\'al 
by  judge  merges  it  into  quasi  judg- 
ment. Snow  V.  Mather,  52  Tex.  650, 
656. 

(7)  Eflfect  on  Claims  Secured  by  Spc 
cific  Liens. 

Allowed  claims  can  have  all  benefits 
of  their  specific  liens  without  necessity 
for  suit.  Graham  v.  Vining.  1  Tex. 
639,  645. 
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Debt  Secured  by  Mortgage.— "A 
debt,  secured  by  a  mortgage  on  spe- 
cific property,  *  *  *  if  presented,  al- 
lowed and  placed  on  the  tableau  of  ac- 
knowledged debts,  *  *  *  can  have  all 
the  benefit  of  its  specific  lien  without 
the  necessity  o(  suit.  Should  the  funds 
of  the  estate  be  sufficient,  it  will  be 
paid  out  of  the  general  funds;  if  not 
sufficient  without  sale,  the  sale  will  be 
ordered  by  the  court  on  the  ap- 
plication of  the  executor  or  adminis- 
trator, or  on  their  failure  to  make  such 
application,  of  the  creditor,  and  in 
making  the  order  of  sale  the  judge 
will  have  regard  to  the  nature  of  the 
claims."  Graham  v.  Vining,  1  Tex.  639, 
644. 

The  fact  that  the  owner  of  a  steam 
boiler  placed  in  possession  of  a  me- 
chanic for  purposes  of  repair  dies  before 
its  redelivery  and  payment  for  the  re- 
pairs, and  the  claim  therefor  is  pre- 
sented to  and  allowed  against  his  es- 
tate, being  approved  and  classified  by 
the  county  judge,  does  not  take  away 
the  mechanic's  lien  given  by  Rev.  St. 
1895,  art.  3320,  providing  that,  when 
any  article  shall  be  repaired  by  any 
mechanic  or  other  workman,  he  is  au- 
thorized to  retain  possession  until  the 
amount  due  is  fully  paid  off;  nor  does 
it  impair  the  power  of  sale  given  to 
such  lienor  by  article  3322.  Lithgow  v. 
Sweedborg  (Civ.  App.),  78  S.  W.  246. 

(8)  ££fect    on    Judgment    against   an 
Estate. 

A  judgment  lien  springs  from  a 
judgment  by  operation  of  law  and  the 
allowance  and  approval  of  a  judgment 
against  the  debtor's  estate  carries  with 
the  approval  the  enforcement  of  the 
lien.     Ayers  v.  Waul,  44  Tex.  549. 

The  approval  of  a  judgment  against 
an  intestate,  attaches  its  lien  upon  all 
lands  in  the  county  where  rendered 
without  further  description  of  the 
lands.     Ayerg  v.  Waul,  44  Tex.  549. 

(9)  Claims    Pasrable    in    Confederate 
Money. 

An    administrator's     allowance    of   a 


claim  which  was  payable  in  Confed- 
erate money,  and  approval  of  the  same 
by  a  probate  judge,  is  an  absolute 
nullity,  without  proof  that  the  allow- 
ance and  approval  were  made  or  pro- 
cured by  mistake  or  fraud.  McGar  v, 
Nixon,  36  Tex.   289. 

(10)  Claims    Apparently    Barred    by 
Limitations. 

Every  presumption  will  be  indulged 
in  favor  of  the  allowance  of  a  claim 
claimed  to  have  been  allowed  by  the 
administrator  after  limitations  had  run 
against  it,  and  it  must  be  shown  that 
no  fact  existed  that  would  have  sus~ 
pended  the  statute  of  limitations  dur- 
ing the  period  of  its  apparent  opera- 
tion.  Howard  v.  Johnson,  69  Tex.  655, 
7  S.  W.  522;  Jones  v.  Underwood,  11 
Tex.  116,  118;  Firebaugh  v.  Ward,  51 
Tex.   409,   414. 

If  a  claim  against  an  estate  was  ap- 
parently barred  by  the  statute  of  lim- 
itations at  the  time  of  its  allowance, 
the  presumption  will  be  indulged  that 
it  was  within  one  of  the  exceptions 
preventing  the  bar.  To  overcome  this 
presumption,  the  burden  of  allegation 
and  proof  is  on  the  administrator. 
Cone  V.  Crum,  52  Tex.  348;  Moore  v, 
Hillebrant,    14   Tex.   312,  315. 

As  to  Administrator's  Liability  on 
Final  Settlement.— See  post,  "Credits," 
IX,  B,  2,  c. 

(11)  Claims  Allowed  without  Authentic 
cation. 

Where  an  administrator  has  allowed 
a  claim,  without  authentication,  and  it 
has  been  approved  by  the  probate 
judge,  the  payment  of  such  claim  can 
not  afterwards  be  defeated  at  the  in- 
stance of  the  administrator,  on  the 
ground  merely  of  the  want  of  authen- 
tication when  allowed  and  approved, 
especially  where  such  claim  has  been 
assigned,  and  the  payment  thereof  has 
been  delayed  for  years  by  promises  of 
payment  made  by  the  administrator, 
Howard    v.    Battle,    18    Tex.    673. 

(12)  Whether  Deed  a  Mortgage. 
Plaintiff's  intestate,   prior  to   his   de- 
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mise,  executed  an  instrument  in  form 
a  deed  to  secure  a  debt.  After  his 
death,  defendant  presented  a  claim 
against  the  estate,  which  was  allowed, 
and  credited  with  the  realty  at  a  cer- 
tain value.  PlaintiflF  sued  to  declare  the 
deed  a  mortgage,  and  to  recover  the 
land.  Held,  that  the  judgment  of  the 
probate  court  was  not  res  judicata,  for 
that  court  did  not  have  before  it  the 
question  whether  the  instrument  was 
a  deed  or  mortgage.  Rice  r.  Ward,  54 
S.  W.  318,  judgment  reversed  56  S.  W. 
747,  93  Tex.  532. 
(18)  Allowance  of  Part  of  Claim. 

See    post,    "Partial    Allowance    and 
Rejection,"  VII,  F,  4. 
(14)    Effect  as   Suspending   Statute   of 
Limitations. 

See  post,  "Allowance  and  Approval," 
VII,  J,  8,  b,   (5),   (b),  bb. 
g.  Review. 

No  appeal  lies  to  the  district  court 
from  the  probate  court's  disallowance 
of  a  claim  against  an  estate.  The  rem- 
edy i«  by  suit.  Campbell  v.  Tacka- 
berry,  51  Tex.  37. 

An  appeal  does  not  lie  from  the  al- 
lowance and  approval  of  a  claim  by 
the  administrator,  and  the  chief  jus- 
tice; nor  is  it  such  an  order  as  can  be 
revised  upon  certiorari  by  the  district 
court.    Heffner  v.  Brander,  23  Tex.  631. 

Where  the  probate  court  had  allowed 
a  claim  in  favor  of  an  administrator 
under  art.  1394,  and  entered  such  al- 
lowance upon  the  minutes  of  his  court, 
it  became  a  quasi  judgment,  from 
which  any  creditor,  whose  claim  had 
been  allowed  and  approved,  may  pros- 
ecute a  certiorari  to  the  district  court 
for  the  revision  of  such  judgment,  and 
where  the  district  court  aflfirmed  such 
action  of  the  probate  court,  this  court 
reversed  the  judgment  for  want  of 
such  affidavit.  Puckett  v.  McCall,  30 
Tex.    457. 

Article  203>  Rev.  Stat.,  conferring 
right  of  appeal  from  final  judgment  of 
probate  court  approving  claims  against 
an   estate,   embraces   only   such   claims 


as  originated  before  commencement  of 
administration.  Richardson  v,  Kennedy, 
74  Tex.  507,   509,   12  S.  W.  219. 

Final  Judgment.  —  Texas  statute 
makes  action  of  court  in  approving  or 
disapproving  claim  against  estate  of  de- 
cedent a  final  judgment.  Walker  v. 
Keer,  7  Tex.  Civ.  App.  498,  502,  27 
S.   W.   299. 

Jurisdiction. — The  allowance  of  a 
claim  by  an  administrator,  and  its  ap- 
proval by  the  probate  judge,  is  a  quasi 
judgment,  which  can  not  be  reviewed 
by  the  county  court.  Moore  v.  Hille- 
brant,   14   Tex.   312,   65   Am.   Dec    118. 

"The  probate  court  could  not  review 
its  decision,  nor  could  it  be  revised 
by  the  district  court  when  carried  into 
that  court  by  an  appeal,  because  if 
the  court  from  whence  the  appeal  is 
taken  can  not  take  cognizance  of  the 
subject  matter  the  court  to  which  the 
appeal  is  taken  can  not.  (See  Aulanier 
V.  Governor,  1  Tex.  653.)"  Moore  v. 
Hiliebrant,    14   Tex.    312,   315. 

Person  Who  May  AppcaL— Under 
Rev.  Stat.  1879,  art.  2200,  permitting 
an  appeal  from  any  order  or  judg- 
ment of  a  county  court  in  a  matter 
pertaining  to  the  estate  of  a  deceased 
person  by  any  person  considering  him- 
self aggrieved  thereby,  the  minor  chil- 
dren of  an  intestate  decedent  may 
appeal  from  an  order  allowing  a  claim 
against  his  estate.  Tanner  v.  Ames 
(Civ.    App.),    37    S.    W.    373. 

Under  Rev.  Stat.,  art.  2031,  which 
gives  the  decisions  of  the  probate 
courts  approving  or  disapproving  claims 
against  estates  the  force  and  eflFect  of 
judgments,  and  allows  the  claimant, 
or  any  person  interested,  to  appeal  to 
the  district  court  as  from  other  judg- 
ments of  the  county  court  in  probate 
matters;  and  articles  2201,  2202,  relat- 
ing to  the  mode  of  perfecting  such  ap- 
peal— the  heirs  of  an  estate  may 
appeal  from  the  allowance  of  a  claim 
against  the  estate,  without  giving  no- 
tice of  such  appeal,  though  they  did 
not    appear   and    contest    the   claim  in 
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the  probate  court.  Glenn  v.  Kim- 
brough's  Estate,  70  Tex.  147,  8  S. 
W.  81. 

An  administrator  may  appeal  from 
an  order  of  the  district  court  approv- 
ing a  claim  which  he  has  allowed,  and 
which  he  wishes  to  controvert  for  rea- 
sons arising  subsequent  to  such  allow- 
ance.    Harper  v,  Stroud,  41  Tex.   367. 

Notice  of  Appeal. — An  heir  may  ap- 
peal from  order  of  probate  court  al- 
lowing claim  against  estate  without 
notice  of  appeal.  Glenn  v,  Kimbrough, 
70  Tex.  147,  8   S.  W.   81. 

Effect. — An  appeal  from  a  judgment 
of  the  probate  court  vacates  that  en- 
tire judgment,  and  the  case  stands  in 
the  district  court  for  trial  de  novo. 
Such  a  judgment  can  not  be  accepted 
in  part  and  contested  as  to  the  re- 
mainder; it  is  indivisible.  Callaghan 
V,  Grenet,  66  Tex.  236,  18  S.  W.  507. 
So  held  where  the  county  court  al- 
lowed a  claim  but  placed  it  in  the 
wrong  class. 

"Upon  appeal  the  district  court  tries 
the  whole  case  de  novo  for  all  persons 
interested.  One  person  having  the 
right  of  appeal  and  exercising  it,  does 
so  for  all  persons  having  a  similar 
right.  The  appeal  is  for  the  purpose 
of  revising  the  management  of  the  es- 
tate, and  affects  the  rights  of  all  per- 
sons interested  therein."  Glenn  v. 
Kimbrough,  70  Tex.  147,  8  S.  W.  81. 

Necessity  for  Presenting  Facts  on 
Which  Case  Decided  in  County  Court. 
—An  administrator  de  bonis  non  filed 
in  the  county  court  an  application  for 
the  disallowance  of  a  claim  allowed  by 
the  administrator.  The  court  disap- 
proved of  the  allowance  and  an  appeal 
was  taken  to  the  district  court,  and 
it  sustained  the  appeal  for  want  of 
jurisdiction.  The  facts  on  which  the 
case  was  decided  in  the  county  court 
was  not  brought  to  the  supreme  court. 
Held,  that  the  supreme  court  could  not 
determine  whether  the  action  of  the 
county  court  was  erroneous.  Camp- 
bell V,   Tackaberry,    51    Tex.    37. 


An  allowance  of  a  medical  account- 
by  the  probate  court  will  not  be  set 
aside  by  the  supreme  court  on  account- 
of  its  magnitude,  in  the  absence  of  any 
facts  going  to  show  that  the  account 
was  fraudulent  or  extortionate.  Baker 
V,  Rust,  37  Tex.  242. 

Presumptions. — Where,  in  the  affi- 
davit of  an  administrator  authenticat- 
ing claims  held  by  him  against  an  es- 
tate, there  is  a  defect,  which  the  court 
below  finds  but  a  clerical  omission,  in 
the  absence  of  a  statement  of  facts  or 
bill  of  exceptions,  it  must  be  presumed 
that  it  was  such  an  omission  as  would 
not  invalidate  the  affidavit.  Wright  v. 
Pate    (Sup.),   1   S.  W.  661. 

Burden  of  Proof. — On  appeal  by 
minor  heirs  from  order  allowing  claim 
against  decedent's  estate,  burden  is  on 
claimant  to  establish  claim  and  appel- 
lants have  status  of  defendants.  Tan- 
ner V.  Ames  (Civ.  App.),  37  S.  W.  373, 
374. 

Harmless  Error. — When  a  claim 
against  an  estate  is  considered  on  its 
merits  and  disallowed,  the  claimant 
can  not  complain  because  the  court 
denied  his  motion  to  strike  out,  for 
want  of  verification,  an  answer  setting 
up  that  he  had  assigned  his  claim  be- 
fore its  presentation  to  the  administra- 
tor, since  such  ruling,  if  incorrect,  is 
harmless.  Glenn  v.  Kimbrough's  Es- 
tate,  70  Tex.   147,  8   S.  W.  81. 

Judgment — An  order  of  approval  of 
a  claim  against  an  estate  was  set  aside 
by  the  probate  court  on  application  of 
the  heir.  On  appeal,  the  district  court 
affirmed  the  judgment  of  the  probate 
court,  and  rendered  judgment  for  the 
amount  against  the  executors  person- 
ally. Held,  that  the  judgment  against 
tiie  executors  was  erroneous.  Bailey 
V.  Collins,  14  Tex.   151. 

h.  Collateral  Attack. 

The  allowance  of  a  claim  against  the 
estate  of  a  deceased  person  by  the  pro- 
bate court  is  a  quasi  judgment  and  can 
not  be  collaterally  impeached.  Baker 
V.    Rust,   37   Tex.   242,    244;     Eccles    v. 
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Daniels,  16  Tex.  136,  139;  Harper  v, 
Stroud,  41  Tex.  367,  369;  Williams  v. 
Robinson,  63  Tex.  576,  580;  Xeill  v. 
Hodge,  5  Tex.  487;  Pitner  v.  Flanagan, 
17  Tex.  7;  Cannon  v.  McDaniel,  46 
Tex.  303,  309;  Moore  v.  Hillebrant,  14 
Tex.  312;  Swan  v.  House,  50  Tex.  650, 
653;  Smith  v.  Downes,  40  Tex.  57,  60; 
Firebaugh  r.  Ward,  51  Tex.  409,  414; 
Moore  7'.  Moore,  59  Tex.  54,  61;  How- 
ard V.  Johnson,  69  Tex.  655,  657,  7  S. 
W.  522;  Leaverton  v.  Leaverton,  40 
Tex.  218,  223. 

"And  though  its  allowance  and  ap- 
proval may  be  the  result  of  accident, 
mistake,  or  fraud,  still  it  is  conclusive 
until  annuled  or  set  aside  by  decree  of 
a  court  having  jurisdiction  to  make 
such  order."  Swan  v.  House,  50  Tex. 
650,  653;  Moore  v.  Hillebrant,  14  Tex. 
312;  Eccles  v.  Daniels,  16  Tex.  136; 
Heflfner  v.  Brander,  23  Tex.  631; 
Smith  V.  Downs,  40  Tex.  57. 

The  approval  of  a  creditor's  claim 
against  a  decedent's  estate  by  the  pro- 
bate court  is  a  judgment  on  the  claim, 
and  hence  is  not  subject  to  collateral 
attack  in  subsequent  proceedings  for 
the  allowance  of  the  administrator's 
account.   Neill  v.   Hodge,  5  Tex.   487. 

A  creditor's  claim  having  been  ap- 
proved by  a  probate  judge,  creditor 
can  not  question  it  at  subsequent  term 
of  same  court.  Neill  v.  Hodge,  5  Tex. 
487. 

"The  same  conclusiveness  as  to  the 
effect  of  such  allowance  and  approval 
applies  to  the  estate  as  to  the  holder 
of  a  claim  against  it.  Swan  v.  House, 
50  Tex.  650.  The  estate  is  bound  by 
the  judgment  until  it  is  set  aside  by 
a  court  of  competent  jurisdiction." 
Williams  v.  Robinson,  63  Tex.  576^ 
580. 

In  a  suit  by  an  administrator  to  re- 
cover the  value  of  property  alleged  to 
have  been  wrongfully  appropriated,  the 
defendant  relied  on  the  action  of  the 
administrator  in  approving,  and  the 
county  court  in  allowing,  an  account 
presented  by  him  against  the  estate,  in 


which  the  estate  was  credited  with  the 
value  of  the  property.  The  action  of 
the  county  court  was  after  the  institu- 
tion of  the  suit  in  the  district  court. 
Held,  the  judgment  of  the  county  court 
determined  the  state  of  the  account,  in 
respect  to  all  the  items  which  were 
embraced  by  it,  which  could  not  be  re- 
opened in  a  collateral  proceeding.  Wil- 
liams V,  Robinson,  63  Tex.  576. 

When  the  account  was  duly  approved 
and  allowed  as  provided  for  by  law,  its 
character  as  a  claim  and  open  account 
was  changed  and  merged  into  the  more 
solemn  form  of  a  judgment  of  the 
county  court;  a  court  possessing  un- 
questioned and  exclusive  jurisdic- 
tion of  claims  against  the  estates  of 
deceased  persons.  Such  a  judgment  is 
conclusive  of  the  matters  thus  acted 
on,  and  whether  correct  or  not  is  bind- 
ing upon  every  other  court  until  an- 
nulled or  set  aside  by  decree  of  a  court 
having  jurisdiction  to  make  such  or- 
der. Swan  V.  House,  50  Tex.  650.  and 
cases  there  cited.  Williams  v,  Robin- 
son, 63  Tex.  576,  580. 

A  claim  for  waste  and  conversion  of 
personal  property  presented  by  a 
widow  against  the  administrator  of 
her  husband's  estate  and  allowed  by 
him,  can  not  be  inquired  into  or  at- 
tacked in  a  collateral  proceeding  after 
it  is  approved  by  a  court  of  competent 
jurisdiction.  Moore  v,  Moore,  59 
Tex.  54. 

Grounds — Fraud. — Items  of  allowed 
and  approved  probate  claim  can  not  be 
attacked  collaterally  as  false  and  fraud- 
ulent.   Moore  v.  Moore,  59  Tex.  54.  61. 

Limitation. — Acceptance  of  claim  by 
administrator  and  its  approval  by  pro- 
bate court  merge  it  into  quasi  judg- 
ment which  can  not  be  attacked  in  col- 
lateral proceeding  by  other  creditors 
on  ground  of  limitation.  Firebaugh 
V.  Ward,  51  Tex.  409,  414. 

Defective  Authentications. —  See  post, 
"Grounds,"  VII.  F,  3,  i.  (2),  (b), 
bb,   (bb). 
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L  Setting  Aside  Allowance   or  Disal- 
lowance. 
(1)  During  Term. 

During  the  term  at  which  claim 
against  estate  was  approved,  probate 
court  may  set  aside  such  approval. 
;  Hicks  V.  Oliver,  78  Tex.  233,  235,  14  S. 
W.  575.  See  Moore  v.  Hillebrant,  14 
Tex.  312,  315. 
(f)  After  Term. 

(a)  By  Probate  Court. 

The  approval  of  a  claim  by  the  pro- 
bate court  after  it  was  allowed  by  the 
executor  or  administrator  is  a  quasi 
judgment,  which  can  not  at  a  subse- 
quent term  be  set  aside  by  the  pro- 
bate court.  Moore  v.  Hillebrant,  14 
Tex.  312,  315.  See  Swenson  v.  Walker, 
3  Tex.  93;  Neill  v.  Hodge,  5  Tex.  487, 
490;  Toliver  r.  Hubbell,  6  Tex.  106; 
Finley  v.  Carothers,  9  Tex.  517;  Jones 
V.  Underwood,  11  Tex.  116. 

The  validity  of  a  claim  against  an 
estate  for  money,  duly  allowed  by  the 
administrator,  and  approved  by  the 
chief  justice,  can  not  afterwards  be 
questioned  in  the  county  court.  Heff- 
ner  v.  Brander,  23  Tex.  631. 

Bill  of  Review. — Quaere,  whether  bill 
of  review  in  the  probate  court  will  lie 
to  set  aside  the  allowance  and  approval 
of  a  claim  against  an  estate.  Fire- 
baugh  r.  Ward,  51  Tex.  409,  414. 

(b)  By  District  Court 
aa.  General  Rule. 

The  allowance  and  approval  of  a 
claim  against  an  estate  has  the  effect 
of  a  judgment,  and  can  only  be  set 
aside  or  corrected  by  a  direct  proceed- 
ing for  that  purpose  in  the  district 
court.  Swan  v.  House,  50  Tex.  650; 
Smith  V.  Downes,  40  Tex.  57,  60;  Heff- 
ner  r.  Brander,  23  Tex.  631,  632;  Neill 
V.  Hodge,  5  Tex.  487;  Jones  v.  Under- 
wood. 11  Tex.  116:  Moore  v.  Hille- 
brant, 14  Tex.  312,  313;  Eccles  v. 
Daniels,  16  Tex.  136;  Giddings  v, 
Steele,  28  Tex.  733,  756;  Cannon 
V.  Bonner,  38  Tex.  487;  Pitner  v. 
Flanagan,  17  Tex.  7;  Swenson  v. 
Walker.  3    Tex.  93;  Campbell   v.  Tack- 


aberry,  51  Tex.  37,  40.  See,  also,  Fire- 
baugh  V.  Ward,  51  Tex.  409,  414.  See 
post,  ''Jurisdiction,"  VII,  F,  3,  i,  (2), 
(b),  cc. 

Where  a  creditor's  claim,  after  be- 
ing allowed  by  the  executor,  does  not 
require  the  approval  of  the  court,  its 
validity  could  not  be  impeached  by 
the  county  court.  In  such  case  it 
could  only  be  attacked  by  a  direct  ac- 
tion in  the  district  court.  Campbell  v. 
Tackaberry,  51  Tex.  37,  40,  citing  Heff- 
ner  v.  Brander,  23  Tex.  631;  Eccles  z\ 
Daniels,  16  Tex.  136;  Jones  v.  Under- 
wood, 11  Tex.  116. 

Rule  of  Decision. — In  suits  to  set 
aside  allowance  of  claim  by  probate 
judge,  the  equities  are  considered  and 
the  superior  equity  prevails.  Jones  v. 
Underwood,  11  Tex.  116,  117. 
bb.  Grounds, 
(aa)   In  General. 

After  term  of  probate  court  at  which 
claim  against  estate  has  been  ap- 
proved, such  approval  can  not  be  set 
aside,  in  absence  of  fraud,  accident, 
mistake,  want  of  jurisdiction,  or  cir- 
cumstances which  would  render  judg- 
ment void.  Hicks  v.  Oliver,  78  Tex. 
233,  235,  14  S.  W.  575;  Heath  v.  Layne, 
62  Tex.  686,  694;  Harper  v.  Stroud,  41 
Tex.  367. 
(bb)    Fraud,  Accident  or  Mistake. 

Where  an  executor,  or  administra- 
tor, allows  a  claim  against  the  estate 
which  he  represents,  from  mistake  or 
ignorance  of  the  facts,  which  consti- 
tute its  invalidity,  or  from  fraudulent 
representations,  on  the  part  of  the 
holder  of  such  claim,  such  executor, 
or  administrator,  may  sue  in  the  dis- 
trict court,  and  have  the  allowance  of 
such  invalid  claim  annulled.  Mosely 
V.  Gray,  23  Tex.  496;  Neill  v.  Hodge,  5 
Tex.  487;  Jones  v.  Underwood,  11  Tex. 
116;  Eccles  v.  Daniels,  16  Tex.  136; 
Hillebrant  v.  Burton,  17  Tex.  138; 
Montgomery  v.  Culton,  18  Tex.  736, 
750;  Giddings  v.  Steele,  28  Tex.  733. 
But  see  Baker  v.  Rust,  37  Tex.  242. 

"If  allowed  under  such  circumstances 
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as  would  show  affirmatively  that  the 
administrator  intended  to  commit  a 
fraud  upon  the  estate,  or  that  he  was 
guilty  of  such  gross  negligence  in  the 
performance  of  his  duty  as  would 
amount  to  such  fraud,  and  that  in  con- 
sequence thereof  the  claim  was  ap- 
proved and  thus  became  a  charge  upon 
the  estate,  then  he  could  not  consist- 
ently ask  relief,  but  might  be  made 
responsible  on  his  bond."  Cone  v, 
Crum,   52   Tex.   348,  351. 

A  claim  which  has  been  allowed 
against  the  estate  of  his  testator  by  an 
executor  and  approved  by  the  chief 
justice  of  the  county  will  not  be  set 
aside  when  allowed  through  no  igno- 
rance or  mistake  of  fact,  where  there 
was  no  fraudulent  representation  by 
the  holder.  Lott  v.  Cloud,  23  Tex.  254; 
Mosely  v.  Gray,  23  Tex.  496;  Hicks  v. 
Oliver,  78  Tex.  233,  14  S.  W.  575; 
Heath  v.  Layne,  62  Tex.  686,  694; 
Eccles  V.  Daniels,  16  Tex.  136;  Harper 
V,  Stroud,  41  Tex.  367. 

The  allowance  by  an  administrator 
of  a  claim  barred  by  limitations  in  re- 
liance on  the  false  representations  of 
his  counsel  and  the  counsel  of  claimant 
representing  that  the  claim  was  valid 
against  the  estate  and  that  costs  would 
be  saved  by  allowing  it,  may,  at  the 
suit  of  the  administrator,  be  set  aside 
on  the  ground  of  mistake.  Cone  v. 
Crum,  52  Tex.  348. 

An  order  allowing  a  claim  against  an 
estate  will  be  set  aside  on  the  ground 
of  mistake  if  the  relief  is  applied  for 
by  the  administrator  within  a  reason- 
able time,  and  does  not  prejudice  the 
rights  of  the  claimant.  Cone  v.  Crum, 
52  Tex.  348,  citing  Jones  v.  Under- 
wood, 11  Tex.  116. 

"The  facts  of  fraud  and  collusion  be- 
tween an  executor  and  creditors,  in 
establishing  claims  against  an  estate, 
can  be  set  up  to  defeat  such  claims  by 
other  creditors,  by  heirs  or  person? 
interested  in  the  estate.  This  would 
be  allowed  as  against  a  judgment  in 
the  district  court,  where  the  presump- 


tion is  that  the  matter  had  been  liti- 
gated and  the  debt  finally  proven  be- 
fore judgment;  much  more  would  such 
defense  be  available  to  the  heirs,  as 
against  those  quasi  judgments,  which 
rest  alone  upon  the  acknowledgment 
of  the  executor  or  administrator  and 
the  approval  of  the  chief  justice,  and 
especially  where  these  acts  are  done 
during  the  progress  of  proceedings  for 
the  removal  of  the  executor  from  of- 
fice." Montgomery  v.  Culton,  18  Tex. 
736.  750. 

Fraud  in  Procuring  Administration. 

— Where  certain  claims  were  allowed 
against  a  decedent's  estate,  and  the  ad- 
ministrator was  ordered  to  sell  certain 
real  estate  for  the  payment  thereof,  a 
contest  filed  by  plaintiff  objecting  to 
the  confirmation  of  a  sale  had  under 
such  order  because  the  debts  were 
barred  by  limitations,  and  charging 
fraud  on  the  part  of  the  husband  of 
one  of  the  heirs  in  procuring  the  ad- 
ministration to  be  opened  for  the  pur- 
pose of  allowing  such  claims,  con- 
stituted a  direct,  and  not  a  collateral, 
attack  on  the  proceeding  allowing  the 
claims.  Smart  v.  Panther,  42  Tex.  Civ. 
App.  262,  95  S.  W.  679. 

Instruction  as  to  Efifect  of  Fraud 
and  Collusion. — The  defendant,  by 
plea,  attacked  the  allowance  by  an  ex- 
ecutor of  a  claim  against  the  estate 
(duly  approved  by  the  chief  justice) 
for  fraud,  averring  that  the  plaintiffs 
and  the  executor  had  colluded  to  cheat 
and  defraud  the  estate,  and  for  that 
purpose  had  '"contrived"  the  claim, 
which  the  executor  had  fraudulently 
allowed;  the  court,  by  their  mstruc- 
tions,  fully  and  fairly  submitted  to  the 
jury  the  question  of  fact,  whether  the 
claim,  or  any  part  of  it.  was  tainted 
with  fraud,  to  which  the  plaintiffs  were 
parties;  or  whether,  for  any  part 
thereof,  the  estate  had  received  no  con- 
sideration; and  charged  them  that,  as 
to  any  part  thereof  so  tainted  with 
fraud,  to  which  the  plaintiffs  were  par- 
ties, or  which  was  without  a  valuable 
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consideration,  the  plaintiffs  could  not 
recover.  Held,  that  the  court  below 
had  properly  and  sufficiently  instructed 
the  jury  as  to  the  law  of  the  case. 
Montgomery  v.  Nash,  23  Tex.  157. 

Burden  of  Proof. — In  a  suit  by  the 
administrator  of  an  estate,  to  annul  the 
allowance  and  approval  of  a  claim,  on 
account  of  mistake,  or  ignorance  of 
facts,  in  the  allowance  and  approval 
thereof,  the  burden  of  showing  that  the 
claim  was  not  a  valid  subsisting  one, 
is  upon  the  plaintiff.  Mosely  v.  Gray, 
23  Tex.  496. 

Weight  and  SufiBciency  of  Evidence. 
— Allowance  and  approval  of  wife's 
note  executed  by  her  jointly  with  hus- 
band for  community  property  not  set 
aside  after  great  lapse  of  time  on  testi- 
mony of  husband  who  perpetrated 
fraud.  Snow  v,  Mather,  52  Tex.  650, 
656. 

Finding  That  Approval  Free  from 
Fraud. — Finding  of  fact  that  approval 
of  claim  by  probate  court  at  former 
term  was  free  from  fraud  disposes  of 
case  in  favor  of  claimant.  Hicks  v. 
Oliver.  78  Tex.  233,  235,  14  S.  W.  575. 

(cc)  Claims  Barred  by  Statute  or 
Satisfied  When  Allowed. 

Quasi  judgment  of  probate  court  es- 
tablishing claim  that  is  barred,  may  be 
set  aside  in  district  court.  Yarborough 
r.  Leggett,   14  Tex.  677,  681. 

The  mere  fact  that  a  claim  was 
barred  by  the  statute  when  allowed  by 
the  administrator  is  not  a  ground  for 
setting  aside  the  court's  approval  of 
the  allowance.  Campbell  v,  Shotwell, 
51  Tex.  27. 

In  a  suit  to  set  aside  the  allowance 
and  approval  of  a  claim  against  a  de- 
cedent's estate,  the  administrator  is  not 
entitled  to  have  it  annulled  on  the 
ground  that  the  claim  appears  on  its 
face  to  have  been  barred  by  the  statute 
of  limitations  at  the  time  of  its  allow- 
ance, where  the  executors  omitted  to 
avail  themselves  of  such  statute.  Lott 
V,  Cloud,  23  Tex.  254;  Eccles  v, 
Daniels,    16   Tex.    136;     Hillebrant     v. 


Burton,  17  Tex.  138;  Mosely  v.  Gray, 
23  Tex.  496;  Heffner  v.  Brander,  23 
Tex.  631,  632;  Henderson  v.  Ayres,  23 
Tex.  96. 

Where  an  executor  was  directed  by 
the  will  to  disregard  the  statute  of 
limitations  and  he  allowed  claims,  an 
annulment  of  a  claim  allowed  could 
not  be  decreed,  in  the  absence  of  a 
clear  violation  of  the  executor's  dis- 
cretion in  allowing  the  debt.  Camp- 
bell V,  Shotwell,  51  Tex.  27. 

Approval  by  executor  or  adminis- 
trator of  claim  barred  by  limitations, 
while  invalid,  is  not  a  nullity,  and  it 
can  only  be  set  aside  upon  direct  pro- 
ceedings by  beneficiaries  of  decedent, 
and  upon  direct  proof  that  debt  was 
barred,  and  that  no  fact  existed  which 
would  have  suspended  the  statute  dur- 
ing the  time  of  its  apparent  operation. 
Howard  v.  Johnson,  69  Tex.  655,  657,  7 
S.  W.  522,  citing  Moore  v^  Hillebrant, 
14  Tex.  312;  Eccles  v.  Daniels,  16  Tex. 
136. 

Where  a  note  which  was  barred  by 
the  statute  of  limitations,  had  been  al- 
lowed by  the  administrator  and  ap- 
proved by  the  probate  judge  by  mis- 
take, and  afterwards  the  administrator 
brought  suit  in  the  district  court  to 
vacate  such  allowance  and  approval, 
and  it  appeared  that  there  had  been  a 
subsequent  written  acknowledgment  of 
the  justness  of  the  debt,  within  four 
years  from  the  allowance  and  approval 
of  the  claim,  but  more  than  four  years 
from  that  time  when  it  was  brought 
forward,  by  the  claimant,  the  court 
held  that  to  set  aside  the  allowance 
and  approval  would  be  to  defeat  a 
legal  and  just  claim  and  refused  to  do 
so.  Equity  did  not  demand  that  the 
consequences  of  the  mutual  mistake 
should  be  transferred  from  the  shoul- 
ders of  the  plaintiff  to  those  of  the  de- 
fendant; it  not  being  competent  to  re- 
store the  defendant  to  the  same 
position  which  he  would  have  occu- 
pied, had  his  claim,  when  first  pre- 
sented,    been     rejected,     instead      of 
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allowed  and  approved.  Jones  z^.  Under- 
wood, 11  Tex.  116;  Firebaugh  z\  Ward, 
51  Tex.  409. 

Where  a  judgment  allowing  certain 
claims  against  a  decedent's  estate  was 
sought  to  be  vacated  solely  on  the 
ground  that  the  claims  were  barred  by 
limitations,  and  it  was  not  alleged  that 
the  claimant  and  deceased  were  sure- 
ties on  the  original  indebtedness  only 
and  that  claimant  had  paid  the  entire 
indebtedness  as  surety,  it  was  error 
for  the  court  to  set  aside  the  original 
judgment  and  award  the  claimant  only 
one-half  of  the  amount  so  paid,  on  the 
theory  that  he  was  only  entitled,  as  a 
cosurety,  to  contribution  in  that 
amount.  Smart  v.  Panther,  42  Tex. 
Civ.  App.  262,  95  S.  W.  679. 

Presumption  and  Burden  of  Proof. 
— Where  a  suit  is  commenced  by  the 
creditor  of  an  intestate  to  have  a  claim 
on  the  estate  of  such  intestate,  which 
has  been  approved  and  allowed  by  the 
administrator,  set  aside,  either  because 
it  was  barred  at  the  time  of  such  pre- 
sentation and  allowance,  or  had  been 
satisfied  in  his  lifetime  by  the  intes- 
tate, the  burden  of  proof  is  upon  the 
plaintiff.  Henderson  v,  Ayres,  23 
Tex.  96. 

Where  a  claim  has  been  allowed  and 
approved,  and  the  heirs  apply  to  set  it 
aside  on  the  ground  that  it  was  out- 
lawed when  allowed  and  approved,  the 
burden  of  proof  is  on  them.  Hille- 
brant  v.  Burton,  17  Tex.  138;  Jones  v. 
Underwood,  11  Tex.  116;  Moore  v. 
Hillebrant,  14  Tex.  312;  Lott  v.  Cloud, 
23  Tex.  254;  Giddings  v.  Steele,  28 
Tex.  733,  757;  Eccles  v.  Daniels,  16 
Tex.  136;  Mosely  r.  Gray,  23  Tex.  496; 
Cone  V.  Crum,  52  Tex.  348,  351. 

Where  a  claim  against  an  estate 
which  is  barred  apparently  by  the 
statute,  has  been  allowed  and  approved 
by  the  probate  court,  the  presumption 
will  be  indulged  that  the  holder  of  the 
claim  was  within  some  of  the  excep- 
tions which  would  prevent  the  bar  of 
the  statute.  Cone  v,  Crum,  52  Tex. 
348,  351. 


Weight  and  Sufficiency  of  Evidence. 

— In  a  suit  by  an  administrator  of  an 
estate  to  annul  the  allowance  and  ap- 
proval of  a  claim,  on  the  ground  that 
the  same  was  barred  by  limitation 
when  it  was  allowed,  the  fact  that  the 
claim  appears  on  its  face  to  have  been 
barred  is  not  sufficient  to  sustain  the 
petition.  Mosely  v.  Gray.  23  Tex.  496, 
following  Eccles  v.  Daniels,  16  Tex. 
136;  Hillebrant  v.  Burton,  17  Tex.  138. 

Affirmative  proof  that  the  bar  of  the 
statute  had  become  complete  when  the 
allowance  was  endorsed  is  required.  It 
must  be  proved  that  no  fact  existed 
which  would  have  suspended  the  stat- 
ute during  the  time  of  its  apparent 
operation.  Howard  v.  Johnson.  69 
Tex.  655,  657,  7  S.  W.  522;  Moore  r. 
Hillebrant,  14  Tex.  312;  Eccles  r. 
Daniels,  16  Tex.  136;  Jones  v.  Under- 
wood, 11  Tex.  116;  Giddings  v.  Steele, 
28  Tex.  733,  757;  Mosely  v.  Gray.  23 
Tex.  496;    Lott  v.  Cloud,  23  Tex.  254. 

To  warrant  the  setting  aside  of  an 
order  allowing  certain  claims  against 
a  decedent's  estate  because  the  claims 
were  barred  by  limitations,  mere  proof 
of  the  claims  themselves  appearing  on 
their  face  to  be  barred  is  insufficient, 
without  evidence  that  the  facts  or  cir- 
cumstances which  would  have  taken 
the  claim  out  of  the  operation  of  the 
statute  at  the  time  it  was  allowed  did 
not  exist.  Smart  v.  Panther,  42  Tex. 
Civ.  App.  262,  95  S.  W.  679. 

Where,  from  the  allegations  of  the 
petition,  in  a  suit  by  a  creditor,  to  set 
aside  the  approval  of  a  claim  against 
an  estate  on  the  ground  that  it  >\-as 
harried  by  the  statute  of  limitations,  it 
appeared  that  on  the  obligation  which 
had  been  approved  and  allowed,  there 
were  acts  to  be  performed  before  any 
right  of  action  would  accrue  upon  the 
covenants  of  the  intestate,  and  there 
was  no  time  for  performance  specified, 
and  there  was  nothing  in  the  evidence 
to  show  within  what  time  they  ought 
reasonably  to  have  been  performed, 
and  it  was  also  alleged  that  the  in- 
testate left  the  country,  and  never  re- 
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turned,  it  was  held,  that  there  was  no 
error  in  a  judgment  against  the  plain- 
tiff; and  that  the  claim  having  become 
a  money  demand,  before  its  presenta- 
tion for  allowance  and  approval,  it 
was  not  shown  to  be  barred  by  the 
statute  of  limitations.  Henderson  v. 
Ayers.   23  Tex.   96. 

<dd)    Invalidity  in  General. 

In  suit  by  devisee  to  set  aside  al- 
lowance of  claim,  it  is  sufficient  to 
prove  claim  invalid.  Bailey  v,  Collins, 
14  Tex.  151,  152. 

<ee)    Claims   Payable   in   Confederate 
Money. 

An  administrator's  allowance  of  a 
claim  which  was  payable  in  confederate 
money  is  wholly  void,  and  an  approval 
of  the  same  by  a  probate  judge  is  an 
absolute  nullity.  To  maintain  an  in- 
junction against  the  enforcement  of 
such  a  claim,  it  is  not  necessary  that 
the  plaintiffs  (who  were  administrators 
'de  bonis  non  and  legatees)  should 
prove  that  the  allowance  and  approval 
were  made  or  procured  by  mistake  or 
by  fraud.  McGar  v.  Nixon,  36  Tex. 
^89.  See  Bailey  v.  Collins,  14  Tex. 
151. 

(£0      Contracts     within     Statute      of 
Frauds. 

A  quasi  judgment  arising  from  the 
acknowledgment  by  an  administrator, 
with  the  approval  of  the  probate  judge, 
of  a  claim  against  his  decedent's  es- 
tate, will  be  set  aside  simply  on  the 
^ound  that  the  contract  on  which  the 
judgment  was  rendered  was  within  the 
statute  of  frauds.  Eccles  v.  Daniels, 
16  Tex.  136. 
(gg)    Defective  Authentication. 

The  heirs  of  a  decedent  may  set 
aside  a  claim  allowed  by  an  adminis- 
trator and  approved  by  the  district 
court,  where  the  claim  is  not  authen- 
ticated as  prescribed  by  the  statutory 
affidavit.  Jones  v.  Boulware,  39  Tex. 
367;    Boulware   v.   Jones,    Id. 

That  an  affidavit,  proving  up  notes 
against   an    estate,   for  allowance   and 


approval,  was  made  by  one  not  a 
party  to  them,  nor  representing  him- 
self in  the  affidavit  to  be  an  agent  of 
the  party  is  available,  only  in  a  direct 
proceeding  to  set  aside  the  approval; 
the  allowance  and  approval,  being  in 
the  nature  of  a  judgment  establishing 
the  notes,  and  the  same -rule  applying 
for  approval,  when,  in  the  certificate 
of  authentication  for  allowance,  the 
word  "payments"  has  been  left  out. 
Cannon  v.  McDaniel,  46  Tex.  303. 

cc.   Jurisdiction. 

See  ante,  ''General  Rule,"  VII,  F, 
3,  i,  (2),  (b),  aa. 

To  set  aside  a  judgment  of  the  pro- 
bate court,  approving  the  allowance  of 
a  claim  by  an  administrator,  proceed- 
ings for  that  purpose  must  be  insti- 
tuted in  the  district  court,  and  within, 
it  seems,  some  reasonable  time.  Moore 
V.  Hillebrant,  14  Tex.  312. 

The  allowance  and  approval  of  a 
claim  against  an  estate  by  its  admin- 
istrator and  the  chief  justice  in  a 
county  court  is  conclusive  in  that 
court,  and  can  only  be  set  aside  or 
nullified  by  an  original  proceeding 
commenced  for  that  purpose  in  the  dis- 
trict court.  Heffner  v.  Brander,  23 
Tex.  631. 

If  an  account  against  an  estate  has 
been  admitted  and  allowed  from  igno- 
rance of  the  facts,  or  from  fraudulent 
representations  of  the  holder,  the 
remedy  of  the  administrator  is  by  suit 
in  the  district  court.  Neill  v.  Hodge, 
5  Tex.  487;  Jones  v.  Underwood,  11 
Tex.  116,  118. 

A  suit  instituted  in  a  district  court 
county  to  set  aside  and  annul  an  ap- 
peal claim  which  had  been  established 
in  the  county  court  against  the  estate 
of  appellee's  intestate,  is  a  correct 
method  of  procedure.  Puckett  v.  Mc- 
Call,  30  Tex.  457,  458;  Heffner  z\ 
Brander,  23  Tex.  631. 

Const,  art.  4,  §  15,  and  Hart.  Dig. 
art.  642,  giving  the  district  court  power 
to  review  decrees  and  orders  of  the 
probate  court  either  by  appeal  or  cer- 
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tiorari,  does  not  deprive  it  of  jurisdic- 
tion to  vacate,  because  of  fraud,  in  a 
proceeding  originally  instituted  in  the 
district  court,  an  order  of  the  probate 
court  approving  an  account  against  the 
estate  of  a  deceased  person.  Lott  v. 
Ballaud,  21  Tex.  167. 

Probate  Court. — Where  a  personal 
claim  by  an  administrator  against  the 
decedent's  estate  has  been  approved 
by  the  county  court,  that  court  has  no 
power,  after  the  term,  to  set  the  ap- 
poval  aside,  when  it  is  not  shown  that 
the  court  was  without  jurisdiction,  or 
that  the  order  was  procured  by  fraud, 
or  for  some  other  reason,  was  void. 
Hicks  V,  Oliver,  78  Tex.  233,  14  S.  W. 
575;  Moore  v.  Hillebrant,  14  Tex.  312, 
315. 
dd.   Time  to  Sue. 

Proceedings  to  set  aside  an  approval 
of  a  claim  against  an  estate  by  the 
probate  judge  must  be  instituted  within 
a  reasonable  time  after  the  rendition 
of  the  judgment  of  approval.  Gid- 
dings  V,  Steele,  28  Tex.  733,  citing 
Neill  V,  Hodge,  5  Tex.  487;  Jones  v. 
Underwood,  11  Tex.  116;  Moore  v, 
Hillebrant,  14  Tex.  312,  315;  Cone  v. 
Crum,  52  Tex.  348. 

Where  an  administrator  sues  to  have 
the  allowance  and  approval  of  a  claim 
canceled,  he  must  come  forward  within 
a  reasonable  time.  Eccles  v.  Daniels, 
16  Tex.  136;  Moore  v.  Hillebrant,  14 
Tex.  312. 

In  1861  a  husband  and  wife  executed 
a  note  for  merchandise  and  negroes 
purchased  by  him,  which  note  was,  in 
1866,  allowed  as  a  claim  against  her 
estate.  In  June,  1874,  the  holder  ap- 
plied for  an  order  to  sell  land  of  her 
estate  to  satisfy  the  note,  and  in  Oc- 
tober, 1874,  her  heirs  brought  an  action 
praying  to  set  aside  the  allowance  of 
the  claim.  Held,  that  after  such  lapse 
of  time  the  prayer  should  not  be 
granted.  The  proper  remedy  was  by 
suit  upon  the  administrator's  bond. 
Snow  V,  Mather,  52  Tex.  650. 

Where     orders     approving     certain 


claims  against  a  decedent^s  estate  as 
legal  charges  against  the  same  were 
entered,  respectively,  November  7, 
1901,  and  January  30,  1902,  a  suit 
brought  to  set  aside  such  orders,  filed 
April  24,  1902,  was  instituted  within  a 
reasonable  time.  Smart  v.  Panther,  42 
Tex.   Civ.  App.  262,  95  S.  W.  679. 

ee.  Persons  Who  May  Have  Allow- 
ance Set  Aside. 

The  beneficiaries  or  persons  in- 
terested in  the  estate  have  the  right  to 
sue  to  set  aside  the  approval.  Howard 
V.  Johnson,  69  Tex.  655,  7  S.  W.  522; 
Pitner  v,  Flanagan,  17  Tex.  7. 

An  administrator  may  have  claim  al- 
lowed by  him  set  aside  on  ground  of 
fraud  by  the  claimant.  Montgomery  r. 
Culton,  18  Tex.  736,  750;  Pitner  v. 
Flanagan,  17  Tex.  7;  Howard  v.  John- 
son, 69  Tex.  655,  7  S.  W.  522. 

The  administrator  de  bonis  non  may 
take  steps  to  have  the  allowance  and 
approval  of  a  claim  against  an  estate 
set  aside.  Williams  v,  Robinson,  63 
Tex.  576. 

Heirs,  legatees,  devisees,  and  credit- 
ors may  sue  to  set  aside  the  allowance 
and  approval  of  a  claim  agrainst  a  de- 
cedent estate.  Jones  v,  Boulware,  39 
Tex.  367;  Montgomery  v,  Culton,  18 
Tex.  736,  750.     , 

Where  an  administrator  has  im- 
properly allowed  claims  against  the 
estate,  through  ignorance  or  mistake, 
and  more  especially  where  he  colludes 
with  the  creditor,  to  the  injury  of  the 
estate,  the  heir  who  has  taken  the 
estate  and  assumed  the  debts  may  have 
such  acknowledgments  set  aside.  Mont- 
gomery V,  Culton,  18  Tex.  736;  Mont- 
gomery V.  Jones,  18  Tex.  751. 

It  is  competent  for  the  heir  of  an 
estate  to  institute  in  the  district  court 
a  proceeding  to  annul  the  approval  by 
the  probate  judge  of  a  claim  against 
the  estate  on  the  ground  that  the  al- 
lowance of  the  claim  by  the  adminis- 
trator was  fraudulent.  Giddings  r. 
Steele,  28  Tex.  732. 
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f{.   Pleading  and  Proof. 

(aa)    Burden  of  Allegation  and  Proof. 

See  ante,  "Grounds,"  VII,  F,  3,  i,  (2), 
(b),  bb. 

The  burden  of  both  allegation  and 
proof  is  upon  the  administrator,  in  a 
direct  proceeding  to  set  aside  the  ap- 
proval of  claim  to  show  not  only  that 
the  claim  was  barred,  but 'also  that  he 
has  some  good  ground,  by  reason  of 
fraud,  accident,  or  mistake,  for  the  re- 
lief sought.  Cone  v.  Crum,  52  Tex. 
348,  351;  Eccles  v.  Daniels,  16  Tex. 
136,  140. 

Where  a  claim  against  a  decedent 
has  been  allowed  and  proved,  every 
presumption  is  in  its  favor,  and  its 
vices  must  be  clearly  and  distinctly 
shown  by  one  attempting  to  impeach 
it.  Hillebrant  v.  Burton,  17  Tex.  138; 
Eccles  V.  Daniels,  16  Tex.  136;  Mosely 
V.  Gray,  23  Tex.  496,  497. 

This  rule  requires  a  great  deal  more 
stringency  if  a  great  length  of  time  is 
permitted  to  elapse  before  it  is  im- 
peached. Hillebrant  v.  Burton,  17  Tex. 
138,  140. 
(bb)    Petition. 

In  a  proceeding  to  set  aside  allow- 
ance of  an  account,  petitioner  should, 
by  averment,  negative  the  existence  of 
any  fact  or  exception  which  could  be 
a  basis  of  a  judgment.  Eccles  v, 
Daniels,  16  Tex.  136,  140;  Mosely  v. 
Gray,  23  Tex.  496;  Hillebrant  v.  Bur- 
ton, 17  Tex.  138. 

A  note  was  given  by  a  husband  and 
wife  in  consideration  of  community 
property.  The  wife  died  and  her  ad- 
ministrator allowed  the  note  as  a  valid 
claim  which  allowance  was  appoved  by 
the  chief  justice  of  the  county  court. 
Held,  that  the  note  was  merged  into  a 
quasi  judgment  and  the  heirs  of  the 
wife  could  not  years  afterwards,  va- 
cate the  judgment  by  a  proceeding  in 
the  nature  of  a  bill  of  equity  without 
sufficient  averments  and  proof  to,  au- 
thorize it.  Snow  V.  Mather,  25  Tex.  650, 

General  allegations  of  fraud,  in  suit 
attacking    legality    of     administrator's 


action  in  allowing  claims  and  paying 
under  order  of  court,  are  insufficient. 
Such  allegations  must  be  specific. 
Cameron  v,  Morris,  83  Tex.  14,  19,  18 
S.  W.  422. 

Where  a  claim  has  been  allowed  by 
administrators,  approved  by  the  court 
and  a  portion  of  it  paid,  the  adminis- 
trator can  not  have  the  allowance  set 
aside  on  general  allegations  of  fraud 
and  mistake  without  a  specification  of 
facts  from  which  the  fraud  and  mis- 
take could  be  inferred.  Baker  v.  Rust, 
37  Tex.  242. 

(cc)    Pleas. 

General  Denial. — In  a  proceeding  to 
set  aside  a  quasi  judgment  allowing  an 
account,  a  general  denial  suffices. 
Eccles  V.  Daniels,  16  Tex.  136,  140. 

(dd)    Weight  and  Sufficiency  of  Evi- 
dence. 

See  ante,  "Grounds,"  VII,  F,  3,  i, 
(2),  (b),  bb. 

An  allowance  and  approval  of  a 
claim  against  an  estate  can  only  be 
annulled  on  fullest  proofs.  It  is  not 
done  as  a  matter  of  course.  HefTner 
V.  Brander,  23  Tex.  631. 
gg.    Instructions. 

See   ante,    "Grounds,"   VII,    F,   3.   i, 
(2),  (b),  bb. 
hh.    Judgment. 

Where  a  claim  against  a  decedent's 
estate  is  already  allowed,  and  entitled 
to  be  paid  in  due  course  of  administra- 
tion, a  judgment  for  the  defendant  for 
his  claim  on  a  suit  brought  in  the  dis- 
trict court  for  setting  aside  and  annull- 
ing the  allowance  of  the  claim  is  un- 
necessary, and  will  be  set  aside  on  ap- 
peal, if  the  defendant  be  not  entitled 
to  it  on  his  pleadings.  Lott  v.  Cloud, 
23  Tex.  254. 

A  judgment  in  a  district  court  in  a 
proceeding  to  correct  the  improper  ap- 
proval of  a  claim  against  an  estate  un- 
der probate  act  1848  is  conclusive  as 
between  the  holder  of  the  claim  and 
the  estate.  Swan  v.  House,  50  Tex. 
650. 
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iL   Review. 

See  ante,  "Judgment,"  VII,   F,  3,  i, 
(2),  (b),  hh. 
4.    Partial  Allowance  and  Rejection. 

If  any  part  of  a  claim  against  an  es- 
tate is  just,  that  part  should  be  allowed 
by  administrator.  Wilcox  r.  Alexander 
(Civ.  App.),  32  S.  W.  561. 

The  rejection  in  part  by  the  admin- 
istrator of  a  claim  against  the  estate 
authorizes  the  holder,  if  not  satisfied 
with  such  rejection,  to  bring  suit  on 
the  claim  for  the  full  amount  and  the 
amount  in  controversy  is  the  amount 
of  the  claim  and  not  the  rejected  part. 
Simmons  v.  Terrell,  75  Tex.  275,  12  S. 
W.  854;  Gibson  v.  Hale,  57  Tex.  405, 
408. 

An  action  is  not  maintainable  to  es- 
tablish the  balance  of  an  account 
against  an  estate,  after  it  has  been  pre- 
sented duly  authenticated  to  the  ad- 
ministrator, and  has  been  by  him  in 
part  allowed  and  ift  part  rejected,  and 
the  holder  has  then  proceeded  to  pro- 
cure its  approval  by  the  probate  judge. 
That  approval  has  upon  the  entire 
claim  the  force  and  eflFect  of  a  judg- 
ment, and  the  holder  of  it  can  not 
maintain  a  suit  to  establish  such  claim. 
Gibson  v.  Hale,  57  Tex.  405;  Williams 
V.  Robinson,  63  Tex.  576,  580. 

When  a  claim  against  an  estate  is 
for  an  amount  within  the  jurisdiction 
of  the  district  court,  and  suit  is 
brought  for  the  full  amount  thereof, 
the  jurisdiction  of  the  district  court  is 
not  affected  by  the  fact  that  the  ad- 
ministrator had  previously  allowed  all 
the  claim  except  an  amount  less  than 
five  hundred  dollars.  Simmons  v.  Ter- 
rell,  75  Tex.   275,   12   S.   W.   854. 

Note  Providing  for  Attorney's  Fees. 
— Where  an  administrator  allows  prin- 
cipal and  interest  but  rejects  the  at- 
torney's fees  provided  in  a  note,  when 
presented  after  default  by  an  attorney, 
suit  may  be  brought  for  whole  amount 
including  attorney's  fees  in  district 
court.  Simmons  v,  Terrell,  75  Tex. 
275,  278,   J2  S.  W.  854. 


Plaintiff  was  the  owner  of  two  notes 
signed  by  defendant's  decedent,  both 
of  which  provided  for  an  attorney's  fee 
of  10  per  cent  for  cost  of  collection. 
Before  either  note  matured  the  maker 
died,  and  defendant  qualified  as  ex- 
ecutor, after  which  plaintiff  employed 
an  agent  not  an  attorney  to  present 
the  notes  against  the  maker's  estate^ 
which  he  did  before  maturity,  without 
claiming  attorney's  fees,  and  the 
amount  due,  with  interest,  was  al- 
lowed. The  claims  on  the  notes  not 
having  been  paid  when  the  notes  ma- 
tured, plaintiff  procured  attorneys,  who 
procured  an  order  of  the  county  court 
for  the  sale  of  the  decedent's  property 
to  pay  the  notes,  after  which  such  at- 
torneys presented  a  claim  for  at- 
torney's fees,  which  was  disallowed. 
Held,  that  the  failure  to  claim  at- 
torney's fees  when  the  notes  were 
originally  presented,  and  the  allowance 
of  the  claims  without  attorney's  fees, 
constituted  a  bar  to  a  subsequent  ac- 
tion to  recover  them.  Nease  v,  James^ 
72  S.  W.  87,  31   Tex.  Civ.  App.   151. 

The  collection  of  the  note  through 
the  probate  court  was  by  judicial  pro- 
ceedings, and  no  attorneys  having 
been  employed  to  procure  the  allow- 
ance of  the  claim,  the  holder  of  the 
note  was  not  entitled  to  maintain  a 
suit  against  the  estate  for  the  attorney 
fees  on  the  ground  that  after  the  judg- 
ment of  the  probate  court  was  ob- 
tained he  employed  attorneys  to  col- 
lect the  claim,  or  to  accelerate  its  pay- 
ment. Wicks-Nease  v.  James,*  31  Tex. 
Civ.  App.  151,  72  S.  W.  87,  affirmed  in 
97  Tex.  642,  no  op. 

5.    Contested  or   Disputed   Claims, 
a.   Persons  Who  May  Contest. 
(1)    Administrator, 
(a)    In  General. 

"The  administrator  can  neither  on 
his  rejection  nor  his  acceptance  take 
the  initiative  for  the  purpose  of  ascer- 
taining whether  the  claim  may  be 
finally  recognized."  Danzey  v.  Swin- 
ney,   7  Tex.  617,  632. 
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(b)    Estoppel  to  Dispute. 

Where  an  administrator  verbally  ad- 
mitted the  validity  of  a  claim  against 
his  intestate's  estate  which  had  been  al- 
lowed and  approved,  and  declared  that 
it  would  be  paid,  and  thereby  induced 
a  third  person  to  take  the  claim,  he 
will  be  estopped  thereby  from  inter- 
posing any  defense  against  it  in  the 
hands  of  such  third  person.  Swcnson 
V.  Walker's  AdmVs,  3  Tex.  93;  How- 
ard V.  Battle,  18  Tex.  673,  677;  John- 
son V.  Brown,  25  Tex.  Supp.  120,  128. 

An  administrator  authorizing  a 
debtor  to  purchase  claims  against  the 
estate  is  not  thereby  precluded  from 
the  right  to  pass  upon  them.  Johnson 
r.  Brown,  25  Tex.  Supp.  120. 

(a)   Heirs. 

See  ante,  "Persons  Who  May  Have 
Allowance  Set  Aside,"  VII,  F,  3,  i,  (2), 
(b),  ee. 

b.    Objections  and  Exceptions. 
(1)   Time  of  Making. 

Administrator  must  object  to  suffi- 
ciency of  claim  on  its  presentation. 
Hansel!  v.  Gregg,  7  Tex.  223,  229. 

On  presentation  of  a  claim  against 
an  estate,  the  administrator  is  required 
to  make  all  proper  defenses,  and  ho 
can  plead  non  est  factum  or  any  other 
plea  that  would  defeat  the  claim. 
Simpson  v.  Reily.  31  Tex.  298. 

Objection  to  claim  not  made  at  time 
claim  preseijted  to  administrator,  can 
not  avail  to  abate  action  on  it.  Keesee 
r.  Beckwith,  32  Tex.  731,  736.- 

Where  an  administrator  fails  to  give 
any  reason  for  the  rejection  of  a  claim 
against  the  estate  presented  to  him,  so 
as  to  put  the  owner  or  agent  upon  no- 
tice of  his  objection,  he  can  not  be 
allowed  to  plead  or  urge  any  on  the 
trial;  but  this  rule  does  not  preclude 
a  defense  to  the  merits.  Keesee  v. 
Beckwith,  32  Tex.  731. 

(«)    Objection  to  Affidavit. 

See  ante,  "Requisites  and  Suffi- 
ciency,*' VII,  E,  2,  c,  (2);  "Defects  and 
Objections,"  VII,  E,  2,  g. 


(8)    Plea  of  Adverse  Possession. 

Invalidity  of  Firm  Transfer. — Ap- 
plication was  made  by  an  administra- 
tor de  bonis  non  for  an  order  oi  sale 
enforcing  the  vendor's  lien  for  the 
payment  of  a  claim  allowed  and  ap- 
proved during  the  former  administra- 
tion, while  it  was  owned  by  a  firm,  one 
member  of  which  was  surety  on  the 
bond  of  the  administrator  allowing  the 
claim.  The  widow  and  children  re- 
sisted the  application,  alleging  that  the 
administrator  had  squandered  the 
property  of  the  estate,  was  insolvent, 
and  owing  the  estate;  that  the  claim 
was  assigned  to  plaintiff  with  full 
knowledge  of  all  the  facts  and  also 
pleaded  limitation  of  three  and  five 
years  and  that  the  land  was  the  home- 
stead of  the  family,  etc.  Held,  that 
the  plea  of  adverse  possession  was  not 
applicable  to  a  money  demand,  and 
that  the  facts  were  insufficient  to  in- 
validate a  transfer  of  the  claim  by  the 
firm  pending  the  administration.  Ball 
V.  Hill,  48  Tex.  634. 

(4)  Form. 

See  ante,  "Form  and  Proof  of  Rejec- 
tion," VII,  F,  2,  f. 

Necessity  for  Affidavit — Claims  pre- 
sented for  approval  of  the  probate 
court  against  an  estate  may  be  con- 
tested without  affidavit  supporting  the 
objections  thereto.  Glenn  v.  Kim- 
brough's  Estate,  70  Tex.  147,  8  S. 
W.  81. 

Law  requiring  denial  under  oath  of 
correctness  of  an  account  properly 
sworn  to,  has  no  application  to  proceed- 
ings in  probate  court.  Glenn  v.  Kim- 
brough,  70  Tex.  147,  149,  8  S.  W.  81. 

(5)  Answer  to  Exceptions. 

Where  invalid  claims  are  inserted  in 
a  petition  with  claims  apparently  good, 
it  is  no  answer  to  exceptions  to  the 
invalid  claims,  to  announce  to  the 
court  that  the  invalid  claims  are  not 
relied  on.  Carson  &  Lewis  v.  Cock,  50 
Tex.  325. 
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(6)    Proceedings  of  Probate  Court, 
(a)   Jurisdiction. 

"The  probate  court  has  no  general 
jurisdiction,  except  in  the  mode  ex- 
pressly provided  by  law,  to  establish 
claims  against  an  estate,  and  in  all 
cases  in  which  an  indebtedness  of  an 
estate  is  sought  to  be  established,  if 
resisted  by  the  representative  of  the 
estate,  it  must  be  established  by  suit  in 
some  court  having  jurisdiction  of  the 
matter;  and  in  cases  in  which  there 
are  conflicting  claims  between  an  es- 
tate and  some  other  person  to  specific 
property,  such  claims  must  be  settled 
in  some  other  than  the  probate  court." 
Peters  v.  Phillips,  19  Tex.  70;  Norris 
V.  Duncan,  21  Tex.  594;  Booth  v.  Todd, 
S  Tex.  137;  Wise  v.  O'Malley,  60  Tex. 
588,  589. 

Probate  courts  have  no  power  to 
investigate  the  merits  of  disputed 
claims  against  estates.  Neill  v.  Hodge, 
5  Tex.  487. 

Controverted  facts  as  to  the  in- 
debtedness of  an  estate  can  not  be 
tried  in  the  probate  court.  Neill  v. 
Hodge,  5  Tex.  487. 

"The  law  has  conferred  on  the  ex- 
ecutor or  administrator  the  authority  to 
judge,  in  the  first  instance,  of  the  pro- 
priety of  incurring  expense  on  account 
of  the  estate.  If  he  disallow  the  claim, 
it  necessarily  involves  litigation  be- 
tween him  and  the  claimant,  and  the 
probate  court  is  not  the  appropriate 
forum  for  conducting  such  litigation. 
The  manifest  intention  and  policy  of 
the  law,  deducible  from  its  several 
provisions,  is  opposed  to  the  institu- 
tion of  suits  in  the  probate  court  by 
third  persons  for  the  establishment  of 
claims  against  the  estate.  That  court 
has  no  authority  to  order  the  payment 
of  claims  by  the  executor  or  adminis- 
trator which  have  not  been  allowed  by 
him,  or  established  by  suit  to  which  he 
was  a  party."  Price  v.  Mclver,  25 
Tex.  769,  771. 

"The  probate  law,  in  prohibiting  a 
suit  from  being  brought  against  an  ad- 


ministrator on  any  moneyed  demand 
against  his  intestate,  unless  such  de- 
mand had  been  presented  to  the  ad- 
ministrator authenticated  by  the  oath 
of  the  claimant,  and  rejected  by  him  or 
disapproved  by  the  probate  judge,  and 
in  requiring  that  then  the  suit  should 
be  brought  in  the  district  court,  shows 
that  it  was  not  intended  that  any  con- 
troverted fact  as  to  the  indebtedness 
or  the  amount  should  be  tried  in  the 
probate  court."  Neill  v.  Hodge,  5 
Tex.  487,  490. 

Where  a  creditor  has  presented  his 
account  against  an  estate  making  no 
reference  to  any  mortgage  or  lien,  and 
the  account  was  allowed,  and  after- 
wards the  creditor  presented  a  peti- 
tion to  have  a  lien  declared,  the  pre- 
vious allowance  of  the  claim  gave  the 
county  court  jurisdiction  of  a  hypoth- 
ecation of  the  collateral  securities. 
Simpson  v,  Reily,  31  Tex.  298. 

Bequest  of  Insurance  Policy. — Un- 
der const.  1876,  art.  5,  §  16,  and  Rev. 
Stat.  1895,  art.  2102,  giving  the  pro- 
bate court  jurisdiction  to  administer 
decedents'  estates,  and  to  direct  the 
distribution  of  assets,  said  court  may 
determine  whether  the  proceeds  of  a 
policy  of  life  insurance,  payable  to  de- 
cedent, "his  executors,  administrators, 
or  assigns,"  shall  be  distributed  to 
creditors  of  the  estate,  on  their  appli- 
cation therefor,  or  to  the  widow  and 
child,  claiming  said  fund'  as  legatees. 
Dulaney  v.  Walsh  (Civ.  App.),  37  S. 
W.  615,  affirmed  in  90  Tex.  329. 

In  the  exercise  of  the  jurisdiction 
here  exerted,  this  case  is  analogous  to 
that  of  Mullins  v,  Thompson,  51  Tex. 
7,  where  the  jurisdiction  of  the  pro- 
bate court  was  recognized  in  a  con- 
troversy over  the  proceeds  of  a  life 
insurance  policy  payable  to  the  heirs 
or  assigns  of  the  assured,  between  the 
heirs  of  the  deceased  and  his  creditors. 
Dulany  v.  Walsh  (Civ.  App.),  37  S. 
W.  615,  616,  affirmed  in  90  Tex.  329. 
(b)    Jury  Trial. 

Prior  to  May,  1873,  neither  the  party 
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presenting  claim  against  estate  nor 
the  party  opposing  it  were  entitled 
to  jury  trial.  Harper  v.  Stroud,  41 
Tex.  367,  368. 

Xc)    Evidence. 

aa.     Presumptions     and     Burden     of 
Proof. 

In  an  action  on  a  claim  against  an 
estate  of  one  deceased,  plaintiff  makes 
a  prima  facie  case  on  proving  the  debt, 
and  it  is  not  necessary  for  him  to 
prove  that  payment  has  not  been 
made.  Kartoghian  z\  Harboth  (Civ. 
App.).  56   S.  W.  79. 

Where  a  suit  was  brought  to  estab- 
lish a  note  as  a  claim  against  the  es- 
tate of  a  deceased  maker,  the  note  hav- 
ing been  given  to  raise  money  for  the 
payment  of  a  judgment  against  the 
maker,  it  was  not  necessary  for  the 
holders  to  show  that  the  judgment 
had  not  been  paid;  there  being  no  evi- 
dence that  the  payee  of  the  note  had 
any  connection  therewith,  or  that  it 
was  kept  on  foot  as  security  for  the 
note.  George  v.  Ryon  (Civ.  App.),  61 
S.  W.  138. 

A  claim  without  consideration  and 
fraudulently  allowed  against  the  es- 
tate of  his  testator  by  an  executor,  al- 
though duly  approved  by  the  chief  jus- 
tice of  the  county,  can  not  be  recov- 
ered on,  in  so  far  as  it  is  tainted  with 
fraud  and  without  consideration,  but 
the  burden  of  proof  is  on  the  party 
resisting  such  claim.  Montgomery  v. 
Nash,  23  Tex.  157. 

bb.   Adniinibility. 

Testimony  as  to  Standing  in  Lodge. 
— Testimony  that  witness  attended  a 
lodge  pretty  often,  and  saw  deceased 
there  only  once  or  twice,  and  he  once 
heard  of  his  being  suspended  for  non- 
payment of  dues,  but  that  he  was  car- 
ried along,  and  was  reinstated  when 
he  paid  up,  is  not  prejudicial  to  one 
defending  against  a  claim  against  de- 
ceased on  the  ground  that  he  was  a 
member  in  good  standing  of  the  lodge, 
which  was  therefore  liable  on  the 
7  Tex— 39 


claim.     Bonart  v.  Lee  (Civ.  App.),  46 
S.  W.  906. 
(d)    Review, 
aa.    Right. 

If  probate  court  refuses  to  permit  ad- 
ministrator to  contest  claim  or  to  al- 
low appeal,  district  court  can  afford 
remedy.  Swenson  v.  Walker,  3  Tex. 
93,  97. 
bb.    Time. 

Where  a  creditor  objects  to  the  con- 
firmation of  an  administrator's  ac- 
count on  the  ground  that  he  has  a 
claim  unpaid,  and  at  a  subsequent  date 
the  account  of  the  administrator  was 
allowed,  and  finally  a  part  of  the  cred- 
itor's claim  was  allowed,  his  appeal 
from  the  final  order  allowing  a  part 
of  his  claim  was  in  time.  Neill  v, 
Hodge,  5  Tex.  487. 
cc.   Trial  De  Novo. 

"If  it  had  been  properly  presented 
and  acknowledged  and  petitioner  failed 
to  prove  it  in  the  probate  court,  after 
the  case  went  to  the  district  court  on 
his  appeal,  he  had  an  opportunity  of 
improving  his  evidence  m  that  court, 
as  the  cause  was  then  to  be  tried  de 
novo."  Millican  v,  Millican,  15  Tex. 
460,  462. 

G.      ARBITRATION     AND     COM- 
PROMISE. 

Administrator  could,  at  common  law, 
submit  claim  to  arbitration.  Yar- 
borough  V,  Leggett,   14  Tex.  677,  678. 

An  administrator  has  no  authority  to 
submit  a  claim  against  the  estate  to 
arbitration  so  as  to  bind  the  estate  by 
the  award.  Callaghan  v,  Grenet,  66 
Tex.  236,  239,  18  S.  W.  607. 

A  contested  and  rejected  claim 
against  the  estate  of  a  deceased  person 
can  not  be  submitted  to  arbitration, 
but  can  be  established  only  by  suit  in 
the  probate  court.  Yarborough  v, 
Leggett,  14  Tex.  677. 

Words  "court"  and  "suit,"  as  used 
in  statute  prescribing  mode  for  estab- 
lishment of  claims  against  estates,  have 
distinctive    meaning    from     arbitrators 
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and  arbitration.  Yarborough  v.  Leg- 
gett,  14  Tex.  677,  681. 

The  administrator  c.  t.  a.  has  no 
right  to  submit  to  arbitration  an  at- 
torney's claim  for  services  rendered 
under  a  contract  with  the  executor, 
since  the  allowance  of  claims  should 
depend  on  the  administrator's  own 
judgment,  and  the  award  of  the  arbi- 
trators does  not  bind  the  estate.  Cal- 
laghan  v,  Grenet's  Estate,  66  Tex.  236, 
18  S.  W.  507. 

Compromise. — An  executor  or  ad- 
ministrator may  compromise  a  doubt- 
ful claim  against  the  estate  of  his  de- 
cedent. Adriance  v.  Crews,  38  Tex. 
148,  153. 

Where  an  administrator  made  a 
settlement  with  a  creditor  of  the  estate 
by  a  payment  pro  rata  upon  the  claim, 
taking  a  receipt  in  full,  the  settlement 
was  binding  on  the  creditor,  in  ab- 
sence of  fraud,  mistake,  or  evidence 
that  it  was  conditional.  Adriance  v. 
Crews,  38  Tex.  148. 

If  a  creditor  is  induced  by  the  mis- 
representations of  an  heir  to  com- 
promise his  claim  with  the  adminis- 
trator for  a  less  sum,  his  remedy  would 
be  against  such  heir.  His  interest  is 
sufficient  consideration  to  bind  him  to 
make  good  his  representations.  Adri- 
ance V,  Crews,  38  Tex.  148. 

H.    PAYMENT. 
1.   Mode. 

a.  By  Retention  of  Funds  Collected. 
Attorney's    Fees. — An    administrator 

may  authorize  an  attorney  to  appro- 
priate to  the  payment  of  hia  fees,  for 
services  rendered  in  settlement  of  the 
estate,  money  which  he  has  collected 
for  the  estate.  Gammage  v.  Rather, 
46  Tex.  105. 

b.  By  Set-Off. 

See     ante,     "Set-Off    and     Counter- 
claim,'' V,  S,  11;     "Application  of  Al- 
lowed Claims  Set-Offs,"  VII.  F,  2,  h, 
(2),  (a),  bb. 
t.   Time. 

Estate  is  pledged  to  pay  all  claims 
entitled   to  payment  according  to   ex- 


hibit filed  within  one  month  after  ex- 
piration of  one  year  after  grant  of 
letters.  Buchanan  v.  Wagnon,  62  Tex. 
375,  378. 

"Some  claims  clearly  may  be  paid 
by  an  administrator,  without  the  de- 
lay of  twelve  months  or  an  order  of 
the  court,  as,  for  instance,  funeral 
expenses,  those  of  the  last  sickness,  of 
administration,  etc.  These  are  first  in 
rank,  and  none  others  can  claim  a  pro 
rata  distribution  with  them."  Lock- 
hart  V,  White,  18  Tex.  102,  108. 

Where  there  is  danger  of  insolvency, 
administrator  should  delay  payment 
until  pro  rata  due  each  creditor  can  be 
ascertained.  Lockhart  v.  White,  18 
Tex.  102,  108. 
3.  Order  of  Pajrment 

a.  In  General. 

The  statute  directs  the  order  in 
which  debts  shall  be  paid  as  follows: 
1st.  Funeral  expenses,  and  those  of 
the  last  sickness.  2d.  The  expenses 
of  administration,  including  the  allow- 
ances made  to  the  widow  and  chil- 
dren, and  expenses  incurred  in  the 
preservation,  etc.,  of  the  estate.  Then 
come  the  debts  secured  by  lien. 
Chandler  v,  Burdett,  20  Tex.  42,  44; 
Lockhart  v.  White,  18  Tex.  102. 

b.  Classification  and  Priority  amonc^ 
Particular  Claims. 

(1)    Vendor's  Lien. 

See  post.  "Vendor's  Liens,"  VII,  H, 
3,  b,  (4),  (c). 

(8)    Expenses    of    Illness,  Burial  Ad- 
ministration, Allowance,  etc 

See,  also,  post,  "Costs  and  At- 
torney's Fees,"  VII,  H,  3,  b,  (3). 

Funeral  expenses,  expenses  incurred 
in  the  last  sickness,  and  expenses  of 
administration,  together  with  the  statu- 
tory allowance  to  widow  and  children, 
are  entitled  to  priority  of  pajinent 
over  claims  for  which  a  specific  lien 
on  property  was  created,  except  where 
such  lien  is  on  a  claim  for  purchase 
money  of  the  property  on  which  the 
lien  is  secured.  Robertson  v,  Paul,  56 
Tex.   472;     Blair   &   Co.   v.   Thorp,  3 J 
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Tex.  38;  McLane  v.  Paschal,  47  Tex. 
365;  McMiller  v.  Butler,  20  Tex.  402, 
404;  Taylor  v.  Williams,  101  Tex.  388, 
108  S.  W.  815. 

A  debt  against  an  estate,  secured  by 
a  mortgage  or  deed  of  trust,  must  be 
postponed  to  payment  of  expenses  of 
sickness,  burial,  and  administration. 
McLane  v.  Paschal,  47  Tex.  365; 
Dwight  V.  Overton,  35  Tex.  390,  409; 
Robertson  v,  Paul,  16  Tex.  472. 

Claims  for  funeral  expenses,  expenses 
of  last  sickness  and  of  administra- 
tion including  the  allowance  made  to 
the  widow  and  children  and  the  ex- 
penses incurred  in  the  preservation, 
care,  etc.,  of  the  estate,  take  prece- 
dence over  debts  of  the  decedent  se- 
cured by  a  lien  on  property  of  the 
csute.  Chandler  v,  Burdett,  20 
Tex.  42. 

The  widow's  allowance  takes  prece- 
dence of  all  of  decedent's  debts,  save 
vendors'  liens.  Mabry  v.  Ward,  50 
Tex.  404. 

Attachment  —  Widow's  allowance 
takes  precedence  over  lien  of  attach- 
ment creditor.  Mayman  v.  Reviere,  47 
Tex.  357,  361;  Giddings  v.  Crosby,  24 
Tex.  295. 

Judgments. — Proceeds  of  adminis- 
trator's sale  can  not  be  subjected  to 
judgment  against  deceased,  so  long  as 
widow's  allowance  is  unsatisfied.  Gid- 
dings V,  Crosby,  24  Tex.  295,  299. 

The  administrator  sued  for  the  price 
of  land  sold  by  him,  and  defendant  set 
up  that  he  had  a  judgment  which  was 
a  lien  on  the  land.  Held,  that  the  lien 
was  no  defense,  and  that  he  could  not 
have  it  satisfied  out  of  the  price  of  the 
land  until  the  widow's  allowance  had 
been  paid.  Giddings  v.  Crosby,  24 
Tex.  295. 

Landlord's  Lien. — Since  the  statute 
makes  the  allowance  for  the  widow's 
support  for  one  year  payable  in  prefer- 
ence to  all  other  debts  and  charges 
against  the  estate  except  funeral  ex- 
penses and  expenses  of  last  sickness, 
a  creditor  of  the   estate   can   not  ob- 


ject to  such  allowance  on  the  ground 
that  the  only  proceeds  of  the  estate 
that  could  be  used  for  its  payment  was 
money  realized  from  a  sale  of  certain 
property  on  which  he  had  a  landlord's 
lien.  Rev.  Stat.,  arts.  2037,  2044,  2069. 
In  re  Laurence's  Estate,  32  Tex.  Civ. 
App.  465,  74  S.  W.  779,  affirmed  in  97 
Tex.  638,  no  op. 

Mortgages. — It  is  so  held  as  to  mort- 
gages. Taylor  v.  Williams,  101  Tex. 
388,  108  S.  W.  815;  Robertson  v.  Paul, 
16  Tex.  472. 

Exception — Lien  for  Purchase 
Money. — See  post,  "Vendor's  Liens," 
VII,  H,  3,  b,  (4),  (c). 

(3)  Costs  and  Attorney's  Fees. 

Attorney's  Fees  Included  in  Ex- 
penses of  Administration. — The  ex- 
penses of  administration  provided  for 
by  section  207  of  the  probate  law  em- 
brace reasonable  attorney  fees  for 
services  in  a  controversy  between  the 
estate  and  other  persons  and  for  ad- 
vice in  administering  the  estate..  Wil- 
liams V.  Robinson,  56  Tex.  347;  Cal- 
laghan  v.  Grenet,  66  Tex.  236,  18  S, 
W.  607. 

Reasonable  attorney's  fees  for  nec- 
essary services  actually  rendered  are 
part  of  administration  expenses,  which 
are  entitled  to  priority  of  payment 
over  all  charges  against  estates,  ex- 
cept funeral  expenses.  Gammage  v. 
Rather,  46  Tex.  105,  107. 

Suits  upon  claims  against  an  estate 
having  an  executor,  independent  of  the 
probate  court,  may  be  instituted  against 
him;  and.  judgments  rendered  therein 
may  be  collected  from  the  assets  of  the 
estate.  In  case  the  assets  are  insufficient 
to  pay  all  debts,  equity  will  direct  that 
a  judgment  upon  claim  for  services  of 
an  attorney  shall  be  given  preference 
over  ordinary  claims  against  the  de- 
cedent. Callaghan  v.  Grenet,  66  Tex. 
236,  18  S.  W.  507. 

Priority  Not  Affected  by  Death  of 
Executor. — An  independent  executor 
contracted  with  an  attorney  to  assist  in 
winding  up  the  estate.    Before  the  fee 
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agreed  upon  was  paid,  the  executor 
died,  leaving  the  estate  to  be  managed 
by  his  administrator,  by  appointment 
of  court.  Held,  that  if  the  contract 
>vas  reasonable,  and  the  services  con- 
tracted for  were  fully  performed,  the 
compensation  agreed  upon  became  a 
debt  against  the  estate;  and  any  part 
thereof  remaining  unpaid  at  the  execu- 
tor's death  was  entitled  to  the  same 
preference  in  payment  as  it  had  before 
his  death.  Callaghan  v.  Grenet,  66 
Tex.  236,  18  S.  W.  507. 

Fees  for  Defending  Suit  Superior  to 
Judgment  in  Same  Suit. — Reasonable 
attorney's  fees  for  defending  suit 
against  administrator  are  "expenses  of 
administration,"  hence  entitled  to  pri- 
ority over  judgment  obtained  in  said 
suit.  Williams  v.  Robinson,  56  Tex. 
347.  851. 

Judgment  for  Costs. — Under  Rev. 
St.  art.  2037,  which  provides  that  "the 
expenses*  incurred  in  the  preservation, 
safe-keeping,  and  management  of  the 
estate"  shall  be  claims  of  the  second 
class,  a  judgment  for  costs,  rendered 
against  an  administrator  in  an  action 
brought  against  him  to  try  title,  and  to 
partition  land  of  his  intestate,  belongs 
in  the  second  class.  Manning  v,  Mayes, 
79  Tex.  653,  15  S.  W.  638. 

But  the  costs  of  enforcing  a  vendor's 
lien  where  foreclosure  does  not  pay 
lien  and  costs  and  estate  is  insolvent, 
do  not  become  costs  of  administration 
to  detriment  of  other  claims.  Greer, 
etc.,  Co.  V.  Riley,  92  Tex.  699,  707,  53 
S.  W.  578. 

<4)   Liens. 

<a)    In  General. 

Claim  secured  by  special  lien  is  not 
ranked  in  first  class  of  debts  against 
estate.     Alford  v.  Smith,  40  Tex.  77,  87. 

The  statute  places  all  mortgage  and 
other  lien  creditors  of  a  decedent's  es- 
tate on  the  same  footing  and  in  the 
same  class,  without  distinction,  except 
that  it  gives  to  each  mortgage  or  lien 
creditor  preference  in  respect  to  the 
very  property  mortgaged  to  him,   and 


hence  a  chattel  lien  can  not  be  sub- 
ordinated to  a  lien  on  realty  by  re- 
quiring the  administration  to  resort  first 
to  the  chattel  mortgage  property  for 
the  payment  of  debts  in  the  classes 
ahead.  Rev.  Stat.,  art.  2091.  Barnes 
V.  Scottish-American  Mortg.  Co.,  29 
Tex.  Civ.  App.  443,  68  S.  W.  .529,  af- 
firmed  in   97  Tex.   626,  no  op. 

Debts  secured  by  mortgage  or  hav- 
ing a  lien  by  judgments  are  to  be  paid 
out  of  the  proceeds  of  the  property 
subject  to  such  lien,  but  they  have  no 
preference  over  other  debts,  except 
with  regard  to  the  property  so  sub- 
jected. Chandler  v.  Burdett,  20  Tex.  42. 

A  deed  of  trust,  upon  the  death  of 
the  party  by-  whom  it  was  executed, 
only  secures  the  creditor,  for  whose 
benefit  it  was  made,  priority  over  such 
claims  against  the  debtor's  estate,  as 
by  the  statute  it  is  entitled  to  in  the 
due  course  of  administration.  McLanc 
V.  Paschal,  47  Tex.  365. 

Mortgage  on  Homestead. — A  home- 
stead mortgage  with  power  of  sale  is 
but  an  incident  to  the  debt,  and  the 
claim  thereon  is  postponed  to  pre- 
ferred claims.  Abney  v.  Pope,  52  Tex. 
288,  293. 

Rev.  St.  1879,  art.  2037,  classifies  se- 
cured claims  against  an  estate  as  claims 
of  the  third  class,  so  far  as  they  can  be 
paid  out  of  the  proceeds  of  the  prop- 
erty subject  to  such  lien;  and  provides 
that  when  more  than  one  mortgage  or 
lien  shall  exist  on  the  same  property 
the  oldest  shall  be  first  paid,  but  no 
preference  shall  be  given  to  such  claim 
further  than  regards  the  property  sub- 
ject to  such  mortgage  or  other  lien. 
Held,  that  a  mortgage  on  decedent's 
homestead,  ordered  by  the  probate 
court  to  be  paid  as  a  fourth-class  claim, 
should  be  paid  out  of  the  proceeds  of 
such  homestead  in  preference  to  a  prior 
judgment  against  decedent,  ordered 
paid  as  a  third-class  claim.  Kiolbassa  r. 
Raley,  1  Tex.  Civ.  App.  165,  23  S.  W. 
253. 

Since,  under    such    statute,    a  claim 
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against  an  estate  may  be  a  claim  of  the 
third  class  as  to  a  portion  of  the  prop- 
erty, because  secured  by  a  lien  thereon, 
and  of  the  fourth  class  as  to  the  re- 
mainder of  the  estate,  in  ordering  such 
judgment  to  be  paid  as  a  third-class 
claim  the  probate  court  did  not  declare 
it  to  be  a  lien  on  the  homestead,  but 
that,  if  there  was  any  of  decedent's  es- 
tate to  which  such  judgment  lien  would 
attach  under  the  law,  then,  as  to  such 
property,  the  judgment  would  be  a 
third-class  claim.  Kiolbassa  v.  Raley, 
1  Tex,  Civ.  App.  165,  23  S.  W.  253,  cit- 
ing Eastham  v.  Sallis,  60  Tex.  576; 
Western  Mortg.,  etc.,  Co.  v.  Jackman, 
77  Tex.  622.  14  S.  W.  305. 

In  the  absence  of  a  showing  that  the 
homestead  was  subject  to  a  forced  sale 
at  the  time  or  before  such  mortgage 
was  executed,  it  does  not  appear  that 
the  former  is  a  third-class  claim  and 
the  latter  a  fourth-class  claim.  Kiol- 
bassa V.  Raley,  1  Tex.  Civ.  App.  165, 
23  S.  W.  253. 

Priorities  under  Act  of  1846.— The 
22d  section  of  the  act  to  organize  the 
probate  courts,  p.  316,  acts  of  1846,  in 
directing  the  order  in  which  the  debts 
against  the  estate  shall  be  paid,  pro- 
vides for  the  payment  of  "recorded 
mortgages  and  liens  on  specific  prop- 
erty, then  judgments  of  the  courts  of 
this  state,  the  oldest  first."  Martin  v. 
Harrison,  2  Tex.  456,  458. 

Chattel  Mortgage  at  Common  Law. 
— "At  common  law  chattel  mortgages, 
the  possession  of  the  mortgaged  prop- 
erty remaining  with  the  mortgagor, 
were  unknown.  Such  mortgages  were 
given  in  the  form  of  pledges,  and  in 
such  cases  the  question  here  raised 
would  not  occur,  because  the  pledgee 
was  entitled  to  be  paid  in  full  before 
the  administrator  was  entitled  to  take 
the  property  as  assets  of  the  estate. 
Fulton  V,  National  Bank,  26  Tex.  Civ. 
App.  115,  62  S.  W.  84,  affirmed  in  94 
Tex.  704,  no  op."  Barnes  v,  Scottish- 
American  Mortg.  Co.,  29  Tex.  Civ.  App. 
443,  444,  36  S.  W.  529,  affirmed  in  97 
Tex.  626,  no  op. 


(b)    Judgment  Liens. 

"Judgments  are  not  the  first  in  the 
order  of  preferred  debts  against  an  es- 
tate. The  expenses  of  the  last  sick- 
ness, of  administration,  and  the  al- 
lowance to  the  widow  and  children, 
must  be  first  paid."  McMiller  v.  But- 
ler, 20  Tex.  402,  404;  Chandler  v^ 
Burdett,  20  Tex.  42,  44. 

"There  is  nothing  in  the  probate  law 
in  force  at  the  time  this  application 
was  made,  and  the  sale  ordered,  indi- 
cating that  in  administering  estates 
judgment  liens  are  to  be  placed  on  a 
higher  footing  than  other  liens. 
(Paschal's  Dig.,  arts.  5674,  5705.)'* 
Schmeltz  v.  Garey,  49  Tex.  49,  59. 

A  judgment  obtained  in  the  district 
court  against  the  administrator  of  an 
estate,  and  decreed  "to  be  a  preferred 
claim"  against  the  estate,  "and  ordered 
to  be  paid  in  preference  to  all  other 
debts,"  is  not  entitled  to  priority  over 
the  "expenses  of  administration"  which 
the  probate  law  of  1870,  §  207,  prefers 
to  all  other  charges  except  funeral  ex- 
penses; and  the  district  court,  exercis-  • 
ing  probate  jurisdiction,  did  not  err  in 
decreeing  that  the  expenses  of  adminis- 
tration should  be  paid  before  such 
judgment.  Williams  v.  Robinson,  56 
Tex.  347. 

To  warrant  the  probate  court  in 
classifying  a  claim  on  a  judgment  as 
one  of  the  third  class  as  to  a  certain 
fund  of  an  estate,  it  must  be  shown 
that  the  land,  the  sale  of  which  pro- 
duced the  fund,  was  subject  to  forced 
sale  at  the  time  that  the  judgment  was 
recorded.  Kiolbassa  v.  Raley,  1  Tex. 
Civ.  App.  165,  169,  23  S.  W.  253. 
(c)  Vendor's  Liens. 

In  the  application  of  the  proceeds  of 
the  sale  of  land  of  a  decedent,  a  vend- 
or's lien,  when  held  with  a  vendor's 
superior  title,  has  precedence  over 
every  other  claim.  Toullerton  v^ 
Manchke,  11  Tex.  Civ.  App.  148,  32  S. 
W.  238;  Taylor  v.  Williams,  101  Tex. 
388,  108  S.  W.  815. 

Lien  for  purchase  money  has  pref- 
erence     over      funeral     expenses,    ex- 
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penses  of  last  illness,  administration 
and  care  of  estate  and  allowance  to 
widow  and  children.  The  payment  of 
the  purchase  money  is  the  essential 
constituent  of  title  real  estate.  Blair 
&  Co.  V.  Thorp,  33  Tex.  38,  49;  Robert- 
son V.  Paul,  16  Tex.  472;  McLane  v. 
Paschal,  47  Tex.  365,  370. 

Where  a  vendor's  lien  is  reduced  to 
judgment,  the  vendor  is  entitled  to 
have  his  claim  allowed  against  the 
vendee's  estate,  and  the  estate  can  not 
have  the  land  till  purchase  money  is 
paid.  Converse  &  Co.  v.  Sorley,  39 
Tex.  615,  531. 

Vendor's  Lien  for  Half  Interest — 
Share  Insufficient  to  Pay  Whole 
Amount. — Deceased  executed  three 
notes  in  payment  for  an  undivided  one- 
half  interest  in  1,280  acres  of  land, 
which  was  already  subject  to  a  trust 
deed  for  $1,000.  The  notes  were  al- 
lowed by  the  court  as  a  lien  on  the  land. 
The  land  was  afterwards  sold  under 
the  trust  deed,  and  the  tract  was  di- 
vided between  the  purchaser  at  the  sale 
and  the  estate,  the  purchaser  taking 
730,  and  the  estate  550  acres.  Later, 
by  order  of  the  court,  the  730  acres 
were  purchased  by  the  estate  for 
$1,750.  The  whole  tract  was  then  sold, 
$2,000  being  received  for  the  550  acres, 
and  $3,750  for  the  730  acres.  Held 
that,  the  estate  being  insolvent,  the  ad- 
ministrator should  only  have  paid  upon 
the  notes  the  $2,000,  the  balance  being 
paid  pro  rata  with  the  other  creditors 
of  the  deceased  out  of  the  general  as- 
sets, as  the  notes  were  a  lien  on  the  550 
acres  only.  Walker  v.  Kerr,  7  Tex. 
Civ.  App.  498,  27  S.  W.  299. 

Under  such  a  state  of  facts  the  ad- 
ministrator is  subrogated  to  the  rights 
of  the  creditor  of  the  estate  and  is  en- 
titled to  have  balance  of  his  claim 
Shifted  from  third  to  fourth-class 
claims,  and  to  be  paid  pro  rata  out  of 
g  neral  assets  of  estate.  Walker  v. 
Kerr,  7  Tex.  Civ.  App.  498,  501,  27  S. 
W.  299.  See  post,  "Subrogation,"  VII, 
H,  11. 


Division  of  One  of  Two  Notes  into 
Smaller  Notes. — Where  two  notes  were 
given  for  the  purchase  price  of  the 
same  land,  and  both  were  secured  by  a 
vendor's  lien  thereon,  the  fact  that  one 
of  the  notes  was  subdivided  into  sev- 
eral smaller  notes,  owned  by  the  party 
owning  the  original  note,  did  not  give 
such  subdivided  note  priority  of  pay- 
ment from  the  proceeds  of  the  sale  of 
the  land  after  the  vendee's  death,  since 
both  notes,  being  secured  by  the  same 
land,  were  of  the  same  class,  and 
should  be  paid  pro  rata.  Stell  v.  Lewis, 
2   Posey  533. 

Not  Superior  to  Costs  of  Its  En- 
forcement.— Debt  secured  by  vendor's 
lien  under  executory  contract  is  not 
subject  to  postponement  to  expenses 
of  administration,  or  other  secured 
claims  yet  is  not  superior  to  costs  of 
its  enforcement,  nor  can  latter,  where 
foreclosure  does  not  pay  Hen  and  costs 
and  estate  is  insolvent,  become  costs 
of  administration  to  detriment  of  other 
secured  claims.  Greer,  etc.,  Co.  v. 
Riley,  92  Tex.  699,  703,  53  S.  W.  578. 

(d)    Landlord's  Lien. 

See  ante,  "Expenses  of  Illness, 
Burial  Administration,  Allowance, 
etc.,"  VII,  H,  3,  b,  (2). 

A  landlord  has  a  lien  for  rent  on 
the  property  on  the  premises  in  the 
possession  of  the  lessee's  administra- 
tor. Wilcox  V,  Alexander  (Civ.  App.), 
32  S.  W.  561. 

(5)  Secured  and  Unsecured  Claims. 
An  unsecured  creditor  has  a  charge 

upon  all  the  assets  of  an  estate  in  gen- 
eral not  exempt  from  execution;  a  lien 
creditor  has  a  special  claim  against 
the  property  subject  to  the  lien.  How- 
ard V,  Johnson,  69  Tex.  655,  659,  7  S. 
W.  522. 

(6)  Claims  of  Executor  or  Adminis- 
trator. 

An  order  of  the  probate  court  de- 
creeing a  land  certificate  belonging  to 
the  estate  to  the  administrator  at  its 
appraised  value  to  cover  a  debt  to  him 
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was  illegal  and  void.     Halsey  v.  Jones, 
86  Tex.  488,  25  S.  W.  696. 

A  decree  of  the  probate  court  pur- 
porting to  invest  an  administrator  of 
an  insolvent  estate  with  the  title  to  a 
headright  certificate  for  1,280  acres  of 
land,  at  its  appraised  value,  in  part 
payment  of  a  claim  held  by  him  against 
such  estate,  is  void.  Halsey  v,  Jones 
(Civ.  App.),  25  S.  W.  679,  affirmed  in 
86  Tex.  488,  25  S.  W.  696. 
(7)  Other  Claims. 

Under  art.  2037,  Rev.  Stat.,  a  claim 
against  an  estate  may  be  a  claim  of 
the  third  class  as  to  portion  of  the 
property  because  secured  by  lien,  and 
of  the  fourth  class  as  to  the  remainder 
of  the  estate.  Kiolbassa  v.  Ral  y,  1 
Tex.  Civ.  App.  165,  169,  23  S.  W.  253. 

Instance  of  facts  under  which  cred- 
itor of  an  estate  is  entitled  to  have 
balance  of  his  claim  shifted  from  third 
to  fourth-class  claims  and  to  be  p^id 
pro  rata  out  of  genieral  assets  of  estate. 
Walker  v.  Kerr,  7  Tex.  Civ.  App.  498, 
501,  27  S.  W.  299. 

c.  How  Priority  Affected. 

The  classification  of  a  claim  against 
a  decedent's  estate  is  not  affected  by 
the  judgment  rendered  in  an  action 
to  establish  it  as*  a  just  claim.  Buchanan 
V.  Wagnon,  62  Tex.  375. 

Effect  of  Change  of  Administration. 
— Where  there  is  a  valid  and  subsist- 
ing claim  against  an  estate  under  a 
contract  with  its  independent  execu- 
tor, the  death  of  that  executor  and 
subsequent  appointment  of  an  admin- 
istrator will  not  deprive  it  of  its  prec- 
edence in  payment.  Callaghan  v. 
Grenet,  66  Tex.  236,  18  S.  W.  507. 

Claims  of  Equal  Dignity  One  of 
Which  Not  Presented. — See  ante, 
"Necessity,"  VII.  E,  1,  b. 

d.  Proceedings  to  Determine  Classifi- 
cation. 

All  claims  must  be  classified.  Brad- 
ford V.  Knowles.  86  Tex.  505,  508,  25 
S.  W.  1117,  reversing  24  S.  W.  1095. 

Statutory  Provisions. — Remedies  of 
creditors,    having    lien    upon   particular 


property  of  estate,  are  provided  in  § 
21,  act  1840,  classifying  order  of 
claims.  Graham  v.  Vining,  1  Tex.  639, 
645. 

Jurisdiction. — It  is  the  province  of 
the  probate  courts  to  classify  claims 
when  established  in  any  manner. 
Porter  v.  Sweeney,  61  Tex.  213. 

Probate  court  alone  has  power  to 
classify  claims  against  estates,  however 
such  claims  may  have  been  established. 
Its  jurisdiction  is  exclusive.  Porter  v, 
Sweeney,  61  Tex.  213,  214;  Bradford  v. 
Knowles,  86  Tex.  505,  508  25  S.  W. 
1117.  reversing  24  S.  W.  1095. 

The  probate  court,  in  classifying 
claims  against  an  estate,  secured  by 
mortgage  upon  land,  can  determine 
which  of  several  claims  secured  by' 
lien  on  the  same  land  is  entitled  to 
priority  of  payment.  Eastham  v.  Sallis. 
60  Tex.  576. 

The  county  court  for  civil  business 
exceeds  its  powers,  in  attempting  to 
direct  an  administrator  as  to  the  man- 
ner in  which  he  shall  disburse  the  funds 
of  the  estate  in  his  hands,  and  such 
direction  is  not  binding  on  any  other 
person  holding  claims  against  the  es- 
tate.    Porter  v,  Sweeney,  61  Tex.  213. 

Judgment  of  county  court  against 
an  estate  only  establishes  the  claim, 
and  its  classification  must  be  done  by 
probate  court  upon  the  judgment  be- 
'ng  certified  thereto.  Porter  v. 
Sweeney,  61  Tex.  213,  214. 

Interference  with  Right  of  Probate 
Court — The  judgment  of  the  district 
court -that  decedent's  estate  is  indebted 
to  plaintiff  in  a  certain  amount,  and 
that  a  lien  exists  on  certain  land  to 
secure  its  payment  on  account  of  a 
judgment  and  lien  obtained  against  de- 
cedent in  his  lifetime,  is  not  an  inter- 
ference with  the  right  of  the  probate 
court  to  classify  the  claim.  Jenkins  v. 
Cain  (Sup.),  12  S.  W.  1114. 

Hearing  Evidence  of  Mistake  in 
Terms  of  Contract. — Both  the  county 
court  sitting  in  probate,  and  the  dis- 
trict court  on  appeal,  may^  in  classify- 
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ing  claims  against  the  estate  of  a  de- 
cedent, hear  evidence  of  a  mistake  in 
the  terms  of  a  written  contract  entered 
into  by  the  decedent,  in  order  to  deter- 
mine what  the  real  status  of  the  claim 
arising  out  of  the  contract  is,  and,  hav- 
ing heard  such  evidence,  may  grant  the 
appropriate  relief.  Zieschang  v,  Helmke 
(Civ.  App.),  84  S.  W.  436;  Allardyce  v. 
Hambleton,  96  Tex.  30,  70  S.  W.  76,  re- 
versing 68  S.  W.  834. 

Revision  by  Certiorari  of  Classifica- 
tion.— Creditor  of  estate  has  right  to 
compel  reclassification  of  claims  im- 
properly classified,  by  certiorari.  Phil- 
lips V.  Watkins  Land  Mortg.  Co.,  90 
Tex.  195,  200,  38  S.  W.  270,  470,  af- 
firming 38  S.  W.  270. 

Appeal. — The  remedy  of  a  party  ag- 
grieved by  the  probate  court's  classifi- 
cation of  claims  and  payment  in  order 
is  by  appeal.  He  can  not  bring  an 
original  suit  thereon  in  another  court. 
Porter  v.  Sweeney,  61  Tex.  213. 

Rev.  St.  art.  2091,  relative  to  the 
classification  of  claims  against  estates 
of  decedents,  places  in  the  second  class 
of  claims  expenses  of  administration, 
and  in  the  third  class  claims  secured 
by  liens,  so  far  as  the  same  can  be 
paid  from  the  proceeds  of  the  property 
subject  to  the  lien;  and  article  2085 
declares  that  the  court's  acton  in  ap- 
proving or  disapproving  a  claim  shall 
have  the  effect  of  a  final  judgment 
from  which  an  appeal  will  lie.  An  ad- 
ministrator of  an  estate  held  a  vendor's 
lien  note  against  the  estate,  and  it  was 
classified  in  the  probate  court  as  within 
the  second  class.  Held  that,  on  pro- 
ceedings by  the  holder  of  another 
vendor's  lien  note  while  the  adminis- 
tration was  still  pending,  it  was  proper 
for  the  court  to  reclassify  the  admin- 
istrator's claim  and  place  it  in  the 
third  class,  the  original  classification 
of  the  claim  of  the  administrator  not 
having  had  the  force  and  effect  of  a 
judgment  which  could  only  be  revised 
on  an  appeal  therefrom.  Hardcastle's 
Estate  V.  Archer,  81  S  W.  368,  36  Tex. 
Civ.  App.  112. 


Parties  on  Appeal. — An  administra- 
tor is  neither  a  necessary  nor  proper 
party  to  an  appeal  by  creditors  from 
a  judgment  of  the  county  court  classi- 
fying approved  claims  against  the  es- 
tate of  the  decedent.  Zieschang  v, 
Helmke   (Civ.  App.),  84  S.  W.  436. 

Appeal  Brings  up  Entire  Case. — 
Where  there  is  only  one  fund  out  of 
which  claims  against  an  estate  can  be 
paid,  and  it  is  insufficient  to  satisfy 
them,  and  in  the  contest  in  the  county 
court  among  the  respective  claimants 
for  priority  of  payment  a  judgment  is 
rendered  so  classifying  the  claims  as 
to  give  one  nearly  the  entire  fund,  to 
the  exclusion  of  the  others,  and  appeal 
to  the  district  court  by  one  of  the  un- 
successful claimants  ipso  facto  brings 
up  the  entire  case,  with  its  subject 
matter  and  all  the  parties  contesting 
with  one  another  for  it.  Zieschang 
V.  Helmke  (Civ.  App.),  84  S.  W.  436. 

Failure  to  Pass  on'  One  Claim  in  Dis- 
trict Court  Immaterial  Error.— The 
failure  of  the  district  court,  on  appeal 
from  a  judgment  of  the  county  court 
classifying  claims  against  the  estate  of 
a  decedent,  to  pass  upon  the  claim  of 
one  creditor,  although  based  on  the  er- 
roneous assumption  that  such  credit- 
or's rights  were  not  before  it,  is  not 
ground  for  a  reversal  of  the  judgment 
of  the  district  court,  where  the  action 
of  the  county  court  upon  that  claim 
was  correct,  and  the  effect  was  the 
same  as  if  the  district  court  had  prop- 
erly passed  upon  it.  Zieschang  v. 
Helmke  (Civ.  App.),  84  S.  W.  436. 
4.    Payment  without  Order  of  Court. 

The  payment  by  an  administrator  of 
a  claim  against  the  estate  which  has 
been  allowed  and  approved  is  valid  with- 
out a  previous  order  from  the  probate 
court,  if  such  payment  is  in  itself 
proper,  and  such  as  the  court  could 
decree.  Lockhart  v.  White,  18  Tex. 
102. 

Claims  against  an  estate,  other  than 
those  of  administration,  should  be  pro- 
bated according  to  statute;  but  when 
a    bona    fide   settlement   has   been   had 
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between  the  administrator  and  the 
heirs,  in  which  they  have  allowed  him 
for  claims  paid  which  were  not  pro- 
bated, the  same  claims  may  be  allowed 
in  a  subsequent  suit  by  the  heirs  to 
compel  an  accounting.  Hanlon  v. 
Wheeler  (Civ.  App.),  45  S.  W.  821. 

5.  Erroneous  or  Improper  Payment. 

The  fact  that  an  administrator  makes 
a  whole  or  partial  payment  to  one  or 
more  creditors  of  an  estate  without 
an  order  of  the  court  will  not  .render 
him  personally  liable  for  debts  of  the 
same  class  not  paid.  Lockhart  v. 
White,  18  Tex.  102. 

In  such  case,  in  the  settlement  of  his 
account,  the  administrator  will  be  en- 
titled to  credit  for  such  amounts  only 
as  shall  be  found  to  be  due  and  paya- 
ble to  the  creditors  so  paid  by  him,  not 
to  exceed  the  amount  actually  paid. 
Lockhart  v.  White,  18  Tex.  102. 

Where,  because  of  an  administrator's 
improper  application  of  funds,  of  the 
estate  to  payment  of  claims  over 
v/hich  another  claim  was  entitled  to 
preference,  there  were  not  enough 
funds  remaining  to  satisfy  such  pre- 
ferred claim,  the  administrator  is  liable 
for  the  deficiency.  Clifford  v,  Camp- 
bell, 65  Tex.  243. 

Liable  Only  for  Payment  of  Excess 
of  Share. — Where  an  administrator, 
without  authority,  pays  money  to  a 
person  who  is  entitled  to  only  a  pro 
rata  share  therein,  he  is  not  to  be 
charged  with  th'e  whole  sum  so  paid, 
but  only  the  excess  of  the  amount  paid 
over  the  pro  rata  share  of  such  per- 
son, as  he  is  subrogated  to  such  per- 
son's rights.  Walker  v.  Kerr,  7  Tex. 
Civ.  App.   498,  27  S.  W.  299. 

Payment  under  Order  of  Court. — 
Orders  of  the  probate  court,  allowing 
against  the  estate  of  a  deceased  mar- 
ried woman,  who  had  survived  her 
husband,  debts  contracted  by  the  hus- 
band while  holding  property  in  com- 
munity with  the  wife,  although  er- 
roneous, are  not  void;  and  the  admin- 
istrator of  the  wife,  who,  in  good  faith, 


has  paid  such  claims,  and  who  has  been 
discharged  upon  approval  of  his  final 
account,  is  not  liable  in  an  action 
against  him  by  her  next  of  kin.  Came- 
ron V.  Morris,  83  Tex.  14,  18  S.  W.  422. 

6.  Failure  to  Make  Payment. 

See  ante,  "Erroneous  or  Improper 
Payment,'*  VII,  H,  5. 

7.  Interest. 

Interest  may  be  computed  on  money 
withheld  by  administrator  for  unrea- 
sonable time.  McKinney  v.  Nunn,  82 
Tex.  44,  49,  17  S.  W.  516. 

An  administrator  will  be  charged 
with  interest  on  claims  against  the  es- 
tate which  have  been  approved  if  he 
had  funds  in  his  hands  with  which  to 
pay  them,  or  neglected  to  take  proper 
steps  to  create  a  fund  with  which  to 
discharge  debts.  Finley  v.  Carothers, 
9  Tex.  517. 

Where  a  claim  against  a  decedent's 
estate  has  been  allowed  by  the  admin- 
istrator, the  approval  thereof  by  the 
probate  court  constitutes  a  judgment, 
and  the  claim,  though  an  open  account, 
bears  interest  from  the  date  of  its  ap- 
proval. Finley  v.  Carothers,  9  Tex. 
517. 

8.  Penalty. 

Clear  case  must  be  presented  before 
court  will  inflict  onerous  damages  upon 
executors  or  administrators  for  fail- 
ure to  pay  over  to  creditor  funds  of  es- 
tate in  their  hands  provided  by  act  of 
May  23,  1871.  Moore  v.  Letchford,  35 
Tex.  185,  224. 

By  the  statute  of  May  23,  1871, 
executors  and  administrators  are  made 
liable  for  damages  at  the  rate  of  10 
per  cent  per  month,  when  they  fail  or 
refuse  to  obey  an  order  of  the  court 
directing  them  to  pay  over  to  a  cred- 
itor of  the  estate  funds  in  their  hands. 
Held,  that  courts  will  not  inflict  such 
damages,  except  as  a  penalty  in  a  case 
of  contumacy.  Van  Hook's  Ex'rs  v. 
Letchford,  35  Tex.  598. 

9.  Effect  of  Payment. 

Pa3mient  in  Confederate  Money. — 
An  executor  obtained  an  order  of  sale 
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during  the  Civil  War,  and  sold  for  con- 
federate notes,  which  he  paid  to  such 
creditors  of  the  estate  as  would  ac- 
cept them.  After  the  war,  he  was  per- 
mitted to  resign  and  settle  his  ac- 
counts in  Confederate  money  returns 
and  vouchers.  Held,  in  an  action  for 
an  accounting,  that  suc'n  creditors  as 
received  from  the  administrator  full 
payments  in  such  notes  should  not  be 
allowed  to  revive  their  claims  against 
the  estate.  Trammel  v.  Philleo,  33  Tex. 
395. 

An  executor  obtained  an  order  of 
sale  during  the  Civil  War,  and  sold  for 
Confederate  money,  which  he  paid  to 
such  creditors  of  the  estate  as  would 
accept.  After  the  war,  he  was  per- 
mitted to  resign  and  settle  his  ac- 
counts in  Confederate  money  returns 
and  vouchers.  Held,  in  an  action  for 
an  accounting,  that,  the  estate  being 
insolvent,  the  pro  rata  dividends  to 
which  such  creditors  would  be  entitled 
if  paid  in  legal  currency  were  to  be  al- 
lowed to  the  administrator  as  credits. 
Trammel  v.  Philleo,  33  Tex.  395. 

10.  Deficiency  of  Assets — ^Reservation 
of  Funds. 
Reservation  for  Reasonable  Ex- 
penses and  Fees. — Hart.  Dig.  art.  1195, 
provides  that  a  creditor  of  decedent's 
estate  can  require  the  administrator  to 
make  an  exhibit,  and  that  if  it  appears 
from  the  exhibit,  or  by  other  evidence, 
that  the  administrator  has  funds  sub- 
ject to  distribution  among  the  credit- 
ors, the  chief  justice  shall  order  the 
same  to  be  paid.  Article  1188  declares 
that  administrators  shall  receive  a 
stated  commission  for  their  services, 
that  all  reasonable  expenses  shall  be 
allowed  by  the  chief  justice  thereof, 
and  that  extra  compensation  may  be 
allowed  by  him  when  reasonable.  A 
creditor  petitioned  for  a  distribution  of 
funds,  and  objected  to  certain  charges 
made  for  the  expenses  of  administra- 
tion and  as  extra  compensation.  It 
did  not  appear  that  the  charges  had 
been  allowed  by  the  chief  justice.  Held 


that,  though  a  creditor  in  the  proceed- 
ings for  distribution  could  not  contest 
an  order  made  by  the  chief  justice, 
the  administrator  must  show  that  the 
charges  had  been  allowed  by  the  chief 
justice,  or  that  they  were  reasonable 
and  correct,  so  as  to  procure  their  al- 
lowance, or  he  could  not  be  permitted 
to  retain  the  funds.  Davenport  v. 
Lawrence,  19  Tex.  317. 
11.   Subrogation. 

A  creditor  of  the  third  class,  having 
a  lien  on  the  only  known  property  of 
an  estate  as  security  for  his  claim,  who 
applies  part  of  the  proceeds  thereof  to 
payment  of  claims  of  the  first  and  sec- 
ond class,  is  entitled  to  be  subrogated 
to  the  rights  of  such  claims  on  distri- 
bution of  a  fund  arising  from  property 
of  the,  estate  afterwards  discovered, 
and  to  be  paid  the  amounts  so  applied 
by  him  to  their  payment  before  distri- 
bution to  claims  of  the  fourth  class. 
Clifford  V,  Campbell,  65  Tex.  243. 
I.  COLLECTION  AND  ENFORCE- 
MENT. 
1.  Mode, 
a.   In  GeneraL 

The  ordinary  mode  of  enforcing 
claims  against  an  estate  is  by  adminis- 
tration except  where  such  administra- 
tion is  impeded  or  prevented.  Ansley 
V.  Baker,  14  Tex.  607,  612. 

A  claim  against  an  estate  can,  or- 
dinarily, be  collected  in  no  other  way 
than  that  prescribed  by  the  statute 
regulating  the  administration  of  es- 
tates of  deceased  persons.  The  statute 
furnishes  general  rules  for  settlement 
of  debts  and  liabilities  of  estates  of 
deceased  persons,  which  are  ordinarily 
exclusive  of  all  others  and  must  be 
pursued.  Collins  v.  Barbee,  3  App.  Civ. 
Cases,  §  126;  Texas  Loan  Agency 
V.  Dingee,  33  Tex.  Civ.  App.  118,  120, 
75  S.  W.  866,  affirmed  in  97  Tex.  649, 
no  op.;  Emmons  v.  Williams,  28  Tex. 
776. 

"There  are  some  recognized  excep- 
tions to  this  general  rule,  as  where  it 
is  alleged  and  approved    that    the  de- 
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fcndant  is  the  sole  creditor  of  the  es- 
tate, or  where,  from  the  peculiar  cir- 
cumstances of  the  case,  the  interposi- 
tion of  the  equitable  powers  of  the 
court  is  rendered  absolutely  necessary 
to  prevent  great  hardship  and  oppres- 
sion. But  when  the  benefit  of  an  ex- 
ception is  claimed,  the  facts  which  con- 
stitute the  exception  must  be  fully  and 
specifically  averred."  Collins  r.  Bar- 
bee,  3  App.  Civ.  Cases,  §  126;  Hall  v. 
Hall,  11  Tex.  526;  Atchinson  v.  Smith, 
25  Tex.  228,  231;  Alford  v.  Smith,  40 
Tex.  77;  Robb  r.  Smith,  40  Tex.  89. 

b.     Resort     to     County     or     Probate 

Court 
<1)   In  General. 

•  Unless  where  there  is  an  exception 
by  statute,  claims  against  an  estate 
which  is  under  administration  must  be 
paid  under  the  order  and  direction  of 
the  county  court.  Key  v.  Craig,  21 
Tex.  491,   492. 

As  a  general  rule,  debts  against  es- 
tates can  be  enforced  only  by  process 
from  the  county  courts.  Carroll  v. 
Carroll,  20  Tex.  731;  Schmidtke  f. 
Miller,  71  Tex.  103,  8  S.  W.  638. 

Xo  general  jurisdiction  to  establish 
claims  against  an  estate  can  be  exer- 
cised by  the  probate  court  except  in 
the  mode  provided  by  law;  and  where 
there  are  conflicting  claims  between 
the  estate  and  some  other  person  to 
specific  property,  they  must  be  set- 
tled in  some  other  than  the  probate 
court.     Wise  v.  O'Malley,  60  Tex.  588. 

The"  necessity  for  creditor  to  pursue 
their  remedies  against  the  estates  of 
deceased  debtors  through  the  jurisdic- 
tion of  the  county  courts  must  be  pre- 
sumed to  exist  in  every  case  until  facts 
are  shown  which  make  it  an  exception. 
Green  v.  Rugely.  23  Tex.  539.  See 
Ansley  v.  Baker,  14  Tex.  607;  McMil- 
ler  V.  Butler,  20  Tex.  402;  Cunningham 
V.  Taylor,  20  Tex.  126,  129. 

County  court  can  not  take  cognizance 
of,  and  settle  unsettled  claims  and  ac- 
counts between,  representatives  of  de- 
ceased partners,  and  proceed  to  settle 


and  adjust  their  respective  claims. 
Booth  V,  Todd,  8  Tex.  137. 

Art.  2096,  Rev.  Stat.,  does  not  con- 
fer upon  the  probate  court  jurisdiction 
over  contracts  which  are  not  executory 
in  their  character.  Wise  v,  O'Malley, 
60  Tex.  588. 

Under  arts.  2176-2179,  Rev.  Stat.,  the 
probate  court  determines  the  right  to 
sue  and  nothing  further,  except  that 
it  may  order  payment  not  exceeding 
one  thousand  dollars.  Nichols  v. 
Oliver,  64  Tex.  647,  652. 

The  decision  of  the  probate  court 
fixes  the  right  of  the  creditor  to  sue, 
but  does  not  determine  any  other  right. 
The  purpose  of  the  statute  was  to  pre- 
vent persons  from  unnecessarily  in- 
volving estates  in  litigation,  and  to  give 
a  creditor  a  means,  involving  little  ex- 
penses, of  determining  whether  a  suit 
be  necessary  to  protect  his  rights. 
Nichols  V.  Oliver,  64  Tex.  647. 

Classification. — All  claims  must  be 
passed  upon,  classified,  and  paid  under 
orders  of  the  probate  courts.  Taylor 
V,  Williams,  101  Tex.  388,  108  S.  W. 
815. 

(2)    Executorship   Free    from    Control 
of  Court. 

"No  creditor  can  go  into  the  probate 
court  to  enforce  his  claim  against  an 
executor  so  long  as  his  independent 
control  is  allowed  to  continue,  whereas 
all  creditors  are  required  to  go  into 
that  court  to  enforce  claims  against 
regular  administrators.  In  the  case  of 
independent  administrations  the  stat- 
utes have  not  required  any  course  of 
procedure  through  which  relief  may  be 
had,  while  in  the  other  case  the  mode 
of  proceeding  is  carefully  and  ex- 
clusively prescribed.  The  conclusion 
is  that  the  creditor  is  left  to  pursue 
the  general  rules  of  law  by  which 
remedies  are  given."  Taylor  v.  Wil- 
liams, 101  Tex.  388,  108  S.  W.  815.  See, 
also,  Carroll  v.  Carroll,  20  Tex.  731, 
746. 

Independent  executors  make  allow- 
ances,  pay   claims,   and    settle    up   es- 
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tates   without    any    control     from    the 
probate    court.      "They    are    liable     to 
suits   to  recover  debts    or    allowances, 
and    to    enforce    liens   or   other    rights, 
existing  against   the  estates  in  any  of ! 
the  courts  of  civil  jurisdiction,  and  the  j 
judgments  of  such  courts  are  enforced  | 
against  property  of  the  estate  in  their 
hands,  by  the  usual  processes."  Taylor 
V.    Williams,    101    Tex.    388,    108    S.    W. 
815,  817. 

(3)    Claims  Secured  by  Specific  Liens. 

The  operation  of  the  probate  law  in 
its  action  on  debts  is  not  limited  to 
such  as  are  not  secured  by  a  conven- 
tional lien.  Graham  v.  Vining,  2  Tex. 
433. 

Where  a  claim  for  money  against  an 
estate,  secured  by  a  lien  on  land  of  the 
estate,  has  been  established  by  allow- 
ance by  the  administrator  and  the  ap- 
proval by  the  probate  court,  the  lien 
must  be  enforced  through  the  court 
under  the  law  regulating  administra^ 
tions.  George  v,  Ryon,  94  Tex.  317, 
60  S.  W.  427;  Cannon  v.  McDaniel,  46 
Tex.  303;  Cunningham  v.  Taylor,  20 
Tex.  126. 

Claims  secured  by  liens  upon  real  es- 
tate constitute  no  exception  to  the 
rule.  Buchanan  v.  Wagnon,  62  Tex. 
375.  Neither  can  it  make  any  diflfer- 
ence  that  the  lien  is  to  secure  the  pur- 
chase money  of  the  real  estate,  as  was 
expressly  decided  in  the  case  of  Rob- 
ertson V.  Paul,  16  Tex.  472.  Texas 
Loan  Agency  v.  Dingee,  33  Tex.  Civ. 
App.  118,  120,  75  S.  W.  866,  affirmed  in 
97  Tex.  649,  no  op. 

Where  a  claim  for  money  against  an 
estate,  secured  by  a  lien  on  land  of  the 
estate,  has  been  allowed  and  the  lien 
denied  by  the  administrator,  suit  can 
not,  as  a  rule,  be  maintained  in  the  dis- 
trict court  to  establish  the  lien  inas- 
much as  the  action  of  the  administra- 
tor can  not  affect  it  and  the  claimant 
still  has  his  remedy  in  the  probate 
court  for  its  enforcement.  But  in 
some  cases  claimant  may  have  some 
legal  or  equitable  right  connected  with 


his  claim  for  the  adjudication  of  which 
the  powers  of  the  probate  court  are 
inadequate  and  for  the  enforcement  of 
which  suit  may  be  maintained  in  the 
district  court.  George  v.  Ryon,  94  Tex. 
317,  60  S.  W.  427;  Western  Mortg., 
etc.,  Co.  V,  Jackman,  77  Tex.  622,  14 
S.  W.  305. 

Notes  given   in   return  for  bond  for 
title  are  claims  for  money  within  Hart- 
ley's   Dig.,   art.    1156.     Cunningham    : 
Taylor,  20  Tex.  126,  129. 

Where  one  of  two  persons  owning 
land  jointly,  subject  to  mortgage,  died^ 
and  his  administrator  conveyed  dece- 
dent's interest  to  other  joint  owner,  re- 
serving vendor's  lien,  and  vendee,  fail- 
ing to  pay  purchase  money  deeded 
entire  tract  to  deceased's  estate,  held 
mortgagee  bound  to  assert  its  clajm 
through  probate  court,  and  failing  to 
do  so,  purchaser  at  subsequent  ad- 
ministrator's sale  took  such  interest 
free  from  the  lien,  except  as  to  undi- 
vided interest  of  deceased  at  date  of 
his  death.  American,  etc.,  Mortg.  Co. 
V,  McDonell  (Civ.  App.),  54  S.  W. 
259;    Wheeler  v.  Love,  21  Tex.  583. 

Suit  to  Compel  Application  of  Par- 
ticular Fund  to  Pajrment  of  Debts. — 
Probate  court  has  jurisdiction  to  hear 
application  of  creditor  to  compel  ap- 
plication of  particular  fund  of  estate 
to  payment  of  debts.  Dulaney  z\ 
Walsh,  90  Tex.  329,  332,  38  S.  W.  748,. 
affirming  37  S.  W.  615. 

Distribution  of  Proceeds  of  Insur* 
ance  Policy.— See  the  title  COURTS,, 
vol.  5,  p.  319. 

2.   Allowed  and  Approved  Claims, 
a.    In  GeneraL 

The  act  of  1848,  concerning  the  set- 
tlement of  estates,  provides  the  mode 
of  establishing  claims  for  money 
against  an  estate,  to  be  ranked  as 
acknowledged  debts  and  paid  in  due 
course  of  administration,  by  a  system 
of  rules  designed  to  be  complete  within 
itself,  and  to  comprise  the  only  rules 
which    should    govern  in    their    settle- 
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ment.  Birdwell  z\  Kauffman,  25  Tex. 
189. 

Claim  allowed  by  executor  and  ap- 
proved by  chief  justice  can  not  be 
sued  upon,  but  must  abide  due  course 
of  administration.  The  holder  of  such 
claim  is  required  to  go  into  the  county 
court  to  obtain  satisfaction  of  it. 
Hogue  V.  Sims,  9  Tex.  546,  550;  Car- 
roll V.  Carroll,  20  Tex.  731;  Willis  & 
Bro.  i\  Smith,  65  Tex.  656. 

The  payment  of  a  claim  allowed  by 
the  executor  or  administrator  and  ap- 
proved by  the  court  may  be  enforced 
in  the  ordinary  course  of  administra- 
tion prescribed  by  law,  in  the  same 
manner  as  a  judgment  of  the  district 
court,  upon  a  rejected  claim.  Sutton 
V.  Page,   4  Tex.   142,  148. 

Claim  Approved  after  Suit  Brought. 
—Plaintiff  sought  to  subject  to  the  pay- 
ment of  a  note,  certain  property  claimed 
to  have  beei^  conveyed  by  a  deceased 
maker  of  the  note  in  fraud  of  his  cred- 
itors, and  also  to  subject  the  proceeds 
of  property  descended  to  the  maker's 
heirs  and  sold  by  them.  This  suit  was 
brought  in  the  district  court;  after- 
wards, an  administrator  was  appointed, 
the  claim  sued  on  was  presented  to 
and  accepted  by  him,  and  approved  by 
the  county  court.  Held,  that  ordina- 
rily the  plaintiff  would  be  required  to 
go  into  the  county  court  to  obtain  sat- 
isfaction of  it.  Willis  &  Bro.  v.  Smith, 
65  Tex.  656. 

1>.  Order  to  Pay  Allowed  Claims. 
<1)    Necessity  and  Power  of  Court. 

Upon  the  approval  of  a  claim  for 
money  against  the  estate  the  law 
classifies  it  with  others,  and  the  pro- 
bate court,  upon  application  of  the 
Itolder  of  such  claim,  will  make  the 
necessary  orders  to  enforce  payment  by 
sale  of  property  which  may  then  be 
lield  subject  to  such  claim.  Western 
Mortg.,  etc.,  Co.  v.  Jackman,  77  Tex. 
622,   14   S.    W.   305. 

Accepted  and  approved  claim  against 
an  estate  must  ordinarily  be  enforced 
in  the  county  court,  through  an  order 


for  its  payment  or  for  sale  of  property 
in  satisfaction  oi  it.  Willis  &  Bro.  v. 
Smith,  65  Tex.  656. 

County  court  has  authority  to  order 
administrator  to  pay  allowed  claim. 
Gray  v.  McFarland,  29  Tex.  163,  169. 

Existence  of  Property  in  Hands  of 
Administrator  as  Authorizing. — That 
there  is  "property"  in  the  hands  of  the 
administrator,  is  not  sufficient  to  au- 
thorize a  peremptory  order  for  the 
payment  of  a  claim  and  execution  to 
enforce  it.  Ray  v.  Parsons,  14  Tex. 
370. 

That  there  are  bills  receivable  in 
hands  of  administrator,  is  not  sufficient 
to  authorize  judgment  against  him  for 
payment  of  claim.  Ray  v.  Parsons,  14 
Tex.  370,  372. 
(a)    Time  of  Order. 

This  order  may  be  obtained  at  any 
regular  term  of  the  county  court  after 
administration.  McMiller  v,  Butler,  20 
Tex.  402. 

(3)  Effect  of  Order,  Conclusiveness, 
Collateral  Attack. 
The  order  of  the  county  court  upon 
an  administrator  to  pay  an  allowance 
to  a  creditor  is  a  conclusive  and  bind- 
ing judgment  upon  the  parties  and 
their  privies,  as  to  all  points  directly 
involved  and  necessarily  determined  by 
it.     Gray  v.  McFarland,  29  Tex.  163. 

Not  a  Final  Judgment.— The  Texas 
statutes  making  action  of  court  in  ap- 
proving or  disapproving  a  claim  against 
an  estate  of  the  decedent  a  final 
judgment,  does  not  apply  to  orders 
of  court  to  administrator  to  pay  out 
money;  such  orders  are  treated  as  in- 
terlocutory orders.  Walker  v.  Keer,  7 
Tex.  Civ.  App.  498,  502,  27  S.  W.  299. 
Collateral  Attack.— The  judgment  of 
the  probate  court,  ordering  a  claim 
against  an  estate  to  be  paid,  can  not 
be  set  aside  and  held  to  be  invalid  on  a 
collateral  inquiry  into  its  sufficiency. 
Such  judgment  is  binding  until  it  has 
been  reversed  or  set  aside  by  a  pro- 
ceeding having  that  object  directly  in 
I  view.     Toliver  v,  Hubbell,  6  Tex.  166; 
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Sutherland  v,  De  Leon,  1  Tex.  250; 
Lynch  v.  Baxter,  4  Tex.  431;  Neill  v, 
Hodge,  5  Tex.  487. 

The  probate  court,  in  1845,  ordered  a 
claim  to  be  paid  "in  due  course,"  and, 
on  petition  of  the  creditor,  in  1849, 
for  a  settlement  and  payment,  ordered 
the  claim  to  be  paid  after  the  payment 
of  all  claims  allowed  within  the  year. 
From  this  order  the  administrator  ap- 
pealed, and  the  district  court  decreed 
that  the  claim  should  be  paid  in  due 
course,  pursuant  to  the  judgment  of 
1845.  Held,  that  the  proceedings  of 
1849  was  collateral  to  the  judgment  of 
1845,  and  that  that  judgment  could  not 
be  impeached.  Toliver  v.  Hubbell,  6 
Tex.   166. 

c.    Suit  against  Administrator  for  Re- 
fusal to  Pay  Allowed  Claim. 

In  suit  against  administrator  for 
amount  of  approved  claim  which  he 
refuses  to  pay  from  funds  in  his  hands, 
judgment  should  be  against  him  per- 
sonally. Pitner  v,  Flanagan,  17  Tex. 
7,  10. 

Sale  under  Execution. — See  post^ 
"Sales  under  Execution,"  VII,  J,  17, 
e.  (5). 

3.    Claims    Incurred    by    Executor    or 
Administrator. 

a.  In  General. 

If  an  attorney  is  not  paid  for  serv- 
ices rendered  an  administrator  he  could 
on  the  refusal  of  the  administrator  to 
allow  his  claim,  bring  suit  in  the  dis- 
trict court,  where  his  claim,  if  reason- 
able, ,  would  be  adjudicated  in  his 
favor,  and  certified  to  the  probate 
court  for  payment  in  the  due.  course 
of  the  administration.  If  allowed  by 
the  administrator,  it  would  be  the  duty 
of  the  probate  judge,  unless  he  thought 
unreasonable,  to  approve  the  claim, 
and  order  it  to  be  paid.  Jones  v, 
Lewis,  11  Tex.  359,  363;  Portis  v.  Cole, 
11  Tex.  157.  See  ante,  "Attorney's 
Fees  and  Costs  of  Litigation,"  VII, 
B,    5. 

b.  Jurisdiction. 

A    claim   against   an    estate,    created 


by  the  administrator,  if  contested  must 
be  established  by  suit,  and  the  pro- 
bate court  has  no  jurisdiction  to  de- 
termine it.  Price  v.  Mclvre,  25  Tex. 
769. 

c.  Limitations. 

The  general  rule  is  that  the  pay 
for  services,  including  those  of  an  at- 
torney, is  due  as  soon  as  the  service? 
is  rendered,  and  the  statute  of  limi- 
tations begins  to  run  immediately;  this 
does  not  apply  to  particular  acts  of 
service,  where  there  has  been  an  en- 
tire contract  to  perform  a  continuous 
service,  as,  for  example,  to  advise  and 
assist  an  administrator  in  the  settle- 
ment of  an  estate  or  to  prosecute, 
or  defend  a  suit  to  final  judgment;  in 
such  cases  the  pay  is  not  due  until  the 
service  is  terminated  by  performance 
or  by  discharge  of  the  attorney.  Jones 
V.  Lewis,  11  Tex.  359. 

If  an  administrator  should  employ 
an  attorney,  by  a  continuous  and  en- 
tire contract,  to  advise  and  assist  in 
the  settlement  of  the  estate,  for  a 
certain  compensation,  and  die,  resign, 
or  be  removed,  and  the  new  adminis- 
trator should  continue  the  attorney  in 
his  service,  the  presumption  would  be 
that  the  first  contract  was  continued 
or  ratified;  but  the  law  will  not  raise 
a  presumption  of  such  contract  with 
the  former  administrator;  and  in  the 
absence  of  proof  of  its  having  been 
made,  the  attorney  would  be  entitled 
to  demand  compensation  for  his  serv- 
ices, as  they  were  performed;  and  the 
statute  of  limitations  would  run  ac- 
cordingly.   Jones  V.  Lewis,  11  Tex.  359. 

"Every  action  brought  for  services 
rendered  to  the  estate  should  be  pros- 
ecuted within  the  time  prescribed,  after 
the  services  rendered,  or  should  be  held 
as  barred  by  the  statute  of  limita- 
tions." Jones  V,  Lewis,  11  Tex.  359, 
363. 

d.  Parties. 

Demurrer  was  properly  sustained  to 
an  action  brought  against  the  admin- 
istrator  de    bonis   non    to    enforce   the 
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payment  of  a  debt  created  by  a  former 
administrator.      McMahan    v.    Harbert, 
35  Tex.   451,   460. 
€.  Petition. 

Application  to  probate  court  for  pay- 
ment of  claim  incurred  by  administra- 
trix in  management  of  estate  is  de- 
fective, if  it  does  not  set  out  account 
or  show  facts  that  would  render  estate 
liable  for  payment  thereof,  but  merely 
avers  that  account  was  incurred  by 
order  of  court,  and  that  administratrix 
had  reported  her  action  to  court  and 
had  admitted  that  account  was  just 
liability  against  estate  without  averring 
any  facts  showing  that  it  had  ever 
been  established  as  claim  against  es- 
tate or  that  administratrix  had  ever 
allowed  or  court  had  ever  approved 
same.  Marx  v.  Freeman,  21  Tex.  Civ. 
App.  429,  431,  52  S.  W.  647;  Reinstein 
V.  Smith,  65  Tex.  247. 
4.  Rejected  Claims. 

See  post,  "Actions  on  Rejected 
Claims."   VII,  J. 

J.      ACTIONS       ON       REJECTED 

CLAIMS. 
1.  Nature  of  Remedy. 

The  remedy  on  a  rejected  claim 
given  by  art.  1311,  Pas.  Dig.  is  very 
much  in  the  nature  of  an  appeal. 
Walker  v.  Taul,  1  App.  Civ.  Cases,  §§ 
28,  30;  Cotton  v.  Jones,  37  Tex.  34,  35. 
1  Right  of  Action. 

Where  plaintiff,  after  presenting  a 
note  held  by  him  for  allowance  against 
the  estate  of  the  deceased  maker, 
erased  the  names  of  indorsers  thereon, 
and  then  brought  suit  against  the  es- 
tate, the  cause  of  action  sued  upon  was 
identical  with  that  presented  for  al- 
lowance, and  the  action  could  not  be 
dismissed  as  being  on  a  different  claim. 
Morris  V.  Cude,  57  Tex.  337.  See  the 
title  ALTERATION  OF  INSTRU- 
MENTS,Wol.  1,  p.  197. 

One  may  sue  an  administrator  for 
an  amount  less  than  his  respect  claim, 
the  amount  sued  for  being  identified 
as  part  of  the  claim  rejected.  Wilcox 
r.  Alexander  (Civ.  App.),  32  S.  W.  561. 


3.    Conditions  Precedent. 

a.    Disallowance  or  Rejection. 

No  suit  to  establish  a  moneyed  de- 
mand against  an  estate,  being  adminis- 
tered under  the  control  of  the  probate 
court,  is  allowed,  except  as  a  consc* 
quence  of  the  refusal  of  the  adminis- 
trator or  of  the  probate  court  to 
allow  or  approve  it,  and  then  only  to  es- 
tablish it  and  not  to  enforce  its  pay- 
ment. Until  a  claim  has  been  rejected 
either  by  the  administrator  or  the  pro- 
bate judge,  it  has  no  judicial  standing 
in  any  court  other  than  the  probate 
court,  and  an  action  to  establish  it  will 
not  lie.  Taylor  v,  Williams,  101  Tex. 
388,  108  S.  W.  815;  Danzey  v.  Swinney, 
7  Tex.  617;  Millican  v.  Millican,  15 
Tex.  460;  Thompson  v.  Branch,  35 
Tex.  21;  Wiley  v.  Pinson,  23  Tex.  486; 
Neill  V.  Hodge,  5  Tex.  487,  490;  Anslcy 
V.  Baker,  14  Tex.  607;  Jenkins  v,  Cain, 
72  Tex.  8*8,  10  S.  W.  391;  Buchanan  v. 
Wagnon,  62  Tex.  375. 

Under  art.  2028,  Rev.  Stat.,  it  is  only 
when  claim  for  money  has  been  re- 
jected by  administrator  that  claimant 
can  bring  independent  suit  for  its  es- 
tablishment. Western  Mortg.,  etc., 
Co.  V.  Jackman,  77  Tex.  622,  624,  14  S. 
W.  305. 

The  legal  representatives  of  one  of 
several  joint  makers  of  a  promissory 
note  can  not  be  joined  in  an  action 
against  the  surviving  makers,  unless 
the  claim  has  been  rejected.  Wiley  v. 
Pinson,  23  Tex.  486. 

The  rule  that  no  suits  in  the  district 
court  can  be  sustained  upon  a  money 
demand  against  a  decedent's  estate  un- 
less the  demand  was  first  presented  to 
the  administrator  for  allowance  and 
the  prescribed  action  taken  for  the  es- 
tablishment of  it  in  the  probate  court, 
was  not  changed  by  the  adoption  of 
the  constitution  of  1869  vesting  in  the 
probate  court  the  jurisdiction  of  the 
district  court.  Thompson  v.  Branch's 
Adm'rs,   35  Tex.   21. 

Allowance  and  approval  of  the  de- 
mand made  subsequent  to  the  institu- 
tion of  the  suit  will  not  obviate   the 


Digitized  by 


Google 


624 


Executors  and  Administrators 


difficulty.  Thompson  v.  Branch,  35 
Tex.  21;  Danzey  v.  Swinney,  7  Tex.  617, 
626;    Millican  v.  Millican,   15  Tex,  460. 

Pleading  and  Proof.— To  maintain 
suit  against  an  administrator  it  must  be 
averred  and  approved  that  the  claim 
was  presented  to  him  and  rejected. 
Tolbert  v.  McBride,  75  Tex.  95,  98,  12 
S.  W.  752;  Fulton  v.  Black,  21  Tex. 
424;  Hall  v.  McCormick,  7  Tex.  269, 
278;  Gaston  v.  McKnight,  43  Tex. 
619,  624;  Darly  v.  Chevallier,  Dallam 
555;    Cummings  v.  Jones,  Dallam  531. 

Under  4  St.  p.  116,  providing  that  no 
claimant  shall  commence  an  action 
against  the  succession  before  present- 
ing such  claim  to  an  administrator,  no 
action  will  lie  against  an  administratrix 
for  breach  of  covenant  by  the  defend- 
ant, where  no  demand  and  refusal  to 
allow  a  claim  was  shown.  Cummings 
V.  Jones,  Dall.  531. 

Weight  and  Sufficiency  of  Evidence. 
—Under  Rev.  St.  art.  2028,  providing 
that  the  memorandum  of  the  executor 
or  administrator  indorsed  on  claims 
presented  to  him,  may  be  given  in  evi- 
dence, to  prove  the  facts  stated  therein, 
without  proof  of  the  handwriting,  un- 
less the  same  is  denied  under  oath, 
where  the  note  sued  has  a  rejection  in- 
dorsed with  defendant's  name,  with- 
out being  signed  as  administrator  of 
the  estate  sued,  it  sufficiently  proves 
the  presentation  and  rejection  of  the 
note  by  the  administrator,  in  the  ab- 
sence of  a  sworn  denial  and  of  evidence 
to  show  that  there  is  another  person 
bearing  the  same  name  as  himself. 
Tolbert  v.  McBride,  75  Tex.  95,  12  S. 
W.  752. 

Demurrer. — ^Where  suit  was  brought, 
upon  a  claim  against  decedent  before 
same  was  allowed  and  approved,  a  de- 
murrer was  properly  filed  and  should 
have  been  sustained.  Thompson  v. 
Branch,  35  Tex.  21,  26. 

Where  suit  was  brought  upon  a 
claim  against  decedent  before  same 
was  allowed  and  approved  and  demur- 
rer   was    filed,   court   had   no  jurisdic- 


tion of  the  cause.      Thompson  v.  Branch, 
35  Tex.  21,  26. 

b.  Application  to    Require    Interested 

Parties  to  Give  Bond. 

A  suit  against  an  executrix  in  pos- 
session of  property  under  the  will  of 
her  husband,  made  in  accordance  with 
article  1219,  Hart.  Dig.,  is  not  main- 
tainable until  after  application  has 
been  made  to  the  county  court  to  re- 
quire those  interested  to  give  a  bond, 
etc.  Fulton  v.  Black,  21  Tex.  424; 
Hogue  V.  Sims,  9  Tex.  546. 

c.  Property    Subject    to    Payment    o£ 

Debt. 
In  an  action  against  an  independent 
executrix,  the  fact  that  the  estate  rep- 
resented by  defendant  is  insolvent,  and 
that  there  are  other  debts  or  grades 
of  indebtedness  superior  to  plaintiff's, 
and  that  the  only  property  left  by  de- 
cedent is  exempt  to  defendant  as 
widow,  is  no  defense,  and  does  not  pre- 
clude the  recovery  of  judgment.  Hartz 
V,   Hausser   (Civ.  App.),  90  S.   W.  63. 

4.  Form  of  Action  or  Proceeding. 

Where  a  creditor  of  an  estate  filed 
his  petition  in  the  county  court,  al- 
leging thatthis  claim  had  been  allowed 
and  approved,  and  ordered  to  be 
paid,  and  that  the  administrator  had 
funds  but  refused  to  pay,  wherefore 
he  prayed  judgment  and  execution 
against  the  administrator,  on  which 
petition  citation  was  issued  to  the  ad- 
ministrator and  served  upon  him,  it 
was  held  that  there  was  no  valid  ob- 
jection to  this  form  of  proceeding  in 
such  a  case.  Pitncr  v.  Flanagan,  17 
Tex.    7. 

5.  Joinder  of  Causes. 

It  is  competent  in  this'  state  for  a 
creditor  to  proceed,  in  the  same  suit, 
to  establish  his  claim  against  his  debt- 
or's administrator,  and  also  to  cancel 
a  fraudulent  conveyance  made  by  the 
debtor,  the  administrator  and  the 
fraudulent  grantee  being  joined  as 
defendants.  Such  a  suit  is  not  demur- 
rable for  multifariousness  or  for  mis- 
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joinder  of  defendants.    Waddell  v.  Wil- 
liams.  37    Tex.    351. 

6.  Jurisdiction. 

a.  County  or  Probate   Court 

A  county  court  sitting  as  a  probate 
court  has  no  jurisdiction  of  an  action 
for  payment  of  a  rejected  claim  against 
a  decedent's  estate,  but,  where  the 
amount  of  such  claim  is  within  the 
jurisdiction  of  the  court,  a  suit  may 
be  brought  on  its  civil  side,  under 
Rev.  Stat.,  art.  2082,  providing  that, 
when  a  claim  for  money  has  been  re- 
jected by  an  executor  or  administra- 
tor, the  owner  may  bring  suit  for  its 
establishment  within  90  days  in  any 
court  having  jurisdiction  of  the  same. 
Marx  V,  Freeman,  52  S.  W.  647,  21 
Tex.  Civ.   App.   429. 

Executory  Contract  to  Convey  Land. 
— Perhaps  the  only  case  in  which  liti- 
gation on  a  claim  against  a  deceased 
person  is  conducted  before  the  pro- 
bate court  is  for  the  enforcement  of 
an  executory  contract  to  convey  title 
to  lands.  In  all  other  cases,  the  ju- 
risdiction of  the  district  court  is  ex- 
clusive, under  the  acts  now  in  force. 
Booth  V,   Todd,  8  Tex.   137. 

On  the  advance  of  $1,400  A.  gave 
bond  to  B.  to  convey  to  him  a  cer- 
tain tract  of  land.  Soon  afterwards 
he  surrendered  his  title  and  died.  B. 
then  brought  an  action  against  the 
administrator  on  the  bond,  not  claim- 
ing any  special  damage.  Held,  that 
B.'s  claim  was  a  money  claim,  and 
therefore  could  not  be  the  subject  of 
a  suit  ifi  the  district  court,  but  must 
be  laid  before  the  probate  court.  Sut- 
ton V.  Page,  4  Tex.   142. 

Estate  Not  in  Control  of  County 
Court — Creditor  of  estate  not  in  con- 
trol of  county  court  must  make  com- 
plaint in  county  court,  in  suit  against 
executrix.  Shaw  v.  Ellison,  24  Tex. 
197,    199. 

A  creditor  of  a  testator,    who     has 

provided  that  no  other  action  should  be 

had  in  the  county  court  in  relation  to 

the  settlement  of  his  estate  than  the 

7  Tex — JO 


probate  and  record  of  the  willand  the 
return  of  an  inventory,  can  not  main- 
tain an  action  against  the  executrix  to 
recover  the  amount  of  his  debt  without 
first  making  complaint  in  the  county 
court  for  his  debt,  so  that  the  persons 
entitled  to  any  portion  of  the  estate 
under  the  will  may  be  cited  to  give 
bond  to  pay  the  debts  of  the  estate, 
or  permit  the  estate  to  be  administered 
in  the  county  court  as  in  ordinary 
cases.     Shaw  z\  Ellison,  24  Tex.  197. 

b.    District  Court. 

Executorship  Free  from  Control  of 
Court.— The  statute  of  1862  (Pas.  Dig., 
art.  1371),  provided  for  the  establish- 
ment, by  suit  in  the  district  court,  of 
claims  against  estates  of  decedents 
who  had  directed  by  will  that  the  pro- 
bate court  should  not  have  jurisdic- 
tion of  their  estates.  Pleasants  v, 
Davidson,  34  Tex.  459. 

Paschal's  Dig.,  art.  1371,  does  not 
authorize  creditors,  by  suit  in  district 
court  against  executor  of  independent 
will,  to  devest  devisee  of  his  title  to 
land  devised  to  him,  and  transfer  same 
to  a  trustee  to  sell  it  for  benefit  of 
testator's  creditors.  Allen  v.  Von 
Rosenberg  (Sup.),  16  S.  W.  1096.  See 
Rogers  v.  Kennard,  54  Tex.  30. 

Issues  Involved. — It  is  competent 
for  the  district  court,  in  a  suit  before 
it,  to  determine  upon  the  issues  be- 
tween the  parties  that  the  plaintiflF 
should  recover  the  sums  specified  in 
the  judgment,  and  to  direct  in  a  legal 
and  appropriate  manner  their  classifi- 
cation and  payment  by  the  probate 
court;  but  this  exhausts  its  powers, 
and  any  direction  to  the  probate  court 
as  to  the  adjustment  of  the  rights  of 
creditors,  not  before  the  district  court, 
is  not  binding  upon  the  former.  Wil- 
liams V.  Robinson,  56  Tex.  347. 

Validity  of  Deed  of  Trust. — In  a  suit 
to  establish  a  rejected  claim  against  a 
decedent's  estate,  the  district  court  has 
jurisdiction  to  determine  the  validity 
of  a  trust  deed  given    to     secure     it. 
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Ryon  V.  George,  75  S.  W.  48.  32  Tex. 
Civ.  App.  504. 

Where  a  suit  was  brought  to  estab- 
lish a  note  as  a  claim  against  a  de- 
cedent's estate,  after  its  rejection  by 
the  administrator,  the  district  court 
had  jurisdiction  to  try  the  question  of 
the  validity  of  a  deed  of  trust  as  a 
lien  on  land,  which  was  given  as  se- 
curity for  the  payment  of  the  note, 
though  no  foreclosure  or  adjudication 
as  to  the  lien  was  asked  for.  George 
V,  Ryon,  60  S.  W.  427,  94  Tex.  317,  re- 
versing judgment  (Civ.  App.),  59  S. 
W.  825. 

Part  of  Claim  Allowed. — See  ante, 
"Partial  Allowance  and  Rejection," 
VII,  F,  4. 

7.  Death  of  Executor  or  Administra- 

tor Pending  Suit. 

An  action  against  an  independent 
executrix  on  a  claim  against  her  tes- 
tator is  not  abated  by  her  death. 
(Civ.  App.),  Parks  r.  Lubbock,  50  S.  W. 
466,  reversed  51  S.  W.  322,  92  Tex.  635. 
See  Low  v.  Felton,  84  Tex.  378,  19  S. 
W.   693. 

Death  of  Administrator  before  Is- 
suance of  Writ. — On  death  of  adminis- 
trator, after  judgment,  no  process  could 
issue  until  judgment  revived.  Austin 
V.  Townes,  10  Tex.  24,  27. 

8.  Time  within  Which  Suit  Prohibited 

and  Limitations, 
a.  Time  within  Which  Suit  Prohibited. 
Where,  in  a  suit  on  a  liquor  dealer's 
bond  to  recover  damages  for  unlawful 
sales  of  liquor  to  plaintiff's  son,  one  of 
the  sureties  on  the  bond  died  before 
trial,  and  his  executrix  was  made  a 
defendant,  and  the  surviving  surety 
filed  a  cross  bill,  it  was  proper  to  re- 
fuse to  require  plaintiff  to  continue  his 
case  until  the  expiration  of  twelve 
months  from  the  probate  of  the  de- 
ceased surety's  will, — the  period  dur- 
ing which  the  executrix  was  not  re- 
quired to  answer  the  cross  bill.  Lucas 
V.  Johnson  (Civ.  App.),  64  S.  W.  823. 
See  the  title  DISMISS.AL,  DISCON- 
TINUANXE  AND  NONSUIT,  vol.  6. 
p.  433. 


Does  Not  Apply  to  Suits  Pending  at 
Death  of  Decedent.— Rev.  St.  1895,  art. 
1996,  providing  that  no  executor  shall 
be  required  to  plead  to  any  suit 
brought  against  him  for  money  until 
the  expiration  of  twelve  months  from 
the  date  of  the  probate  of  decedent's 
will,  does  not  apply  to  suits  pending 
at  the  death  of  the  testator,  but  only 
to  suits  on  claims  instituted  against 
his  estate.  Altgelt  v.  D.  Sullivan  & 
Co.  (Civ.  App.),  79  S.  W.  333;  Lemrael 
V.  Pauska,  54  Tex.  505. 

Right  Waived  by  Voluntary  Ap- 
pearance.— Where  an  executor,  sued 
before  the  expiration  of  twelve  months 
after  testator's  death,  appeared  volun- 
tarily and  resisted  a  motion  to  consoli- 
date the  action  against  him  and  an  ac- 
tion by  the  same  plaintiff  against  a 
third  person,  he  waived  the  right  given 
by  Rev.  St.  1895,  art.  1996,  providing 
that  no  executor  shall  be  required  to 
plead  until  the  expiration  of  twelve 
months  after  the  probate  of  decedent's 
will.  Altgelt  V,  D.  Sullivan  &  Co.  (Civ. 
App.),  79   S.  W.  333. 

Although  an  executor  is  not  obliged 
to  plead  to  a  suit  within  twelve  months 
from  the  date  of  probate,  under  Pasch. 
Dig.  art.  1371,  yet,  if  he  does  plead,  he 
waives  his  privilege,  and  a  judgment 
rendered  against  him  is  valid.  Lemmel 
V.  Pauska,  54  Tex.  505;  Stevenson  r. 
Roberts,  25  Tex.  Civ.  App.  577.  64  S. 
W.  230. 

Judgments  Merely  Voidable.— Under 
Rev.  St.  1895,  art.  1996,  an  executor 
need  not  plead  to  a  suit  against  him 
for  money  until  a  year  has  expired 
from  the  probate  of  the  will.  Held, 
that  such  a  judgment  against  an  ex- 
ecutor in  a  suit  bought  before  the  year 
had  expired  was  merely  voidable. 
Woolley  V.  Sullivan,  46  S.  W.  629,  92 
Tex.  28. 

Suit  by  City  for  Taxes. — Where  it  did 
not  appear  from  the  pleadings,  in  an 
action  by  a  city  against  executors  to 
recover  taxes,  at  what  date  their  de- 
cedent died,  or  when  the  executors 
were  appointed,  the  judgment  rendered 
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for  the  city  could  not  be  held  void  on 
the  theory  that  it  was  rendered  within 
a  year  of  the  death  of  the  decedent, 
and  before  the  executors  could  be  re- 
quired to  plead  under  the  statute.  Ross 
V.  Drouilhet,  80  S.  W.  241,  34  Tex.  Civ. 
App.   327. 

b.  Limitation  of  Actions. 
(1)    Construction,  Operation  and  Ef- 
fect of  Statutes. 

(a)  Construction. 

Bar  of  limitations  prescribed  in  six- 
teenth, is  not  restricted  by  sixty-fifth 
and  sixty-sixth  sections  of  probate  act 
of  1840.  McDougald  v.  Hadley,  1  Tex. 
490,  492. 

A  liberal  construction  should  be 
given  to  statutes  of  limitation  pre- 
scribing the  time  within  which  suits 
must  be  brought  to  enforce  claims 
against  allowed  and  rejected  claims. 
V.  Hadley,  1  Tex.  490,  493. 

(b)  Claims  to  Which   Applicable. 
Statute     of     limitations     runs     both 

against  allowed  and  rejected  claims. 
Danzey  v.  Swinney,  7  Tex.  617,  629. 

Where  plaintiff  claimed  that  money 
sued  for  was  left  on  deposit  with  de- 
fendant's decedent,  to  be  used  in  a 
business  conducted  by  her,  while  de- 
fendant claimed  that  the  money  was 
contributed  by  plaintiff  to  the  busi- 
ness, and  that  she  was  a  partner,  limi- 
tations could  not  be  successfully 
pleaded  in  either  event.  Altgelt  v.  El- 
mcndorf   (Civ.  App.).  86   S.  W.   41. 

Estate  of  Surety  Not  Released  Be- 
cause of  Barr  as  to  Principal. — A  claim 
against  the  estate  of  a  surety  upon  a 
note  (not  barred  as  against  such  surety 
because  of  the  suspension  of  limita- 
tion by  his  death)  was  not  released  by 
the  fact  that  it  was  barred  by  limita- 
tion as  to  the  principal  when  presented 
for  allowance  against  the  surety's  es- 
tate. Willis  &  Bro.  v.  Chowning,  90 
Tex.  617,  40  S.  W.  395,  followed  in 
Charbonneau  v.  Bouvet,  98  Tex.  167, 
82  S.  W.  460. 

(c)  Effect. 

Suit  on  note  not  presented  to  admin- 


istrator within  time  prescribed  under 
act  of  1840  is  barred.  Duty  v.  Graham, 
12  Tex.  427,  432.  See  McDougal  v. 
Hadley,  1  Tex.  490;  Millican  v.  Milli- 
can,  15  Tex.  460,  463. 

As   to  suit  on  claim  not  presented 
within  twelve  months,  see  ante,  ** Ne- 
cessity," VII,  E,  1,  b. 
(2)    Periods  of  Limitation. 

A  claim  against  an  estate  if  based  on 
an  offer  by  letter  which  is  accepted  is 
not  barred  in  two  years.  Eccles  v. 
Daniels,  16  Tex.  136,  141. 

Judgment. — Action  against  an  ad- 
ministrator being  founded  on  a  judg- 
ment, it  is  not,  under  Rev.  St.  art.  3815, 
subject  to  the  two-years  limitation. 
Mills  V.  Terry,  54  S.  W.  780,  22  Tex. 
Civ.  App.  277. 

Renewal  Notes. — Renewal  notes  ex- 
ecuted by  an  independent  executor  for 
money  borrowed  for  the  purpose  of 
carrying  on  the  decedent's  business, 
which  were  sued  on  within  four  years 
after  maturity,  on  payment  being  re- 
fused, are  not  barred  by  the  statute  of 
limitations.  (Civ.  App.),  Altgelt  v. 
Alamo  Nat.  Bank,  79  S.  W^  582*,  judg- 
ment reversed  83  S.  W.  6,  98  Tex.  253. 

Application  for  Distribution  of  In- 
surance Fund  Four  Years  Statute. — 
An  application  by  creditors  for  the  dis- 
tribution of  insurance  fund  is  not  an 
assault  on  the  provisions  of  will, 
which  provided  for  the  payment  of 
testator's  debts,  and  which  bequeathed 
policy  payable  to  testator,  his  execu- 
tors and  administrators  or  assigns,  to 
his  widow  and  child,  and  hence  the  de- 
fense of  four  years'  limitations  is  in- 
applicable. Dulaney  v.  Walsh  (Civ. 
App.),  37  S.  W.  615,  affirmed  in  90 
Tex.  329. 

Claim  by  Surety. — Where  decedent's 
note  paid  by  surety  is  not  owned  by 
5urety,  a  claim  against  estate  by  the 
surety  for  such  payment  is  subject  to 
two  year  statute  of  limitation.  Miers 
V.  Betterton,  18  Tex.  Civ.  App.  430, 
435,  45  S.  W.  430. 

Attorney's    Fees. — Money    value     of 
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each  act  of  service  performed  by  at- 
torney for  administrator  becomes  due 
on  its  performance  and  the  whole  be- 
comes an  account  against  the  estate, 
which  when  sought  to  be  collected  by 
suit,  is  barred  as  to  items  due  over 
two  years  prior  to  commencement  of 
suit.  Mott  V.  Riddell,  2  Posey  107, 
110.  See  Jones  v,  Lewis,  11  Tex.  359, 
366;  Stark  v.  Hart,  22  Tex.  Civ.  App. 
543,  55  S.  W.  378. 

An  account  created  in  1861  was 
barred  in  1874  without  reference  to 
date  of  debtor's  death  or  grant  of  let- 
ters on  his  estate.  If  the  account  was 
for  money  loaned,  pa3'^able  on  demand, 
limitation  began  as  soon  as  the  period 
during  which  limitation  was  suspended 
had  expired.  Swift  v.  Trotti,  52  Tex. 
498,  504;  Cook  v.  Cook,  19  Tex.  434. 

Under  Act  of  1840.— Where  a  de- 
mand against  an  estate  was  not  pre- 
sented to  the  executor  within  the  time 
prescribed  by  law,  and  suit  was  not 
commenced  thereon  until  more  than 
twelve  months  after  letters  testamen- 
tary had  been  issued,  it  was  held  that, 
under 'the  probate  law  of  1840,  the  ac- 
tion was  barred.  McDougald  v.  Had- 
ley,  1  Tex.  490. 

Rejected  Claims.— See  post,  "Statute 
Requiring    Suit    within    Three    Months 
after   Rejection  of  Claim,"   VII,   J,   8, 
b,  (4). 
(8)    Time  from  Which  Statute  Runs. 

A  cause  of  action  for  services  rendered 
by  a  niece  for  her  uncle  on  the  faith 
of  his  parol  promise  to  give  her  at  his 
death  all  his  estate  accrues  on  the 
uncle's  failure  to  perform  his  agree- 
ment, which  takes  place  on  his  death 
without  giving  her  his  estate.  Ray- 
croft  V.  Johnston,  93  S.  W.  237,  41 
Tex.  Civ.  App.  466. 

Suit  for  Attorney's  Fees. — Where  a 
suit  was  brought  against  one  who  was 
himself  a  lawyer,  and  he  bespoke  other 
attorneys  to  assist  him  in  defense  of 
the  case,  without  any  specific  contract 
as  to  the  extent  of  their  services  or 
compensation,   his   death,   pending   the 


suit,  terminated  the  contract  of  em- 
ployment, and  the"  attoneys,  having 
presented  the  claim  for  their  fee  to  his 
administrator  more  than  two  years 
after  his  qualification  as  such,  could 
not  avoid  the  bar  of  limitation  by  rea- 
son of  the  fact  that  they,  after  the 
death  of  the  client,  considering  them- 
selves as  still  employed  in  the  cause, 
had  noticed  the  docket  and  filed  ob- 
jections to  a  surveyor's  report  made  in 
the  case.  Stark  v.  Hart,  22  Tex.  Civ. 
App.  543,  55  S.  W.  378. 

Limitation  on  an  account  having  its 
origin  in  1861  began  as  soon  as  the 
period  during  which  limitation  was 
suspended  had  expired.  Swift  v. 
Trotti,  52  Tex.  498. 

(4)  Statute  Requiring  Suit  within 
Three  Months  after  Rejection  of 
Claim. 

(a)    In  General. 

If  a  claim  be  rejected  by  the  admin- 
istrator, the  creditor  must  sue  within 
three  months.  Danzey  v.  Swinney,  7 
Tex.  617,  632;  Marx  v.  Freeman.  21 
Tex.  Civ.  App.  429,  431,  52  S.  W.  647; 
Cotton  V.  Jones,  37  Tex.  34;  Burks  v. 
Bennett,  62  Tex.  277,  280;  Crosby  v.  Mc- 
Willie,  11  Tex.  94,  97;  Nixon  r.  Jacobs, 
22  Tex.  Civ.  App.  97,  53  S.  W.  595; 
Walker  v.  Taul,  1  App.  Civ.  Cases.  § 
28,  so  holding  under  Pas.  Dig.,  §  1311. 

Suit  must  be  brought,  on  a  claim 
against  an  estate,  within  three  months 
after  its  rejection  by  the  administra- 
tor, where  such  rejection  is  by  opera- 
tion of  law;  that  is,  where  the  admin- 
istrator refuses  to  indorse  or  annex 
his  allowance  or  rejection  in  writing. 
Cobb  V.  Norwood,   11   Tex.  556. 

Nature.- Pasch.  Dig.  art.  1311,  re- 
quiring suit  to  be  instituted  on  a  claim 
rejected  by  an  administrator  or  ex- 
ecutor within  three  months  after  its 
rejection,  is  not  a  statute  of  limita- 
tions, within  the  meaning  of  const. 
1869,  which  suspends  all  statutes  of 
limitations  in  civil  suits  up  to  March 
30.  1870.  Walker's  Adm'rs  v.  Taul  1 
White  &  W.  Civ.  Cas.  Ct.  App.  §  29. 
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The  time  limited  in  which  suit  shall 
be  brought  on  claims  presented  for  al- 
lowance to  an  executor  or  administra- 
tor of  an  estate,  and  by  him  disal- 
lowed, is  not  a  statute  of  limitations 
suspended  by  const.  1869,  but  is  a 
tegulation  of  probate  law,  which  im- 
poses the  loss  of  the  claim  if  the  party 
fails  to  sue  on  it  within  the  time  pre- 
scribed. Stanfield  v.  Neill,  36  Tex. 
688. 

Requirement  (Pas.  Dig.,  art.  1310), 
that  suit  be  brought  on  claim  rejected 
by  executor,  within  three  months,  is 
not  a  statute  of  limitations  suspended 
by  executor's  absence  from  the  state. 
Cotton  V.  Jones,   37   Tex.  34,   36. 

(b)    Construction  and  E£Fect. 

The  failure  to  sue  within  the  time 
limited  when  a  claim  is  rejected  by 
the  administrator  effectually  ex- 
tinguishes the  claims  even  against  the 
heirs,  administration  being  had  of  real 
as  well  as  personal  property.  Gaston 
r.  Boyd,  52  Tex.  282;  Crosby  v.  Mc- 
Willie,  11  Tex.  94,  96. 

Before  the  maturity  of  a  note  calling 
for  attorney  fees,  if  collected  by  judi- 
cial proceedings,  the  maker  died,  and 
plaintiff,  the  holder  of  the  note,  em- 
ployed an  agent  who  was  not  an  at- 
torney to  present  the  note  against  the 
maker's  estate.  Such  presentment  was 
made  before  the  maturity  of  the  note, 
and  the  amount  due,  with  interest,  was 
allowed.  The  claim  on  the  note  not 
having  been  paid  wh^n  the  note  ma- 
tured, plaintiff  employed  attorneys  who 
procured  an  order  of  the  probate  «ourt 
for  the  sale  of  property  of  the  estate 
to  pay  the  note,  after  which  they  pre- 
sented a  claim  for  attorney's  fees, 
which  was  not  alk)wed  by  the  execu- 
tor. The  affidavit  to  the  original  claim 
by  the  agent  stated  that  "the  claim 
represented  by  said  note  and  deed  of 
trust  was  just."  Held  that  this  was 
broad  enough  to  embrace  the  whole 
debt,  including  the  attorney  fees  and 
the  allowance  of  only  the  principal 
and  interest  was  equivalent  to  a  rejec- 


tion of  the  attorney  fees,  and  claim 
therefor  not  having  been  brought  with- 
in ninety  days  after  the  ejection,  was 
barred  by  limitation.  Wicks-Nease  z/. 
James,  31  Tex.  Civ.  App.  151,  72  S.  W. 
87,  affirmed  in  97  Tex.  642,  no  op. 

Second  Presentation  after  Lapse  of 
Time  for  Suit— Under  Rev.  St.  art. 
2028,  providing  that  where  a  claim  for 
money  against  an  estate  has  been  re- 
jected, in  whole  or  in  part,  by  the  ad- 
ministrator, the  owner  may,  within  90 
days  after  such  rejection,  and  not  there- 
after, bring  suit  against  the  administra- 
tor for  the  establishment  thereof,  the 
statute  of  limitations  is  set  in  motion 
upon  a  claim  which  is  rejected  by  an 
administrator,  for  the  reason  that 
proper  credits  have  not  been  entered 
thereon,  and  after  the  lapse  of  90  days 
from  such  rejection  it  can  not  be  re- 
vived by  a  second  presentation,  and  in- 
dorsement thereon  by  the  administrator 
of  a  portion  of  the  claim.  Willis  v. 
Talbert  (Sup.),  11  S.  W.  535;  Burks  v, 
Bennett,  62  Tex.  277,  281. 

In  the  case  of  Crosby  v.  McWillie, 
11  Tex.  94,  a  claim  properly  authenti- 
cated was  presented  to  the  administra- 
trix on  May  1,  1851,  who  indorsed 
thereon,  "The  within  claim  will  not  be 
paid."  A  second  authentication  and 
presentment  were  made  of  the  same 
claim  on  the  27th  and  28th  August, 
1852,  fifteen  months  subsequently.  It 
was  held  that  as  the  rejection  was  abso* 
lute,  and  not  based  on  any  defect  as  to 
the  form  or  substance  of  the  authenti- 
cation, which  would  have  required  a 
new  ^  authentication  and  presentment, 
and  the  first  authentication,  present- 
ment, and  rejection  being  valid  in  law, 
the  holder  had  three  months  within 
which,  from  the  first  rejection,  to  bring 
suit,  and  not  thereafter;  and,  having 
failed  to  do  this,  the  claim  was  fully 
barred  by  the   statute. 

Foreign  Administrators  Having  No 
Right  to  Make  Claim.— Where  the  ad- 
ministrator of  a  creditor  in  Mississippi 
presented   to  the  administrator  of  the 
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debtor  in  Texas  a  claim  for  allowance, 
which  was  rejected,  and  a  suit  thereon 
was  not  commenced  within  three 
months,  it  was  held  that  the  action  was 
not  barred,  as  the  foreign  administrator 
had  no  right  to  make  the  claim.  An 
administrator  of  the  creditor  being  ap- 
pointed in  Texas,  he  presented  the 
claim  and  commenced  suit  within  three 
months,  and  the  action  was  sustained. 
Cobb  V,  Norwood,  11  Tex.  556. 

Where  first  presentation  of  claim  to 
executors  and  rejection  by  them  are 
void,  they  can  not  put  into  operation 
statute  limiting  suit  on  rejected  claims. 
Henry  v.  Roe,  83  Tex.  446,  451,  18  S. 
W.  806. 

Where  Claim  Defectively  Authenti- 
cated.— If  a  claimant  presents  his  claim, 
defectively  authenticated,  to  the  ad- 
ministrator of  an  estate,  he  is  not 
obliged  to  bring  his  suit  within  three 
months  after  the  refusal  by  the  admin- 
istrator to  allow  such  claim.  Aliter,  if 
the  claim  be  perfectly  authenticated. 
Crosby  v.  McWillie,  11  Tex.  94. 

(c)  Notice  of  Rejection. 

See  post,  "In  General,*'  VII,  J,  8,  b. 
(4),   (d),  aa. 

(d)  When  Statute  Commences  to  Run 
and  Computation  of  Time. 

aa.  In  General. 

Statute  of  three  months  begins  run- 
ning on  day  administrator  refuses  to 
indorse  allowance  or  rejection  on  claim 
presented.  Cobb  v.  Norwood,  11  Tex. 
556,  560. 

Where,  before  the  running  of  a  stat- 
ute of  limitations,  a  claim  was  pre- 
sented against  a  decedent's  estate,^  and 
was  accepted  by  the  executor,  and  he 
promised  to  allow  and  pay  it,  but,  after 
holding  it  until  he  believed  it  barred  by 
the  statute  of  limitations,  returned  it 
disallowed,  a  suit  brought  within  three 
months  after  such  rejection  is  in  time. 
Kyle  V.  House,  38  Tex.  155. 

Failure  to  Give  Notice  of  Rejection. 
— Failure  to  sue  within  ninety  days  on 
a  claim  rejected  by  the  administrator 
is  excused  by  proof  that  the  adminis- 


trator, when  it  was  presented,  asked 
time  to  consider  it,  and  after  rejection 
omitted  to  notify  claimant  of  his  action 
until  the  ninety  days  had  expired. 
Nixon  V.  Jacobs,  22  Tex.  Civ.  App.  97, 
53  S.  W.  595. 
bb.  Excluding  Day  of  Rejection. 

In  computing  the  time  within  which 
the  owner  of  a  rejected  claim  against 
a  decedent  may  sue  the  administrator, 
the  day  of  the  rejection  is  excluded, 
under  Sayles'  Civ.  St.  art.  2028,  allow- 
ing suit  to  be  brought  **within  90  days 
after  such  rejection,  and  not  there- 
after.*' Hunter  v,  Lanius,  82  Tex.  677, 
18  S.  W.  201. 
(5)    Suspension  of  Statute. 

(a)  Power  of  Executor  or  Administra- 
tor to  Suspend. 

An  independent  executrix  has  power, 
before  a  claim  against  deceased  is 
barred,  to  suspend  the  running  of  limi- 
tations by  her  promise  to  pay  the 
claim.  Daniel  v.  Harvin,  10  Tex.  Civ. 
App.  439,  31  S.  W.  421;  Howard  v. 
Johnson,  69  Tex.  655,  660,  7  S.  W.  522;  . 
Cone  V.  Crum,  52  Tex.  348. 

An  executor,  before  a  debt  against 
the  estate  is  barred,  may  suspend  the 
operation  of  the  statute  of  limitations 
by  acknowledgment  of  the  debt  and 
a  new  promise  to  pay  it,  especially 
where  he  is  the  sole  legatee.  Park  v. 
Prendergast,  4  Tex.  Civ.  App.  566,  23 
S.  W.  535. 

After  Claim  Barred. — An  executor 
can  not  revive  a  debt  after  it  is  barred 
by  the  statute.  Howard  v,  Johnson. 
69  Tex.  655,  7  S.  W.  522;  Cone  v.  Cnim, 
52  Tex.  348. 

Where  a  widow  is  executrix  and  sole 
devisee  and  legatee,  she  may  acknowl- 
edge an  outlawed  debt  ag^ainst  dece- 
dent, so  as  to  take  the  debt  out  of  the 
statute  to  the  extent  of  assets  received 
by  her  from  his  estate.  Suhre  v.  Ben- 
ton (Civ.  App.),  25  S.  W.  822. 

(b)  How  Suspended. 

aa.    Absence  of  Executor  or  Adminit- 
trator. 
The    absence    of    an    administrator 
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from  the  state  stdps  the  statute  from 
running  during  his  absence  in  favor  of 
the  estate.  Jennings  v.  Browder,  24 
Tex.  192. 

Under  Rev.  St.  art.  2070,  providing 
that,  if  an  executor  absent  himself 
from  the  state,  the  time  of  such  ab- 
sence shall  not  be  computed  in  esti- 
mating the  time  within  which  claims 
may  be  filed  against  the  decedent's  es- 
tate, where  there  are  two  executors 
only,  the  joint  absence  of  both  of  them 
will  be  excluded  in  computing  the  time 
within  which  claims  may  be  filed. 
Adoue  V.  Gonzales,  54  S.  W.  367,  22 
Tex.  Civ.  App.  73. 

Exception  to  Rule. — See  ante,  "In 
General,"  VII,  J,  8,  b,  (4),  (a). 

bb.  Allowance  and  Approval. 

The  acknowledgment  of  a  claim  by 
the  administrator,  and  its  approval  by 
the  judge  of  probate,  stop  the  run- 
ning of  the  statute  of  limitations. 
Howard  v.  Battle,  18  Tex.  673. 

Where  a  claim  has  been  established 
against  an  estate  as  valid,  the  statute 
of  limitations  does  not  run  against  it 
while  the  estate  is  in  the  process  of 
administration.  Herbert  v.  Harbert 
(Civ.  App.),  59  S.  W.  594;  Wygal  v, 
Meyers.  76  Tex.  598,  13  S.  W.  567. 

Allowance  by  Administrator  but  No 
Approval  by  Judge — Before  Act  of 
lS4i8. — ^The  allowance  of  a  claim  by 
an  administrator  does  not  supervene 
and  suspend  the  statute  of  limitations, 
but  the  statute  continues  to  run,  and 
will  bar  the  claim,  unless  the  probate 
judge  approve  it  before  the  expiration 
of  the  time  fixed  by  the  general  law 
of  limitations,  or,  if  the  probate  judge 
reject  it,  unless  suit  be  instituted  upon 
it  in  the  district  or  justice's  court. 
Danzey  v.  Swinney,  7  Tex.  617. 

Where  the  succession  was  opened 
under  the  act  of  1840,  and  before  the 
act  of  1846  was  passed,  a  claim  was 
presented  to  and  acknowledged  by  the 
administrator,  but  it  did  not  appear 
that  the  claim  had  been  submitted  to 


the  judge  under  the  act  of  1840,  that 
it  might  be  ranked  among  the  ac- 
knowledged debts  of  the  succession, 
or  under  the  act  of  1846  or  1848,  that 
it  might  be  approved  or  rejected  by 
him,  it  was  held  that  the  administra- 
tor's acknowledgment  did  not  super- 
vene and  suspend  the  statute  of 
limitations,  although  the  act  of  1840 
(literally  construed)  did  not  contem- 
plate a  rejection  of  the  claims  by  the 
probate  judge.  Danzey  v.  Swinney,  7 
Tex.    617. 

Approval  Not  Entered  of  Record.— 

Act  1870  provides  that  at  each  term 
of  court  all  claims  against  a  decedent's 
estate  which  have  been  allowed  and 
filed  shall  be  examined  and  approved 
or  disapproved  by  an  order  duly  en- 
tered, and  that  the  order  of  approval 
of  a  claim  has  the  force  and  effect  of 
a  judgment.  Act  May  27,  1873,  au- 
thorizes the  clerk  of  the  district  court 
to  approve  and  disapprove  such  claims 
in  vacation,  and  requires  the  approval 
to  be  entered  on  record.  Held,  that 
the  allowance  of  an  account  by  the 
clerk  during  vacation,  and  the  indorse- 
ment of  his  approval  thereon,  suffi- 
ciently establish  it  as  a  claim  to  stop 
the  running  of  the  statute  of  limita- 
tions during  the  pendency  of  admin- 
istration, though  it  is  not  entered  on 
the  record;  such  requiremeht  being 
merely  clerical.  Wygal  v.  Woodlief's 
Heirs,  76  Tex.  604,  13   S.  W.  569. 

Sufficiency  of  Acknowledgment. — 
The  following  letter,  written  by  an  ad- 
ministratrix to  a  creditor  in  reply  to 
a  statement  of  his  claim  sent  by  him 
to  her,  constitutes  a  sufficient  acknowl- 
edgment: "I  have  had  your  statement 
investigated,  and  found  no  error.  I 
will  just  state  to  you  that  before  my 
husband  died  he  told  me  there  was 
about  $40.00  in  deposit  with  you,  but 
we  will  not  fall  out  over  a  few  dollars. 
I  guess  I  should  have  responded 
sooner,  but  kept  putting  it  off  until 
now."  Suhre  v,  Benton  (Civ.  App.), 
25  S.  W.  822. 
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cc.  Application  for  Administration. 

Application  of  creditor  for  letters  of 
administration  de  bonis  non  does  not 
have  effect  of  stopping  statute  of  limi- 
tations from  running  as  against  ap- 
plicant. Mott  V.  Riddell,  2  Posey  107, 
110. 
dd.  Commencement  of  Action. 

Where,  in  a  suit  against  an  adminis- 
trator, an  amendment  is  filed  alleging 
the  due  presentation  of  the  account  to 
the  administrator,  before  suit  brought, 
and  his  rejection  thereof,  such  amend- 
ment does  not  set  up  a  new  cause  of 
action,  and  the  statute  of  limitations 
runs  only  to  the  date  of  the  original 
petition,  and  not  to  the  date  of  the 
amendment.  Coles  v.  Portis,  18  Tex. 
155. 

Where  the  petition  in  an  action 
against  an  administrator  on  a  note  of 
his  intestate  fails  to  allege  that  the 
note  was  for  valuable  consideration,  or 
to  state  the  precise  date  of  the  trans- 
fer to  plaintiff,  and  that  plaintiff  is 
still  the  owner,  an  amendment  curing 
these  formal  defects  does  not  consti- 
tute a  new  cause  of  action  entitling  de- 
fendant to  plead  the  statute  of  limita- 
tions prescribed  in  case  of  failure  to 
bring  suit  within  90  days  after  a  claim 
is  rejected  by  an  administrator.  Tol- 
bert  V,  McBride,  75  Tex.  95,  12  S.  W. 
752. 
ee.  For  Year  after  Death  of  Decedent. 

The  fact  that  no  administration  is 
necessary  upon  decedent's  estate  does 
not  prevent  the  operation  of  Rev.  St. 
1895,  art.  3369,  providing  that  upon 
the  death  of  a  person  against  whom 
there  may  be  a  cause  of  action,  limi- 
tations shall  cease  for  twelve  months, 
unless  an  administrator  is  appointed. 
Groesbeck  v.  Crow,  91  Tex.  74,  40  S. 
W.  1028;  Low  V.  Fulton,  84  Tex.  378, 
19  S.  W.  693. 

ff.    Provision  in  Will  That  Debts  Be 
Paid. 

A  general  provision  in  a  will  that 
testator's   debts   shall   be   paid    out   of 


his  estate  does  not  let  in  debts  barred 
by  limitations.  Suhre  v.  Benton  (Civ. 
App.),  25  S.  W.  822. 

A  will  declared  that  all  the  testator's 
just  debts  should  be  paid  by  the  ex- 
ecutor, and  appointed  a  certain  person 
"trustee  as  well  as  executor;'*  and  it 
was  held  that  it  did  not  create  such  a 
continuing  trust  in  the  hands  of  the 
executor  in  favor  of  creditors  of  the 
testator  as  would  withdraw  claims  from 
the  operation  of  the  statute  of  limita- 
tions. Parker  v.  Carter,  8  Tex.  318. 
gg.    War. 

The  suspension  of  our  statutes  of 
limitation  from  January,  1861,  to  1870, 
as  declared  by  §  43,  art.  12,  of  our 
present  constitution,  applies  to  our 
probate  enactments  which  require 
claims  against  a  decedent's  estate  to 
be  presented  to  the  administrator 
within  a  limited  time.  Dwight  v, 
Overton,  35  Tex.  390;  Bender  v.  Craw- 
ford, 33  Tex.  745,  759. 

Where  Act  Merely  Postpones  Claim. 
— The  6th  section  of  the  11th  ordinance 
of  the  constitutional  convention  of 
1866  reads  as  follows:  **In  all  civil 
actions,  the  time  between  the  2d  day 
of  March,  1861,  and  the  2d  day  of 
September,  1866,  shall  not  be  com- 
puted in  the  application  of  any  statute 
of  limitations."  Pas.  Dig.,  art.  4631a. 
This  saving  did  not  apply  to  the  47th 
section  of  the  act  to  regulate  pro- 
ceedings in  the  county  courts  relative 
to  the  estates  of  deceased  persons  and 
which  provides  that  claims  which  are 
not  presented  within  twelve  months 
will  be  postponed  until  those  which 
have  been  thus  presented  have  been 
entirely  paid.  Pas.  Dig.,  art.  1307,  note 
482.  Ryan  v.  Flint,  30  Tex.  382. 
(6)    Pleading  and  Proof. 

Setting  Out  Items  in  Petition  with 
SufHcient  Certainty.— Under  Paschal's 
Dig.,  art.  4614,  relating  to  limitations 
in  suits  against  executors,  the  items 
in  such  suits  for  debts  claimed  to  be 
due  on  open  account  should  be  set 
out  with    sufficiei\t   certainty   to  show 
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that  they  were  not  barred.  Bremond 
r.  Selligson,  1  White  &  W.  Civ.  Cas. 
Ct.  App.  §   636. 

Plea. — A  plea  by  an  administrator, 
that  the  claim  properly  authenticated, 
was  presented  and  rejected  more  than 
three  months  before  the  suit  was  com- 
menced, is  good;  although  it  may  have 
been  again  presented  and  rejected 
within  that  time.  Crosby  v.  McWillie, 
11  Tex.  94.  See,  also,  Hansell  v. 
Gregg,  7  Tex.  223,  228. 

Raising  Question  by  Demurrer. — 
Where,  in  a  suit  on  a  claim  against  an 
estate,  it  appeared  from  the  petition 
that  the  suit  was  not  instituted  within 
three  months  from  the  time  of  its  re- 
jection by  the  administrator,  a  gen- 
eral demurrer  was  proper.  Page  v. 
Findley,  5  Tex.  391. 

Where  a  suit  for  payment  of  a  claim 
against  a  decedent's  estate  is  not 
brought  within  90  days  after  it  has 
been  rejected,  as  required  by  Rev.  St. 
art.  2082,  the  objection  may  be  raised 
by  a  demurrer  to  the  petition.  Marx 
V.  Freeman,  52  S.  W.  647,  21  Tex.  Civ. 
App.  429;  Cotton  v.  Jones,  37  Tex. 
134. 

Absence  of  the  executor  from  the 
state  after  his  rejection  of  a  claim  is  no 
excuse  for  the  failure  of  a  creditor  to 
sue  him  within  the  time  limited  by 
law,  and  the  question  of  limitation  may 
be  brought  before  the  court  on  de- 
murrer to  such  creditor's  petition. 
Cotton   V,   Jones,   37   Tex.   34. 

In  an  action  against  an  executor 
upon  an  account  rejected  by  him,  the 
Question  of  limitation  may  be  properly 
brought  before  the  court  by  demurrer 
to  the  plaintiff's  petition — it  appearing 
in  the  petition  that  more  than  three 
months  had  elapsed  after  the  presen- 
tation and  disallowance,  and  before  the 
institution  of  the  suit,  and  no  good 
reason  appearing  in  the  petition,  why 
the  suit  was  not  brought  within  the 
time  allowed  by  law.  Cotton  v.  Jones, 
37  Tex.  34. 
Where     an    administrator   demurred 


generally  to  a  petition  because  one  of 
the  items  of  an  account  against  the 
estate  was  barred  by  limitations,  the 
demurrer  should  have  been  sustained 
as  to  the  item  which  appeared  to  be 
barred;  but  it  would  not  follow  that 
the  case  should  be  remanded  for  an- 
other trial.  Alford's  Adm'rs  v.  Coch- 
rane, 7  Tex.  485. 

Duty  of  Executor  or  Administrator 
to  Plead. — In  general,  administrators 
must  avail  themselves  of  statute  where 
demand  is  barred  by  limitation.  Estes 
V,  Browning,  11  Tex.  237,  244. 

Where  Plea  Detrimental  to  Estate. 
— The  rule  that  it  is  the  duty  of  ex- 
ecutors and  administrators  to  plead  the 
statute  of  limitations,  when  it  lies, 
does  not  require  them  to  make  such 
defense  where  its  operation  would  be 
to  cut  off  the  rights  of  the  estate 
against  thfrd  parties.  King  v.  Cassidy, 
36  Tex.  531. 

The  rule  that  an  administrator  must 
plead  the  statute  of  limitations  where 
it  will  defeat  an  action  against  the  es- 
tate, is  subject  to  exception  where  such 
plea  would  forfeit  a  more  valuable 
right;  for  example,  where  the  notes 
.sued  on  were  given  in  an  executory 
contract  for  the  purchase  of  land. 
Estes  V.  Browning,  11  Tex.  237. 

9.   Parties. 

a.    Necessary  Parties. 

Executor  or  Administrator  in  Ac- 
tion to  Set  Aside  Fraudulent  Convey- 
ance.— Where  a  claim  against  an  es- 
tate is  rejected,  the  creditor  should 
join  the  administrator  and  alleged 
fraudulent  grantees  of  the  decedent's 
property  sought  to  be  set  aside  in  the 
same  suit,  praying  for  the  establish- 
ment of  the  claim  as  against  the  ad- 
ministrator and  for  cancellation  of 
the  fraudulent  conveyance  as  against 
the  others.  Hall  v,  McCormick,  7  Tex. 
269. 

Where  a  claim  against  an  estate  has 
been  allowed  and  approved,  and  a 
creditor  brings  suit  against  third  per- 
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sons  to  set  aside  a  conveyance  made 
by  the  decedent,  which  is  alleged  to 
be  in  fraud  of  creditors,  the  adminis- 
trator is  a  necessary  party  defendant 
to  the  suit.  Hall  v.  McCormick,  7  Tex. 
269. 

Action  on  Joint  Contracts.— A  holder 
of  a  joint  promissory  note  should 
prosecute  a  suit  on  such  note  against 
the  surviving  makers  in  the  district 
court,  without  making  the  executor  of 
one  of  the  makers,  since  deceased,  a 
party  to  the  suit.  Wiley  v.  Pinson,  23 
Tex.   486. 

Independent  Executor. — Suits  upon 
claims  against  an  estate  under  man- 
agement of  an  independent  executor 
may  be' instituted  against  him,  and 
judgments  thereon  collected  from  as- 
sets of  the  estate.  Callaghan  v. 
Grenet,  66  Tex.  236,  238,  18  S.  W.  507. 

Heirs.— See  post,  "PartieC  VII,  J, 
20,  f;  "Parties,"  VIII,  D. 

Residuary  Legatees. — Although  resid- 
uary legatees  are  interested  in  the 
object  of  a  suit  by  a  creditor  against 
the  executor  to  establish  his  claim  or 
debt  against  the  estate  for  the  estab- 
lishment of  such  debt  goes  pro  tanto 
in  strict  diminution  of  their  interest  in 
the  residue,  etc.,  yet  they  are  not  re- 
quired to  be  made  parties.  Burleson 
V.  Burleson,   15  Tex.  423,  425. 

Partners  of  Decedent. — Where  the  pe- 
tition in  an  action  against  an  adminis- 
trator on  a  note  contains  no  allegation 
of  a  partnership  between  defendant's 
intestate  and  other  persons  named,  nOr 
of  any  facts  necessarily  constituting  a 
partnership  as  between  the  intestate 
and  the  other  persons,  the  court  prop- 
erly overruled  defendant's  plea  in 
abatement  that  the  persons  named 
should  have  been  joined  as  defendants. 
(Civ.  App.),  Altgelt  V.  Alamo  Nat. 
Bank,  79  S.  W.  582,  judgment  reversed 
S3  S.  W.  6,  98  Tex.  252. 

Action  to  Enforce  Judgment  Lien. 
— The  title  of  a  purchaser  of  lands  sub- 
ject to  a  judgment  lien  is  not  affected 
by   proceedings    in    the   probate    court 


for  the  enforcement  of  the  lien  on  his 
vendor*s  estate,  to  which  he  is  not  a 
party.  Poland  v.  Davenport,  50  Tex. 
276,  following  Schmeltz  v,  Garey,  49 
Tex.  49,  and  Lockhart  v.  Ward,  45 
Tex.  227. 

b.    Proper  Parties. 

In  an  action  to  establish  a  claim 
against  an  intestate's  estate,  the  joinder 
of  the  heirs  with  the  administratrix 
as  defendants  is  harmless  error,  where 
the  judgment  is  against  the  estate 
alone.  Jenkins  v,  Cain  (Sup.),  12  S- 
W.  1114. 

Coexecutor  Residing  in  Different 
Counties. — In  suit  brought  in  county 
of  residence  of  one  executor  against 
that  executor  and  a  coexecutor,  resid- 
ing in  another  county  and  administer- 
ing  property  there,  it  was  proper  to 
join  both  executors  as  joint  defend- 
ants. Kottwitz  V.  Alexander,  34  Tex. 
689,  711. 

Executor  of  Partners  in  Suit  on  Part- 
nership Liability. — Suit  Was  brought  in 
G.  county  not  only  against  an  execu- 
trix who  resided  and  Was  administer- 
ing her  testator's  estate  in  that  county, 
but  also  against  another  decedent's  ex- 
ecutors who  resided  in  another  county, 
and  were  administering  their  testator's 
estate  in  such  other  county.  The  two 
testators  had  been  partners,  and  the 
suit  was  on  a  partnership  liability. 
Held,  that  there  was  no  misjoinder  of 
parties  defendant  and  that  in  such  a 
case  the  executors  residing  in  the 
other  county  were  not  entitled  to  be 
sued  in  that,  the  county  where  they 
were  administering  their  testator's  es- 
tate. Lewis  V,  Alexanders  Ex'rs,  34 
Tex.  608;  Kottwitz  v.  Same,  34  Te3^. 
689. 

Actions  or  Joint  Contracts  Grow- 
ing Out  of  Partnerships. — An  ex- 
ecutor or  administrator  may  be 
sued  jointly  with  the  survivors  on  a 
joint  contract.  Henderson  v,  Kissam. 
8  Tex.  46. 

Where  one  of  several  defendants 
sued  jointly  on  a  promissory  note  dies 
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pending  the  action,  his  personal  rep- 
resentatives are  properly,  on  sugges- 
tion of  his  death,  made  parties  to  the 
action.  Bennett  v.  Spillars,  9  Tex.  519. 
c    Intervention. 

Other  creditors  of  decedent  are  prop- 
erly refused  right  to  intervene  in  suit 
in  county  court  by  creditors  to  estab- 
lish claim  against  estate.  Porter  v, 
Sweeney,   61   Tex.   213,   215. 

In  an  action  brought  by  heirs  of  de- 
cedent against  his  executors  held  error 
to  allow  creditors  of  decedent  to  in- 
tervene. Shackleford  v.  Gates,  35  Tex. 
781,   782. 

When  Widow  May  Intervene  to  File 
Plea  of  Non  Est  Factum. — See  post, 
^^Verification,"  VII,  J,  11,  b,  (2),  (d). 
<L   Interpleader. 

Person     Obtaining      Allowance     of 
Fraudulent    Demand    Impleaded. — See 
post,   "Solvency   or   Insolvency,"   VII, 
J,  11,  a,   (2),   (i). 
10.  Citation  or  Process. 

Sec  the  title  SUMMONS  AND 
PROCESS. 

Suit  may  be  brought  against  an  ad- 
ministrator by  citation  served  on  heirs 
personally  to  recover  amount  of  claim 
allowed  against  estate,  but  which  ad- 
ministrator refuses  to  pay.  Pitner  v. 
Flanagan,  17  Tex.  7. 

Effect  of  Failure  to  Serve  Coinde- 
pendent  Executor. — A  judgment,  in  a 
«uit  against  independent  executors  to 
recover  taxes  due  on  city  lots,  is  not 
rendered  void,  but  at  most  voidable,  if 
erroneous  at  all,  by  failure  to  serve 
one  of  the  executors.  Ross  v.  Drouil- 
het,  80  S.  W.  241,  34  Tex.  Civ.  App. 
327. 

Necessity  for  New  Process  upon 
Amendment  of  Pleadings. — Where,  in 
a  suit  of  creditors  of  a  decedent,  a 
liomestead  of  decedent  was  sought  to 
he  subjected  to  the  payment  of  their 
judgment,  subject  to  the  homestead 
rights  of  infant  heirs  of  decedent,  and 
judgment  was  entered  for  a  sale  of 
the  lot,  because  it  could  not  be  di- 
-vided,  but,  by  mistake  of  the  draughts- 


man, it  was  discovered  that  the  lot 
had  been  incorrectly  described  in  the 
petition  and  judgment,  no  new  sum- 
mons was  necessary  on  an  amended 
petition,  which  merely  set  forth  the 
facts,  giving  the  correct  boundary  of 
the  lot,  but  seeking  no  other  or  dif- 
ferent relief  than  the  original  peti- 
tion. Moore  v,  Robinson  (Civ.  App.), 
91   S.  W.  659. 

11.   Pleading, 
a.   Petition. 

(1)     Invalid    Claims     Inserted     with 
Valid  Claims. 

A  petition  alleging  ownership  of 
valid  claims  against  the  estate,  de- 
scribed therein,  which  have  been  duly 
presented  to  the  administrator  and 
have  been  by  him  rejected,  is  sufficient, 
on  general  demurrer,  when  one  or 
more  of  such  claims  appear  to  be  valid. 
Carson  v.  Cock,  50  Tex.  325. 

The  other  claims  set  out  in  the  pe- 
tition on  their  face  appear  invalid,  is 
no  ground  for  sustaining  a  general  de- 
murrer. The  court  should  have  re- 
quired plaintiff  to  replead,  restricting 
his  suit  to  the  valid  claims  in  his  pe- 
tition.   Carson  v.  Cock,  50  Tex.  325. 

Where  invalid  claims  are  inserted  in 
a  petition  with  claims  apparently  good, 
it  is  no  answer  to  exceptions  to  the 
invalid  claims,  to  announce  to  the  court 
that  the  invalid  claims  are  not  relied 
on.    Carson  v.  Cock,  50  Tex.  325. 

(8)    Averments. 

(a)  In  General. 

Petition  alleging  presentment  of 
claim  to  administrator,  and  rejection 
by  him,  is  sufficient.  Dean  v.  Duffield, 
8  Tex.  235,  236. 

(b)  Death. 

In  scire  facias  on  forfeited  bail  bond, 
where  one  is  sued  as  executrix  of  de- 
ceased surety,  allegation  of  surety's 
death  is  necessary.  Morse  v.  State,  39 
Tex.  Cr.  App.  566,  572,  47  S.  W.  645,  50 
S.  W.  342. 

(c)  Representative  Capacity. 

In  scire  facias  on  forfeited  bail  bond, 


Digitized  by 


Google 


636 


Executors  and  Administrators 


where  one  is  sued  as  executrix  of  de- 
ceased surety,  allegation  of  fiduciary 
characters  of  executrix  is  necessary. 
Morse  v.  State,  39  Tex.  Cr.  App.  566, 
572,  47  S.  W.  643,  50  S.  W.  342. 

Misdescription  of  Representative 
Capacity. — A  mistake  of  naming  de- 
fendants as  administrators  of  the  es- 
tate of  B.,  when  they  are  the  adminis- 
trators of  A.,  in  an  action  on  a  demand 
against  the  estate  of  A.,  is  a  mere  mis- 
description of  the  representative  ca- 
pacity, and  may  be  amended.  Kendall 
V.  Riley,  45  Tex.  20.  See  the  title 
AMENDMENTS,  vol.  1,  p.  238. 

(d)  Demand  and  Refusal. 
Petitions   in   actions   against   an   ex- 
ecutrix must   state  a  demand  and   re- 
fusal.    Fulton  V,  Black,  21  Tex.  424. 

(e)  Presentation    and    Rejection     of 
Claim. 

Petition  in  suit  on  claim  against  es- 
tate must  aver  that  such  claim  was  pre- 
sented, properly  authenticated,  to  ex- 
ecutor and  rejected  in  whole  or  in 
part.  Walters  v.  Prestidge,  30  Tex. 
65,  71;  Cummings  v.  Jones,  Dallam 
531,  532;  Darly  v.  Chevallier,  Dallam 
555;  Coles  v,  Portis,  18  Tex.  155. 

Petition  in  suit  on  rejected  claim 
against  an  estate  must  allege  the  pre- 
sentment and  rejection  of  the  claim. 
Leverett  i^.  Wherry,  4  App.  Civ.  Cases, 
§  185,  15  S.  W.  121;  Cummings  v. 
Jones,  Dallam  531;  Darly  v.  Cheval- 
lier,  Dallam  555. 

It  is  sufficient  to  allege  that  a  claim, 
duly  authenticated,  was  presented  to 
the  administrator  for  allowance,  and 
was  by  him  rejected.  It  is  not  neces- 
sary to  aver  specially  the  making  of 
the  affidavit,  the  affidavit  constituting 
no  part  of  the  cause  of  action.  Dean 
V.  Duffield,  8  Tex.  235. 

A  petition,  in  a  suit  against  an  ex- 
ecutor on  a  claim  which  had  not  been 
presented  for  acceptance,  which  fails 
to  allege  why  it  had  not  been  so  pre- 
sented, is  insufficient  to  sustain  a  judg- 
ment against  the  executor.     Rogers  v. 


Harrison,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  495. 

Mortgage  can  not  be  sued  on  with- 
out presentation  to  executor  of  mort- 
gagor. The  fact  that  the  mortgage 
sued  on  was  presented  to  the  executor 
must  be  averred  in  the  petition.  Gra- 
ham V.  Vining,  1  Tex.  639.  644.  See 
ante,  ''Mortgages  and  Other  Secured 
Claims,"  VII,  E,  1,  b,  (2),  (e). 

Time  of  Presentation. — In  a  suit 
against  an  administrator  on  an  account 
against  his  intestate,  the  petition  must 
allege  the  time  when  the  claim  was 
presented  to  the  administrator  and  re- 
jected by  him,  for  Rev.  St.  1879.  art. 
2028,  limits  the  time  within  which  suit 
may  be  brought  on  such  rejected  claim 
to  90  days.  Leverett  v.  Wherry,  4 
Willson,  Civ.  Cas.  Ct.  App.  §  185,  15 
S.  W.  121. 

(f)     Allegation    Negativing    Necessity 
for  Presentation. 

If  a  claimant  sues  a  testator's  estate 
relying  upon  the  will  to  take  the  estate 
and  its  management  out  of  the  statute 
requiring  claims  to  be  presented  to 
the  executor  before  suit,  the  facts  re- 
lied on  must  be  fully  stated,  it  being 
insufficient  to  allege  that  an  executor 
had  been  appointed  without  bonds. 
Rogers  v.  Harrison,  44  Tex.  169. 
(s)    Approval  of  Claim. 

Same  strictness  in  pleading  is  not 
required  in  probate  as  in  district  court. 
Accordingly  it  was  held  in  Danzey  v. 
Swinney,  7  Tex.  617,  that  the  approval 
of  the  claim  need  not  be  averred. 
Francis  v,  Williams  &  Co.,  14  Tex. 
158,  163. 
(h)    Existence  of  Assets. 

In  suing  an  executor,  administering 
independently  of  the  county  court,  on 
a  claim  against  his  testator,  it  is  un- 
necessary to  aver  the  existence  of  as- 
sets.    Smyth  V,  Caswell,  65  Tex.  379. 

In  a  suit  against  an  executor  on  a 
claim  against  the  estate,  it  is  not  neces- 
sary for  the  creditor  to  allege  in  his 
petition  that  there  were  assets  of  the 
estate  in   the  executor's  hands,  where 
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the  testator  acting  under  the  statute 
of  1862,  art.  1371.  Pas.  Dig.,  had  pro- 
vided by  his  will  that  the  probate 
court  should  have  no  control  of  his 
estate,  but  had  placed  the  estate  in 
the  hands  and  subject  to  the  discre- 
tion of  the  executor.  Pleasants  v. 
Davidson,  34  Tex.  459. 
(i)    Solvency  or  Insolvency. 

Since  solvency  is  presumed,  a  peti- 
tion against  an  independent  executrix 
need  not  allege  the  solvency  of  the 
estate.  Hartz  v.  Hausser  (Civ.  App.), 
90  S.  W.   63. 

Interpleading  Creditor  Obtaining  Al- 
lowance of  Fraudulent  Demand.— In 
suit  by  creditor  against  administrator 
it  is  improper  to  interplead  a  third 
party  alleging  that  latter  had  obtained 
allowance  of  fraudulent  claim  against 
the  estate,  without  alleging  that  estate 
was  insufficient  to  pay  off  all  debts  of 
insolvent.  In  the  absence  of  such  al- 
legations the  trial  court  should  sustain 
a  general  demurfer  to  the  petition  in- 
terposed by  such  creditor.  Kerr  v. 
Hutchins,  36  Tex.  452. 
(j)  Averments  in  Suits  for  Services 
Rendered  Decedent. 

A  petition  to  establish  a  rejected 
claim  for  services  rendered  to  an  es- 
tate under  contract  with  the  adminis- 
trator '  must  not  only  allege  the  con- 
tract, rendition  of  the  services,  and 
that  they  were  for  the  benefit  of  the 
estate,  but  also  that  the  price  charged 
is  reasonable.  Adriance  v.  Crews,  45 
Tex.  181,  distinguishing  Adriance  r. 
Crews,   38   Tex.   148. 

Request  or  Promise  to  Pay  for 
Services. — The  petition  in  an  action 
against  an  intestate's  estate  for  services 
rendered  must  allege  either  that  de- 
ceased requested  them,  or  that  he 
promised  to  pay  for  them,  in  order  to 
sustain  a  judgment  on  proof  of  facts 
from  which  the  law  will  imply  a  lia- 
bility. Dulaney  v.  Dulaney  (Civ. 
App.),  24  S.  W.  845,  citing  Sneed  v. 
Moodie,  24  Tex.  159;  Gray  v.  Osborne, 
24  Tex.  157. 


(k)   That  Legal  Offsets,  Payments  and 
Credits  Allowed. 

Where,  in  an  action  against  an  ad- 
ministrator, the  petition  alleged  that 
no  part  of  the  notes  sued  on  had  been 
paid  except  the  payments  which  ap- 
peared as  credits  on  the  notes,  the  date 
and  amount  of  which  had  been  pre- 
viously set  out,  and  that  the  notes  re- 
mained due  and  unpaid,  the  petition 
was  not  objectionable  for  failure  to 
sufficiently  allege  that  all  legal  offsets, 
payments,  and  credits  had  been  al- 
lowed. Dashiell  r.  W.  L.  Moody  & 
Co.,  44  Tex.  Civ.  App.  87,  97  S.  W. 
843. 

The  allowance  by  plaintiff,  in  his 
petition  and  account,  of  a  credit  in 
favor  of  the  defendant,  as  follows:  "By 
my  indebtedness  to  the  firm  (not  over 
the  amount)  $250" — is  sufficiently  defi- 
nite, on  exception  thereto  for  vague- 
ness and  uncertainty.  Chandler  z\ 
Meckling,    22   Tex.   36. 

(1)    Items  in  Action  of  Account — Bill 
of  Particulars. 

In  an  action  on  an  account  against 
the  estate  of  a  deceased  person,  one 
item  of  which  is  a  claim  for  the  sale 
of  one-third  interest  in  a  certain  store, 
it  is  no  valid  objection  to  the  petition, 
that  it  does  not  set  out  the  articles, 
character  of  goods,  price  of  each  ar- 
ticle, date  of  sale  and  delivery  thereof, 
or  any  date  when  said  goods  were 
sold.  The  averment  in  the  petition, 
of  the  sale  of  such  interest,  at  the  date 
specified,  for  the  price  agreed  upon, 
Vield  to  be  sufficient,  in  respect  to  such 
objection.  Chandler  v.  Meckling,  22 
Tex.  36. 

Such  account  having  been  presented 
to,  and  rejected  by,  the  administrators, 
it  is  not  a  sufficient  objection  to  the 
petition  that  it  does  not  show  that  a 
bill  of  particulars  was  attached  to  the 
said  account,  nor  that  the  items  of 
the  goods,  and  the  dates  of  their  sale, 
were  given  in  the  account.  Chandler 
V.    Meckling,   22    Tex.   36. 
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(m)    Terms  of  WiU. 

In  an  action  on  a  claim  against  a 
decedent^s  estate,  it  is  not  necessary 
to  set  out  the  terms  of  the  will.  Alt- 
gelt  V.  Elmendorf  (Civ.  App.),  86  S. 
W.   41. 

(n)     Privity   of   Contract  in   Creation 
of  Trust. 

Sufficient  privity  of  contract  in  the 
creation  of  a  trust  to  entitle  plaintiff 
to  sue  defendants  as  the  trustee's  ex- 
ecutors was  established  by  allegations 
that  plaintiff  was  selected  by  a  church 
committee,  who  were  virtually  the  de- 
positors of  the  money  claimed,  with 
decedent,  as  their  selected  depositary 
and  were  entitled  to  demand  and  re- 
ceive the  funds  sued  for  and  were  di- 
rected so  to  do  by  them  as  their  rep- 
resentative and  agent,  but  decedent  in 
his  lifetime  held  the  funds  in  trust 
and  subject  only  to  the  call  or  order 
of  the  treasury  of  the  church.  Kendall 
r.  Calder,  2  Posey  Unrep.  Cas.  732. 

(3)  Prayer  for  Relief. 

A  bond  for  title,  being  a  claim  for 
money,  was  presented  to  the  adminis- 
tratrix, and  allowed,  and  also  approved 
by  the  chief  justice,  and  was  after- 
wards lost,  together  with  the  evidence 
of  its  allowance  and  approval;  there 
was  no  allegation  that  the  administra- 
trix denied  the  existence  of  the  bond, 
nor  its  approval.  Held,  in  a  suit  to 
enforce  the  bond,  that  the  district 
court  could  not  entertain  the  suit,  un- 
der the  prayer  for  general  relief, 
merely  to  supply  the  loss  of  the  bond. 
Sutton  V.  Page,  4  Tex.   142. 

(4)  Objections  to  Petition. 

Under  Louisiana  laws  where  objec- 
tion to  want  of  allegation  of  presenta- 
tion of  claim  to  administrator,  and 
his  refusal,  is  not  objected  to  in  court 
below,  appellate  court  will  not  notice 
defect.  Darly  v.  Chevallier,  Dallam 
555. 

Where  Invalid  Claims  Inserted  with 
Valid  Claims. — See  ante,  "Invalid 
Claims  Inserted  with  Valid  Claims,' 
VII,  J,  11,  a,  (1). 


(5)    Amendment. 

Where  original  petition  on  rejected 
account  contained  value  of  items  in 
currency,  amendment  setting  out  same 
items  with  values  in  gold  or  currency 
as  contracted  is  not  new  cause  of  ac- 
tion, and  need  not  be  presented  to  ad- 
ministrator. It  is  a  different  statement 
of  the  account;  but  still  it  purports  to 
be  and  is  in  fact,  the  same  account 
which  was  presented  to  the  adminis- 
trator and  declared  upon  in  the  origi- 
nal petition.  Thompson  v.  Swearengin,, 
48  Tex.  555,  559. 
b.    Plea  or  Answer. 

(1)  In  General. 

By  art.  1319  (Pas.  Dig.),  adminis- 
trator is  required  to  make  all  proper 
defenses,  when  cited,  and  can  plead 
any  plea  that  would  defeat  request  of 
plaintiff.  Simpson  v.  Reily,  31  Tex. 
298,   302. 

(2)  Form  and  Requisites. 

(a)  Averments. 

Averment  of  County  in  Which  £s* 
tate  Administered. — Under  Rev.  St. 
art.  1198,  providing  that  a  suit  against 
an  executor  or  administrator  to  estab- 
lish a  money  demand  against  an  estate 
must  be  brought  in  the  county  where 
the  estate  is  being  administered,  an 
administrator  in  such  an  action,  as- 
serting his  privilege  to  be  sued  in  a 
particular  county,  must,  by  proper 
averments,  state  in  what  county  the 
estate  was  being  administered.  Mc- 
Kie  V.  Echols,  1  White  &  W.  Civ.  Cas. 
Ct.  App.  §  1282. 

Denial  of  Representative  Capacity. 
— A  judgment  against  an  administra- 
tor on  a  note  given  by  his  intestate  is 
not  invalidated  by  failure  to  prove  that 
he  is  the  administrator  of  the  person 
who  signed  the  note  sued  on,  where 
there  is  no  special  plea  that  he  is  not 
the  administrator,  but  a  mere  general 
denial.  Tolbert  v.  McBride,  75  Tex. 
95,  12  S.  W.  752. 

(b)  Non  Est  Factum. 

See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  pp.  1063,  1067.     Sec. 
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also,  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  790. 

Representatives  of  deceased  persons 
were  not  exempted  from  the  operation 
of  the  act  on  the  subject  of  the  plea 
of  "non  est  factum,"  and  dispensing 
with  proof  in  absence  thereof.  Tarpley 
V.  Poage,  2  Tex.  139,  146. 

In  absence  of  plea  of  non  est  factum, 
an  indorsement  on  a  claim  rejecting  it, 
signed  by  same  name  as  person  sued 
as  administrator,  is  .suflficient  evidence 
of  such  rejection.  Tolbert  v.  Mc- 
Bide,  75  Tex.  95,  98,  12  S.  W.  752. 

Negative  Averments  Not  Sufficient 
to  ''Cast  Suspicion*'  on  Note  Sued  on. 
—Plaintiffs  sued  V.'s  executors  on  a 
note  of  a  mercantile  firm  styled  Moss 
&  Co.,  and  alleged  that  V.  was  a  part- 
ner in  that  firm.  The  executors  pleaded 
the  general  denial,  and  also  a  sworn 
special  answer,  in  which  they  set  forth 
that  they  were  well  acquainted  with 
their  testator  in  his  lifetime,  and  often 
heard  him  speak  of  his  business  af- 
fairs, but  never  heard  him  say  or  in- 
timate that  he  was  a  partner  in  the 
firm;  that,  never,  during  his  lifetime, 
had  they  heard  anyone  else  so  state 
or  intimate;  but  that  a  different  per- 
son, one  S.  was  generally  understood 
to  be  the  partner  of  Moss  in  the  firm; 
and  they  prayed  that  this  answer  be 
taken  both  as  a  plea  of  non  est  factum 
and  a  denial  of  the  partnership  alleged 
by  the  plaintiffs.  Held,  that  these 
negative  averments  are  not  sufficient 
to  "cast  suspicion"  on  the  note  sued 
upon,  in  compliance  with  the  require- 
ments of  article  1442,  Paschal's  Digest, 
respecting  pleas  of  non  est  factum 
filed  by  the  representatives  of  other 
persons.  Van  Hook's  Ex'rs  r.  Letch- 
ford,  35  Tex.  598. 

Verification. — See  post,  "Verifica- 
tion." VII,  J,  11,  b,  (2),  (d).  See  the 
title  BILLS.  NOTES  AND  CHECKS, 
vol.   2,   pp.   1065,   1068. 

(c)    Plea  of  Payment. 

See  post,  "Issues,  Proof  and  Vari- 
ance,'' VII.  J,  12. 


(d)    Verification. 

See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  pp.  1065,  1068. 

Section  195,  probate  law  of  1870, 
relating  to  verified  pleas,  referred  to 
proceedings  on  probate  side  of  court 
only.  Eborn  v.  Zimpelman,  47  Tex. 
503,  522. 

Plea  of  non  est  factum  may  be  made 
by  an  agent  of  the  administrator;  and 
may  be  made  by  an  heir,  with  consent 
of  the  administrator  as  such  agent, 
even  when  the  administrator  may  be 
unwilling  to  make  the  necessary  affi- 
davit. Eborn  v,  Zinpelman,  47  Tex. 
503;  Solomon  v,  Huey,  1  Posey  265, 
266. 

Widow. — If  administrator  of  estate 
is  unwilling  in  suit  on  note  against 
estate  to  make  affidavit  required  by 
law  to  plea  of  non  est  factum,  it  is 
proper  to  allow  widow  to  intervene 
in  suit,  and  make  necessary  affidavit, 
provided  such  intervention  works  no 
delay.  Solomon  v.  Huley,  1  Posey  265, 
266;  Eccles  v.  Hill,  13  Tex.  65.  67. 
See  Eborn  v.  Zimpelman,  47  Tex.  503. 

(3)  Construction   of   Plea. 

As  to  Authority  of  Surviving  Part- 
ner to  Execute  Note. — A  plea  in  an 
action  on  notes  executed  by  an  inde- 
pendent executor  for  money  borrowed 
to  carry  on  decedent's  business,  al- 
leging that  at  the  time  of  the  death 
of  the  decedent  the  name  averred  to 
be  signed  to  the  notes  was  a  partner- 
ship composed  of  decedent  and  other 
persons;  that  the  partnership  was  dis- 
solved by  the  death  of  decedent,  and 
no  authority  existed  in  any  of  the 
surviving  partners  to  execute  notes 
binding  the  decedent's  estate,  relates 
merely  to  the  authority  of  a  surviving 
partner  to  execute  such  notes,  and  not 
to  the  authority  of  one  of  the  alleged 
partners  as  executor  of  the  decedent. 
(Civ.  App.),  Altgelt  V.  Alamo  Nat. 
Bank,  79  S.  W.  582.  judgment  reversed 
83  S.  W.  6,  98  Tex.  252. 

(4)  Operation  and  Effect. 

A  general  denial  in  a  suit  to  estab- 


Digitized  by 


Google 


640 


Executors  and  Administrators 


lish  a  rejected  claim  on  an  account 
against  an  estate,  puts  the  plaintiff 
upon  proof  of  such  account.  Kendall 
V,  Riley,  45  Tex.  20. 

Pica  of  Non  Est  Factum.— See  ante, 
"Xon  Est  Factum,"  VII,  J,  11,  b,  (8), 
(b).  See  the  title  BILLS,  NOTES 
AND  CHECKS,  vol.  2,  p.  1062,  et  seq. 
12.    Issues,  Proof  and  Variance. 

Presentation. — Whether  or  not  the 
account  sued  on  was  presented  to  the 
administrator  previous  to  the  institu- 
tion, is  a  fact  put  in  issue  by  the  gen- 
eral denial  of  all  the  allegations  in  the 
petition  and  such  presentation  must  be 
proved  to  entitle  the  plaintiff  to  re- 
cover. Tompkins  &  Co.  v.  Bennett, 
3  Tex.  36,  49;  Cummings  v.  Jones,  Dal- 
lam 531;  Darly  v.  Chevallier,  Dallam 
555. 

Under  allegation  of  refusal  of  ad- 
ministrator to  allow  claim  in  suit 
against  administrator,  proof  of  presen- 
tation as  required  by  law,  is  admis- 
sible.   Coles  V,  Portis,  18  Tex.  155, 156. 

Proper  Authentication. — It  seems 
that,  under  an  allegation  of  the  refusal 
of  the  administrator  to  allow  and  pay 
an  account  against  the  estate,  it  may 
be  shown  that  such  account  was  prop- 
erly authenticated.  Coles  v.  Portis,  18 
Tex.   155. 

Payment. — Proof  of  payment  of  a 
claim  against  an  estate  can  not  be 
made  by  the  administrator  without 
pleading  payment.  Kartoghian  v.  Har- 
both    (Civ.   App.),   56   S.   W.   79. 

Payments,  Credits  or  Offsets  Although 
Not  Pleaded.— Under  Rev.  St.  1895. 
art.  2072,  providing  that  "no  executor 
or  administrator  shall  allow  any  claim 
for  money  against  his  testator  or  in- 
testate, nor  shall  any  county  judge  ap- 
prove the  same  unless  such  claim  is  ac- 
companied by  an  affidavit  in  writing 
that  the  claim  is  just,  and  that  all  le- 
gal offsets,  payments,  and  credits 
known  were  found  to  have  been  al- 
lowed," in  an  action  against  an  ad- 
ministrator, payments,  credits,  or  off- 
sets are  in  issue,  although  not  pleaded 


by  defendant.  Cranberry  v.  Cranberry, 
90  S.  W.  711,  40  Tex.  Civ.  App.  420. 

Proof  of  Terms  of  Will.— In  an  ac- 
tion on  a  claim  against  a  decedent's 
estate,  it  was  not  necessary  to  set  out 
the  will,  but  plaintiff  was  entitled  to 
prove  the  terms  of  the  will  under  an 
allegation  that  it  did  not  specifically 
direct  how  the  executor  should  dis- 
pose of  the  property.  Altgelt  v.  El- 
mendorf   (Civ.  App.),  86  S.   W.  41. 

Amount  of  Credit. — Where,  in  Enac- 
tion on  an  account  against  a  dece- 
dent's estate,  it  appears  that  the  ac- 
count presented  for  allowance  shows 
a  larger  credit  than  the  account  sued 
upon,  plaintiff  is  not  thereby  estopped 
from  correcting  the  statement,  and 
suing  for  and  recovering  the  amount 
actually  due.  McCormick  v.  Blum,  4 
Tex.  Civ.  App.  9,  22  S.  W.  1054,  1120. 

Under  a  petition  that  money  loaned 
to  one  deceased  was  payable  on  de- 
mand, proof  that  claimant  loaned  the 
money  to  deceased,  and  that  deceased 
said  to  another  that  as  soon  as  he 
sold  his  cotton  he  would  pay  the 
money,  does  not  show  a  variance. 
Kartoghian  v.  Harboth  (Civ.  App.),  56 
S.  W.  79. 

13.    Evidence. 

a.   Presumption  and  Burden  of  Proof. 

"The  burden  of  establishment  rests 
upon  the  creditor  as  well  when  the 
proceeding  is  by  suit  as  on  presentment 
to  the  probate  judge  for  judicial  sanc- 
tion." Danzey  v.  Swinney,  7  Tex.  617, 
632. 

Fiduciary  Character. — In  scire  facias 
against  an  executor  on  a  bond  ex- 
ecuted by  the  testator  as  surety,  the 
fiduciary  character  of  the  executor 
should  be  shown.  Order,  47  S.  W. 
645,  39  Tex.  Cr.  566,  reversed  on  re- 
hearing. Mose  V.  State.  50  S.  W.  342. 
39    Tex.    Cr.    R.   566. 

In  scire  facias  on  forfeited  bail  bond, 
where  one  is  sued  as  executrix  of  de- 
ceased surety,  proof  of  surety's  death 
is  necessary.     Morse  v.  State,  39  Tex. 
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Cr.  App.  566,  572,  47  S.   W.  645,  50  S. 

W.  342. 

b.    Admissibility. 

A  verified  account  is  not  evidence  in 
suit  against  an  estate.  Leverett  v. 
Wherry,  4  App.  Civ.  Cases,  §  185,  15 
S.  W.  121. 

Secondary  Evidence  of  Contents  of 
Testator's  Account  Book. — ^Where  one 
sued  an  executor  on  an  account 
against  his  testator,  the  statement  oi 
a  witness  that  testator's  account  books 
showed  that  he  was  indebted  to  plain- 
tiff is  not  admissible  where  it  is  not 
shown  that  the  books  were  lost,  or 
any  excuse  given  for  failure  to  pro- 
duce them.  Garrett  v.  Garrett  (Civ. 
App.),  47  S.  W.  76.  See  the  title 
BEST  AND  SECONDARY  EVI- 
DENCE, vol.  2,  p.  801. 

Memorandum  Evidencing  Loan  to 
Decedent — In  an  action  on  a  claim 
against  a  decedent's  estate,  a  memo- 
randum evidencing  the  loan  sued  for, 
and  showing  a  consideration  on  its 
face,  was  admissible,  though  it  might 
also  tend  to  show  a  partnership  be- 
tween plaintiff  and  deceased.  Altgelt 
V,  Elmendorf  (Civ.  App.),  86  S.  W.  41. 

Statute  of  Frauds — Form  of  Ac- 
count.— Though  accounts  were  kept  in 
the  form  of  sales  to  tenants  of  dece- 
dent (he  being  entered  as  security), 
and  were  so  presented  to  his  adminis- 
trator, the  form  of  the  accounts  will 
not  restrict  claimant  to  proof  of  a 
written  promise  by  decedent,  nor  con- 
clude him  from  showing  that,  by  the 
actual  transaction,  decedent  was  liable 
for  such  accounts  as  principal.  '  Nixon 
V.  Jacobs,  22  Tex.  Civ.  App.  97,  53  S. 
W.  595. 

Judgment  in  Favor  of  Executor  on 
Another  Demand. — In  an  action  against 
an  executrix  upon  a  note,  the  court 
admitted  a  judgment  rendered  against 
plaintiff  in  favor  of  the  defendant  in 
her  representative  capacity,  long  after 
the  note  in  issue  was  alleged  to  be  due. 
Held,  that  the  fact  that  the  plaintiff,  if 
he  had  had  an  existing  demand  against 
7  Tex — II 


the  defendant  while  her  suit  as  execu- 
trix against  him  to  recover  debts  al- 
leged to  be  due  her  testator  was  pend- 
ing, could  have  pleaded  it  in  offset  in 
that  suit,  and  the  fact  that  he  did  not 
do  this,  were  circumstances  tending  to 
show  that  no  such  demand  existed,  and 
that  the  court  did  not  err  in  admitting 
evidence  of  the  judgment.  Smyth  v, 
Caswell,  67  Tex.  567,  4  S.  W.  848. 

c.    Weight  and  Sufficiency. 

Wife's  declaration  that  she  had  re- 
ceived all  to  which  she  was  entitled 
from  husband's  estate  should  have  lit- 
tle weight,  if  received  at  all,  in  suit  to 
subject  remaining  interest  to  creditors. 
Debrell  v.  Ponton,  27  Tex.  .623,  626. 

Broker's  Certificate  or  Other  Extra 
Judicial  Evidence. — A  planter  delivered 
cotton   to   B.  &   M.,    his     commission 
merchants   in    this   state,    to    be     for- 
warded by  them  to  New  York  for  sale. 
They    consigned    the    cotton    to    their 
commission  merchant  in    New     York, 
who  sold  it  to  one  D.,  by  whom  it  was 
shipped  to  a  house  in  Liverpool,  and 
there  sold.    The  purchaser  there  made 
reclamation   on   D.,   on   the   allegation 
that  the  cotton  was  "falsely  packed," 
evidenced  by  a  sworn  certificate  of  a 
broker    and     representations     of     the 
Liverpool     consignees.     D.    paid     the 
reclamation,  and  on  the  same  evidence 
it  was   refunded  to  him  by  the   New 
York  merchant,  who  was   reimbursed 
on   the   same   evidence  by  B.    &     M., 
who,   in   the   meantime    had   fully  ac- 
counted and   settled  with   the   planter 
for  the  proceeds  of  the  cotton,  and  the 
planter  himself  had  departed  this  life. 
B.    &    M.    sued  the  representatives  of 
the  planter  for  the  amount  so  paid  by 
them  on  reclamation.     Held,  that  the 
reclamation  made  on  and  paid  by  B. 
&  M.    constituted    no    valid     demand 
against    the     planter's     estate,     unless 
there  was  proof  establishing  the  fact 
that  the  cotton  was  falsely  packed,  and 
the  amount  of  loss  resulting  therefrom; 
and  that  no  custom   of  merchants  to 
refund    on    a    broker's    certificate,    or 
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other  extra  judicial  evidence  of  the 
false  packing  and  loss,  would  suffice 
to  establish  the  liability  of  the  defend- 
ants.    Battle  V.    Mack,   33   Tex.   795. 

Note  for  Money  Loaned  to  Pay 
Judgment. — Deceased  executed  a  note 
payable  one  year  after  date,  with  in- 
terest, and  10  per  cent  of  the  amount 
additional  as  attorney's  fees  if  placed 
in  the  hands  of  an  attorney  for  col- 
lection. The  note  was  transferred  to 
plaintiffs,  it  having  indorsed  thereon 
two  renewals  in  proper  form.  On  the 
death  of  deceased,  administration  was 
granted  on  his  estate,  and  the  note 
placed  in  the  hands  of  attorneys  for 
collection,  duly  verified  as  a  claim 
against  his  estate,  presented  to  the  ad- 
ministratrix for  allowance,  rejected  by 
her,  and  suit  thereon  seasonably 
brought.  The  note  was  given  for 
money  loaned  deceased  to  pay  a  judg- 
ment against  him,  and  was  wholly  due 
and  unpaid;  and  there  was  no  evidence 
as  to  whether  or  not  the  judgment  was 
satisfied,  or  was  transferred  to  remain 
as  collateral  security  in  the  hands  of 
the  holder  of  the  note.  Held,  that  in 
an  action  on  the  note  the  verdict  of 
the  jury  could  not  have  been  otherwise 
than  in  favor  of  plaintiffs  for  the 
amount  of  their  claim  against  the  es- 
tate. George  v.  Ryon  (Civ.  App.),  61 
S.  W.  138. 

In  Absence  of  Plea  of  Non  Est 
Factum.— See  ante,  "Non  Est  Factum," 
VII,  J,  11,  b,  (2),  (b).  See  the  title 
BILLS,  NOTES  AND  CHECKS,  vol. 
2,  p.  1062,  et  seq. 
74.    Witnesses. 

See   the   title   WITNESSES. 
15.   Interrogatories. 

"In  any  case  where  the  administra- 
tor or  executor  believes  the  proof  to 
be  insufficient  on  presentation,  whether 
the  affidavit  is  made  by  the  owner  or 
his  agent,  he  may,  on  suit  being 
brought,  file  interrogatories,  and  com- 
pel the  owner  to  answer,  under  oath, 
all  questions  which  he  deems  neces- 
sary for  the  protection  of  the  estate  he 


represents."      Keesee   v.    Beckwith,   32 
Tex.  731.  737. 

16.    Set-OfiF,  Reconvention,  etc. 

The  rules  applying  to  set-offs  by  liv- 
ing persons  apply  to  an  administrator 
setting  off  claim  of  his  intestate. 
Walker  v,  Fearhake,  22  Tex.  Civ.  App. 
61,  62,   52   S.   W.   629. 

"The  civil-law  doctrine  of  the  ex- 
tinguishment of  mutual  debts  does  not 
apply,  however,  and  the  statute  of 
limitations  will  run  against  the  set- 
off, and  may  be  pleaded  as  a  defense 
thereto  by  the  party  against  whom  it 
is  asserted.  Holliman  v.  '  Rogers,  6 
Tex.  91;  Howard  v.  Randolph,  73  Tex. 
454,  11  S.  W.  495."  Walker  v.  Fear- 
hake,  22  Tex.  Civ.  App.  61,  62,  52  S. 
W.  629. 

In  a  suit  by  the  surviving  wife  on  & 
liquidated  demand  against  the  executor 
of  the  last  will  of  the  husband,  the 
wife  can  only  be  held  liable  for  dam- 
ages for  the  value  of  property  alleged 
to  have  been  illegally  converted  by 
the  wife  on  an  adjustment  of  the  re- 
spective rights  and  equities  of  the  par- 
ties growing  out  of  a  final  settlement 
of  the  estate,  if  in  such  action  she 
could  be  held  liable  at  all.  Hall  r. 
Hall,  52  Tex.  294. 

In  a  suit  by  the  wife  against  the  ex- 
ecutor of  her  husband  on  a  note  ex- 
ecuted by  deceased,  defendant  will  not 
be  allowed  to  set  up  a  claim  for  prop- 
erty alleged  to  have  been  illegally  con- 
verted by  her,  where  his  answer  fails 
to  show  that  she  would  not,  on  a  set- 
tlement of  the  estate,  be  entitled  to  the 
amount  sued  for  after  charging  her 
with  the  value  of  such  property.  Hall 
V.  Hall,  52  Tex.  294. 

A  proce<?ding  to  set  off  a  claim  for 
unliquidated  damages  against  one 
member  of  a  firm,  in  a  suit  by  the 
firm,  is  not  within  the  jurisdiction  of 
the  probate  court.  Ball  v.  Hill,  48 
Tex.  634. 

Hire  of  Negroes  and  Proceeds  of 
Sale  of  Estate  Property.— Where  the 
plaintiff    sued    to    recover     money    al- 
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Icged  to  have  been  expended  by  him 
in  payment  of  debts  of  an  estate  of 
which  he  was  then  the  administrator, 
and  the  defendant  (the  administrator 
de  bonis  non)  pleaded  in  reconvention, 
claiming  of  the  plaintiff  the  hire  of 
certain  negroes  and  proceeds  arising 
from  the  sale  of  property  belonging 
to  the  estate,  which  he  alleged  the 
plaintiff  had  converted  to  his  own  use, 
held,  that  the  matters  thus  pleaded  by 
defendant  did  not  come  within  the  de- 
scription of  such  as  are  prohibited 
from  being  pleaded  in  set-off  by  the 
4th  section  of  the  act  of  1840,  "allow- 
ing discounts  and  set-offs."  Thomas  v. 
Hill,  3  Tex.  270. 

An  executor  can  not  set  off  damages 
for  harassment  and  attorney's  fees 
paid  against  a  claim  prosecuted  against 
the  estate.  House  &  Co.  v.  Collins, 
42  Tex.   486,  493. 

17.   Judgment. 

a.  Confession  of  Judgment. 

The  administrator  has  it  in  his  power, 
after  being  called  into  court,  to  ac- 
knowledge the  justice  of  the  claim  and 
save  further  expense  to  the  estate. 
Boone  r.  Roberts,  1  Tex.  147.  159. 

b.  Default  Judgment. 

Upon  withdrawal  of  an  answer  in 
a  suit  against  an  estate  upon  a  re- 
jected claim,  judgment  by  default 
final  may  be  rendered,  if  the  claim  be 
liquidated  and  proved  by  an  instru- 
ment in  writing;  the  clerk  computing 
damages  as  in  other  cases.  Heath  z\ 
Garrett,  46  Tex.  23. 

c.  Rendition,  Form  and  Requisites. 
(I)    In  General. 

Under  Pasch.  Dig.  §  1371,  which 
made  it  the  duly  of  the  clerk  to  issue 
an  execution  against  the  estate  of  de- 
fendant's testator  when  the  judgment 
was  against  him  as  executor,  it  was  not 
essential  that  the  judgment  should  di- 
rect that  execution  should  issue  against 
the  property  of  the  estate.  Croom  v. 
Winston,  43  S.  W.  1072,  18  Tex.  Civ. 
App.  1. 


Where  an  action  was  brought 
against  an  administrator  in  his  official 
capacity  to  recover  a  money  judgment 
against  the  estate,  so  that  it  was  im- 
possible, under  the  pleadings,  for  a 
judgment  to  have  been  rendered  against 
him  individuall3%  or  for  him  to  have 
had  a  personal  interest  in  the  subject 
matter  of  the  proceedings,  a  designa- 
tion of  himself  in  the  pleadings,  in  the 
assignments  of  error,  and  in  the  record 
generally,  as  "defendant,  G.  C.  A.,  ad- 
ministrator," etc.,  could  not  be  deemed 
as  a  designation  of  himself  in  his  per* 
sonal  right;  nor  would  an  appeal  by 
him  be  dismissed  as  an  appeal  taken 
on  his  own  behalf.  Altgelt  v.  Elmen- 
dorf   (Civ.  App.),  84  S.  W.  412. 

Suit  against  Mrs.  A.  F.  Johns  upon 
moneyed  claim,'  alleging  that  she  is  ex- 
ecutrix and  that  she  was  in  possession 
of  an  estate  of  $30,000  value  as  ex- 
ecutrix and  as  devisee  of  C.  R.  Johns, 
her  husband.  The  cause  of  action  was 
in  breach  of  warranty  made  by  her 
deceased  husband.  Held,  that  she 
could  not  so  hold  the  estate,  and  that 
judgment  against  her  "as  executrix  and 
devisee*'  is  inconsistent  and  must  be 
reversed  on  appeal.  Johns  v.  Hardin, 
81   Tex.  37,  16  S.  W.  623. 

(2)  Funds   Received   by   Testator  as 
Trustee. 

Judgment  can  not  be  rendered 
against  executors  personally  for  funds 
received  by  testator  as  trustee.  Ken- 
dall  V.   Calder,   2   Posey   732. 

(3)  Judgment    against     Independent 
Executor. 

Pas.  Dig.,  art.  1371,  making  it  the 
duty  of  the  clerk  to  issue  an  execution 
against  the  estate  when  the  judgment 
is  against  the  independent  executor* 
does  not  necessarily  require  that  there 
be  such  recitation  in  the  judgment. 
Croom  V.  Winston,  18  Tex.  Civ.  App, 
1,  5,  43  S.  W.  1072,  affirmed  in  93  Tex. 
638,   no   op. 

(4)  Judgment  against  Heirs. 

Judgment     upon     a     money      claim 
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against  the  ancestor  should  not  be 
rendered  against  heirs  unless  they  re- 
ceived assets  from  the  ancestor,  as  in 
absence  of  assets  no  liability  exists. 
Schmidtke  v,  Milier,  71  Tex.  103,  8  S. 
W.  638. 

<5)    Direction  as  to  Payment  in  Due 

Course. 
<a)    In  General. 

Where,  in  a  suit  against  an  adminis- 
trator, judgment  is  rendered,  it  is 
erroneous  to  award  execution  against 
the  goods,  chattels,  lands,  and  tene- 
ments of  the  decedent  in  the  hands  of 
the  administrator,  to  be  administered; 
but  the  judgment  should  be,  **to  be 
paid  in  the  due  course  of  administra- 
tion." Mott  V,  Ruenbuhl,  1  White  & 
W.  Civ.  Cas.  Ct.  App.  §  602.  See  to 
the  same  effect,  Warren  v.  Wallis  & 
Co.,  42  Tex.  472,  479;  Watson  v.  Bly- 
mer  Mfg.  Co.,  66  Tex.  558,  2  S.  W. 
353;  McCown  v.  Foster,  33  Tex.  241, 
246.  See,  also,  Ross  v.  Drouilhet,  80 
S.  W.  241,  34  Tex.  Civ.  App.  327,  af- 
firmed in  98  Tex.  630,  no  op. 

A  general  judgment  against  an  ad- 
ministrator is  bad.  It  violates  the 
statute  requiring  judgments  "to  be  paid 
in  due  course  of  administration,"  and 
forbidding  executions  thereon.  Wilcox 
V.  State,  24  Tex.  544. 

"The  policy  of  the  statute  is,  on  ad- 
ministration, to  subject  the  whole  of 
the  estate  to  the  supervision  and  con- 
trol of  the  county  court  for  the  pay- 
ment of  debts,  the  adjustment  of  the 
equities  and  preferences  of  creditors, 
and  for  the  distribution  of  the  prop- 
erty." Cunningham  v.  Taylor,  20  Tex. 
126,  329.  "This  is  the  rule  adopted  in 
other  cases.  (Robertson  v.  Paul,  16 
Tex.  472,  476;  Fortson  v,  Caldwell,  17 
Tex.  627,  629;  Boggess  v.  Lilly,  18 
Tex.  200;  Heath  v.  Garrett,  46  Tex.  23, 
25;  Cannon  v,  McDaniel,  46  Tex.  303, 
316.)  This  is  an  error,  however,  which 
can  be  corrected  without  remanding 
the  case.  (Thorn  v.  State,  10  Tex.  295; 
Heath  v.  Garrett,  46  Tex.  23,  25.)" 
McCormick  v.  McNeel,  53  Tex.  15,  23. 


In  a  suit  for  money  collected  by  a 
creditor  of  an  estate  and  applied  to 
the  payment  of  his  claim,  the  judgment 
of  the  court  should  be  against  the  es- 
tate for  the  debt  to  be  paid  in  the 
course  of  administration,  and  against 
the  party  who  has  so  collected  debts 
with  execution.  Cook  v.  Jordan,  21 
Tex.   221. 

A  decree  against  an  executor  for 
rents  and  profits  received  by  the  tes- 
tator ought  expressly  to  direct  that  he 
pay  the  sum  in  question  out  of  the 
assets  in  his  hands  to  be  administered; 
otherwise,  it  is  to  be  understood  as 
against  him  personally,  and  therefore 
erroneous.  Thorn  v.  State,  10  Tex. 
295. 

So  held  as  to  a  judgment  in  favor 
of  state.    Thorn  v.  State,  10  Tex.  295. 

In  an  action  against  one  alleged  to 
be  an  administratrix  duly  appointed  by 
the  probate  court,  on  a  probated  note 
made  by  deceased  and  rejected  by  de- 
fendant, a  default  judgment,  ordering 
execution  "asrainst  the  estate,'*  is  error. 
The  judgment  should  direct  its  pay- 
ment in  due  course  of  administration. 
Goff  V.  Hauser,  33  Tex.  430. 

(b)  Judgment  against  Independent 
Executor. 

Award  of  Execution.  —  Judgment 
against  independent  executrix  for  debt 
of  testator  ordering  execution  to  issue 
against  estate  of  deceased,  is  erroneous 
without  allegations  in  pleadings  au- 
thorizing same.  GofF  v.  Hauser,  33 
Tex.  430;  Lewis  v.  Nichols,  38  Tex. 
54,  60. 

It  was  proper  for  a  judgement  against 
an  independent  executrix  to  contain 
an  award  of  execution  against  the  es- 
tate. Hartz  V,  Hausser  (Civ.  App.), 
90  S.  W.  63. 

An  execution  may  issue  on  a  judg- 
ment without  any  reward  of*  execution, 
and  consequently  such  an  award  adds 
nothing  to  the  judgment.  Hartz  v. 
Hausser  (Civ.  App.),  90  S.  W.  63; 
Roberts  v,  Connellee,  71  Tex.  11,  8  S. 
W.  626. 
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(6)  Classification  and  Filing. 
Article   2029,    Rev.    Stat.,    regarding 

filing  of  judgments  against  administra- 
tors on  rejected  claims,  applied  only 
to  rejected  claims  subsequently  estab- 
lished by  suit.  Manning  v.  Mayes,  79 
Tex.  653,  655,  15  S.  W.  638. 

Under  2  Pasch.  Dig.,  art.  5667,  de- 
claring that  when  a  judgment  is  ren- 
dered against  a  decedent's  estate,  the 
claim  is  thereby  established,  the  valid- 
ity of  a  claim  against  an  estate  is  not 
affected  by  the  provisions  of  the  same 
act  requiring  the  judgment  to  be  filed 
and  classified  by  the  probate  court,  nor 
by  Rev.  St.  art.  2029,  requiring  it  to 
be  filed  with  the  county  clerk  within 
30  days  after  its  rendition  entered  on 
the  claim  docket  and  classed  by  the 
probate  judge  so  as  to  give  it  the  same 
effect  as  if  allowed  and  proved.  Wygal 
V.  Myers,  76  Tex.  598,  13  S.  W.  567; 
Wygal  V.  Woodlief,  76  Tex.  604,  13  S. 
\V.  569. 

A  judgment  under  probate  act  of 
1870  establishing  claim  is  not  affected 
as  to  limitation  by  probate  act  of  1876 
requiring  filing  with  county  clerk. 
Wygal  V.  Woodlief,  76  Tex.  604,  605, 
13  S.  W^  569. 

(7)  Amendments. 

Where  a  judgment,  revived  after  the 
debtor's  death,  directs  execution  against 
his  executors,  instead  of  against  his  es- 
tate in  their  hands,  and  executions  is- 
sue accordingly,  and  sales  thereunder 
are  made,  it  is  too  late  to  amend  the 
judgment  and  executions.  McKay  v. 
Paris  Exch.  Bank,  75  Tex.  181,  12  S. 
W.  529. 

d.    Operation  and  Effect. 
(1)  Persons  Concluded. 

An  executor,  one  year  before  the 
limitation  expired,  indorsed,  as  paya- 
ble in  due  course  of  administration,  a 
mortgage  note  executed  by  his  testa- 
tor. Two  years  thereafter  the  creditor 
foreclosed  the  mortgage.  Held,  that 
the  validity  of  the  judgment  of  fore- 
closure is  not  impeachable,  in  an  ac- 
tion for  the  mortgaged  premises  by  a 


devisee,  on  the  ground  that  the  suit 
was  brought  after  the  note  was  out- 
lawed. Howard  v.  Johnson,  69  Tex* 
655,  7   S.  W.  522. 

(2)  Matters  Concluded. 

Judgment  of  District  Court  Estab- 
lishing Mortgage  Lien. — The  decree  of 
the  district  court  in  a  suit  to  establish 
a  debt  and  lien  securing  the  same  only 
goes  to  the  extent  of  establishing  the 
debt  and  the  lien  given  to  secure  it^ 
and  does  not  undertake  its  classifica- 
tion as  a  claim  against  the  estate,  or  its 
enforcement.  It  orders  it  to  be  certi- 
fied to  the  county  court  for  that  pur- 
pose. Albright  v.  Allday  (Civ.  App.)^ 
37   S.  W.   646,   652. 

(3)  Lien  of  Judgment. 

Property  Bound. — A  judgment 
against  an  executor,  with  power  to  ad- 
minister without  control  of  the  courts 
of  probate,  binds  only  such  assets  as 
are  in  his  hands.  McDonough  v. 
Cross,   40   Tex.   251. 

Divestiture. — A  judgment  recovered 
in  1841  against  an  administrator  oper- 
ated, by  the  act  of  February  5th,  1840, 
as  a  lien  upon  a  land  certificate  in  the 
hands  of  the  administrator;  and  -this 
lien  could  not  be  divested  or  defeated 
by  a  survey  subsequently  made  under 
the  certificate  and  a  patent  issued 
thereon-  to  the  heirs  of  the  grantee  of 
the  certificate.  Peevy  v.  Hurt,  32  Tex. 
146. 

(4)  Collateral  Attack. 

A  judgment  against  an  independent 
executor  in  a  regular  suit  even  if  ren- 
dered upon  a  claim  which  appears  to 
be  barred,  can  not  be  attacked  on  that 
ground  in  a  collateral  action.  Howard 
r.  Johnson,  69  Tex.  655,  657,  7  S.  W. 
522. 

(5)  Suit  to  Set  Aside  and  Enjoin. 
Contention  on  Appeal  That  Judg- 
ment against  Executor  Personally. — 
A  suit  for  taxes,  resulting  in  a  judg- 
ment for  the  city,  was  styled  "City  of 
G.   against    the    Estate     of    B."      B's 

I  executors  were  subsequently  made 
I  parties.       The     judgment    named    the 
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executors  as  executors,  and  they  were 
so  named  in  the  order  of  sale.  No 
personal  judgment  was  rendered 
against  them,  but  the  lien  was  fore- 
closed on  the  property  on  which  the 
taxes  accrued,  and  the  sheriflF  was  di- 
rected to  proceed  against  that  property 
and  no  other,  no  judgment  over  against 
the  executors  being  awarded  in  case 
the  proceeds  of  sale  should  be  insuf- 
ficient. In  a  subsequent  suit  to  set 
aside  the  judgment,  the  petition  showed 
that  the  tax  suit  was  brought  against 
plaintiffs  (defendants  in  the  former 
suit)  in  their  capacity  as  executors, 
and  that  the  taxes  were  claimed 
against  the  estate.  The  order  of  sale 
of  the  property  was  also  alleged  to 
have  been  issued  against  them  as 
executors,  and  the  levy  made  on  the 
property  of  the  estate.  Held,  that  a 
contention  on  appeal,  in  the  suit  to  set 
aside  the  judgment,  that  the  judgment 
and  order  of  sale  were  against  the 
executors  personally,  was  without 
merit.  Ross  v.  Drouilhet,  80  S.  W. 
241,  34  Tex.  Civ.  App.  327. 

Injunction.— Where  the  surviving 
wife  is  herself  appointed  administra- 
trix of  her  husband's  estate,  on  a 
proper  showing  she  may  obtain  a  per- 
petual injunction  against  execution  of 
a  judgment  previously  rendered  against 
her  as  surviving  partner  of  the  com- 
munity, with  directions  that  the  judg- 
ment be  paid  by  her  in  due  course  of 
administration.  Tucker  v.  Brackett,  28 
Tex.  337,  affirmed  in  Moke  &  Bro.  v. 
Brackett,  28  Tex.  443. 

c.      Execution     and     Enforcement     of 

Judgment 
(1)   Award  of  E^xecution. 

Execution  can  never  issue  against  the 
estate  of  a  deceased  person,  except  when 
the  estate  is  withdrawn  by  the  will 
from  the  jurisdiction  of  the  probate 
court.  Lewis  v.  Nichols,  38  Tex.  54; 
Roberts  v,  Connellee,  71  Tex.  11,  18, 
8  S.  W.  626;  Lemmel  v.  Pauska,  54 
Tex.  505. 

A  judgment  against  the  estate  of  one 


deceased  should  be  settled  concur- 
rently with  other  debts  of  the  deceased 
by  the  probate  court  and  execution 
should  not  issue  from  the  district 
court.     Bason  v.  Hughart,  2  Tex.  476. 

Execution  can  not  be  issued  on  a 
judgment  rendered  against  an  adminis- 
trator on  a  claim  against  decedent's 
estate;  but  such  judgment  must  be  set- 
tled concurrently  with  other  debts  in 
the  probate  court.  Bason  v.  Hughart. 
2  Tex.  476. 

It  is  against  the  policy  of  the  laws 
for  the  administration  oi  estates  to 
allow  one  unsecured  creditor  to  sell 
under  execution  property  to  which  all 
other  creditors  in  like  condition  have 
equal  claims.  Schmidtke  v.  Miller,  71 
Tex.  103,  107,  8  S.  W.  638;  Webb  v. 
Mallard,  27  Tex.  80,  83;  McMiller  v. 
Butler,  20  Tex.  402,  405;  Chandler  v, 
Burdett,  20  Tex.  42,  44;  Conkrite  v. 
Hart  &  Co.,  10  Tex.  140. 

Judgment  against  executor  will  not 
authorize  levy  of  execution  on  property 
of  estate  that  has  passed  from  his 
hands  as  executor  though  he  should 
have  kept  it  for  payment  of  debts.  Mc- 
Donough   V,    Cross.    40    Tex.   251.   282. 

Where  probate  proceedings  are  not 
carried  on  in  county  court  by  direc- 
tion of  will,  execution  against  execu- 
tors must  comply  with  statute  and  dev- 
isees must  be  cited.  Carroll  v.  Car- 
roll,  20  Tex.   731.   746. 

"The  law  has  not  in  any  case  au- 
thorized the  issuance  of  an  execution 
against  the  estate  of  a  deceased  party, 
and  a  sale  of  the  property  of  the  es- 
tate under  such  execution  will  not 
pass  the  title."  Emmons  v,  Williams, 
28  Tex.  776,  779. 

There  is  no  statute  of  this  state  au- 
thorizing the  real  estate  of  a  decedent 
to  be  sold  under  execution  issued 
against  his  legal  representative,  and 
such  a  sale  wiil  convey  no  title  to  the 
purchaser.  The  law  provides  the 
mode  of  sale  through  the  county  court 
Pas.  Dig.,  arts.  1314,  1315,  notes  488 
to  490;  Conkrite  v.  Hart  &  Co.,  10  Tex. 
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140;      Emmons    v,    Williams,    28    Tex. 
776,  777. 

Persons  Who  May  Object — Dev- 
isees can  not  complain  of  an  order, 
awarding  execution  against  the  execu- 
tor of  the  devisor's  will,  made  after 
he  had  distributed  all  the  estate.  De- 
vine  V.  United  States  Mortg.  Co.  (Civ. 
App.),  48   S.  W.  585. 

(2)  Certification  to  County  Court  and 
Proceedings  Thereon, 

Under  the  law  of  this  state  a  judg- 
ment against  an  executor  or  adminis- 
trator is  certified  to  the  county  court 
to  be  paid  in  due  course  of  administra- 
tion and  can  not  be  enforced  by  execu- 
tions. Paxton  V.  Meyers,  67  Tex.  96, 
2  S.  W.  817;  Ansley  v.  Baker,  14  Tex. 
€07,  612;  Rogers  v.  Harrison,  44  Tex. 
169,  171;  Boggess  v.  Lilly,  18  Tex.  200, 
205;  Robertson  v.  Paul,  16  Tex.  472; 
Bradford  v.  Knowles,  86  Tex.  505,  508, 
25  S.  W.  1117,  reversing  24  S.  W.  1095; 
Chandler  v.  Burdett,  20  Tex.  42; 
Taylor  v,  Williams,  101  Tex.  388,  108 
S.  W.  815. 

A  judgment  entered  against  an  ad- 
ministrator in  Texas  is  required  to  be 
certified  to  the  probate  court  for  classi- 
fication and  payment,  but  that  court 
has  no  authority,  in  the  absence  of 
claims  against  the  estate  entitled  to 
priority  of  payment  out  of  the  assets, 
to  reopen  the.  litigation,  or  to  adjudi- 
cate the  questions  of  debt  and  lien,  but 
simpJy,  through  its  machinery,  to  en- 
force the  judgment  of  the  district 
court.  Paxton  v.  Meyer,  67  Tex.  96,  2 
S.  W.  817. 

Land  belonging  to  a  deceased  per- 
son can  not  be  sold  by  a  sheriff  on 
execution  under  a  judgment  against 
the  regularly  appointed  administrator 
of  the  estate.  Meyers  v,  Evans,  68 
Tex.  466,  5  S.  W.  66. 

(3)  Independent  Executorship. 

An  executor  under  a  will  giving  him 
control  of  the  estate  without  being  sub- 
ject to  the  orders  of  the  probate  court 
may  be  sued  and  execution  may  be  is- 
sued   against   the   property   of   the    es- 


tate in  his  possession.  Weems  v. 
Miles,  1  White  &  Civ.  Cas.  Ct.  App. 
§^1208;  Bynum  v.  Govan,  9  Tex.  Civ. 
App.  559,  561,  29  S.  W.  1119,  affirmed 
in  93  Tex.  636,  no  op.;  Govan  v, 
Bynum,  17  Tex.  Civ.  App.  180,  182.  43 
S.  W.  319;  Ellis  V,  Mabry,  25  Tex.  Civ. 
App.  164,  60  S.  W.  571;  Mayes  v.  Jones, 
62  Tex.  365;  Johns  v.  Hardin,  81  Tex. 
37,  16  S.  W.  623;  Pleasants  v.  Davidson, 
34  Tex.  459,  following  Rogers  v.  Har- 
rison, 44  Tex.  169;  Lewis  v,  Nichols, 
38   Tex.   54. 

"The  property  of  an  estate  in  the 
hands  of  an  independent  executor  is 
subject  to  seizure  and  forced  sale  at 
the  suit  of  creditors.  Rev.  Stat.,  art. 
1996;  Roberts  v.  Connellee,  71  Tex.  11, 
15,  8  S.  W.  626.  The  heirs  and  dev- 
isees, though  not  parties  to  the  suit, 
are  bound  by  the  judgment  against 
the  executor  and  the  sale  under  the 
judgment.  Howard  v.  Johnson,  69 
Tex.  655,  7  S.  W.  522."  Stevenson 
V.  Roberts,  25  Tex.  Civ.  App.  577,  64 
S.   W.  230,  235. 

Where  a  judgment  has  been  ob- 
tained against  an  independent  execu- 
tor, the  statute  authorizes  the  issu- 
ance of  an  execution  against  him  to  be 
levied  on  the  property  in  his  hands 
belonging  to  the  estate  of  his  testa- 
tor; but  where  the  judgment  is  against 
the  testator,  no  such  statutory  pro- 
vision exists.  Bynum  v.  Govan,  9  Tex. 
Civ.  App.  559,  29  S.  W.  1119,  affirmed 
in  93  Tex.  636,  no  op. 

A  judgment  against  an  independent 
executrix  held  properly  enforced  by 
execution,  instead  of  being  certified  to 
the  probate  court  for  payment  in  due 
course  of  administration.  Ellis  v, 
Mabry,  25  Tex.  Civ.  App.  164.  60  S. 
W.  571. 

The  constitution  of  1848,  and  each 
subsequent  constitution,  has  had  a  pro- 
vision substantially  similar  to  article 
5,  §  16,  of  the  present  constitution  of 
1876,  giving  the  county  court  the  gen- 
eral jurisdiction  of  a  probate  court, 
power    to    grant    letters    testamentary. 


Digitized  by 


Google 


648 


Executors  and  Administrators 


to  settle  accounts,  and  to  partition  and 
distribute  the  estates  of  decedents.  In 
1862  (1  Pasch.  Dig.  art.  1371)  express 
provision  was  made  for  execution  sales 
of  property  of  estates  in  the  hands  of 
an  independent  executor,  and  since 
that  time  the  courts  have  uniformly 
sustained  sales  so  made.  Held,  that 
it  must  be  presumed  that  the  conven- 
tion which  adopted  the  constitution  of 
1876  readopted  the  clause  above  set 
out,  with  the  construction  that  had 
been  given  it  by  the  statute  and  the 
courts,  so  that  Sayles'  Rev.  Civ.  St. 
1897,  art.  1996,  providing  for  suits  by 
creditors  against  independent  execu- 
tors, could  not  be  held  repugnant  to 
the  constitution  because  authorizing 
the  property  of  a  decedent's  estate  to 
be  disposed  of  through  proceedings  of 
courts  having  other  than  probate  juris- 
diction. Epperson  v.  Reeves,  79  S.  W. 
845,  35  Tex.  Civ.  App.  167. 

Under  Pasch.  Dig.  art.  1371,  provid- 
ing that  execution  can  not  issue 
against  an  estate  unless  it  is  with- 
drawn by  the  will  from  the  jurisdic- 
tion of  the  probate  court  simply  ex- 
empting the  executor  from  giving  bond 
will  not  authorize  execution  against 
the  estate  in  his  hands.  Lews  v.  Nich- 
ols, 38  Tex.  54;  Same  v.  Same,  Id.; 
Same  v.  Woodson,  Id. 

Under  Rev.  St.  arts.  1942,  1943,  pro- 
viding that  a  person  may  so  make  his 
will  that  the  probate,  registration,  and 
return  of  inventory,  appraisement,  and 
list  of  claims,  shall  be  all  the  action 
to  be  had  by  the  county  court  in  refer- 
ence to  his  estate,  and  an  executor  of 
such  will  may  be  sued  for  a  debt 
against  the  estate,  and  execution  shall 
run  against  the  estate  in  the  hands  of 
the  executor,  the  qualification  and  re- 
turn of  inventory  by  one  of  two 
executors  of  such  a  will  withdraws  the 
estate  from  administration  by  the  court, 
and  subjects  property  in  the  hands  of 
such  executor  to  levy  and  sale  on  ex- 
ecution. Roberts  v,  Connelle,  71  Tex. 
11,  8  S.  W.  626. 


Property  in  the  hands  of  an  execu- 
tor appointed  under  the  provisions  of 
the  statute  is  liable  to  execution  in  the 
same  manner  as  any  other  property 
administered  under  a  power.  Lemmel 
V.  Pauska,  54  Tex.  505. 

When  a  will  dispenses  with  the  ac- 
tion of  the  county  court  in  reference 
to  the  estate,  a  judgment  against  the 
executor  will  be  enforced  against 
property  of  testator  in  his  hands  by 
execution  as  in  other  cases.  McKie 
V.  Simpkins,  1  White  &  W.  Civ.  Gas. 
Ct.  App.  §  282. 

Where  a  petition,  alleging  that  de- 
fendant qualified  as  executrix  and  was 
appointed  independent  executrix,  was 
not  excepted  to,  and  proof  was  re- 
ceived that  the  estate  was  being  ad- 
ministered under  Rev.  St.  art.  1995, 
authorizing  settlement  of  testator's  es- 
tate independent  of  the  probate  court, 
it  was  proper  to  award  execution 
against  the  defendant  as  executrix  of 
the  estate,  as  it  would  not  have  been 
proper  to  certify  the  judgment  to  the 
probate  court  for  payment  in  due 
course  of  administration.  Ellis  r. 
Mabry,  60  S.  W.  571,  25  Tex.  Civ.  App. 
164. 

Garnishment. — The  assets  of  the  es- 
tate in  the  hands  of  an  independent 
executor  are  subject  to  garnishment 
Weems  v.  Miles,  1  App.  Civ.  Cases,  § 
1208;  Stevenson  v,  Roberts,  25  Tex. 
Civ.  App.  577,  64  S.  W.  230,  235. 

Sufficiency  of  Judgment  to  Support 
— A  judgment  against  independent 
executors  in  their  representative  ca- 
pacity will  support  an  execution 
against  the  property  of  their  testator, 
and  the  judgment  need  not  direct  that 
execution  issue  against  the  estate  prop- 
erty. Croom  V.  Winston,  18  Tex.  Civ. 
App.  1,  5,  43  S.  W.  1072. 

Estate  Insolvent— Rev.  St.  1895,  art. 
1996,  providing  that,  in  case  of  inde- 
pendent executorships,  creditors  of  the 
estate  may  enforce  their  claims  by 
suits  against  the  executor,  and  an  exe- 
cution on  a  judgment  recovered  against 
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the  executor  shall  run  against  the  es- 
tate of  the  testator  in  the  hands  of  the 
executor  that  may  be  subject  to  such 
debt,  applies  where  the  estate  is  in- 
solvent, as  well  as  where  it  is  solvent. 
Hartz  t\  Hausser  (Civ.  App.),  90  S. 
W.  63,  distinguishing  Farmers,  etc., 
Xat.  Bank  v.  Bell,  31  Tex.  Civ.  App. 
124,  71  S.  W.  510,  affirmed  in  97  Tex. 
632,  no  op. 

Rev.  St.  art.  1995,  authorizes  a  tes- 
tator to  provide  in  his  will  that  no 
other  action  shall  be  had  in  the  pro- 
bate court  as  to  the  settlement  of  his 
estate  than  the  probating  of  his  will 
and  return  of  an  inventory,  appraise- 
ment, and  list  of  claims;  and  article 
1996  authorizes  any  creditor  to  there- 
upon sue  the  executor,  obtain  judg- 
ment, and  have  execution  issue  against 
the  estate  of  the  testator  in  the  hands 
of  the  executor,  subject  to  such  debt. 
Article  1869  provides  that  when  a  per- 
son dies  his  estate  shall  remain  lia- 
ble for  his  debts,  and  upon  the  issue 
of  letters  testamentary  or  of  admin- 
istration it  shall  be  the  duty  of  the 
executor  or  administrator  to  recover 
possession  of  and  hold  the  estate  in 
trust  to  be  disposed  of  in  accordance 
with  law.  .  Held,  that  where  an  estate 
which  is  being  administered  under  a 
will  free  from  the  control  of  the  county 
court  is  insolvent,  article  1996  does  not 
apply,  but  in  such  case  the  independ- 
ent executor  holds  the  property  in 
trust  for  all  the  creditors,  and  no  one 
creditor  can  sell  the  property  under 
execution,  and  apply  it  to  his  own 
debt,  to  the  exclusion  of  others. 
Farmers'  &  Merchants'  Nat.  Bank  v. 
Bell,  71  S.  W.  570,  31  Tex.  Civ.  App. 
124. 

Levy  and  Sale. — A  judgment  in  a 
suit  brought  for  the  sole  purpose  of 
fixing  defendant's  liability  as  execu- 
tor and  legatee  under  a  will  does  not 
authorize  the  issuance  of  an  execution 
for  the  sale  of  any  property  other  than 
that  received  by  defendant  from  the 
testator's  estate.     Texas   Savings-Loan 


Ass'n  V.  Banker,  61  S.  W.  724,  26  Tex. 
Civ.  App.  107. 

Where  a  judgment  warrants  a  writ 
of  execution,  it  is  contemplated  that 
it  will  be  levied  on  property  subject 
to  the  debt  only,  and  it  will  not  be 
presumed  that  it  will  be  kvied  on 
property  which  is  exempt  or  other- 
wise not  subject  to  the  debt.  Hartz 
V,  Hausser  (Civ.  App.),  90  S.  W.  63.      * 

When  Judgment  against  Executor 
Held  Not  a  Personal  Judgment. — A 
sale  under  execution  of  the  property 
of  an  estate  on  a  judgment  rendered 
four  years  before  the  sale,  describing 
the  judgment  defendants  by  name,  with 
the  addition  of  the  words  "executor" 
and  "executrix,"  will  not  be  set  aside 
as  illegal  and  void  more  than  twenty- 
five  years  thereafter,  on  the  ground 
that  the  judgment  was  rendered 
against  the  executor  and  executrix  in- 
dividually, unless  it  is  clearly  shown 
that  the  execution  was  issued  without 
authority  of  law.  Croom  v,  Winston, 
18  Tex.  Civ.  App.  1,  43  S.  W.  1072,  af- 
firmed in  93  Tex.  638,  no  op. 

Construction  of  Judgment. — On  the 
issue  of  title  derived  by  execution  sale 
under  judgments  for  recovery  of  money 
against  B.,  "independent  executor  and 
devisee,"  etc.,  or  against  B.  in  "capac- 
ity of  independent  executor  of  and 
legatee,"  etc.,  if  the  judgments  were 
ambiguous  (which  it  seems  they  were 
not)  the  records  in  the  respective 
suits  were  properly  admitted  to  show 
that  such  judgments  were  against  the 
defendant  only  in  a  representative  ca- 
pacity. Texas  Savings-Loan  Ass'n  v. 
Banker,  26  Tex.  Civ.  App.  107,  61  S. 
W.  724.  affirmed  in  94  Tex.  701,  no  op. 

Pleading  as  Evidence.— The  plead- 
ings may  be  read  in  connection  with  a 
judgment  which  prima  facie  makes  the 
defendant  personally  liable,  to  show 
that  the  suit  was  against  defendants 
as  executors,  where  a  sale  under  such 
judgment  was  attacked  more  than 
twenty-five  years  after  it  was  made. 
Croom  V,  Winston,  18  Tex.  Civ.  App. 
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1,  43  S.  W.  1072,  affirmed  in  93  Tex. 
638,  no  op. 

Parol  Evidence  to  Show  Character 
of  Judgment. — Evidence  of  an  execu- 
tor that  a  suit  against  him  and  his  co- 
executor  was  to  recover  from  the  es- 
tate a  debt  due  from  their  testator 
in  his  lifetime  is  admissible  where  a 
sale  under  execution  issued  on  the 
judgment  is  attacked  twenty-five  years 
thereafter,  although  he  states  that  he 
does  not  remember  whether  he  had 
ever  read  the  petition  in  the  case  or 
not,  and  he  can  not  give  its  contents. 
Croom  V.  Winston,  18  Tex.  Civ.  App. 
1,  43  S.  W.  1072,  affirmed  in  93  Tex. 
638,  no  op. 

Rights  of  Purchaser. — Judgment 
against  independent  executor  after  he 
has  parted  with  property  of  estate  is 
valid  though  there  be  no  assets  on 
which  to  levy,  and  purchaser  at  exe- 
cution sale  under  such  judgment  takes 
no  title  but  is  subrogated  to  rights  of 
creditors  in  land  sold.  McDonough  v. 
Cross.   40  Tex.  251,   285. 

(4)  Judgment    against    Administrator 
Personally. 

A  plaintiff  in  execution,  who  seizes 
property  of  the  estate  of  a  decedent 
under  an  execution  upon  a  judgment 
against  the  administrator  personally, 
is  liable  to  the  estate  for  the  value 
thereof.  Pinkard  v.  Willis,  57  S.  W. 
891,   24   Tex.    Civ.   App.   69. 

In  an  action  by  a  temporary  admin- 
istrator to  try  the  right  of  property  to 
goods  levied  on  under  execution 
against  him  personally,  while  the 
goods  were  in  his  possession,  and  be- 
fore his  qualification  as  temporary  ad- 
ministrator, the  burden  is  on  the 
plaintiff  to  prove  title  in  the  estate. 
Pinkard  v.  Wills,  57  S.  W.  891,  24  Tex. 
Civ.    App.    69. 

(5)  Sales  imder  Execution. 

As  a  general  rule,  a  sale  of  property 
of  an  estate  under  execution  against 
an  executor  or  administrator  is  void. 
Bradford  v.  Knowles,  86  Tex.  505,  508, 
25  S.  W.  1117.  reversing  24  S.  W.  1095; 


Cunningham  v.  Taylor,  20  Tex.  126, 
129,  distinguishing  and  disapproving 
obiter  in  Danzey  v.  Swinney,  7  Tex. 
617;  Chandler  v.  Burdett,  20  Tex.  42, 
44;  Farmers,  etc.,  Nat.  Bank  v.  Bell, 
31  Tex.  Civ.  App.  124,  126,  71  S.  W. 
510.  affirmed  in  97  Tex.  632,  no  op.; 
Roy  V.  Whitaker,  92  Tex.  346,  48  S. 
W.  892,  49   S.   W.  367. 

To  sustain  a  sale  of  a  decedent's 
property  under  execution  issued  from 
a  district  court  against  executors  or 
administrators,  it  must  be  shown  that 
the  judgment  and  execution  were  ob- 
tained under  one  of  the  sections  of 
the  statute  which  authorizes  the  same 
in  such  cases.  Carroll  v.  Carroll,  20 
Tex.  731;  Hogue  v.  Sims,  9  Tex.  546; 
Madox  V.    Humphries.   24   Tex.   195. 

A  sale,  under  a  judgment  against  the 
administrator,  of  land  which  has  been 
partitioned  among  the  heirs  prior  to 
the  suit  in  which  the  judgment  is  ren- 
dered, is  void,  and  passes  no  title.  Mc- 
Donough V.   Cross,  40  Tex.  251. 

Collateral  Attack. — A  sale,  under 
execution  on  a  judgment  against  an 
executor,  of  land  which  was  properly 
included  in  his  inventory,  can  not  be 
collaterally  attacked  because  the  in- 
ventory was  not  complete  as  to  other 
property.  Connelle  v.  Roberts,  I  Tex. 
Civ.  App.  363,  23  S.  W.  187. 

Opening,  Vacating  and  Setting 
Aside — Failure  to  Cite  Devisees  on 
Evidence  of  Failure  of  Heirs  to  Give 
Bond. — Hart.  Dig.  art.  1219.  providing 
a  mode  of  procedure  in  establishing 
debts  against  estates  where  the  testa- 
tor has  dispensed  with  the  supervision 
of  the  county  court,  except  in  probate 
and  registration  of  the  will  and  return 
of  inventory,  must  be  complied  with; 
hence  a  sale  on  a  claim  established 
without  previous  citation  to  the  dev- 
isees, or  evidence  of  their  failure  to 
give  bond  as  required  by  the  statute, 
will  be  set  aside.  Carroll  v.  Carroll, 
20   Tex.   731. 

Confirmation  by  Executor  or  Ad- 
ministrator.— A  sale  of  decedent's  real 
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"estate  on  execution  against  the  ad- 
ministrator, being  void,  can  not  be  so 
confirmed  by  his  electing  to  receive  the 
proceeds  as  to  entitle  himself  thereto. 
Emmons  v.  Williams,  28  Tex.  776. 

Administrator  can  not  maintain  mo- 
tion against  sheriff  and  sureties,  and 
recover  surplus  remaining  after  void 
•execution  sale.  Emmons  v.  Williams, 
^8  Tex.  776.  779. 

Reimbursement. — Where  execution 
was  issued  on  a  valid  judgment  against 
the  partners  of  a  firm,  and  was  levied 
on  the  real  estate  belonging  to  one 
of  the  partners  after  his  decease, 
which  was  sold,  the  purchaser  could 
not  be  compelled  to  restore  the  prop- 
erty, in  an  action  against  the  decedent's 
administrator,  until  reimbursed  for  the 
amount  paid  by  him,  together  with 
compensation  for  permanent  improve- 
ments made,  since  he  was  a  purchaser 
in  good  faith,  without  knowledge  of 
the  infirmity  in  the  sale.  Bailey's 
Adm'r  v.  White,  13  Tex.  114. 

18.  Appeal  and  Error. 

Heirs  of  a  decedent  sued  his  execu- 
tor on  account  of  services  of  their 
slaves  alleged  to  have  been  applied  by 
the  decedent  to  his  own  use.  General 
creditors  of  decedent's  estate  inter- 
vened, and  there  was  judgment  below 
lor  plaintiffs  against  the  execi:tor.  No 
appeal  was  prosecuted  by  the  execu- 
tor, but  an  intervener,  administ-atrix 
of  one  of  the  general  creditors,  brought 
the  judgment  up.  Held,  that  it  was 
not  such  a  judgment  as  the  inter- 
vener's administratrix  could  bring  up. 
Shackleford  v.   Gates,   35   Tex.   781. 

Reversal  for  Error  in  Form  of  Judg- 
ment.— See  ante,  "In  General,"  VII,  J, 
17,  e,    (1). 

Right  of  Defendant  to  Dismiss  Ap- 
peal—See  the  title  APPEAL  AXD 
ERROR,  vol.  1,  p.  1031. 

19.  Enforcement  of  Specific  Liens, 
a.   In  GeneraL 

The  common  law  on  the  subjedt  of 
enforcing  liens  against  decedents'  es- 
tate was  abrogated  by  the  probate  law 


of  1846.  Conkrite  v.  Hart  &  Co.,  10 
Tex.  140;  McMiller  v,  Butler,  20  Tex. 
402,    405. 

The  statute  relating  to  the  estates 
of  deceased  persons,  requires  all  liens 
upon  property  of  their  estates  to  be 
enforced  in  the  probate  court.  Fortson 
V.  Caldwell,  17  Tex.  627;  Boggess  v, 
Lilly,  18  Tex.  200;  Chandler  v.  Burdett. 
20  Tex.  42;  Cunningham  v.  Taylor, 
20  Tex.  126;  Buchanan  v.  Monroe,  22 
Tex.  537,  542;  McMiller  v,  Butler,  20 
Tex.   402,   404. 

"There  is  no  provision  of  the  pro- 
bate law  which  reaches  a  creditor  who 
has,  in  his  own  hands,  that  which  may 
be  treated  as  so  much  money,  and  ap- 
propriated as  such  to  the  payment  of 
his  claims.;'  Huyler  v.  Dahoney,  48 
Tex.  234,  240. 

b.  Jurisdiction. 

Where  a  claim  for  money  against 
an  estate,  secured  by  a  lien  on  land 
of  the  estate,  has  been  rejected  by  the 
administrator  and  the  claimant  forced 
to  sue  for  its  establishment,  he  may 
secure  in  the  district  court  judgment 
not  only  for  the  debt  but  for  the  es- 
tablishment of  his  lien.  George  v, 
Ryon,  94  Tex.  317,  60  S.  W.  427; 
Jenkins  r.  Cain  (Sup.),  12  S.  W.  1114; 
Cunningham  v,  Taylor,  20  Tex.  126; 
Perkins  v.  Sterne,  23  Tex.  561,  564. 

Liens  on  estate  existing  at  death  of 
debtor  must  be  enforced  in  county 
court.  Giddings  v.  Crosby,  24  Tex. 
295,  299. 

c.  Parties. 

In  General. — Heirs  are  not  neces- 
sary parties  to  suit  by  lien  creditor 
against  independent  executor  to  en- 
force lien  against  land  of  the  estate. 
Howard  v.  Johnson,  69  Tex.  655,  7  S. 
W.  522. 

d.  Decree. 

A  judgment  of  the  district  court  es- 
tablishing a  lien  in  suit  against,  es- 
tate should  be  certified  to  the  probate 
court  for  allowance  in  due  course  of 
administration.  Fortson  v.  Caldwell, 
17  Tex.  627,  629. 
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e.    Particular  Liens. 

(1)   Mortgages  or  Deeds  of  Trust. 

(a)  In  General. 

A  mortgagee  is  not  left  to  foreclose 
his  mortgage  and  enforce  the  specific 
lien  under  the  act  authorizing  the  fore- 
closure of  mortgages  on  real  estate. 
Graham  v.  Vining,  2  Tex.  433,  441. 

"That  plaintiff,  being  the  assignee  of 
two  notes  secured  by  a  mortgage,  can 
proceed  to  enforce  his  Hen  in  the 
county  court,  is  well  established  by 
numerous  decisions  of  this  court;  and 
that  he  must  do  so,  unless  there  is 
some  good  ground  for  bringing  the 
suit  in  the  district  court,  is  equally 
well  established,  by  a  continuous  line 
of  decisions  from  the  case  of  Robert- 
son V,  Paul,  16  Tex.  472,  down  to  the 
present  time.  (Fortson  r.  Caldwell,  17 
Tex.  627;  Cunningham  v.  Taylor,  20 
Tex.  126;  Wheeler  v.  Love,  21  Tex. 
583,  584;  Perkins  v.  Sterne,  23  Tex. 
561;  Emmons  v,  Williams,  28  Tex. 
776.)  The  case  of  Danzey  v.  Swinney, 
7  Tex.  617  which  is  sometimes  cited 
for  a  contrary  doctrine,  does  not  de- 
cide the  contrary;  but  in  the  opinion 
upon  another  matter,  by  way  of  argu- 
ment or  illustration,  it  is  stated  that 
such  a  rejected  claim  of  lien  may  be 
prosecuted  in  the  district  court  to 
judgment,  execution,  and  sale  by  the 
sheriff;  whereas  the  point  decided  was, 
that  a  claim  not  presented  to  the  ad- 
ministrator for  allowance,  could  not  be 
prosecuted  to  enforce  a  lien  in  the 
county  court."  Cannon  v.  McDaniel, 
46  Tex.  303,  310. 

(b)  Execution  of  Power  of  Sale. 
aa.    In  General. 

The  rule,  broadly  stated,  is  that  all 
claims  for  money,  including  those  se- 
cured by  liens,  must  be  probated  and 
enforced  through  the  probate  court, 
and  that  the  existence  of  a  power  of 
sale  does  not  alter  the  case.  Taylor 
v.  Williams,  101  Tex.  388,  108  S.  W. 
815. 

A  power  to  sell,  contained  in  a 
mortgage  or  deed  of  trust  given  to  se- 


cure the  payment  of  a  debt,  although 
not  revoked  on  general  principles,  by 
the  death  of  the  constituent,  is  incon- 
sistent with  our  statutes  respecting  the 
settlement  of  estates  of  deceased  per- 

I  sons,  and  therefore  can  not  be  executed 
after  the  death  of  the  constituent.  The 

j  mortgagee  must  resort  to  the  probate 
court  for  the  enforcement  of  his  liens 

I  upon  the  property.  Hence  a  sale  made 
by    a    trustee,   after    the   death    of   the 

I  maker  of  the   trust   deed   and   pending 

'  an  administration  upon  his  estate,  or, 
if   no     administration    has     been    had, 

I  within  four  years  after  the  death  of 
the   maker,   is   void   and   ineflPectual  to 

!  give  title  to  the  purchaser  at  the  sale. 

I  Robertson  v,   Paul,   16  Tex.  472;  Rog- 

j  ers  V.  Watson,  81  Tex.  400,   17  S.  W. 

,  29;  Markham  v,  Wortham  (Civ.  App.), 

I  67  S.  W.  341,  affirmed  in  95  Tex.  682, 
no  op.;  Tiboldi  i\  Palms,  34  Tex.  Civ. 
App.  318,  320,  78  S.  W.  726,  affirmed 
in  97  Tex.  414;  Black  v.  Rockmore,  50 
Tex.  88;  Texas  Loan  Agency  v.  Dingee, 
33  Tex.  Civ.  App.  118,  75  S.  W.  866, 
affirmed  in  97  Tex.  649,  no  op.;  Abney 
z\  Pope,  52  Tex.  288;  Blair  &  Co.  v. 
Thorp,  33  Tex.  38,  49;  Taylor  v,  Wil- 
liams. 101  Tex.  388,  108  S.  W.  815; 
Reeves  v.  Petty,  44  Tex.  249,  254;  Mc- 
Lane  v.  Paschal,  47  Tex.  365;  Buchan- 
an V.  Monroe.  22  Tex.  537;  Whit- 
mire  r.  May,  96  Tex.  317,  72  S.  W. 
375,  affirming  69  S.  W.  100;  Cunning- 
ham z\  Taylor,  20  Tex.  126,  129;  Webb 
V.  Mallard,  27  Tex.  80;  Huyler  r. 
Dahoney,  48  Tex.  234,  240;  D wight  r. 
Overton,*  35  Tex.  390,  409.  See,  also, 
Swearinger  v,  W<lliams,  28  Tex.  Civ. 
App.  559,  67   S.  W.   1061. 

Whatever  rights  are  secured  to  a 
creditor  by  a  trust  deed,  can  only  be 
enforced  after  the  death  of  the  debtor, 
through  the  courts.  McLanc  v. 
Paschal,  47  Tex.  365. 

This  rule  has  become  a  rule  of  prop- 
erty, to  an  extent  that  it  would  be  a 

j  great    shock    to    society    to    disturb   it. 
Reeves  v.  Petty,  44  Tex.  249,  254. 
One   of   the   propositions   in    Robert- 
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son  V.  Paul,  16  Tex.  472,  is  that  the 
power  of  sale,  in  such  an  instrument, 
is  coupled  with  an  interest,  and  upon 
general  principles  is  not  revoked  by 
death.  Rogers  v.  Watson,  81  Tex. 
400,  17  S.  W.  29;  Taylor  v.  Williams, 
101  Tex.  388,  108  S.  W.  815;  Dwight 
V,   Overton,   35   Tex.   390,   409. 

There  is  no  general  rule  of  law.  by 
force  of  which  death  of  the  mortgagor 
is  made  to  extinguish  the  power  of 
sale  in  a  deed  of  trust,  therefore  be- 
fore a  court  can  be  justified  in  holding 
that  it  has  been  lost  in  a  particular 
case  as  a  consequence  of  death,  it  must 
find  warrant  for  its  judgment  in*  the 
laws  reg^ulating  the  administration  and 
settlement  of  estates.  Taylor  v.  Wil- 
liams, 101  Tex.  388,  108  S.  W.  815,  816. 

Where  a  deed  of  trust  to  secure 
purchase  money  due  on  land  gave  the 
trustee  power  to  sell  upon  default,  and 
provided  that  such  power  should  not 
be  revoked  by  the  death  of  the  I 
grantor,  and  that  the  holder  of  the 
note  secured  should  not  be  obliged  to 
resort  to  the  probate  court  to  enforce 
his  claim,  a  sale  by  the  trustee  after 
the  grantor's  death  and  pending  ad- 
ministration on  his  estate  was  void, 
since  the  method  prescribed  by  the 
statute  for  the  collection  of  claims 
against  decedents*  estates  is  exclusive 
of  all  others.  Texas  Loan  Agency  v. 
Dingee,  33  Tex.  Civ.  App.  118,  75  S. 
W.  866,  affirmed  in  97  Tex.  649,  no  <fl>. 

He  who  takes  a  deed  of  trust  from 
the  husband  ^d  wife  takes  it  with  the 
contingency,  that  should  the  husband 
die  before  the  execution  of  the  truist 
his  remedy,  if  any  he  has,  must  be  in 
the  probate  court,  and  not  through 
the  acts  of  the  trustee.  Smith  v.  El- 
liott, 39  Tex.  201,  following  Robert- 
son V,  Paul,  16  Tex.  472. 

Where,  after  the  death  of  the  grantor 
in  a  deed  of  trust,  the  county  court,  in 
administration  proceedings,  set  apart 
the  land  described  therein  to  the 
grantor's  minor  children  as  a  home- 
stead, and  the  holder  of  the  debt    se- 


cured made  no  effort  to  enforce  his 
lien  in  such  proceedings,  he  could  not 
thereafter  enforce  his  lien  against  the 
land.  Tiboldi  v.  Palms,  97  Tex.  414, 
79  S.  W.  23. 

"The  question,  whether  or  not 
property  so  incumbered  could  be  sold 
by  the  trustee  after  the  close  of  an 
administration  in  which  no  action  was 
taken  by  the  probate  court  affecting 
the  property,  except  to  turn  it  over 
to  the  heirs  as  their  inheritance,  is 
not  involved  and  no  opinion  is  inti- 
mated upon  it.  Blinn  v,  McDonald,  92 
Tex.  604,  46  S.  W.  787,  48  S.  W.  571,  50 
S.  W.  931.  Nor  is  the  further  question 
involved  as  to  the  right  of  the  holder 
of  such  a  claim  as  that  of  plaintiff  in 
error  to  reopen  the  administration  in 
a  proper  case  for  the  purpose  of  en- 
forcing it.  *  *  *  To  give  such  a 
claim  precedence  over  the  homestead 
right  adjudged  by  the  probate  court 
to  the  claimants  thereof,  such  lien  is 
required  by  the  probate  law  to  be  en- 
forced in  the  administration  proceed- 
ings. Fossett  V,  McMahan,  86  Tex. 
652,  26  S.  W.  979;  Hensel  v.  Interna- 
tional, etc..  Loan  Ass'n,  85  Tex.  215, 
20  S.  W.  116;  Abney  v.  Pope,  52  Tex. 
288,  292;  Black  v.  Rockmore,  50  Tex. 
88;  Buchanan  v.  Wagnon,  62  Tex.  375. 
*  *  *  It  is  deducible  from  these  au- 
thorities that,  where  there  is  an  ad- 
ministration, the  determination  of  such 
questions  between  the  claimants  of  the 
homestead  and  those  asserting  liens 
on  it  belongs  to  the  probate  court,  and 
after  it  has  set  aside  the  property  as 
homestead  it  can  not  be  sold  under 
powers  of  sale  such  as  that  relied  on 
by  plaintiff  in  error,  although  the  ad- 
ministration has  been  closed."  Tiboldi 
V,  Palms,  97  Tex.  414,  79  S.  W.  23,  af- 
firming 78  S.  W.  726. 

Where  the  deed  of  trust  is  to  se- 
cure payment  of  the  purchase  money 
for  the  land,  this  rule  applies.  Whit- 
mire  V.  May,  96  Tex.  317,  319.  72  S.  W. 
375,  affirming  69  S.  W.  100;  Robertson 
r.  Paul,  16  Tex.  472. 
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Where  there  has  been  no  adminis- 
tration upon  the  estate  of  the  maker 
of  the  deed  of  trust,  and  the  time 
within  which  such  administration 
might  have  been  taken  out  has  ex- 
pired, the  power  of  the  trustee,  which 
had  been  in  abeyance  the  four  years 
which  followed  the  death  of  the 
maker,  becomes  again  effective,  and  a 
sale  made  by  him  under  said  power 
passes  the  title  to  the  property  sold. 
Tiboldi  V.  Palms,  97  Tex.  414,  79  S. 
W.  23;  Rogers  v.  Watson,  81  Tex. 
400,  17  S.  W.  29;  Tiboldi  v.  Palms,  34 
Tex.  Civ.  App.  318,  78  S.  W.  726,  af- 
firmed in  97  Tex.  414;  Taylor  v.  Wil- 
liams, 101  Tex.  388,  108  S.  W.  815; 
Markham  v,  Wortham  (Civ.  App.),  67 
S.  W.  341,  affirmed  in  95  Tex.  682,  no 
op.;  Swearinger  v,  Williams,  28  Tex. 
Civ.  App.  559,  67  S.  W.  1061;  Texas 
Loan  Agency  zk  Dingee,  33  Tex.  Civ. 
App.  118.  75  S.  W.  866,  affirmed  in  97 
Tex.  649,  no  op. 

This  rule  can  not  be  extended  so  as 
to  cover  cases  in  which  there  has  been 
an  administration  upon  the  estate  of 
the  maker  of  the  trust  deed.  Tiboldi 
V.  Palms,  34  Tex.  Civ.  App.  318,  78  S. 
W.   726,  affirmed  in  97  Tex.  414. 

"It  is  true  that  in  some  instances 
sales  made  by  the  trustee  after  the 
death  of  the  mortgagor  have  been  up- 
held, but  this  has  been  the  decision 
only  in  those  cases  where  there  had 
been,  and  by  reason  of  lapse  of  time 
could  be,  no  administration.  Rogers  v. 
Watson,  81  Tex.  400,  17  S.  W.  29; 
Swearingen  v.  Williams,  28  Tex.  Civ. 
App.  559,  67  S.  W.  1061."  Texas  Loan 
Agency  v.  Dingee,  33  Tex.  Civ.  App. 
118,  120,  75  S.  W.  866,  affirmed  in  97 
Tex.  649,  no  op. 

In  no  case  where  the  power  of  the 
trustee  to  sell  has  been  recognized  was 
the  sale  made,  while  an  administration 
upon  the  mortgagor's  estate  was  yet 
pending.  Texas  Loan  Agency  v, 
Dingee,  33  Tex.  Civ.  App.  118,  75  S. 
W.  866,  affirmed  in  97  Tex.  649,  no  op. 

Administration  Free  from  Control  of 


Court. — Where  the  purchaser  of  prop- 
erty, subject  to  a  trust  deed  contain- 
ing a  power  of  sale,  died,  and  an  execu- 
tor qualified,  and  acted  under  the  will,, 
freed  from  the  control  of  the  probate 
court,  and  paid  all  the  debts  of  the  es- 
tate, and  the  time  for  administration 
of  the  estate  had  lapsed,  the  power  re- 
mained unrevoked,  and  the  trustee  was 
entitled  to  sell  thereunder.  Taylor  v. 
Williams,  101  Tex.  388,  108  S.  W.  815, 
overruling  Swearinger  v.  Williams,  28 
i  Tex.  Civ.  App.  559,  67  S.  W.  1061,  and 
'  distinguishing  Roy  v.  Whitaker,  92 
Tex.  346,  48  S.  W.  892,  49  S.  W.  367; 
Black  V.   Rockmore,  50   Tex.   88. 

'*So  the  lien  of  a  creditor  in  an  es- 
tate independently  administered  may 
have  to  yield  to  the  prior  rights  of 
others;  but  the  statute  does  not  re- 
quire him,  as  it  does  creditors  in  the 
ordinary  administrations,  to  pursue 
and  establish  his  right  and  to  have 
questions  of  priority  settled  in  any  pre- 
scribed way.  It  leaves  him  to  pursue 
the  remedies  given  to  him  other  rules 
of  law.  He  can  not  go  into  the  pro- 
bate court  to  establish  and  enforce  his 
lien.  He  is  permitted  by  the  statute  to 
sue  in  other  courts,  but  is  not  required 
to  do  so  when  he  can  secure  his  rights 
in  another  lawful  method  without  re- 
sort to  the  courts.  He  can  not,  of 
course,  by  a  sale  under  the  power  de- 
stroy superior  rights  of  others,  but  the 
cSurts  administering  law  and  equity 
are  open  to  all  who  have  rights  con- 
flicting with  his  for  their  enforcement, 
and  when  they  are  set  up  the  question 
becomes  one  as  to  priority  of  right,, 
and  not  merely  as  to  the  revocation 
of  the  power  of  sale."  Taylor  v,  Wil- 
liams, 101  Tex.  388,  108  S.  W.  815.  818. 

Deed  of  Trust  on  Homestead  by 
Husband  and  Wife — Sale  after  Death 
of  Husband. — Black  v.  Rockmore,  50 
Tex.  88.  "involved  a  sale,  by  a  trustee, 
in  a  deed  of  trust  on  the  homestead  of 
the  husband  and  wife,  made  after  the 
husband  had  died,  and  the  wife  had 
qualified   as   the    survivor   of   the    corn- 
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munity  estate,  and  when  the  estate  of 
the  husband  was  insolvent.  All  the 
rights  of  the  parties  vested,  and  the 
proceedings  were  had  while  the  pro- 
bate law  of  1870  was  in  force.  It 
would  be  difficult  to  make  a  distinction 
respecting  the  question  before  us, 
based  only  on  a  difference  between  the 
kind  of  administration  there  in  ques- 
tion and  that  of  an  independent  execu- 
tor: and,  if  we  should  accept  as  the  de- 
cision of  the  court  all  that  is  said  in 
the  opinion,  it  would  go  far  towards 
sustaining  the  contention  of  defendant 
in  error.  But  to  properly  understand 
that  decision  we  must  read  it  in  con- 
nection with  such  others  as  Blair  & 
Co.  f.  Thorp,  33  Tex.  38;  Reeves  v. 
Petty,  44  Tex.  249;  McLane  v. 
Paschal,  47  Tex.  365;  Abney  v.  Pope, 
52  Tex.  288,  293,  and  Armstrong  v, 
Moore,  59  Tex.  646.  These  cases  es- 
tablish the  doctrine  that,  while  a  mort- 
gage or  deed  of  trust  with  power  of 
sale  given  by  the  husband  and  wife  on 
the  homestead,  under  the  laws  in  ex- 
istence prior  to  the  adoption  of  the 
present  constitution,  was  valid  and  en- 
forceable by  the  exercise  of  the  power 
during  the  life  of  the  husband,  yet  the 
right  to  the  homestead,  given  by  the 
law  to  the  wife  after  the  husband's 
death,  and  when  his  estate  was  in- 
solvent, was  superior  to  the  lien  of  the 
creditor.  The  power  of  sale  in  those 
cases  was  important  only  because  it 
was  the  only  means  through  which  a 
lien  on  the  homestead  could  ever  have 
been  enforced,  The  point  was  that  it 
could  not  be  enforced  against  the 
widow's  homestead  right  after  the 
death  of  the  husband;  and  this  would 
have  been  true  even  if  there  had  been 
no  administration,  as  her  right  was 
not  dependent  on  administration.'* 
Taylor  v.  Williams,  101  Tex.  388,  108 
S.  W.  815,  818. 

"This  explains  the  following  signifi- 
cant and  unusual  statement  with  which 
Judge  Bonner  begins  his  opinion  in 
Black  V.  Rockmore:  'This  case  decides 


that  the  sale  of  a  community  home- 
stead cf  an  insolvent  estate,  after  the 
death  of  the  husband,  and  after  the 
surviving  wife  had  filed  the  bond,  in- 
ventory, and  appraisement  required  by 
the  probate  act  of  August  15th,  1870 
(Pasch.  Dig.,  arts.  5494-5497),  made 
under  a  deed  of  trust,  with  power  of 
sale,  previously  executed  by  the  hus- 
band and  wife,  did  not  vest  title  in  the 
purchaser  over  the  homestead  right  of 
the  wife.'  That  is  precisely  what  that 
case  decided,  and  all  that  it  decided." 
Taylor  v,  Williams,  101  Tex.  388,  108 
S.  W.  815,  818. 

Where  Property  Conveyed  by  Mort- 
gagor to  Third  Persons. — A  power  of 
sale  in  a  deed  of  trust  is  not  revoked 
by  the  death  of  the  mortgagor  after  his 
conveyance  of  the  property  to  a  third 
person.  Taylor  v.  Williams,  101  Tex. 
388.  108  S.  W.  815.  See,  also,  Phillips 
V.  Walkin's  Land  Mortg.  Co.,  90  Tex. 
155,  38  S.  W.  270.  470;  Buchanan  v, 
Monroe,  22  Tex.  537,  affirming  38  S.  W. 
270;  Whitmire  v.  May,  96  Tex.  317,  72 
S.  W.  375,  affirming  69  S.  W.  100. 

The  death  of  an  assignee  of  the 
equity  of  redemption  or  purchaser  of 
the  mortgaged  property  takes  away  the 
right  to  enforce  the  mortgage  by  exe- 
cuting a  power  of  sale  therein,  and  com- 
pels the  mortgagee  to  resort  to  the  pro- 
bate court  for  foreclosure.  Buchan- 
an V.  Monroe,  22  Tex.  537;  Whitmire 
V.  May,  96  Tex.  317,  72  S.  W.  375,  af- 
firming 69  S.  W.  100;  Texas  Loan 
Agency  v.  Dingee,  33  Tex.  Civ.  App. 
118,  120,  75  S.  W.  866,  affirmed  in  97 
Tex.  649,  no  op.;  Taylor  v.  Williams,  101 
Tex.  388,  108  S.  W.  815,  818. 

The  doctrine  that  a  power  of  sale 
can  not  be  exercised  after  the  death 
of  the  assignee  of  the  equity  of  re- 
demption, is  a  rule  of  property  which 
it  is  too  late  to  disturb.  Whitmire  v. 
May,  96  Tex.  317,  72  S.  W.  375,.  affirm- 
ing 69  S.  W.  100,  questioning  the  cor- 
rectness of  the  decision  in  Buchannan 
V.  Monroe,  22  Tex.  537. 
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bb.   Injunction. 

Petition. — General  allegation  that  ad- 
ministrator at  public  sale  represented 
that  estate  had  good  title  to  property 
is  insufficient  to  enjoin  sale  of  land 
under  trust  deed  to  satisfy  purchase 
money  notes.  Walker  v,  Burks,  48 
Tex.  206,  208. 

In  suit  to  restrain  sale  under  trust 
deed  to  satisfy  note,  where  petition 
describes  note  and  defendant  prays 
judgment  on  note  it  is  unnecessary  to 
plead  the  note  in  the  answer.  Walker 
V.  Burks,  48  Tex.  206,  209. 

Allegation  of  Capacity. — In  a  suit  to 
enjoin  a  sale  under  a  trust  deed  brought 
by  an  executor,  a  petition  which  al- 
leges that  plaintiff  is  the  qualified  in- 
dependent executor  of  the  will  of 
decedent,  that  the  will  has  been  duly 
probated  in  the  probate  court  of  a 
designated  county,  and  that  independ- 
ent administration  by  the  executor  has 
been  continuously  and  is  still  open  and 
pending,  and  that  there  has  been  no 
distribution  of  the  estate,  sufficiently 
shows  the  executor's  authority  to  pros- 
ecute the  suit,  without  alleging  the  con- 
dition of  the  estate,  the  time  of  his 
qualification,  the  terms  of  the  will, 
what  act  he  is  performing,  and  suf- 
ficiently shows  why  the  heirs  do  not 
prosecute.  (Civ.  App.),  Taylor  v,  Wil- 
liams, 105  S.  W.  837,  judgment  re- 
versed, 101  Tex.  388,  108  S.  W.  815. 

(c)  Actions, 
aa.    Jurisdiction. 

Mortgage  Allowed  and  Approved. — 
After  a  mortgage  or  deed  of  trust  has 
been  allowed  and  approved  by  the  ad- 
ministrator and  chief  justice,  it  must 
be  enforced  in  the  county  court.  Rob- 
ertson V,  Paul,  16  Tex.  472;  Cunning- 
ham V,  Taylor,  20  Tex.  126,  129; 
Conkrite  v.  Hart  &  Co.,  10  Tex.  140, 
141;  Graham  v.  Vining,  1  Tex.  639; 
Martin  v,  Harrison,  2  Tex.  456. 

Under  Rev.  St.  art.  2067,  which  pro- 
vides that  "any  creditor  of  a  deceased 
person  holding  a  claim  secured  by  a 
mortgage,    *    *    *    which    claim    has 


been  allowed  and  approved,  *  *  * 
may  obtain  from  the  county  court 
*  *  *  an  order  for  the  sale  of  the 
property  upon  which  he  has  such  mort- 
gage," where  an  administrator  has  al- 
lowed a  claim,  but  rejected  in  part  the 
lien  of  the  mortgage  securing  it,  he  can 
only  enforce  his  lien  in  the  county 
court,  and  no  jurisdiction  for  that  pur- 
pose is  conferred  on  the  district  court 
by  article  2028,  which  provides  that 
"when  a  claim  for  money  against  an  es- 
tate has  been  rejected  by  an  ♦  *  ♦ 
administrator  in  whole  or  in  part  the 
owner  may  bring  suit  to  establish  it  in 
any  court  having  jurisdiction."  Western 
Mortg.  &  Inv.  Co.  v.  Jackman,  77  Tex. 
622,  14  S.  W.  305. 

Notes  and  equitable  mortgages  of 
one  deceased,  approved  by  the  county 
court  (of  probate  jurisdiction),  can 
only  be  enforced  by  the  process  of  that 
court.  Cunningham  v,  Taylor,  20  Tex. 
126.  See,  also,  Gaham  v.  Vining,  1 
Tex.  639;  Graham  v.  Vining,  2  Tex. 
433;  Robertson  v.  Paul,  16  Tex,  472. 

Assignee  of  notes  secured  by  mort- 
gage on  property  of  estate  may  enforce 
lien  in  county  court  unless  good  ground 
for  bringing  suit  in  district  court  is 
shown.  Cannon  v,  McDaniel,  46  Tex. 
303,  310. 

Claim  Rejected. — Where  a  claim  on 
a  mortgage  or  deed  of  trust  is  rejected, 
the  mortgagee  may  sue  in  the  district 
court  to  establish  the  same.  Cunning- 
ham V,  Taylor,  20  Tex.  126.  129;  Rob- 
ertson V.  Paul,  16  Tex.  472;  Fortson 
V,  Caldwell,  17  Tex.  627;  McCormick 
V.  McNeel,  53  Tex.  15,  23;  Meyers  v. 
Evans,  68  Tex.  466,  5  S.  W.  66;  Danzey 
V,  Swinney,  7  Tex.  617,  626. 

In  suit  against  an  administratrix  to 
establish  a  rejected  claim  secured  by 
trust  deed,  the  defendant  can  put  in  is- 
sue both  the  debt  and  the  lien,  and  the 
district  court  could  determine  both  is- 
sues, regardless  of  whether  plaintiff 
prayed  for  judgment  fixing  the  lien. 
George  v.  Ryon,  94  Tex.  317,  321,  60 
S.   W.  427. 
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In  foreclosure  of  joint  mortgage 
where  the  mortgagor  is  dead,  the 
interest  of  survivor  can  only  be  at- 
tacked in  the  district  court,  while  the 
deceased's  interest  must  be  reached 
through  probate  court.  Martin  v,  Har- 
rison,  2   Tex.   456,   459. 

,\  note  secured  by  mortgage  was 
presented  to  the  administrator  of  the 
maker  for  allowance,  but  was  rejected. 
Action  was  thereupon  brought  in  the 
district  court  to  establish  the  debt  and 
lien.  Held  that,  the  mortgage  being  in- 
cident to  the  debt,  the  district  court 
had  jurisdiction  to  establish  the  lien, 
and  to  determine  the  conflicting  claims 
arising  thereunder.  Albright  v.  Allday 
(Civ.  App.),  37  S.  W.  646;  Jenkins  v. 
Cain   (Sup.),  12  S.  W.  1114,   1115. 

Mortgaged  Property  Afterward  Sold. 
— Where  a  mortgagor  conveys  his  in- 
terest in  the  mortgaged  land  before  his 
death,  the  probate  court  has  no  power 
to  foreclose  the  mortgage  after  his 
death.  Hanrick  v.  Gurley  (Civ.  App.), 
48  S.  W.  994,  modified  in  54  S.  W.  347, 
93  Tex.  458,  and  56  S.  W.  330,  93  Tex. 
458. 

Where  a  person  executed  a  mort- 
gage on  real  estate  which  he  after- 
wards sold,  neither  the  district  nor 
county  court  has  jurisdiction  to  order  a 
sale  thereof  in  a  suit  against  his  ad- 
ministrator to  foreclose  the  mortgage, 
his  estate  having  neither  the  legal  nor 
equitable  title  thereto.  Bradford  v. 
Knowles,  86  Tex.  505,  25  S.  W.  1117. 
bb.   Parties. 

Where  a  suit  was  brought  to  establish 
a  note  as  a  claim  against  the  estate  of 
the  maker,  the  note  having  been  se- 
cured by  a  trust  deed  on  land,  and  duly 
verified  as  a  claim  against  the  estate,  it 
was  not  necessary  to  make  the  heirs 
parties,  even  though  plaintiffs  had 
sought  to  establish  their  lien.  George 
V.  Ryon   (Civ.  App.),  61  S.  W.  138. 

Under    Rev.    St.   art.    1202,   providing 

that,  "in   every  suit  against   the   estate 

of  a    decedent    involving    title  to    real 

estate,  the  executor  and  the  heirs  shall 

7  Tex — 42 


be  made  parties,"  and  article  1943,  that 
any  person  having  a  claim  against  the 
estate  may  enforce  payment  against  the 
executor,  a  mortgage  creditor  may  sue 
the  executor  for  foreclosure,  without 
making  the  heirs  parties.  Howard  v, 
Johnson,  69  Tex.  655,  7  S.  W.  522. 

Where  his  entire  interest  in  the  mort- 
gaged premises  passed  from  the  mort- 
gagor prior  to  his  death,  his  adminis- 
trator is  not  a  proper  party  to  the  ac- 
tion for  foreclosure,  if  no  personal 
judgment  is  sought  thereby.  Puckett 
V.  Reed,  3  Tex.  Civ.  App.  350,  22  S.  W. 
515. 

Trustee  in  Deed  of  Trust. — In  a  suit 
to  establish  a  rejected  claim  against  a 
decedent's  estate,  and  to  determine  the 
validity  of  a  trust  deed  given  to  secure 
it,  the  trustee  is  not  a  necessary  party. 
Ryon  V.  George,  75  S.  W.  48,  32  Tex. 
Civ.   App.   504. 

Administrator  and  Cograntor  in 
Trust  Deed  or  Mortgage. — Where  a 
trust  deed  was  given  to  secure  pay- 
ment of  notes  executed  by  one  of  the 
grantors,  his  administrators,  after  his 
death,  were  properly  joined  as  parties 
defendant  for  the  purpose  of  establish- 
ing plaintiffs'  claims  on  the  notes  in  an 
action  thereon  against  the  other  grant- 
ors, wherein  the  enforcement  of  the 
trust-deed  lien  was  also  sought.  Plant- 
ers' &  Mechanics'  Nat.  Bank  v.  Robert- 
son  (Civ.  App.),  86  S.  W.  643. 

It  is  not  proper  to  join  representa- 
tives of  deceased  joint  mortgagor  with 
survivor  in  foreclosure  proceedings. 
Martin  r.  Harrison,  2  Tex.  456,  459. 

Notice  by  Publication  to  Nonresident 
Heirs. — Where  nonresident  heirs  of  a 
deceased  mortgagor  were  not  necessary 
parties  to  a  suit  to  foreclose  against 
the  mortgagor's  administrator,  it  was 
no  objection  to  a  foreclosure  decree 
that  such  heirs  were  attempted  to  be 
made  parties  by  publication  of  citation 
without  any  statutory  authority  there- 
for. Flack  V.  Bremen,  45  Tex.  Civ. 
App.  473,  101  S.  W.  537,  affirmed  in 
102  Tex.   582,   no   op. 
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cc.  Decree. 

(aa)    Form  and  Requisites. 

aaa.   In  General. 

Proper  Parties. — ^Decree  of  sale  of 
mortgaged  property  of  deceased,  when 
judgment  not  had  against  heirs  or  per- 
sonal representatives,  is  improper.  Gra- 
ham V.  Vining,  2  Tex.  433,  447. 

bbb.    Certification  to  County  Court. 

The  judgment  of  the  district  court 
should  merely  establish  the  mortgage, 
remitting  the  creditor  to  the  county 
court  for  satisfaction  of  his  claim. 
Cunningham  v.  Taylor,  20  Tex.  126, 
129;  McCormick  v.  McNeel,  53  Tex.  15, 
23;  Robertson  z\  Paul,  16  Tex.  472; 
Boggess  V.  Lilly,  18  Tex.  200;  Cannon 
V.  McDaniel,  46  Tex.  303,  316. 

A  judgment  of  a  district  court  estab- 
lishing a  mortgage  should  be  certified 
to  the  county  court  and  the  mortgaged 
property  sold  by  the  administrator  un- 
der proper  order  from  that  court.  Mey- 
ers V,  Evans,  68  Tex.  466,  5  S.  W.  66. 

A  decree  of  the  district  court,  order- 
ing the  sheriff  to  make  sale  of  mort- 
gaged property  of  an  estate  in  process 
of  settlement,  is  irregular.  After  the 
court  has  established  the  mortgage,  the 
creditor  should  be  remitted  to  the 
county  court  for  satisfaction  of  his 
claim  in  due  course  of  administration. 
McCormick  v.  McNeel,  53  Tex.  15. 

In  an  action  to  foreclose  a  chattel 
mortgage,  and  for  judgment  against 
the  mortgagors,  where  one  of  the 
mortgagors  has  died  during  the  suit, 
and  his  administratrix  has  been  made  a 
party,  the  judgment  against  the  admin- 
istratrix, both  as  to  the  debt  and  lien, 
ought  to  be  certified  to  the  county 
court  for  observance  in  the  administra- 
tion of  the  decedent's  estate.  Watson 
V.  Blymer  Mfg.  Co.,  66  Tex.  558,  2  S. 
W.   353. 

In  giving  judgment  against  two 
mortgagors,  the  estate  of  one  of  whom 
was  then  in  probate,  all  property  named 
in  the  mortgage  was  ordered  to  be 
sold.  Held,  unless  it  appeared  that  the 
mortgage    was    a    partnership    transac- 


tion and  covered  partnership  property, 
only  the  interest  of  the  mortgagor  Ihr- 
ing  should  have  been  ordered  sold,  and 
the  judgment  should  have  been  certi- 
fied to  the  county  court  for  observance. 
Watson  V.  Blymer  Mfg.  Co.,  66  Tex. 
558,  2  S.  W.  353. 

B  purchased  land  from  C,  from 
whom  he  received  a  deed,  and  to  whom 
he  gave  three  notes,  with  D  and  E  as 
sureties  for  the  purchase  money,  and 
executed  a  mortgage  to  secure  the 
same;  afterwards  C  assigned  to  X  two 
of  the  notes  only,  and,  in  conjunction 
with  his  wife,  guaranteed  their  pay- 
ment; X  held  the  notes  so  assigned 
for  the  use  of  Y,  and,  as  his  trustee, 
had  the  same  allowed,  after  B*s  death, 
by  his  administrator  and  approved  by 
the  county  court;  afterwards  X,  for 
the  use  of  Y,  recovered  a  judgment 
against  D  and  E,  the  sureties,  and  C 
and  his  wife,  as  guarantors,  having  al- 
leged the  insolvency  of  B's  estate.  In 
entering  the  judgment,  the  clerk  failed 
to  show  that  it  was  for  the  use  of  Y. 
X  failed  to  collect  the  judgment.  In  a 
suit  afterwards  brought  by  Y  to  cor- 
rect the  judgment,  so  as  to  show  his 
interest,  and  as  subrogated  to  the  rights 
of  C  and  wife,  to  recover  judgment 
against  B's  administrator  foreclosing 
the  mortgage,  held  that  the  case,  as 
stated,  presents  equities  which  the 
county  court  had  no  power  to  adjudi- 
cate. That  the  judgment  in  the  suit  by 
Y,  to  correct  the  judgement  procured  by 
X,  should  have  been  for  the  principal 
and  interest  due  on  the  notes,  subject- 
ing the  land  to  sale  for  its  satisfaction, 
with  an  order  directing  its  execution 
by  the  administrator  in  the  administra- 
tion of  the  estate.  Cannon  v.  McDan- 
iel, 46  Tex.  303. 

Decree  of  foreclosure  in  suit  against 
survivor  of  two  joint  mortgagors 
should  only  direct  sale  of  the  interest 
of  the  party  sued.  Martin  r.  Harri- 
son, 2  Tex.  456,  459. 

Judgment  Rendered  on  AppcaL— 
Where  defendant  died,  pending  appeal 
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from  judgment  enjoining  sale  of  the 
land  to  satisfy  note  secured  by  a  deed 
of  trust,  held  that  on  case  being  re- 
versed, and  judgment  given  for  plain- 
tiff, the  land  would  not  be  ordered  sold 
owing  to  defendant's  decease,  but  the 
claim  would  be  ordered  certified  to 
probate  court.  Boggess  v.  Lilly,  18 
Tex.  200,  205,  following  Robertson  v. 
Paul,   16  Tex.  472. 

Mortgage  Held  as  Collateral  for 
Debt  of  Payee — Foreclosure  against 
Administrator  of  Payee. — Where  holder 
of  mortgage  as  collateral  for  debt  of 
payee  forecloses  the  same  against  the 
administrator  of  the  payee  the  court 
can  order  the  proceeds  of  the  sale 
found  to  be  due  paid  over  to  the  cred- 
itor without  requiring  him  to  estab- 
lish his  claim  in  the  administration. 
Williams  v.  Lumpkin,  74  Tex.  601,  604, 
12  S.  W.  488;  Huyler  v.  Dahoney,  48 
Tex.   234,    235. 

The  holder  of  a  note  and  mortgage 
as  collateral  for  debt  of  payee,  can 
maintain  action  thereon  against  the  ad- 
ministrator of  the  payee,  and  the  de- 
cree may  require  the  holder  to  retain 
proceeds  of  sale  under  the  mortgage 
in  trust,  subject  to  establishment  of 
his  claim.  Williams  v.  Lumpkin,  74 
Tex.  601,  604.   12   S.  W.  488. 

(bb)    Operation  and  Effect. 

A  foreclosure  decree  against  the 
mortgagor's  administrator  was  suffi- 
cient to  bind  the  property  of  the  es- 
tate against  which  the  foreclosure  was 
had.  riack  r.  Bremen,  45  Tex.  Civ. 
App.  473.  101  S.  W.  537,  affirmed  in 
102  Tex.  582.  no  op. 

Persons  Concluded. — A  grantee  of  a 
mortgagor  is  not  bound  by  probate 
proceedings,  to  which  he  is  not  a  party, 
instituted  after  the  mortgagor's  death, 
to  foreclose  the  mortgage,  in  order  to 
pay  the  mortgage  debt  from  the  pro- 
ceeds. (Civ.  App.),  Hanrick  v.  Gur- 
ley,  48  S.  W.  994,  modified  54  S.  W. 
347,  93  Tex.  458;  Id..  55  S.  W.  119,  56  S. 
W.  330,   93   Tex.   458. 

Judgment  against  defendant  foreclos- 


ing mortgage  is  not  binding  on  his 
widow,  heir  or  administrator  who  were 
not  made  parties.  Beer  v.  Thomas,  13 
Tex.  Civ.  App.  30,  35,  34  S.  W.  1010, 
affirmed  in  93  Tex.  679,  no  op.,  citing 
Thompson  v.  Cragg,  24  Tex.  582; 
Caruth  v.  Grigsby,  57  Tex.  259;  Down- 
ing V.  Diaz,  80  Tex.  436,  438,  16  S. 
W.  49. 

Collateral  Attack. — Where  a  petition 
to  foreclose  a  mortgage  prayed  that 
the  mortgagor's  administrator  be  cited 
to  appear  and  answer,  and  that  notice 
be  given  according  to  law  to  the  other 
defendants,  it  would  be  presumed  as 
against  a  collateral  attack  on  the  fore- 
closure decree  that  the  administrator 
was  properly  served  as  prayed,  though 
the  decree  contained  no  recitals  of 
service.  Flack  v.  Bremen,  45  Tex.  Civ. 
App.  473,  101  S.  W.  537,  affirmed  in 
102   Tex.   582,   no   op. 

(cc)    Enforcement, 
aaa.   In  General. 

Hart.  Dig.  art.  1168,  provides  that 
any  creditor  of  the  estate  of  a  de- 
ceased person,  holding  a  claim  secured 
by  a  mortgage  which  has  been  allowed, 
may  obtain,  at  a  regular  term  of  the 
court,  from  the  chief  justice  of  the 
county  where  the  letters  were  granted, 
an  order  for  the  sale  of  the  property 
upon  which  he  has  such  mortgage,  by 
making  his  application  in  writing,  etc. 
Held,  that  said  article  applied  to  the 
proceedings  of  the  county  court,  and 
did  not  affect  article  772,  which  pro- 
vides that,  where  judgment  is  recov- 
ered in  the  district  court  in  a  suit 
against  an  estate  to  enforce  a  specific 
lien  on  personal  property;  the  sheriff 
shall  seize  and  sell  the  property  sub- 
ject to  such  lien,  if  it  can  be  found. 
Givens'  Adm'r  v.  Davenport,  8  Tex. 
451. 

bbb.     Certification    to    County     Court 
and   Proceedings  Thereon. 

Where  a  judgment  of  the  district 
court  is  rendered  against  an  adminis- 
trator foreclosing  a  mortgage  on  land 
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given  by  his  intestate,  the  judgment 
should  be  certified  to  the  county  court 
and  the  estate  sold  by  the  adminis- 
trator under  a  proper  order  from  that 
court.  Meyers  v,  Evans,  68  Tex.  406, 
5  S.  W.  66;  Emmons  v.  Williams,  28 
Tex.  776,  779;  Conkrite  v.  Hart  &  Co., 
10  Tex.  140;  Cunningham  v.  Taylor, 
20  Tex.  126,  129,  overruling  Danzey  v. 
Swinney,  7  Tex.  617,  626;  Fortson  7-. 
Caldwell,  17  Tex.  627,  629;  McMiller. 
V.  Butler,  20  Tex.  402,  406.  See,  also. 
Boggess  V.  Lilly,  18  Tex.  200,  205,  and 
Chandler  v.  Burdett,  20  Tex.  42,  45. 
See,  also,  Buchanan  v.  Monroe,  22  Tex, 
537,  543;  Heath  v.  Garrett,  46  Tex.  23, 
25;  Patterson  v.  Allen,  50  Tex.  23,  25; 
Ansley  v.  Baker,  14  Tex.  607;  McCor- 
mick  V.  McNeel,  53  Tex.  15,  23;  Rob- 
ertson V.  Paul,  16  Tex.  472,  476;  Can- 
non V.  McDaniel,  46  Tex.  303,  316. 

Rev.  St.  art.  2029,  which  provides 
that  no  execution  shall  be  issued  in  a 
suit  to  establish  a  claim  against  a  de- 
cedent, but  that  a  certified  copy  of  the 
judgment  shall  be  filed  in  the  county 
court,  with  the  same  eflfect  as  if  it  had 
been  an  allowed  claim  against  the  es- 
tate, includes  a  decree  of  foreclosure 
against  mortgaged  property  of  dece- 
dent, since  any  process  under  which 
property  may  be  sold  is  an  execution, 
within  the  meaning  of  said  act.  Smith- 
wick  V.  Kelly,  79  Tex.  564,  15  S.  W. 
486. 
ccc.    Foreclosure  Decree. 

Under  Probate  Act  1840  (Sayles' 
Early  Laws,  art.  736)  a  foreclosure  de- 
cree against  an  administrator  of  an 
estate  in  process  of  administration 
could  not  be  enforced  by  execution  is- 
sued out  of  the  district  court  but  only 
through  the  probate  court.  Flack  v. 
Braman,  45  Tex.  Civ.  App.  473,  101 
S.  W.  537. 

Under  probate  act  of  March  20,  1848, 
district  court  had  no  power  to  order 
foreclosure  sale  to  satisfy  mortgage  of 
estate  of  decedent,  but  must  certify 
its  judgment  to  county  court  for  ob- 
servance.     Bradford    v.    Knowles,    86 


Tex.  505,  508,  25  S.  W.  1117;  Meyers 
V.  Evans,  68  Tex.  466,  5  S.  W.  66. 

"It  was  proper  for  the  district  court 
to  give  judgment  establishing  the  lien. 
But  instead  of  awarding  execution,  the 
judgment  should  have  been  ordered 
to  be  certified  to  the  probate  court  to 
be  settled  in  the  due  course  of  admin- 
istration; and  the  order  of  sale  would 
be  there  obtained  under  the  provision 
of  the  law  to  which  we  have  reference. 
Such  was  the  judgment  of  this  court 
in  case  of  Robertson  v,  Paul,  16  Tex. 
472,  and  it  is  believed  to  be  the  better 
practice."  Fortson  v.  Caldwell,  17 
Tex.  627,  629. 

Rights  of  Purchaser. — A  purchaser 
at  a  sale  made  under  a  judgment  of 
the  district  court  rendered  against  an 
administrator,  foreclosing  a  mortgage 
on  land,  given  by  his  intestate,  ac- 
quires no  title  when  the  sale  is  made 
by  the  sheriff  under  order  of  the  dis- 
trict court  requiring  the  land  to  be  sold 
under  execution.  Meyers  v.  Evans,  68 
Tex.  466,  5  S.  W.  66. 

A  purchaser  at  a  sale  in  proceedings 
illegally  instituted  in  the  probate  court, 
to  foreclose  a  mortgage  executed  by 
a  deceased  mortgagor,  who  had  con- 
veyed all  his  interest  in  the  mortgaged 
land  in  his  lifetime,  is  an  equitable  as- 
signee of  the  mortgage.  (Civ.  App.) 
Hanrick  v.  Gurley,  48  S.  W.  994.  modi- 
fied 54  S.  W.  347.  93  Tex.  458;  Id.,  55 
S.  W.  119,  56  S.  W.  330,  93  Tex.  458. 

Estoppel  to  Dispute  Title  of  Pur- 
chaser.— Where  an  administrator  hold- 
mg  a  purchase-money  mortgage  pro- 
cured a  foreclosure  decree  against  the 
mortgagor's  administrator,  and  then 
improperly  secured  a  sale  of  the  land 
by  the  sheriff  in  satisfaction  of  such 
decree,  instead  of  compelling  payment 
through  the  probate  court  having 
charge  of  the  mortgagor's  estate,  such 
administrator  was  estopped  to  there- 
after claim  that  the  proceedings  were 
ineffectual  to  pass  title  to  the  purchaser 
at  the  sale.  Flack  v.  Bremen,  45  Tex- 
Civ.  App.  473,  101  S.  W.  537,  affirmed  in 
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102  Tex.  582,  no  op.,  citing  Thompson 
T'.  Robinson,  93  Tex.  165,  54  S.  W.  243. 
Vacating  and  Setting  Aside — Re- 
funding Purchase  Price. — Though,  un- 
der Rev.  St.  art.  2029,  which  forbids 
the  issue  of  execution  in  a  suit  to  es- 
tablish a  claim  against  a  decedent,  a 
sale  of  mortgaged  property  belonging 
to  decedent  can  not  be  had  under  a 
decree  of  foreclosure,  where  such  sale 
has  been  made,  the  land  sold  can  not  be 
recovered  by  the  heirs  of  the  decedent 
without  refunding  the  purchase  price. 
Smithwick  v.  Kelly,  79  Tex.  564,  15  S. 
W.  486. 
(2)  Vendor's  Lien. 

(a)  Conditions  Precedent. 

Where  a  vendor's  lien  is  retained  in 
a  trust  deed  and  the  purchase-money 
notes,  and  the  vendee  dies  insolvent, 
an  action  to  recover  the  property  may 
be  maintained  on  default  in  payment  of 
interest,  without  first  filing  a  claim 
therefor  against  the  vendee's  estate. 
Curran  r.  Texas  Land  &  Mortgage 
Co.,  60  S.  W.  466,  24  Tex.  Civ.  App. 
499. 

A  vendor's  lien  may  be  foreclosed, 
and  the  land  sold,  though  a  subse- 
quent purchaser  is  dead;  the  judgment 
of  foreclosure  not  being  one  which 
must  be  certified  to  the  probate  court, 
and  be  paid  in  due  course  of  adminis- 
tration. Ferguson  z\  McCrary,  50  S. 
W.  472,  20  Tex.  Civ.  App.  529. 

(b)  Jurisdiction. 

Where  a  claim  on  the  vendor's  lien 
note  is  allowed  by  the  administrator 
of  the  deceased  vendee,  the  remedy  of 
the  holder  of  the  note,  on  rejection  of 
the  lien,  is  in  the  probate  court,  and 
not  in  the  district  court,  as  the  latter 
has  no  jurisdiction  over  the  manage- 
ment of  an  estate  in  administration. 
Moore  v.  Glass,  6  Tex.  Civ.  App.  368. 
25  S.  W.  128;  Western  Mortg..  etc.,  Co. 
r.  Jackman,  77  Tex.  622,  14  S.  W.  305. 

A  complaint  by  the  holder  of  a  vend- 
or's lien  note  alleged  that  a  mortgagee, 
in  collusion  with  the  deceased  vendee's 
widow,    had    applied    to    the     probate 


court  for  an  order  to  sell  the  land,  had 
made  plaintiff  a  party,  and  had  prayed 
that  the  mortgage  lien  take  precedence 
over  the  vendor's  lien,  though  know- 
mg  that  the  widow's  allowance  would 
consume  the  proceeds  of  sale  of  the 
land,  and  asked  damages.  Held  that, 
as  the  facts  alleged  did  not  amount  to 
fraud,  the  matters  complained  of  were 
primarily  cognizable  only  by  the  pro- 
bate court.  Moore  v.  Glass.  6  Tex. 
Civ.  App.  368,  25  S.  W.   128. 

Under  Hart.  Dig.  art.  1168,  provid- 
ing that  a  creditor  of  the  estate  of  a 
deceased  person,  whose  claim  is  a  lien 
on  any  of  decedent's  property,  may  ob- 
tain an  order  for  the  sale  of  the  property 
covered  by  the  lien,  the  county  court 
has  jurisdijction  of  proceedings  to  en- 
force a  vendor's  lien,  after  the  decease 
of  the  vendee,  after  the  granting  of 
letters  of  administration  of  his  estate 
by  the  county  court.  Wheeler  v.  Love, 
21  Tex.  583. 

A  deed  under  order  of  probate  court 
to  settle  an  unauthenticated  judgment 
cnforcmg  a  vendor's  lien  passes  no 
title,  since  the  settlement  of  the  claim 
IS  invalid.  Converse  &  Co.  v.  Sorley,  39 
Tex.  515. 

Where  the  vendor  who  had  given 
bond  for  title,  presented  to  the  admin- 
istrator of  the  vendee  and  to  the  chief 
justice  the  notes  given  for  the  pur- 
chase money,  duly  authenticated,  and 
they  were  allowed  and  proved,  and 
then  sued  the  administrator  in  the  dis- 
trict court,  making  the  heirs  parties, 
and  procured  a  judgment  and  order  to 
sell  the  land,  on  petition  of  the  admin- 
istrator and  heirs  the  sale  was  enjoined 
upon  the  ground  that  the  proper 
remedy  of  the  vendor  was  in  the  county 
court,  and  that  the  district  court  had 
no  jurisdiction.  Cunningham  v.  Tay- 
lor, 20  Tex.  126. 

Where  the  vendor  gives  a  bond  for 
title,  and  takes  notes  for  the  purchase 
money,  on  the  death  of  the  vendee,  the 
payment  of  the  notes,  as  such,  can  be 
enforced   only  through   the  process  of 
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the  county  court;  as  equitable  mort- 
gages, they  are  claims  for  money, 
within  the  meaning  of  the  statute 
(Hart.  Dig.,  art.  156);  and  on  accept- 
ance and  approval,  the  mode  of  proceed- 
ing to  enforce  them  in  the  county  court 
is  prescribed  by  statute.  Cunningham 
V.  Taylor,  20  Tex.  126. 

Judgment  against  Decedent  and 
Vendor's  Lien. — Where  the  claim  pre- 
sented against  an  intestate's  estate, 
and  rejected  by  the  administratrix, 
consists  of  a  judgment  against  dece- 
dent, and  a  vendor's  lien  on  real  es- 
tate, the  district  court  has  jurisdiction 
of  the  action  to  establish  the  claim  by 
reason  of  the  lien  claimed,  though  the 
amount  of  the  claim  is  less  than  $500. 
Jenkins  v,  Cain  (Sup.),  12  S.  W.  1114. 
See  George  v.  Ryon  (Civ.  App.),  59  S. 
W.  825. 

(c)  Parties. 

A  suit  to  enforce  a  vendor's  lien  for 
the  purchase  money  of  land,  where  the 
vendee  is  dead,  must  be  brought 
against  his  heirs  and  not  against  his  ad- 
ministrator.  Jackson  v.  Hill,  39  Tex.  493. 

Where  a  suit  is  commenced  to  fore- 
close a  vendor's  lien  against  the  heirs 
of  the  vendee,  and  administration  of 
the  vendee's  estate  is  granted  after  the 
commencement  of  the  action,  the  ad- 
ministrator must  be  made  a  party. 
Willard  v,  Cleveland,  38  S.  W.  222,  14 
Tex.  Civ.  App.  557;  Solomon  v.  Skin- 
ner, 82  Tex.  345,  18  S.  W.  698. 

Where  one  of  three  owners  of  land 
covered  by  a  vendor's  lien  died,  and 
his  heirs  conveyed  their  interest  in  the 
land  to  the  other  two  owners,  in  pro- 
ceedings against  the  surviving  owners 
to  foreclose  the  liens  instituted  after 
all  of  the  decedent's  debts  had  been 
paid,  the  decedent's  administrator  was 
not  a  necessary  party,  though  he  had 
never  been  formally  discharged.  Henry 
V.  McNew,  69  S.  W.  213,  29  Tex.  Civ. 
App*  288. 

(d)  Decree. 

aa.    Form  and  Requisites. 
In   an  action  to  enforce  a  vendor's 


lien  against  the  estate  of  a  decedent, 
a  judgment  rendered  by  the  district 
court,  establishing  the  lien,  should  be 
certified  to  the  probate  court,  to  be 
settled  in  the  due  course  of  adminis- 
tration. Fortson's  Adm'r  v,  Caldwell, 
17  Tex.  627. 

Sayles'  Ann.  Civ.  St.  1897,  art.  2121, 
relative  to  estates  of  decedents,  pro- 
vides for  a  sale  of  real  estate  for  the 
payment  of  debts,  and  declares  that  on 
the  filing  of  an  application  a  citation 
shall  be  issued  to  all  persons  inter- 
ested, requiring  them  to  appear  and 
show  cause,  etc.  Held,  that  a  vendor's 
lien  when  established  in  the  district 
court  as  against  the  estate  of  a  dece- 
dent must  be  collected  through  the 
probate  court,  and  a  failure  to  pursue 
such  remedy  results  in  a  loss  of  the 
debt.  (Civ.  App.)  Wall  v.  Club  Land 
&  Cattle  Co.,  88  S.  W.  534,  reversed 
Club  Land  &  Cattle  Co.  v.  Wall  (Sup.), 
92  S.  W.  984. 

Judgment  of  district  court  awarding 
execution  on  vendor's  lien  against  es- 
tate through  administrator  and  direct- 
ing order  of  sale  to  issue  to  sheriff, 
held  void.  Heath  v,  Garrett,  46  Tex. 
23,  25;  Cunnirtgham  v,  Taylor,  20  Tex. 
126. 

Vendor's  Lien  Enforced  against  Pur- 
chaser at  Execution  Sale. — St.  Clair 
bought  a  tract  of  land  at  administra- 
tors' sale,  and  executed  his  note,  with 
Dibrell  and  Erskine  as  sureties,  and 
also  executed  a  mortgage  on  the  land, 
to  secure  the  purchase  money.  St 
Clair  was  unable  to  pay,  and,  by  agree- 
ment among  the  parties,  St.  Clair 
deeded  the  land  to  his  sureties,  and 
the  vendor  released  the  mortgage,  Di- 
brell paying  half  the  purchase  money, 
and  Erskine  executing  his  note  for  the 
remaining  half.  Suit  was  brought  on 
Erskine's  note,  and  against  him  and 
Dibrell,  seeking  to  enforce  the  vendors 
lien  against  Erskine's  half  interest  in 
the  land.  Pending  the  suit,  Dibrell 
bought  at  execution  sale  Erskine's 
half,  and  set  up  his  purchase  as  against 
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the  plaintiflF.  Before  the  decree,  Er- 
skine  died,  and  his  administrator  was 
made  a  party.  Held:  1.  The  vendor's 
lien  was  properly  enforced  as  against 
Erskinc's  interest,  and  against  Di- 
brell's  claim  under  the  execution  sale. 
2.  That  it  was  error  to  direct  that  the 
foreclosure  sale  be  made  by  the  ad- 
ministrator of  Erskine.  3.  The  decree 
should  have  ordered  the  sale  by  the 
sheriff,  and  established  the  deficit  as  a 
claim  against  the  estate.  Dibrell  v. 
Smith,  49  Tex.  474. 

"Until  the  purchase  money  was  paid, 
Erskine's  interest  in  the  land  was  in 
the  nature  of  an  equity  of  redemption. 
This  interest  however,  was  subject  to 
sale  under  an  execution.  All  his  title 
and  interest  in  the  land  was  conse- 
quently divested  out  oC  him  by  the 
sheriffs  salei  and  passed  to  and  vested 
in  Dibrell.  Hence  there  was  at  the 
time  of  his  (Erskine's)  death  no  title 
or  estate  in  the  land  remaining  in  him 
which  could  descend  to  his  heirs,  or 
vest  in  his  estate  for  purposes  of  ad- 
ministration. The  court,  therefore, 
erred  in  decreeing  a  sale  of  the  land 
for  the  satisfaction  of  the  vendor's 
lien  by  Erskine's  administrator.  The 
judgment  should  have  ordered  its  sale 
by  the  sheriff  of  the  county  in  which 
it  is  situated  (Pas.  Dig.,  art.  1480),  with 
direction  to  apply  the  proceeds  to  the 
payment  of  the  judgment,  and  if  there 
should  be  an  overplus  to  pay  the  same 
to  appellant;  but  should  the  amount 
realized  from  the  sale  prove  to  be  in- 
sufficient to  discharge  the  judgment, 
then  that  the  remainder  should  be  cer- 
tified to  the  county  court,  to  be  paid 
by  the  estate  of  Erskine  in  due  course 
of  administration."  Dibrell  v.  Smith, 
49  Tex.  474,  480. 
bb.   Enforcement. 

Sale. — The  sale  to  be  made  in  pro- 
ceedings against  an  administrator  to 
enforce  the  vendor's  Hen  should  prop- 
erly be  made  by  the  administrator  or 
executor.  Converse  v.  Sorley,  39  Tex. 
515. 


(3)  Express  Lien  on  Rents. 

Express  lien  on  rents  may  be  en- 
forced on  the  rents  after  the  death  of 
the  party  creating  such  lien.  Mabry  v, 
Harrison,   44  Tex.  286. 

(4)  Execution  Lien. 

It  would  seem  that  the  levy  of  an 
execution  on  land  in  a  county  other 
than  that  in  which  the  judgment  is  ren- 
dered, during  the  lifetime  of  the  de- 
fendant in  execution,  creates  a  lien 
which,  if  not  lost  by  laches,  will  be  en- 
forced in  the  probate  court,  under  the 
act  of  1848,  after  the  defendant's  de- 
cease. McMiller  z/.  Butler,  20  Tex.  402; 
Green  v,  Rugely,  23  Tex.  539. 

(5)  Judgment  Lien, 
(a)    In  General. 

Where  defendant  dies  before  satis- 
faction of  judgment,  it  must  be  en- 
forced through  probate  court,  and  not 
by  means  of  an  execution  sale.  Tay- 
lor V,  Snow,  47  Tex.  462,  466;  McMiller 
V,  Butler,  20  Tex.  402,  404;  Martin  v, 
Harrison,  2  Tex.  456,  458;  Taylor  v, 
Williams.  101  Tex.  388,  108  S.  W.  815; 
Fortson  v,  Caldwell,  17  Tex.  627,  629; 
Robert  v,  Paul,  16  Tex.  472;  Emmons 
V.  Williams,  28  Tex.  776;  Conkrite  v. 
Hart  &  Co.,  10  Tex.  140;  Paxton  v, 
Meyers,  67  Tex.  96,  2  S.  W.  817;  Rog- 
ers V.  Harrison,  44  Tex.  169,  171;  Ans- 
ley  V.  Baker,  14  Tex.  607,  612;  Lewis  v. 
Nichols,  38  Tex.  54,  60;  Goff  v.  Hauser, 
33  Tex.  430;  Ellis  v.  Mabry,  25  Tex. 
Civ.   App.   164,   60   S.   W.   571. 

The  probate  court  has  no  jurisdic- 
tion over  a  purchaser  from  an  intestate 
in  proceeding  to  enforce  a  judgment 
lien.    Schmeltz  v.  Garey,  49  Tex.  49. 

Revival  of  Judgment. — Upon  a  de- 
fendant dying  in  a  proceeding  to  revive 
a  money  judgment,  the  legal  repre- 
sentatives are  necessary  parties,  and 
the  heirs  are  only  proper  parties  in 
such  suit  where  there  is  shown  to  be 
no  administration  nor  need  of  one. 
Schmidtke  v.  Miller,  71  Tex.  103.  8  S. 
W.  638.  See  the  title  ABATEMENT, 
REVIVAL  AND  SURVIVAL,  vol.  1. 
p.  41,  et  seq. 
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(b)  Sale  undsr  Execution, 
aa.    Validity. 

An  execution  issued  after  the  death 
of  the  judgment  debtor,  is  void.  North- 
craft  V.  Oliver,  74  Tex.  162,  11  S.  W. 
1121;  Emmons  r.  Williams,  28  Tex. 
776;  Bynum  v.  Govan,  9  Tex.  Civ.  App. 
559,  29  S.  W.  1119,  affirmed  in  93  Tex. 
636,  no  op.;  Taylor  zf.  Snow.  47  Tex. 
462,  466;  Conkrite  v.  Hart  &  Co.,  10 
Tex.  140;  McMiller  v.  Butler,  20  Tex. 
402. 

A  sale  under  an  execution,  issued 
and  levied  upon  land  after  the  death 
of  the  execution  defendant,  upon  a 
judgment  awarded  against  him  in  his 
life  time,  is  not  void  but  voidable.  Cain 
V.  Woodward,  74  Tex.  549,  12  S.  W. 
319. 

"In  the  case  of  Conkrite  v.  Hart  & 
Co.,  10  Tex.  140,  it  was  held  that  a  sale 
of  land,  made  after  the  death  of  a  de- 
fendant, under  an  execution  issued  be- 
fore his  death,  was  void,  and  that  no 
title  was  acquired  thereby.  That  decision 
was  affirmed  in  Robertson  v.  Paul.  16 
Tex.  472;  Boggess  v.  Lilly,  18  Tex.  200; 
Chandler  v.  Burdett,  20  Tex.  42;  Mc- 
Miller V.  Butler,  20  Tex.  402;  Emmons 
V.  Williams,  28  Tex.  776;  Cook  v. 
Sparks,  47  Tex.  28;  Meyers  v.  Evans, 
68  Tex.  466.  5  S.  W.  66;  Schmidtke  v. 
Miller,  71  Tex.  103,  8  S.  W.  638;  North- 
craft  V.  Oliver,  74  Tex.  162,  11  S.  W. 
1121;  Hooper  v.  Caruthers,  78  Tex.  432, 
15  S.  W.  98."  Fleming  v.  Ball,  25  Tex. 
Civ.  App.  209,  60  S.  W.  985,  affirmed  in 
94  Tex.  704,  no  op.  See  to  the  same 
effect  Taylor  v.  Snow,  47  Tex.  462,  467; 
Bynum  v.  Govan,  9  Tex.  Civ.  App.  559, 
561,  29  S.  W.  1119,  affirmed  in  93  Tex. 
636,  no  op. 

"The  decision  in  Conkrite  v.  Hart 
was  first  questioned  in  Webb  v.  Mal- 
lard, 27  Tex.  80,  where  Justice  Moore 
expressed  a  doubt  as  to  its  correctness. 
In  Taylor  v.  Snow,  47  Tex.  462,  the  de- 
cision in  Conkrite  v.  Hart  is  attacked 
and  overruled,  through  a  decision  ren- 
dered by  the  same  judge  who  wrote 
the   opinion    in    Webb   v.    Mallard.    In 


Cain  V.  Woodward,  74  Tex.  549,  12  S. 
W.  319,  it  was  held  that  Taylor  v.  Snow 
had  overruled  the  previous  decisions 
on  the  subject,  and  it  was  concluded 
that  a  sale  of  land  made  under  an  exe- 
cution issued  after  the  death  of  a  sole 
defendant  was  merely  voidable.  The 
opinion  was  delivered  by  the  commis- 
sion of  appeals,  and  adopted  by  the 
supreme  court.  It  is  interesting  to 
note  that  in  the  same  volume  page 
162,  in  the  case  of  Northcraft  v.  Ol- 
iver, it  is  said  by  the  supreme  court: 
'The  evidence  in  this  case  shows  that 
the  execution  under  which  defendants 
hold  was  issued  after  A.  T.  Oliver's 
death,  and  for  that  reason  was  void* 
The  last  decision  on  the  subject  is 
found  in  Hooper  v.  Caruthers,  78  Tex. 
432,  15  S.  W.  98,  where,  after  review- 
ing the  Texas  authorities;  it  is  said: 
'Giving  technical  effect  to  a  judgment, 
the  case  of  Taylor  v.  Snow  was  prob- 
ably correctly  decided  on  its  facts; 
but  we  are  of  the  opinion  that  the  law 
is  correctly  stated  in  the  other  cases 
referred  to,  and  that  a  sale  made  under 
execution,  against  a  deceased  person 
after  his  death,  he  being  alive  at  the 
time  judgment  was  rendered,  is  void 
in  the  sense  that  it  is  wholly  inoper- 
ative to  pass  title  to  or  against  any  one, 
and  therefore  may  be  attacked  directly 
and  collaterally.' "  Fleming  v.  Ball, 
25  Tex.  Civ.  App.  209,  60  S.  W.  985. 
affirmed  in  94  Tex.  704,  no  op. 

"The  case  of  Conkrite  v.  Hart  &Co., 
10  Tex.  140,  is  too  meagerly  stated  by 
the  reporter  to  justify  any  very  positive 
conclusion  as  to  the  sense  in  which 
'the  ambiguous  word  void*  was  used, 
or  intended  to  be  understood  by  the 
court."  Taylor  v.  Snow,  47  Tex.  462. 
467. 

In  Webb  v.  Mallard,  27  Tex.  80,  83. 
speaking  of  the  cases  of  Conkrite  "- 
Hart  Co.,  10  Tex.  140;  Robertson  «'• 
Paul,  16  Tex.  472:  Boggess  v.  Lilly.  I« 
Tex.  200,  it  is  said:  "All  of  these  cases, 
however,  except  that  of  Conkrite  ?'• 
Hart   &   Co.,   can   be   well    maintained 
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without  holding  that  the  execution, 
if  issued  after  the  defendant's  death, 
is  an  absolute  nullity." 

Under  Prob.  Law  1848,  land  levied 
on  before  the  decease  of  the  owner 
can  not  be  sold  afterwards,  except  by 
order  from  the  county  court  having 
probate  jurisdiction.  Chandler  v,  Bur- 
dett,  20  Tex.  42;  McMiller  v.  Butler, 
20  Tex.  402. 

In  Chandler  v.  Burdett,  20  Tex.  42, 
"the  levy  was  before  the  death  of  the 
defendant,  and  application  for  a  writ 
of  venditioni  exponas  after  his  death 
was  refused  by  the  district  court,  and 
the  judgment  was  affirmed  by  this 
court."  McMiller  v.  Butler,  20  Tex. 
402,  406.  See,  also,  Taylor  v.  Snow, 
47  Tex.  462,  467. 

At  common  law,  an  execution  which 
had  issued  prior  to  the  death  of  the  de- 
fendant might  have  been  enforced  by 
levy  and  sale  after  his  death.  This 
proceeded  on  the  theory  and  fiction 
that  an  execution  when  issued,  was  a 
perfect  thing,  with  certain  functions; 
and,  being  complete  in  itself,  could  not 
be  superseded  by  the  death  of  plaintiff 
or  defendant,  or  both,  must  be  per- 
formed according  to  its  mandate.  Ben- 
nett V.  Gamble,  1  Tex.  124,  133;  Mc- 
Miller V,  Butler,  20  Tex.  402,  404.  See, 
also,  Webb  v.  Mallard,  27  Tex.  80.  But 
see  Bynum  v.  Govan,  9  Tex.  559,  29 
S,  W.  1119,  affirmed  in  93  Tex.  636, 
no  op. 

Authority  of  Clerk  to  Issue. — Clerk 
can  not  issue  execution  on  judgment 
after  judgment  debtor's  death,  although 
alive  when  judgment  was  rendered. 
Govan  v.  Bynum,  17  Tex.  Civ.  App. 
180,  181.  43  S.  W.  319. 

The  statutes  of  Texas  do  not  au- 
thorize the  issuance  of  an  execution 
upon  a  judgment  for  money,  after  the 
death  of  the  defendant,  against  the  in- 
dependent executor  of  his  will  and  the 
property  of  his  estate  in  possession  of 
the  executor.  Bynum  v.  Govan,  9  Tex. 
Civ.  App.  599,  561,  29  S.  W.  1119  af- 
firmed in  93  Tex.  636,  no  op. 


Production  of  judgment  revived 
against  defendant's  executors  is  insuf- 
ficient to  authorize  issuance  of  execu- 
tion against  property  of  defendant's 
estate  in  hands  of  said  executors,  un- 
less it  be  further  shown  that  this  was 
authorized  by  judgment  of  revivor,  or 
that  executors  were,  by  defendant's 
will,  empowered  to  administer  inde- 
pendent of  control  of  probate  court. 
Hart  V.  McDdde,  61  Tex.  208,  212;  Ken- 
drick  V.  Rice,  16  Tex.  254,  260. 

Necessity  for  Reviving  Judgment. — 
The  writ  of  venditioni  exponas  having 
been  issued  after  the  death  of  the  judg- 
ment debtor,  and  the  property  having 
been  bought  under  it  by  the  judgment 
creditor,  the  judgment  not  having  been 
revived  against  the  executrix,  there 
was  no  error  in  setting  aside  the  writ 
and  return  of  sale,  nor  is  this  conclu- 
sion affected  by  the  fact  that  the  execu- 
trix was  administering  the  estate  with- 
out control  of  the  probate  court.  Cook 
V.  Sparks,  47  Tex.  28. 
bb.    Vacating  and  Setting  Aside  Sale. 

A  sale  of  property  under  execution, 
after  the  death  of  the  defendant,  is 
only  relatively  void.  The  title  ac- 
quired by  such  sale  can  not  be  main- 
tained against  the  administrator  or 
parties  acquiring  title  under  and 
through  the  administration.  Taylor  f. 
Snow,   47   Tex.   462. 

Such  sale  may  be  avoided  by  any 
party  having  an  interest  in  the  prop- 
erty, if  he  should  seek  to  do  so  in  the 
proper  time  and  manner.  Taylor  v. 
Snow,  47  Tex.  462. 

If  it  be  admitted  that  the  validity  of 
an  Execution  issued  after  the  death  of 
the  judgment  debtor  can  be  ques- 
tioned in  a  trial  of  the  right  of  prop- 
erty, it  is  error  to  confine  the  inquiry 
of  the  jury  to  the  issue  of  the  validity 
of  the  execution  by  virtue  of  which 
the  property  was  levied  upon.  In  such 
a  case  the  issue  of  the  right  of  prop- 
erty should  also  be  submitted.  Webb 
V.  Mallard,  27  Tex.  80. 

A    sale    of    land,     under     execution. 
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made  after  the  death  of  the  defendant 
in  execution,  will  be  set  aside  at  the 
suit  of  the  legal  representative  of  the 
defendant  in  execution,  commenced 
nearly  five  years  after  the  sale,  the 
plaintiff  offering  to  restore  the  price 
with  interest.  McMiller  v.  Butler,  20 
Tex.  402. 

The  land  of  one  against  whom  judg- 
ment had  been  rendered,  was  levied 
on  in  1865,  and  sold  under  a  writ  of 
venditioni  exponas,  in  1874,  which  is- 
sued about  nine  years  after  the  re- 
turn of  execution  on  which  the  original 
levy  was  made;  but  the  judgment 
debtor  died  in  1868,  and  his  widow  was 
administering  on  his  estate,  independ- 
ent of  the  control  of  the  probate 
court,  under  a  will  probated  before 
and  at  the  time  the  writ  issued;  the 
judgment  creditor  became  the  pur- 
chaser at  the  sheriff's  sale.  On  a  mo- 
tion made  by  the  widow  to  set  aside 
the  writ  of  venditioni  exponas,  and 
levy  and  sale  of  the  land  thereunder, 
after  the  return  of  the  writ:  Held, 
that  though  a  motion  to  set  aside  the 
writ  may  not  be  entertained  after  his 
return,  for  a  defect  merely  formal,  yet 
on  a  motion  to  set  aside  a  levy  and 
sale,  the  execution,  and  the  circum- 
stances under  which  it  was  issued,  and 
the  judgment  on  which  it  was  based, 
as  well  as  extraneous  facts  affecting 
their  validity,  could  be  inquired  into 
by  the  court.  The  writ  and  the  re- 
turn of  sale  were  voidable  as  between 
the  parties  to  the  motion.  From  a 
judgment  rendered  on  a  motion  to  set 
aside  a  writ  of  venditioni  exponas  and 
levy  and  sale  of  the  land  thereunder, 
an  appeal  will  be  allowed  as  on  other 
final  judgments.  Cook  r.  Sparks,  47 
Tex.  28. 

cc.   Collateral  Attack. 

A  sale  of  property  under  execution, 
after  the  death  of  the  defendant,  is 
only  relatively  void.  It  can  not  be 
set  aside  where  there  has  not  been  and 
can  not  be  an  administration  upon  the 
estate,  in  a  collateral  proceeding,  upon 


grounds  going  to  the  validity  of  the 
judgment,  rather  than  of  the  execu- 
tion. Taylor  v.  Snow,  47  Tex.  462; 
Webb  V,   Mallard,  27  Tex.  80. 

The  fact  that  the  defendant  died  be- 
fore the  rendition  of  the  judgment  un- 
der which  the  execution  sale  was 
made,  is  a  matter  attacking  the  judg- 
ment; and  in  a  collateral  proceeding, 
when  interposed  to  defeat  an  action 
of  trespass  to  try  title  for  land  sold 
on  such  execution,  will  not  defeat  the 
action.     Taylor  v.  Snow,  47  Tex.  462. 

Old.  &  W.  Dig.,  art.  541,  provides 
that,  where  a  sole  defendant  dies  after 
judgment,  plaintiff  may  establish  his 
claim  against  the  estate  by  presenting 
to  the  administrator  a  certified  copy  of 
the  judgment,  and  that,  where  one  of 
several  defendants  dies,  plaintiff  may 
have  execution  against  the  survivor, 
and  may  proceed  to  establish  his  claim 
against  the  estate  of  the  deceased  in 
the  mode  prescribed  by  law.  Held, 
that  a  sale  may  be  attacked  directly  or 
collaterally  when  the  judgment  shows 
on  its  face  that  it  was  against  one  who 
was  dead  at  the  time  of  its  rendition, 
or  when  it  is  shown  that  he  died  after 
the  judgment  was  rendered.  Hooper 
V.  Caruthers,.  78  Tex.  432,  15  S.  W.  98. 

Old.  &  W.  Dig.,  art.  541,  provides 
that,  where  a  sole  defendant  dies  after 
judgment,  plaintiff  may  establish  his 
claim  against  the  estate  by  presenting 
to  the  administrator  a  cehified  copy 
of  the  judgment,  and  that,  where  one 
of  several  defendants  dies,  plaintiff 
may  have  execution  against  the  sur- 
vivor, and  may  proceed  to  establish 
his  claim  against  the  estate  of  the  de- 
ceased in  the  mode  prescribed  by  law. 
Held,  that  a  sale  on  execution  is 
wholly  inoperative  to  pass  title  to  or 
against  any  one,  when  the  judgment 
shows  on  its  face  that  it  was  against 
one  who  was  dead  at  the  time  of  its 
rendition,  or  when  it  is  shown  that  he 
died  after  the  judgment  was  rendered. 
Hooper  v,  Caruthers,  78  Tex.  432,  15 
S.  W.  98. 
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so.    Actions   against   Heirs    or     Dis- 
tributees, 
a.  Nature  and  Form  of  Action. 

A  proceeding  against  the  heir  to 
subject  inherited  assets  to  the  pay- 
ment of  a  debt  is  a  proceeding  in  per- 
sonam, and  specific  land  inherited  can 
ngt  be  ordered  sold  to  satisfy  a  judg- 
ment rendered  in  such  suit.  Mayes  v. 
Jones,  62  Tex.  365;  State  v.  Lewellyn, 
125  Tex.  797;  Yancy  v.  Batte,  48  Tex. 
46,  59;  Montgomery  v.  Culton,  18  Tex. 
736,  749;  Holman  v.  Criswell.  15  Tex. 
394,  399;  Ansley  v.  Baker,  14  Tex.  607; 
Webster  v.  Willis,  56  Tex.  468,  472; 
Turman  v.  Robertson,  3  App.  Civ. 
Cases,  §§  215,  217. 

A  proceeding  against  the  heir  to 
subject  assets  inherited  to  the  pay- 
ment of  a  debt  due  from  the  ancestor 
18  a  proceeding  in  personam,  and,  to 
the  extent  of  the  property  inherited, 
the  heir  is  liable.  Turman  v.  Robert- 
son, 3  Willson,  Civ.  Cas.  Ct.  App. 
I  217. 

Heirs,  devisees,  or  legatees,  who 
receive  property  belonging  to  an  es- 
tate against  which  unpaid  claims  exist, 
do  not  thereby  become  personally 
liable  to  the  claimants  for  the  value 
of  property  so  received,  the  remedy 
being  to  enforce  a  lien  against  the 
property  in  their  hands.  Blinn  v,  Mc- 
Donald, 92  Tex.  604,  46  S.  W.  787, 
48  S.  W.  571,  50  S.  W.  931,  reversing 
38  S.  W.  384;  Mayes  v,  Jones,  62  Tex. 
365,  and  Kauffman  v.  Wooters,  79  Tex. 
205,  13  S.  W.  549,  overruled;  Webster 
-v.  Willis,  56  Tex.  468;  McCampbell  v. 
Henderson,  50  Tex.  601;  Low  v,  Fel- 
ton,  84  Tex.  378,  19  S.  W.  693,  dis- 
tinguished. 

Suit  on  Judgment. — Under  Sayles* 
Civ.  St.,  art.  2332,  providing  that,  on 
the  death  of  a  sole  defendant  after 
judgment,  execution  shall  not  issue 
thereon,  but  the  judgment  may  be 
proved  and  paid  in  course  of  adminis- 
tration, holders  of  the  judgment,  after 
the  sole  defendant's  death,  should  sue 
the   heirs   for  their  debt  or  to  revive 


the  judgment,  where  the  time  in  which 
administration  could  be  had  has 
elapsed.  Fleming  v.  Ball,  60  S.  W. 
985,  25  Tex.  Civ.  App.  209;  McCamp- 
bell V.  Henderson,  50  Tex.  601,  610; 
Low  V.  Felton,  84  Tex.  378,  19  S.  W. 
693. 

b.  Condition  Precedent. 

Heirs  can  not  be  charged  with  dam- 
ages for  ancestor's  breach  of  contract 
without  proof  that  estate  is  not  in 
process  of  administration,  and  that 
heirs  received  assets.  Taylor  v.  Row- 
land, 26  Tex.  293,  295.  See  Webster 
V.  Willis,  56  Tex.  468;  Bush  v.  Kellogg 
Co.    (Civ.   App.),   34   S.   W.   1056,   1057. 

A  debt  due  from  decedent  can  not 
be  recovered  of  the  heirs,  who  have 
taken  possession  of  decedent's  prop- 
erty, unless  it  is  shown  that  adminis- 
tration can  not  be  had  upon  decedent's 
estate.  Turman  v.  Robertson,  3  Will- 
son.  Civ.  Cas.  Ct.  App.  §  216;  Webster 
r.  Willis,  56  Tex.  468. 

Party  suing  heirs  for  claim  against 
estate  must  show  lapse  of  period  for 
administration  without  administration, 
or  close  of  administration.  Webster 
r.   Willis,   56   Tex.   468,   474. 

Presentation  to  Guardian  of  Minor 
Heir. — It  is  not  always  necessary  that 
a  claim  against  a  minor  heir  for  lia- 
bility for  the  debts  of  his  ancestor  be 
presented  to  the  guardian  of  such  ward 
for  his  allowance  against  the  estate  of 
the  minor  inherited  from  such  an- 
cestor. Low  V,  Felton.  84  Tex.  378. 
19  S.  W.  693. 

c.  Limitations. 

See.  generally,  the  title  LIMITA- 
TION OF  ACTIONS  AND  AD- 
VERSE POSSESSION. 

Two  Years  from  Receipt  of  Prop- 
erty.— In  an  action  against  a  defend- 
ant to  subject  property  received  by 
him  to  the  debts  of  an  estate  from 
which  it  was  received,  or  to  make  him 
liable  from  having  received  it,  limita- 
tion will  run  from  the  time  the  prop- 
erty was   received   until   the   filing  of 
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the  petition.  An  amendment  contain- 
ing substantially  the  same  cause  of  ac- 
tion will  have  no  effect  upon  the  stat- 
ute. It  will  be  estopped  by  the  filing 
of  the  original  petition,  and  right  of 
action  would  be  barred  in  two  years 
after  the  property  was  received,  sub- 
ject to  the  statutory  exceptions.  Kauff- 
man  v.  Wooters,  79  Tex.  205,  13  S. 
W.   549. 

Where  Claim  Allowed  and  Approved 
— Ten  Years. — Where  an  executor, 
after  a  partial  administration,  is  dis- 
charged, and  without  order  of  the 
court  transfers  the  estate  to  the  heir, 
taking  an  obligation  from  the  latter  to 
save  him  harmless  from  all  claims,  a 
creditor  whose  claim  has  been  allowed 
and  approved  may  recover  of  the  heir 
at  any  time  within  ten  years  from  the 
date  of  the  approval  of  his  claim,  that 
being  the  period  of  limitation  on  a 
judgment.  Montgomery  v.  Culton,  18 
Tex.  736;  Blinn  v.  McDonald  (Civ. 
■  App.),  38  S.  W.  384,  reversed  on  an- 
other point   in   92  Tex.  604. 

Judgment  Establishing  Claims  Runs 
Only  from  Close  of  Administration. — 
Since  a  mortgage  subsists  so  long  as 
the  debt  is  not  barred,  and  such  debt 
is  merged  in  a  judgment  establishing 
it  as  a  claim  against  the  estate  of  the 
debtor,  and  against  such  judgment  no 
limitation  runs  so  long  as  the  admin- 
istration remains  open,  limitation  as 
to  its  enforcement  against  the  heirs 
after  close  of  the  administration  will 
run  only  from  the  date  when  it  was 
closed.  Hanrick  v.  Gurley,  93  Tex. 
458,  54  S.  W.  347,  55  S.  W.  119,  56  S. 
W.  330,  affirming  in  part  and  reversing 
in   part  48   S.   W.   994. 

Period  for  Personal  Judgment  Not 
Applicable  to  Lien. — The  limitations 
against  an  action  by  a  decedent's  cred- 
itor for  a  personal  judgment  against  a 
distributee  for  the  value  of  property 
received  by  the  distributee  do  not  ap- 
ply to  an  action  brought  after  dis- 
tribution to  foreclose  a  lien  on  dece- 
dent's land.     Devine  v.   United    States 


Mortg.  Co.   (Civ.  App.),  48  S.  W.  585. 

d.  Jurisdiction. 

Where  there  were  no  other  debts  of 
deceased's  estate,  and  hence  no  neces- 
sity for  administration,  a  court  had 
jurisdiction  to  foreclose  a  mortgage  as 
against  her  heirs,  though  her  will  had 
been  established  in  probate  court,  and 
the  time  allowed  for  the  issuance  of 
letters  of  administration  had  not 
elapsed.  Floyd  v.  Watkins,  79  S.  W. 
612,   34   Tex.   Civ.   App.   3. 

Where  administration  can  not  be  had 
because  of  lapse  of  four  years  from 
decedent's  death,  creditor  may  sue 
heirs  in  district  court.  Patterson  v. 
Allen,  50  Tex.  23,  25;  State  v.  Lewellyn, 
25  Tex.  797;  Willis  &  Bro.  r.  Smith,  6S 
Tex.  656. 

Suit  was  brought  upon  a  vendor's 
lien  note  to  enforce  the  lien.  Pending 
suit  the  defendant  died  and  his  widow 
and  children  were  made  parties.  By 
amended  petition  it  was  alleged  that 
there  was  no  administration  nor  need 
of  one,  and  that  the  estate  was  in- 
solvent. Prayer  was  for  foreclosure 
only.  Held,  that  the  district  court  had 
jurisdiction,  and  that  the  probate  law 
interposed  no  obstacles.  Solomon  r. 
Skinner,   82  Tex.  345,   IS   S.   W.  698. 

e.  Process. 

Unknown  heirs,  when  so  sued,  may 
be  cited  by  publication.  Webster  v. 
Willis,  56  Tex.  468.  See  McCampbell 
V.   Henderson,  50  Tex.  601,   611. 

f.  Parties. 

Failure  to  Make  Administrator 
Party. — Suit  against  widow  and  chil- 
dren (some  minors  represented  by 
their  guardian)  upon  a  judgment 
against  the  husband  before  his  death. 
The  widow  and  children  received  assets 
from  which  liability  existed.  Pending 
suit  the  widow  died  intestate.  The 
heirs  of  her  husband  and  of  herself 
were  the  same.  After  her  death  plain- 
tiffs amended,  stating  these  facts,  and 
that  there  was  no  administration  upon 
her  estate.  It  was  not  alleged  that  ad- 
ministration    was    imnecessary.     Trial 
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was  had  a  few  months  after  her  death. 
Held,  upon  objection  that  proper  par- 
ties were  not  made,  and  allegations 
showing  that  administration  was  neces- 
sary, the  suit  could  not  proceed  in 
^ibsence  of  administration  upon  the  es- 
tate of  the  widow.  Judgment  was 
erroneous  without  such  parties.  Low 
V.  Felton,  84  Tex.  378,  19  S.  W.*  693. 

Where  One  Heir  Assumes  Debts 
Others  Not  Necessary  Parties. — Where 
there  is  an  agreement  of  partition 
among  several  heirs  or  devisees, 
whereby  one  or  more  contract  to  hold 
the  others  harmless  against  all  de- 
man\is  against  the  estate,  the  latter  are 
■not  necessary  parties  to  a  suit  against 
the  former  on  a  claim  against  the  es- 
tate. Montgomery  v.  Culton,  18  Tex. 
736. 

g.   Pleading. 
<1)    Petition. 
Averment  That  Ancestor  Left  Heirs. 

— In  a  suit  instituted  by  publication 
under  act  November  9,  1866  (Pasch. 
Dig.,  art.  5460),  against  heirs  whose 
names  and  residences  are  unknown,  if 
recovery  is  sought  on  account  of  the 
liability  of  the  ancestor,  it  is  necessary 
that  the  petition  allege  that  an  estate 
descended,  and  that  such  ancestor  left 
heirs  or  other  representatives  to  in- 
herit the  property.  Love  v.  J  'ender- 
son,  42   Tex.   520. 

Averment  as  to  Descent  of  Prot.  'rty. 
— A  suit  by  a  creditor  to  enforce  the 
payment  of  a  debt  against  the  estate 
of  a  deceased  person,  upon  which  there 
has  been  no  administration,  can  not 
"be  maintained  against  the  heirs  un- 
less it  be  averred  and  proved  that  es- 
tate has  descended  to  the  heir  against 
whom  the  suit  was  instituted.  If  the 
petition  does  not  make  such  averment, 
it  is  insufficient,  and  a  demurrer  to  it 
will  be  sustained.  State  v.  Lewellyn, 
^5  Tex.  797;  Taylor  v.  Rowland,  26 
Tex.  293;  Love  v.  Henderson,  42  Tex. 
520. 

Description  of  Property  Received  by 
Heir. — A  petition  by  a  creditor  of  an 


estate  to  recover  against  heirs,  etc., 
who  have  received  property  of  dece- 
dent, should  show  what  specific  prop- 
erty came  into  the  hands  of  each,  the 
plaintifTs  right  being  to  enforce  a  lien 
thereon,  and  not  to  have  a  personal 
judgment.  Blinn  v.  McDonald,  92  Tex. 
604.  46  S.  W.  787,  48  S  W.  &71,  50  S. 
W.   931,   reversing  38   S.  W.   381. 

It  is  not  necessary  that  property  re- 
ceived by  an  heir  and  acquired  by  the 
widow  from  the  community  estate  of 
herself  and  her  deceased  husband  be 
particularly  described  in  an  action 
against  the  heirs  and  the  widow  of  a 
judgment  debtor  to  revive  and  enforce 
the  judgment,  where  the  object  of  the 
allegation  is  to  give  notice  of  the 
ground  on  which  liability  is  sought  to 
be  fixed  by  the  suit.  Low  v.  Felton, 
84    Tex.    378,    19    S.    W.    693. 

Averment  of  Amount  of  Estate  Re- 
ceived by  EUich  Heir. — The  petition  in 
an  action  against  the  heirs  of  one  who 
died  owing  plaintiff  is  not  subject  to 
general  demurrer  because  it  does  not 
specifically  allege  the  amount  of  the 
estate  received  by  each  heir,  where  it 
alleges  that  decedent's  property  ex- 
ceeded his  debts,  and  that  his  heirs 
took  his  property,  and  divided  it 
among  themselves,  without  any  admin- 
istration on  his  estate.  Byrd  v.  Ellis 
(Civ.   App.),  35   S.  W.   1070. 

Averment  as  to  Absence  of  Admin- 
istration.— To  charge  heirs  in  damages 
for  a  breach  of  contract  by  their  an- 
cestor, the  plaintiff  should  aver  and 
prove  that  the  estate  of  the  ancestor 
is  not  in  process  of  administration,  and 
that  assets  had  come  into  the  hands  of 
the  heirs.  Taylor  v.  Rowland,  26  Tex. 
293. 

Failure  to  Allege  No  Necessity  for 
Administration. — In  an  action  on  a 
judgment  against  an  ancestor  who  died 
pending  litigation,  an  amended  petition 
suggested  the  death,  and  alleged  that 
there  was  no  administration  on  the  es- 
tate, but  did  not  allege  that  administra- 
tion    was     unnecessary.      Held     that. 
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where  the  answer  of  the  heirs  showed 
the  necessity  fgr  administration,  an  ex- 
ception to  the  amended  petition  should 
have  been  sustained.  Low  v,  Felton. 
84  Tex.  378,  19  S.  W.  693. 

Prayer  for  Personal  Judgment  Not 
Demurrable  Where  Petition-  Other- 
wise Sufficient. — In  action  against  the 
heirs  *of  a  deceased  debtor,  where  the 
petition  alleges  that  plaintiff's  debt  is 
the  only  claim  against  the  estate;  that 
the  land  in  possession  of  the  heirs  is 
the  only  property  of  the  estate  subject 
to  debts;  that  no  administration  has 
been  had,  and  none  is  necessary;  and 
prays  that  such  land  be  subjected  to 
plaintiff's  claim, — the  fact  that  the  pe- 
tition further  prays  for  a  personal 
judgment  against  the  heirs  (a  relief 
to  which  plaintiff  is  not  entitled)  is  no 
ground  for  general  demurrer.  Frost 
V.  Smith's  Heirs  (Civ.  App.).  24  S. 
W.  40,  citing  Patterson  v.  Allen,  50 
Tex.  23;  Buchanan  v.  Thompson,  4 
Tex.   Civ.   App.  236,   23   S.  W.  328. 

SufiBciency  of  Amended  Petition. — 
An  amendment  setting  up  against  the 
heirs  a  cause  of  action  consisting  of 
the  conversion  by  them  of  the  prop- 
erty belonging  to  the  estate  which 
was  subject  to  execution  might  be  ad- 
missible. But  this  case,  by  the  alle- 
gations of  the  amended  petition,  was 
not  brought  within  any  of  the  excep- 
tions to  the  general  rule  that  a  creditor 
must  proceed  against  the  administrator 
of  the  estate,  and  not  against  the  heirs, 
for  the  collection  of  his  debt.  Tucker 
V,  Bryan,  1  App.  Civ.  Cases,  §  1157. 

Sufficiency  of  Petition  to  Set  Aside 
Judgment  against  Heirs. — There  are 
certain  cases  in  which  suit  may  be 
maintained  against  the  heirs  of  a  de- 
ceased person  to  recover  on  a  debt  of 
decedent,  and  an  action  by  the  heirs 
of  such  decedent  to  set  aside  a  judg- 
ment against  the  unknown  heirs  of 
such  decedent  to  foreclose  a  lien  on 
the  land  on  the  ground  that  the  pro- 
bate court  had  exclusive  jurisdiction 
of    the    administration    of    the    estate, 


was  subject  to  demurrer  since  it  failed 
to  show  that  the  proceeding  sought  to- 
be  set  aside  did  not  come  within  one 
of  such  recognized  exceptions.  Heiden- 
heimer  v.  Loring,  6  Tex.  Civ.  App. 
560,  26  S.  W.  99. 

(2)    Answer. 

Averments  That  Plaintiff  Sole  Cred- 
itor Put  in  Issue  by  General  DeniaL — 

Where  a  creditor  brings  an  action  un^ 
der  a  statute  permitting  actions  to  be 
brought  for  the  debts  of  the  decedent 
against  his  heirs,  where  there  is  only 
a  single  creditor,  an  allegation  of  the 
plaintiff  that  he  is  the  sole  creditor  of 
the  estate  is  put  in  issue  by  a  general 
denial.  Zwernerman  v.  Rosenberg 
(Sup.),  11  S.  W.  150. 

h.    Evidence. 

(1)  Admissibility. 

A  deed  of  partition  between  an  ex- 
ecutor and  the  heirs  of  his  testator  is 
admissible  to  show  a  distribution  of 
the  estate.  Devine  i\  United  States. 
Mortg.  Co.  (Civ,  App.),  48  S.  W.  585. 

Evidence  Held  Admissible  under  Al> 
legations. — In  a  suit  by  a  creditor 
against  heirs  and  legatees,  after  the 
administration  is  closed,  to  recover  on 
a  judgment  against  the  administrator,, 
which  had  been  duly  allowed  as  a. 
claim,  evidence  that  the  claim  was  a 
debt  incurred  by  deceased  in  his  life- 
time, and  during  the  life  of  his  first 
wife,  is  admissible,  under  an  allegation 
that  plaintiff  recovered  the  judgment 
sued  on  against  the  administrator. 
(Civ.  App.),  Blinn  v.  McDonald,  38 
S.  W.  384,  reversed  46  S.  W.  787,  48 
S.  W.  571,  92  Tex.  604.  rehearing  de- 
nied 50  S.   W.  931,  92  Tex.  604. 

(2)  Presumptions     and     Burden     o£ 
Proof. 

In  suit  to  subject  assets  inherited  to 
payment  of  debt  due  from  ancestor^ 
creditor  must  prove  receipt  of  assets 
by  heir.  Mayes  v.  Jones,  62  Tex.  365,. 
367.  See  State  v.  Lewellyn,  25  Tex. 
797. 
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Presumptions  That  Heirs  Did  Not 
Receive  Estate  before  Close  of  Ad- 
ministration.— A  petition  to  subject 
property  in  the  hands  of  heirs  and  dev- 
isees to  the  payment  of  decedent's 
debts  alleged  the  qualification  of  ex- 
ecutors, their  removal,  and  the  ap- 
pointment of  an  administrator.  H^ld, 
that  it  would  be  presumed  that  de- 
fendants did  not  receive  the  estate  un- 
til the  close  of  the  administration. 
Judgment  (Civ.  App.),  38  S.  W.  384, 
reversed;  Blinn  v.  McDonald,  46  S.  W. 
787,  48  S.  W.  571,  92  Tex.  604,  rehear- 
ing denied.  50  S.  W.  931,  92  Tex.  604; 
Yancy  v.  Batte,  48  Tex.  46,  59. 

That  Division  Made  in  Accordance 
widi  Statute. — In  action  against  heirs 
by  creditor  of  decedent  whose  estate 
has  been  divided  among  them  without 
administration,  presumption  is  that 
division  was  made  in  proportions 
named  in  the  statute.  Byrd  v.  Ellis 
(Civ.   App.),  35  S.  W.   1070,  1071. 

That  Judgment  against  Heirs  with> 
out  Administration  Proper. — Though 
a  judgment  against  heirs  in  the  district 
court  was  obtained  during  the  time  al- 
iowed  for  taking  out  administration, 
and  without  it,  the  presumption,  in 
favor  of  such  judgment  upon  collateral 
attack,  would  be  indulged  that  the 
court  could  entertain  the  suit  because 
no  other  debts  nor  necessity  for  ad- 
ministration existed.  Floyd  v.  Wat- 
kins,  34  Tex.  Civ.  App.  3,  79  S.  W.  612, 
affirmed  in  98  Tex.  616,  no  op. 
L  Judgment  and  Execution. 

Personal  Judgment — Under  Former 
Statute. — A  judgment  in  a  suit  against 
heirs  of  an  intestate  should  be  in  per- 
sonam and  not  in  rem  and  there  is  no 
specific  lien  on  the  debtor's  property. 
Webster  r.  Willis,  56  Tex.  468.  See, 
also,  Mayes  v.  Jones,  62  Tex.  365,  366: 
Moore  &  Son  z\  Moore,  89  Tex.  29,  35, 
33  S.  W.  217,  affirming  31  S.  W.  532. 

Creditor  whose  debt  has  remained 
unpaid  after  distribution,  may  sue  heir 
and  recover  personal  judgment,  but 
lien  can  not  be  foreclosed  upon  prop- 


erty. Moore  &  Son  v.  Moore,  89  Tex. 
29,  33,  33  S.  W.  217,  affirming  31  S. 
W.  532. 

Judgment  in  Rem— Present  Rule.— 
Under  Rev.  St.  1895,  art.  1869,  pro- 
viding that  property  received  by  heirs 
and  devisees  shall  be  liable  in  their 
hands  to  the  payment  of  decedent's 
debts,  a  creditor  can  not  have  a  per- 
sonal judgment  against  such  heirs  and 
devisees.  Judgment  (Civ.  App.),  38 
S.  W.  384,  reversed.  Blinn  v.  Mc- 
Donald, 46  S.  W.  787,  48  S.  W.  571,  92 
Tex.  604,  rehearing  denied,  50  S.  W. 
931,  92  Tex.  604;  Mayes  v.  Jones,  62 
Tex.  365,  and  Kauifman  v,  Wooters,  79 
Tex.  205,  13  S.  W.  549,  overruled; 
Webster  v,  Willis,  56  Tex.  468;  Mc- 
Campbell  v,  Henderson,  50  Tex.  601; 
Low  V.  Felton,  84  Tex.  378,  19  S.  W. 
693,  distinguished. 

Act  March  20,  1848,  §  88,  providing 
that  the  holder  of  a  claim  against  an 
estate  "shall  have  his  action  thereon 
against  the  heirs,"  etc.,  and  that  **they 
shall  not  be  bound  beyond  the  value 
of  the  property,"  etc.,  does  not  entitle 
a  claimant  to  a  personal  judgment 
against  tbe  heirs  who  may  lawfully 
take  possession  of  the  estate  subject 
to  the  payment  of  debts.  Blinn  v,  Mc- 
Donald, 50  S.  W.  931,  92  Tex.  604, 
denying  rehearing  46  S.  W.  787,  48 
S.  W.  571,  92  Tex.  604. 

In  Proportion  to  Shares  Received 
Proper. — In  an  action  by  a  creditor  of 
decedent  against  his  heirs,  the  petition 
alleging  that  the  heirs  took  his  prop- 
erty, and  divided  it  among  themselves, 
though  not  specifying  the  proportions; 
the  evidence  showing  that  the  prop- 
erty was  community  property;  there 
being  no  evidence  that  it  was  divided 
other  than  the  law  would  divide  it; 
and  the  court  having  charged  how  the 
law  would  divide  it;  and  the  jury  hav- 
ing returned  a  general  verdict  for 
plaintiff, — a  several  judgment  against 
defendants,  in  proportion  to  the  shares 
the  law  would  give  them,  is  warranted. 
Byrd   r.    Ellis    (Civ.    App.),    35    S.   W. 
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1070;  Crosson  v,  Dwyer,  9  Tex.  Civ. 
App.  482,  30  S.  W.  929,  affirmed  in  93 
Tex.   703,   no  op. 

Judgment  against  each  heir,  in- 
dividually»  for  full  amount  of  debt  in 
action  against  heirs  to  recover  debt 
due  by  their  testator,  is  error.  Tur- 
man  v.  Robertson,  3  App.  Civ.  Cases, 
§§  215,  217;  Webster  v.  Willis,  56  Tex. 
468,  469. 

Where  Joint  Judgment  Proper. — In 
suit  against  heirs  for  estate,  where  one 
of  defendants  had  taken  possession  of 
the  entire  estate  and  disposed  of  it  by 
agreement  with  the  others,  a  judgment 
against  the  defendants  jointly  was 
proper.  Peters  i\  Hood,  2  App.  Civ. 
Cases,  §§  376',  378. 

Judgment  against  Heirs  Erroneous 
in  Suit  against  Decedent. — In  action 
against  firm  of  B.  &  M.  pending  which 
B.  died,  and  his  heirs  were  made  par- 
ties, where  the  heirs  were  in  posses- 
sion of  community  property  of  B.  and 
wife  and  no  administration  had  been 
taken  out  on  B.'s  estate,  judgment 
against  the  heirs  was  erroneous.  Bush 
V,  Chas.  P.  Kellogg  Co.  (Civ.  App.), 
34   S.  W.   1056,   1057. 

Amount  of  Judgment — A  judgment 
against  an  heir,  upon  an  indebtedness 
due  from  his  ancestor,  should  be 
limited,  by  unequivocal  and  well-de- 
fined expressions  in  its  recitals,  to  the 
extent  of  the  assets  inherited  by  him 
from  his  ancestor.  Ker  v.  Paschal,  1 
Posey   Unrep.   Cas.  692. 

Judgment  to  Be  Satisfied  from  As- 
sets Subject  to  Execution. — In  a  suit 
against  the  heirs  of  a  deceased  surety 
on  an  official  bond  who  merely  demurs 
lo  the  petition,  which  alleges  assets 
and  no  administration,  judgment  may 
be  rendered  against  the  heirs  to  be 
satisfied  from  assets  subject  to  execu- 
tion. Finch  V.  State.  71  Tex.  52,  58,  9 
S.  W.  85. 

Execution. — Where  a  person  is  in 
possession  as  devisee  under  the  will 
the  execution  would  not  run  against  the 
specific  property  received  by   her,  but 


against  her  personally  for  the  value  of 
the  property  so  received,  not  including 
property  exempt  from  execution  at  his 
death.  Johns  v.  Hardin,  81  Tex.  37. 
42,  16  S.  W.  623;  Mayes  v.  Jones,  62 
Tex.  365. 
j.   Appeal. 

The  objection  that  a  recovery  on  a 
claim  against  a  decedent's  estate  could 
be  had  only  by  virtue  of  an  adminis- 
tration is  not  available  when  raised 
for  the  first  time  on  appeal  from  a 
judgment  against  the  heirs.  Stelle  v. 
Shannon,  62  Tex.  198. 

21.  Specific  Performance  of  Ancestor's 
Contracts  to  Buy  or  Sell  Land. 

See  the  titles  COURTS,  vol.  5,  p. 
161;  SPECIFIC  PERFORMANCE. 

22.  Costs  and  Attorney's  Fees. 
Where  certain  notes,  filed  as  a  claim 

against  intestate's  estate,  provided  for 
10  per  cent  of  principal  and  interest 
unpaid  as  an  attorney's  fee,  if  the 
notes  were  placed  in  the  hands  of  an 
attorney  for  collection,  and  the  notes, 
with  the  deed  of  trust  securing  them, 
having  been  twice  presented  to  the 
maker's  administrator,  were  rejected 
in  toto,  the  holders,  having  previously 
placed  them  in  the  hands  of  an  at- 
torney for  collection,  were  entitled  to 
recover  10  per  cent  for  attorney's  fees, 
without  proving  affirmatively  that 
they  had  agreed  to  pay  such  amount 
for  attorney's  fees,  or  that  such  sum 
was  reasonable.  Dashiell  v,  W.  L. 
Moody  &  Co.,  44  Tex.  Civ.  App.  87.  97 
S.   W.   843. 

Vm.    Actions. 

A.    IN  GENERAL. 

Our  probate  laws  were  intended  to 
form  a  complete  system  and  as  such, 
to  aflford  a  mode  of  proceeding  ap- 
plicable to  all  cases.  Anslcy  v.  Baker, 
14  Tex.  607,  612. 

The  ordinance  of  January  22d,  1836, 
(Hart.  Dig.  Art.  983),  introduced  the 
Louisiana  law,  merely  as  the  law  of 
procedure  in  the  settlement  of  succes- 
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sions;  it  did  not  furnish  the  rule  of 
decision  or  practice  in  suits  between 
the  estate  and  third  parties  in  the  dis- 
trict court.  Kegans  v.  Allcorn,  9 
Tex.  25. 

B.    RIGHT  OF  ACTION. 
1.  In  General. 

Probate  laws,  as  they  existed  in 
Texas  up  to  1870,  have  been  uniformly 
construed  as  conferring  upon  admin- 
istrator right  to  bring  and  defend  all 
suits  concerning  property  of  estate. 
Lawson  v.  Kelley,  82  Tex.  457,  462,  17 
S.  W.  717. 

S.    Actions  by  Executor  or  Adminis* 
trator. 

An  administrator  can  only  bring 
such  suits  as  his  intestate  could  have 
brought.  Wilson  v.  Demander,  71  Tex. 
603,  606,  9  S.  W.  678;  Avery  v.  Avery, 
12  Tex.  54;  Connell  v.  Chandler,  13 
Tex.  5;  Seawell  v,  Lowery,  16  Tex. 
47,  50;  Hunt  v.  Butterworth,  21  Tex. 
133,  141;  Hoeser  v.  Kraeka,  29  Tex. 
450. 

"By  the  laws  of  this  forum,  the 
administrator  does  not  sue  in  his  own 
right,  but  as  an  agent."  Portis  v.  Cole, 
11  Tex.  157,  159. 

Article  1882,  Rev.  Stat.,  authorizing 
executors  and  administrators  to  prose- 
cute actions,  does  not  apply  to  any 
matter  which  does  not  pertain  prop- 
erly and  strictly  to  the  estate  of  de- 
cedent. H.  &  T.  C.  R.  Co.  V.  Hook. 
60  Tex.  403,   407. 

Upon  a  contract  made  with  an  ad- 
ministrator as  such,  he  may  sue  in  his 
own  name,  or  as  administrator  at  his 
election.  Thus  ah  administrator  may 
sue  in  his  own  name  on  note  payable 
to  him,  "as  administrator."  Claiborne 
V.  Yoeman,  15  Tex.  44;  Gayle  v,  Ennis, 
1  Tex.  184,  187;  Butler  v,  Robertson,  11 
Tex.  142;  Groce  v.  Herndon,  2  Tex. 
410;  Llano  Improv.,  etc.,  Co.  v.  Cross, 
5  Tex.  Civ.  App.  175,  24  S.  W.  77. 

An  administrator  obtained  a  note  of 
third  persons,   before   its  maturity,   in 
payment  of  a  note  secured  by  a  vend- 
7  TcT— ^?. 


or's  lien  on  land,  payable  to  his  in- 
testate, which  he  surrendered.  Held 
that,  although  he  may  not  have  been 
authorized  to  accept  the  note  in  pay- 
ment, he  paid  a  consideration  for  it, 
and  it  is  immaterial  whether  he  sues 
such  third  persons  on  the  note  in  his 
character  as  administrator  or  other- 
wise. *  Brainerd  v.  Bute  (Civ.  App.), 
44  S.  W.  575.  See  the  title  BILLS, 
NOTES  AND  CHECKS,  vol.  2,  p. 
1041. 

Objections  to  Capacity  to  Sue. — See 
post,  "Waiver  of  Objections,"  VIII, 
L  4. 

3.    Actions  against  Executor  or   Ad- 
ministrator. 

In  order  to  bind  the  estate  of  a  de- 
ceased person  by  judgment,  the 
representative  thereof  roust  be  sued  in 
his  representative  capacity.  Lewis  v. 
Nichols,  38  Tex.  54;  Lewis  v,  Nichols, 
37  Tex.  54;  Woodson  v.  Same,  Id.  See, 
also,  Moore  v.  Guest,  8  Tex.  117,  119. 

A  suit  against  a  defendant,  in  his 
individual  capacity,  can  not  in  any 
way  affect  the  rights  of  those  in- 
terested in  an  estate  of  which  such 
defendant  may,  at  the  time  be  admin- 
istrator. De  Witt  V,  Miller's  Adm'r, 
9  Tex.  239. 

Where  the  pleadings  show  that  a 
suit  is  brought  against  an  executrix  in 
her  representative  capacity  as  a  sur- 
viving wife,  it  is  immaterial  that  she 
was  sued  as  executrix.  Woodley  r. 
Adams,  55  Tex.  526. 

Injury  Resulting  from  Act  of  Repre- 
sentative.— In  a  suit  between  an  ad- 
ministrator and  another  party,  it 
seems  that  the  administrator  can  not 
be  made  liable  in  his  individual  ca- 
pacity for  injury  resulting  from  his  un- 
authorized act  as  administrator.  Ed- 
monson V.  Garnett,  33  Tex.  250;  John- 
son V,  Brown,  25  Tex.  Supp.  120. 

C.    JURISDICTION   AND   VENUE. 
1.   Jurisdiction. 

Probate  court  is  appropriate  tribu- 
1  nal  for  adjusting  differences,  between 
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coadministrators,  on  subject  of  admin- 
istration. Swenson  v.  Walker,  3  Tex. 
93,  96. 

Suits  against  executor  must  be 
brought  in  court  having  jurisdiction  of 
probate  proceedings,  notwithstanding 
executor  is  exempted  by  will  from  con- 
trol of  court.  Bondies  v.  Buford,  58 
Tex.  266,  269;  Neill  v.  Owen,  .3  Tex. 
145;  Richardson  v.  Wells,  3  Tex.  223. 

Nature  of  Jurisdiction  of  Probate 
Court— District  Court.— "The  right  of 
a  party  interested  in  an  estate  to  bring 
suit  against  the  administrator  in  the 
district  court  has  been  several  times 
recognized  by  this  court.  (See  Wil- 
son V.  Chjevallier,  1  Tex.  161,  and  Dob- 
bin V.  Bryan,  5  Tex.  276.)"  Hagerty 
V.  Scott,  10  Tex.  525,  530.  But  see 
Cannon  v.  McDaniel,  46  Tex.  303.  See 
the  title  COURTS,  vol.  5,  p.  268,  et 
seq. 

"There  are  cases,  however,  in  which 
the  jurisdiction  of  the  district  court 
has  been  maintained  in  suits  relating 
to  estates  of  deceased  persons,  on  ac- 
count of  some  legal  or  equitable  right 
of  the  party,  for  the  adjudication  of 
which  the  powers  of  the  county  court 
were  inadequate.  Where  a  creditor 
sought  to  reclaim  for  an  estate  a  large 
amount  of  property,  alleged  to  have 
been  fraudulently  conveyed  by  the  in- 
testate before  his  death,  it  was  decided 
that  the  suit  was  properly  brought  in 
the  district  court,  and  the  adminis- 
trator was  properly  made  a  party  to 
the  suit  to  receive  the  property,  and 
have  it  adjudged  to  him  in  the  event 
of  a  recovery.  (Hall  v.  Cormick,  7 
Tex.  269,  279.)"  Cannon  v.  McDaniel, 
46  Tex.   303,   310. 

2.    Venue. 

Under  1  Laws,  p.  364,  §  1,  requiring 
all  actions  against  administrators  to 
be  brought  in  the  county  where  the 
estate  is  administered,  all  actions  must 
be  brought  in  such  county,  notwith- 
standing the  fact  that  the  subject  of 
controversy  arose  in  another  county. 
Neill  V,  Owen,  3  Tex.  145;  Finch  v. 
Edmonson,  9  Tex.  504,  510. 


A  suit  against  an  executor  or  ad- 
ministrator must  be  brought  in  the 
county  in  which  the  estate  is  admin- 
istered; and  this  rule  can  only  be 
departed  from,  if  at  all,  in  those 
extreme  cases  where  it  may  become  nec- 
essary to  prevent  an  absconding  ad- 
ministrator from  abducting  the  prop- 
erty of  the  estate.  Richardson  v. 
Wells,  3  Tex.  223. 

A  suit  against  an  independent  ex- 
ecutor, as  such,  to  restrain  waste  and 
remove  him  from  the  trust,  was 
brought  in  the  county  of  his  residence, 
w^hile  the  will  under  which  he  derived 
his  authority  as  executor  was  pro- 
bated in  a  different  county,  in  which 
also  an  estate  was  still  being  admin- 
istered from  which  the  decedent  ob- 
tained the  property  devised.  Held, 
that  a  plea  to  the  jurisdiction  was 
properly  sustained.  Bondies  v.  Bu- 
ford, 58  Tex.  266. 

Effect  of  Statute  Requiring  Bond  of 
Independent  Executor. — A  right  of  ac- 
tion against  an  independent  executrix 
is  not  confined  to  the  county  court  of 
the  county  where  administration  is 
had,  by  Rev.  St.,  arts.  1997,  1998,  2010, 
providing  for  an  order  by  the  county 
court  requiring  an  executor  to  give 
bond,  and  to  deliver  a  legacy  or  be- 
quest, since  such  provisions  arc  not 
exclusive.  Morton  v.  Morris  (Ci^*. 
App.),   56   S.  W.   559. 

D.    PARTIES. 
1.   In  GeneraL 

Where  defendant  dies,  ordinarily  the 
representative  brought  in  is  the  ex- 
ecutor or  administrator,  but  in  a 
proper  case  the  heirs  are  treated  as 
the  representatives,  though  the  facts 
must  be  stated  which  entitled  plain- 
tiff to  bring  them  in.  Wadsworth  r. 
Cardwell,  14  Tex.  Civ.  App.  359,  37  S. 
W.   367. 

Heirs  need  not  be  parties  to  suit 
against  administrator.  Holt  v.  Clem- 
mons,  3  Tex.  423,  428. 

Minor  children  are  proper  parties 
plaintiff  to   suit  by  husband  and  wife 
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against  administrator  of  wife's  mother's 
estate.  Guy  v,  Metcalf,  83  Tex.  37,  39, 
18  S.  W.  419. 

Joinder  of  Husband  Where  Wife  Ad- 
ministratrix.— A  married  woman,  ap- 
pointed administratrix,  can  not  sue 
m  her  representative  capacity  without 
being  joined  by  her  husband.  Mitchell 
V.   Wright,  4  Tex.  283. 

So  held  under  act  of  1848.  Mitchell 
V.  Wright,  4  Tex.  283,  287. 

In  an  action  for  specific  perform- 
ance, not  upon  a  J)ond  for  title  or 
other  written  obligation  for  a  convey- 
ance of  the  land  upon  a  verbal  sale, 
followed  by  improvements,  heirs  need 
not  be  made  parties  defendant  with  the 
administrator.  Lawson  v,  Kelley,  82 
Tex.   457,   17   S.  W.  717. 

Intervention  in  Action  on  Joint 
Note. — Where  one  of  several  makers 
of  a  note  dies,  the  representative  of 
such  deceased  maker  has  the  right  to 
appear  as  a  party  defendant  for  the 
purpose  of  contesting  the  validity  of 
the  note.  Womack  v.  Shelton,  31  Tex. 
592.     See  the  title  INTERVENTION. 

Declaring  Interest  before  Interven- 
tion.— When  anyone  seeks  to  become 
party  contestant,  executor  or  admin- 
istrator may  require  him  to  declare 
his  interest  before  he  can  be  compelled 
to  enter  into  any  litigation  with  him. 
Davenport  r.  Hervey,  30  Tex.  308,  327. 
2.    Action  to  Try  Title. 

Rev.  St.,  art.  1202,  provides  "that  in 
every  suit  against  the  estate  of  a  de- 
cedent, involving  the  title  to  real  es- 
tate, the  executor  or  administrator,  if 
any,  and  the  heirs  shall  be  made  par- 
ties defendant."  The  plaintiff  com- 
pany brought  suit  to  quiet  the  title  to 
certain  land.  Held,  that  the  heirs  were 
necessary  parties  to  the  suit.  Russell 
V.  Texas  &  P.  Ry.  Co.,  68  Tex.  646,  5 
S.  W.  686. 

Article  1202,  Rev.  Stat.,  providing 
that  executor  or  administrator  and 
heirs  shall  be  made  parties  in  every 
suit  against  an  estate  involving  title  to 
real  property,  applies  to  suits  in  which 


title  is  in  controversy  and  not  to  such 
as  merely  seek  to  enforce  liens.  How- 
ard V,  Johnson,  69  Tex.  655,  659,  7  Si 
W.    522. 

The  heirs  are  not  necessary  parties 
to  an  action  to  cancel  a  tax  deed  by 
the  executor  and  sole  devisee,  in  which 
defendant  files  a  plea  in  reconvention 
in  the  nature  of  a  cross  action  of  tres- 
pass to  try  title;  Rev.  St.,  art.  1202, 
providing  that  in  suits  against  a  de- 
cedent's estate,  involving  title  to 
realty,  the  administrator  and  heirs  shall 
be  made  parties  defendant.  Lufkin  v. 
City  of  Galveston,  73  Tex.  340,  11  S: 
W.   340. 

An  executor  under  an  independent 
will  is  not  a  necessary  party  to  a  suit» 
in  a  controversy  involving  title  be- 
tween the  heir  and  one  who  had  dis- 
charged a  judgment  lien  on  the  land; 
the  judgment  having  been  rendered 
against  the  executor,  as  such,  and  a 
defective  sheriff's  deed  executed  to  the 
purchaser;  the  object  of  the  suit  be- 
ing to  subrogate  the  purchaser  who 
had  discharged  the  lien  to  the  lien  of 
the  original  judgment.  Jones  v.  Smitji, 
55  Tex.  383. 

When  Administrator  De  Bonis  Non 
Proper  Party  Plaintiff. — Thus  in  a  suit 
of  trespass  to  try  title,  brought  by  h 
widow  and  sole  heir  of  deceased,  an 
administrator  de  bonis  non  is  a  proper 
party  plaintiff  with  widow,  where  it 
appears  that  property  in  dispute  has 
never  been  turned  over  to  her.  Cas- 
sidy  V.  Kluge,  73  Tex.  154,  160,  161, 
12  S.  W.  13. 

E.    PROCESS. 

See,  generally,  the  title  SUMMONS 
AND  PROCESS. 

Where  a  defendant  is  sued  as  ex- 
ecutor of  the  estate  of  a  deceased  per- 
son, and  also  in  his  individual  ca- 
pacity, he  need  not  be  served  with 
more  than  one  copy  of  the  citation. 
Owsley  V.  Paris  Exch.  Bank,  1  Posey 
Unrep.  Cas.  93. 

If  a  suit  is  filed  by  mistake  or  other- 
wise in  the   name  of  a  decedent,  and 
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his  administrator  is  permitted  to  carry 
©n  the  suit  as  administrator,  it  would 
be  necessary  that  new  process  should 
be  served  on  the  defendant  in  the  name 
©f  the  proper  party.  Finlay  v.  Merri- 
man.  39  Tex.  56,  60. 

F.    APPEARANCE. 

The  voluntary  appearance  of  the 
legal  representative  of  one  of  the 
makers  of  a  note  sued  on  was  a 
waiver  of,  and  dispensed  with  the 
necessity  of,  a  citation.  Womack  r. 
Shelton,   31   Tex.   592. 

O.    TIME  TO   SUE  AND  LIMITA- 
TIONS. 

See  the  title  LIMITATION  OF 
ACTIONS  AND  ADVERSE  POS- 
SESSION. 

Until  partition  takes  place,  any  just 
^ebt  may  be  enforced  against  the  ad- 
ministrator, even  though  his  applica- 
tion for  final  settlement  be  on  file. 
Bledsoe  z/.  Beiler,  66  Tex.  437,  1  S.  W. 
164. 

Suit  can  not  be  maintained  against 
executor  or  administrator  as  such  after 
expiration  of  period  of  administration. 
Fisk  z\  Norvel,  9  Tex.  13,  17. 

Administrator  can  not  sustain  action 
in  representative  capacity,  after  ex- 
piration of  year  from  his  appointment 
under  Louisiana  law,  unless  adminis- 
tration is  continued.  Boyle  v.  Forbes, 
9  Tex.  35,  40. 

Retention  of  Bequest  by  Executor. 
—In  the  absence  of  fraud  on  the  part 
of  an  executor,  the  simple  fact  that  a 
legatee  was  ignorant  of  the  bequest 
will  not  impede  the  operation  of  the 
statute  of  limitations  in  favor  of  the 
executor.  Tinnen  v.  Mebane,  10  Tex. 
246. 

Where  an  executor  retains  property 
bequeathed  to  another  by  his  testator 
in  his  own  possession  under  claim  of 
ownership  after  the  beneficiary  ar- 
rives at  full  age  and  the  estate  has 
been  settled,  his  claim  becomes  ad- 
verse, and  the  statute  of  limitations 
will   run  against  an  action  for  its  re-  ' 


covery.     Tinnen    r.    Mebane,    10   Tex. 
246. 

H.   JOINDER  OF  CAUSES  OF  AC- 
TION. 

See  the  title  ACTIONS,  vol.  1,  pp. 
134.   145. 

It  is  not  competent  for  an  adminis- 
trator de  bonis  non,  nor  even  for  par- 
ties "interested  in  the  estate,"  to  com- 
bine in  one  suit  an  action  against  the 
former  administrator,  to  set  aside  an 
order  obtained  by  him,  with  an  action 
against  a  third  party  to  recover  land 
conveyed  under  such  order.  Mc- 
Donald V,  Alford,  32  Tex.  35. 

That  a  proceeding  for  specific  per- 
formance of  written  contract  for  sale 
of  land  made  by  deceased  (Pas.  Dig., 
1313),  and  one  for  partition  at  suit  of 
a  holder  of  a  joint  interest  with  the 
estate  (Pas.  Dig.  1367),  are  joined,  is 
no  objection  to  the  action  of  the  court 
upon  each.  Guilford  v.  Love,  49  Tex. 
715. 

L  CROSS  ACTION  AND  COUNTER- 
CLAIM. 

tn  an  action  by  an  administratrix, 
a»  such,  a  cross  action  can  not  be 
maintained  against  her  individually, 
though  she  is  administering  on  her  de- 
ceased husband's  estate.  Judgment 
(Civ.  App.),  50  S.  W.  1058,  reversed. 
Gresham  v.  Harcourt,  53  S.  W.  1019, 
93  Tex.  149. 

A  lien  in  favor  of  a  debt  against 
which  limitation  has  run  can  not  be 
asserted  as  a  counterclaim  against 
property  belonging  to  an  estate  in 
course  of  administration,  in  an  action 
by  the  administrator  to  secure  an  ac- 
counting of  partnership  property,  as 
liens  of  this  character  are,  under  the 
probate  law,  made  subordinate  to 
other  claims,  and  it  is  peculiarly  within 
the  jurisdiction  of  that  court  to  classify 
them  and  determine  the  order  of  pay- 
ment. Judgment  (Civ.  App.),  50  S. 
W.  1058,  reversed.  Gresham  r.  Har- 
court, 53   S.  W.   1019,   93  Tex.  149. 
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J.  PLEADING. 
1.    Petition. 

a.  In  General. 

Setting  Forth  Interest.— The  party 
claiming  the  right  to  litigate  should 
state  his  interest  before  the  adminis- 
trator is  required  to  answer  him. 
Davenport  v.  Hcrvey,  30  Tex.  308,  309. 

Showing  Necessity  for  Adniinistra- 
tion  after  Great  Lapse  of  Time. — 
There  may  be  cases  in  which,  even 
after  a  great  lapse  of  time,  administra- 
tion, at  least  a  limited  one,  may  be 
deemed  expedient;  and  it  seems  that 
the  administrator,  in  such  a  case, 
when  suing  in  the  district  court,  must 
set  out  the  facts  and  prove  them, 
which  justified  the  issue  of  letters  of 
administration  in  the  particular  case. 
Blair   r.   Cisneros,    10  Tex.   34. 

Failure  to  Attach  Copy  of  Proceed- 
ings to  Be  Revised. — Where  a  petition 
by  heirs  seeks  to  revise  proceedings 
in  the  administration  of  the  estate,  it 
is  subject  to  demurrer,  unless  a  copy 
of  the  proceedings  complained  of  is 
attached  thereto.  Ward's  Heirs  v. 
Ward,  1  Posey,  Unrep.  Cas.  234;  H.  & 
G.  N.  R.  Co.  r.  Winter,  50  Tex.  597; 
Frisby  v.  Withers,  61  Tex.  134. 

b.  Averments  as  to  Capacity. 

Executor  or  administrator  must 
over  facts  showing  his  authority  when 
suing  as  such.  Beal  v.  Batte,  31  Tex. 
371,  372. 

Administrator  seeking  to  reverse 
judgment  in  suit  to  which  he  is  not 
party,  must  allege  his  appointment 
and  that  property  would  be  assets  in 
his  hands,  if  recovered.  Thomas  z: 
Jones,    10  Tex.   5?.   54. 

Averment  as  to  Reappointment.— 
By  the  law  of  Louisiana,  introduced 
into  Texas  in  1836,  the  powers  of  an 
administrator  continued  but  one  year, 
unless  renewed;  and  a  similar  law  was 
afterwards  passed  by  the  Texas  legis- 
lature. Therefore,  where  an  adminis- 
trator, 13  years  after  his  appointment, 
sued  to  recover  land  of  the  intestate, 
and    neither   proved   nor   alleged    that 


his  appointment  had,  been  renewed 
the  court  held  that  he  was  incompe- 
tent to  sue,  and  dismissed  the  action, 
Boyle  V.  Forbes,  9  Tex.  35. 

Averments  Held  to  Show  Right  in 
Individual  Capacity. — An  allegation 
that  A.  B.,  administrator  of  C.  D.,  is 
the  owner  of  a  promissory  note  pay- 
able to  bearer,  will  be  construed  as  an 
allegation  that  A.  B.  personally  is  the 
owner  of  such  note.  Rider  v.  Duval, 
28  Tex.  622;  Gayle  v.  Ennis,  1  Tex. 
184;  Lipscomb  v.  Ward;  2  Tex.  277; 
Groce  v.  Herndon,  2  Tex.  410;  Butler 
V.  Robertson,  11  Tex.  142;  Claiborne 
r.  Yoeman,  15  Tex.  44;  Hall  v.  Pear- 
man,  20  Tex.  168. 

The  affix  of  guardian  or  administra- 
tor to  the  plaintiff's  name  is  mere  per- 
sonal description,  and  inconsistencies 
in  such  description  in  the  record  are 
immaterial,  because  the  whole  may  be 
stricken  out  as  surplusage.  Morrison 
V.  Hodges,  25  Tex.  Supp.  176. 

A  petition  declaring  on  a  judgment 
of  another  state  in  favor  of  a  dece- 
dent, which  alleges  that  plaintiff  was 
appointed  and  qualified  as  temporary 
administrator  of  the  estate  of  said  de- 
cedent, and  was  afterwards  appointed 
administrator,  but  contains  no  allega- 
tion that  he  qualified  as  such,  or  that 
he  brings  the  action  in  such  capacity, 
is  insufficient  to  support  a  judgment 
in  his  favor  as  administrator.  Wilson 
V.  Hall,  13  Tex.  Civ.  App.  487,  36  S. 
W.  327;  Roundtree  v.  Stone,  81  Tex. 
299,  16  S.  W.  1035;  Rider  v.  Duval,  28 
Tex.  622;  Cochrane  v.  Day,  27  Tex.  385; 
Thomas  v.  Jones,  10  Tex.  52;  Beal  v. 
Batte,  31  Tex.  371;  Guest  v.  Phillips, 
34  Tex.   176. 

There  is  no  error  in  overruling  an 
exception  to  a  petition  which  de- 
scribes the  plaintiff  as  administrator 
of  a  deceased  resident  of  another  state, 
and  sets  out  as  the  cause  of  action  a 
judgment  recovered  in  that  capacity  in 
such  other  state.  The  words  "as  ad- 
ministrator*' may  be  treated  as  sur- 
plusage,  as    it    is    immaterial    in    what 
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capacity  the  plaintiff  recovered  judg- 
ment. Nelson  v.  Bagby,  25  Tex.  Supp. 
305.* 

Words  "executors  and  trustees  under 
the  last  will  and  testament,"  etc.,  as 
used  in  petition  in  suit  to  try  title, 
must  be  deemed  as  merely  discriptio 
personae,  and  do  not  indicate  the  ca- 
pacity in  which  plaintiffs  sue.  The 
plaintiffs  were  asserting  title  in  them- 
selves and  not  one  of  which  they  were 
the  mere  representatives.  Roundtree 
V.  Stone,  81  Tex.  299,  16  S.  W.  1035; 
Rider  v.  Duval,  28  Tex.  622,  624;  Gayle 
V,  Ennis,  1  Tex.  184. 

Where,  in  trespass  to  try  title,  plain- 
tiffs alleged  that  they  were  executors 
under  a  will,  and  that  they  were  law- 
fully seised  and  possessed  of  the  land 
until  a  certain  date,  when  they  were 
ejected,  and  prays  judgment  for  title 
and  possession,  etc.,  the  allegation  that 
they  were  executors  should  be  treated 
as  merely  descriptive  of  the  persons, 
and  the  petition  construed  as  asserting 
a  right  to  recover  in  their  individual 
capacity.  Hayden  v.  Kirby,  72  S.  W. 
198,   31   Tex.   Civ.   App.  441. 

SufiBcient  Allegation  of  Representa- 
tive Capacity. — A  petition  entitled  "A., 
independent  executrix  of  E.,"  is  not 
the  petition  of  A.  in  her  individual 
right,  when  it  again  mentions  A.  as  a 
distinct  party  suing  in  her  own  right, 
and  thus  makes  evident  an  intention 
to  proceed  in  both  capacities.  McKee 
V.    Ellis   (Civ.  App.),   83   S.   W.   880. 

Instance  of  complaint  held  to  charge 
sufficiently  administrator  in  his  official 
capacity.  Richardson  v.  Wells,  3  Tex. 
223,  229.  See,  also,  Craighead  v.  Bruff, 
(Civ.   App.),   55   S.   W.   764. 

That  defendant  is  described  in  a 
complaint  as  the  executor  of  the  estate 
of  deceased,  instead  of  executor  of 
the  last  will  of  deceased,  is  immaterial. 
Craighead  v.  Bruff  (Civ.  App.),  55  S. 
W.  764. 
c.    Amendment. 

A  petition,  asserting  title  in  the  plain- 
tiff,   and    seeking    a    recovery    in    his 


right,  was  amended  to  assert  title  in 
an  estate  of  which  the  plaintiff  was  ad- 
ministrator. Held,  the  amendment 
operated  an  abandonment  of  suit  as 
first  filed,  and  set  up  a  cause  of  action 
in  the  estate.  Morales  v.  Fisk,  66  Tex. 
189,  18  S.  W.  495. 

Amendment  Changing  Character  in 
Which  Suit  Brought. — See  the  title 
AMENDMENTS,  vol.  1,  p.  219. 

Amendment  Making  Administrator 
Party  Plaintiff. — A  suit  was  brought 
in  the  name  of  B.  after  .his  death,  but 
no  service  procured  on  the  defendants. 
At  a  subsequent  term  B.'s  administra- 
tor was  made  a  party  plaintiff,  and 
filed  an  amended  petition,  after  which 
defendants  were  cited  to  answer  the 
petition  of  the  administrator.  Held, 
that  a  plea  in  abatement,  alleging  the 
death  of  B.  at  the  time  of  bringing 
the  suit,  was  properly  overruled.  Fin- 
lay  V.  Merriman,  39  Tex.  56. 

d    Profert. 

In  an  action  by  one  for  the  use  of 
another  administrator  of  an  estate, 
profert  of  the  letters  of  administration 
can  not  be  required  and  is  not  even 
proper.  Jones  v.  Nowland,  Dall.  Dig. 
451. 

2.   Plea  or  Answer. 

a.    Denial  of  Authority  and  Capacity 
to  Sue. 

(1)    Necessity  for   and   Sufficiency  of 
Plea. 

The  right  of  one  to  sue  as  the  ad- 
ministrator of  a*  decedent  must  be 
questioned,  if  at  all,  by  special  plea  in 
abatement.  Barton  v,  Davidson  (Civ. 
App.),  45  S.  W.  400;  Spann  r.  Glass, 
35  Tex.  761,  762;  Fischer  v.  Giddings,  43 
Tex.  Civ.  App.  393,  95  S.  W.  33,  af- 
firmed in  101  Tex.  635,  no  op.;  Calla- 
han V.  Hendrix,  79  Tex.  494,  15  S.  W. 
593;  Dignowitty  v,  Coleman.  77  Tex. 
98,  13  S.  W.  857;  Dolson  v.  De  Ganahl. 
70  Tex.  620,  8  S.  W.  321.  See  Tobler 
V.   Stubblefield,  32  Tex.   188. 

In  a  suit  by  an*  administrator  the 
defendant  may  put  in  issue  the  plain- 
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tiffs  right  to  sue  in  that  capacity,  and 
adduce  in  evidence  the  proceedings  in 
the  probate  court  to  show  his  want  of 
authority.     Cain  v.  Haas,   18  Tex.  616. 

Where  an  administrator  is  plaintiff, 
a  general  denial  of  all  the  allegations 
in  the  petition  does  not  put  in  issue 
the  character  in  which  he  sues.  Cheat- 
ham V,  Riddle,  12  Tex.  112;  Dignowitty 
V,  Coleman.  77  Tex.  98,  99,  13  S.  W.  857; 
Spann  v.  Glass,  35  Tex.  761;  Tolbert  z\ 
McBride,  75  Tex.  95,  12  S.  W.  752, 
citing  Aulanier  v.  Governor,  1  Tex. 
653,  666,  as  having  determined  the 
principle.  See  to  the  same  effect 
Clifton  V,  Lilley,  12  Tex.  130,  134; 
Callahan  v,  Hendrix.  79  Tex.  494,  15 
S.   W.   593. 

Defendant  having  gone  to  trial  with- 
out pleading  specially  that  plaintiff  was 
not  an  administrator  when  he  sued  in 
that  capacity  could  not  afterwards 
question  his  authority.  Dignowitty  v, 
Coleman,  77  Tex.  98,  13  S.  W.  857; 
Callahan  v,  Hendrix;  79  Tex.  494,  15 
S.  W.  593;  Dolson  v.  DeGanahl,  70 
Tex,  620,  8  S.  W.  321;  Cheatham  v. 
Riddle,  12  Tex.  112,  citing  Aulanier  v. 
Governor,  1  Tex.  653,  666  as  having 
determined  the  principle.  See  to  the 
same  effect  Clifton  r.  Lilley,  12  Tex. 
130. 

Plaintiff  was  appointed  temporary  ad- 
ministrator to  sue  for  the  recovery  of 
land  belonging  to  the  estate  of  a  de- 
ceased person,  under  Rev.  Stat.,  art. 
1887.  Under  section  1880  such  tempo- 
rary appointment  ceased  to  operate  at 
the  next  regular  term  of  the  county 
court,  unless  an  order  was  made  at 
that  time  continuing  the  appointment. 
More  than  one  term  of  the  county 
court  intervened  between  the  appoint- 
ment of  plaintiff  and  the  trial  of  the 
cause.  Held,  that  defendant  could  not 
compel  plaintiff  to  show  his  authority 
to  prosecute  the  suit  under  a  general 
denial  or  plea  of  not  guilty,  but  only 
under  a  special  plea  denying  plaintiff's 
authority.  Dignowitty  v.  Coleman,  77 
Tex.   98,   13   S.   W.   857. 


Answers  alleging  that  administrator 
is  not  entitled  to  sue  should  state  rea- 
sons. Claiborne  v.  Yoeman,  15  Tex. 
44,   46. 

Plea  That  Administrator  Was  Ap- 
pointed without  Notice. — It  seems  that 
a  suit  can  not  be  sustained  by  an  ad- 
ministrator except  an  administrator 
pro  tem.  appointed  in  conformity  to 
the  statute  who  has  been  appointed 
without  notice,  if  the  objection  be 
properly  taken  by  plea  in  abatement. 
Cain  V.  Haas,   18  Tex.  616. 

Plea  or  Special  Demurrer  Objecting 
That  Appointment  Void. — An  objec- 
tion by  the  defendant,  in  a  suit  by  an 
administrator  de  bonis  non,  that  the 
plaintiff's  appointment  is  void,  the  let- 
ters   having    been    granted    more    than 

14  years  after  the  death  of  the  in- 
testate, should  be  taken  by  plea  or 
special  demurrer.  Cochran's  Adm'rs  v, 
Thompson.   18  Tex.  652. 

Answer  of  Previous  Grant  to  An- 
other and  Determination  Thereof. — It 
is  no  answer  to  a  suit  by  one  as  ad- 
ministrator that  administration  was 
previously  granted  to  another,  and 
subsequently  determined  by  operation 
of  law,  for  the  estate  may  not  have 
been  administered,  and  the  administra- 
tion may  have  been  rightfully  renewed 
and   continued.     Claiborne  v.  Yoeman, 

15  Tex.   44. 

Can  Not  Be  Put  in  Question  by  De- 
miirrer  to  Evidence. — Where  a  plain- 
tiff sues  in  the  character  of  an  admin- 
istrator, his  right  to  sue  in  that  ca- 
pacity can  not  be  called  in  question 
on  a  demurrer  to  his  evidence  or  other- 
wise unless  the  answer  of  the  defend- 
ant controvert  and  put  in  issue  the 
character  in  which  the  plaintiff  brings 
the  suit.     Rider  v.  Duval,  28  Tex.  622. 

Plea  Held  a  Sufficient  Denial  of 
Representative  Capacity. — Where  the 
petition  showed  that  administration 
had  been  granted  to  the  plaintiff  in 
1888,  and  there  was  no  demurrer,  but 
the  defendant,  by  way  of  amendment 
of  his  answer,  not  under  oath,  denied 
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the  representative  character  of  the 
plaintiff,  it  was  held  that  the  plea  was 
well  pleaded.  Boyle  v,  Forbes,  9 
Tex.   35. 

When  Plea  Immaterial — Action  on 
Note. — In  an  action  by  an  administra- 
tor on  a  note  which  describes  the  payee 
as  administrator,  a  denial  that  plain- 
tiff is  administrator  presents  an  im- 
material issue  and  is  bad,  though  it 
is  in  proper  form.  Claiborne  v.  Yoe- 
man,   15   Tex.  44. 

A  general  denial  by  an  administrator 
does  not  put  in  issue  the  character  in 
which  he  is  sued.  In  the  absence  of 
a  specific  plea  denying  his  official 
character  the  plaintiff  is  not  required 
to  prove  that  defendant  was  adminis- 
trator as  alleged.  Tolbert  v.  McBride, 
75  Tex.  95.  98,  12  S.  W.  752. 

(2)  Verification. 

In  order  to  put  in  Issue  the  legal 
capacity  of  an  administratrix  to  sue, 
defendant  must,  under  Rev.  St.  1895, 
art.  1265,  cl.  2,  deny  such  .capacity 
under  oath.  Young  v.  Meredith,  85  S. 
W.  32,  38  Tex.  Civ.  App.  59. 

(3)  Time  of  Interposing. 

See  post,  "Time  within  Which 
Answer  Required,"  VIII,  J,  C,  c. 

b.  Plea  of  Not  Guilty. 

See  post,  "Necessity  for  and  Suffi- 
ciency of  Plea,"  VIII,  J,  2,  a.  (l). 

Facts  which  show  that  the  plain- 
tiff has  no  right  to  recover  in  the  ca- 
pacity in  which  he  sues,  as  that  of 
administrator,  go  to  the  foundation  of 
the  action,  and  may  be  given  in  evi- 
dence under  the  plea  of  not  guilty,  in 
the  action  of  trespass  to  try  title.  Blair 
V.  Cisneros,  10  Tex.  35.  But  see  post, 
"Waiver  of  Objections,"  VIII,  J,  4. 

c.  Plea   in   Abatement   upon   Removal 

of  Administrator  Pending  Suit. 
On  the  removal  of  an  administrator, 
suing  as  administrator,  pending  the 
suit,  the  defendant  must  plea  in  abate- 
ment puis  darrein,  etc.,  or  the  judg- 
ment will  bind  him.  Hall  v.  Pearman, 
20  Tex.  168. 


d.  Time  within  Which  Answer  Re- 
quired. 

Privilege  of  Year  within  WWch  to 
Answer. — The  right  of  executors  to  a 
year  from  their  appointment  within 
which  to  plead  is  in  the  nature  of  a 
personal  privilege,  and  the  entry  of  a 
judgment  within  the  year  does  not 
render  it  void.  Ross  v.  Drouilhet,  80 
S.    W.   241,   34   Tex.   Civ.   App.  327. 

May  Plead  to  Capacity  after  Craving 
Oyer. — Where  the  defendant  craves 
oyer  of  the  plaintiffs  letters  of  ad- 
ministration in  the  first  instance,  it 
will  be  in  time  to  plead  to  the  capacity 
of  the  plaintiff  as  soon  as  the  letters 
shall  have  been  filed.  Lovering  v.  Mc- 
Kinney,  7  Tex.  521. 

Demurrer  and  Plea  of  Nonprofcrt 
after  Answer. — A  plea  of  nonprofert 
of  letters  of  administration  and  de- 
murrer interposed  after  a  plea  to  the 
merits  in  an  action  on  a  note  by  one 
to  the  use  of  another  administrator  of 
an  estate,  should  be  disregarded  as 
coming  too  late.  Jones  v.  Nowland, 
Dall.  Dig.  451.  See  the  title  DE- 
MURRERS, vol.  6,  p.  270. 

3.  Inconsistencies  between  Pleadings 
of  Administrator  and  Heirs. 

However  inconsistent  or  repugnant 
to  allegations  in  administrator's  plead- 
ings allegations  in  pleadings  of  heirs 
who  have  been  made  parties  to  suit 
by  administrator  may  be,  they  will  not 
annul  allegations  in  administrator's 
pleadings.  Walton  v.  Talbot,  1 
Posey,   511,   514. 

4.  Waiver  of  Objections. 

Failure  to  Make  Intervener  Declare 
His  Interest. — If  an  administrator 
waive  his  right  to  make  a  party  claim- 
ing the  right  to  litigate  to  propound 
his  interest  in  the  matter  in  dispute, 
he  can  not  be  heard  to  object  in  the 
supreme  court,  for  the  first  time,  that 
his  adversary  had  no  interest  in  the 
estate.  Davenport  v.  Hervey,  30  Tex. 
308,  309. 

Failure  to  Make  Profert  of  Letters 
of    Administration. — The    fact    that   a 
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plaintiff  who  was  administrator  did 
not  make  profert  of  his  letters  of  ad- 
ministration is  such  an  error  as  must 
be  objected  to  in  the  court  below,  or 
it  can  not  be  taken  advantage  oi  in 
the  supreme  court.  Holdeman  v. 
Knight,   Dallam   566. 

Failing  to  Show  Continuance  of  Au- 
thority.— The  civil  law  requires  that  all 
exceptions  to  the  person  of  plaintiff, 
and  tending  to  show  that  he  had  no 
right  to  sue  in  the  character  which  he 
assumed,  being  dilatory  exceptions, 
should  be  interposed  before  answer  to 
the  merits.  An  executor's  petition 
showed  that  he  had  been  appointed 
more  than  a  year  before,  and  did  not 
show  a  continuance  of  his  character 
by  the  proper  tribunal.  Defendant 
asked  an  instruction  that,  to  "enable 
plaintiff  to  maintain  this  suit,  it  is  in- 
dispensable that  he  show  that  he  is 
now  the  executor."  Held,  that  the  ob- 
jection, not  having  been  taken  in  due 
time  and  in  the  proper  manner,  was 
waived.     Coles  v.  Perry,  7  Tex.  109. 

Failure  to  Plead  Want  of  Capacity. 
— See  post.  "Necessity  for  and  Suffi- 
ciency of  Plea,"  VIII,  J,  2,  a,  (1). 

K.    EVIDENCE. 

1.  Presumptions. 

The  presumption  in  favor  of  testi- 
mony arising  from  the  failure  of  the 
opposite  party  to  rebut  it,  does  not 
obtain  in  case  of  an  administrator, 
who  may  be  ignorant  of  the  facts  nec- 
essary to  enable  him  to  make  a  full 
defense.  Chandler  v.  Meckling,  22 
Tex.  36. 

2.  Admissibility  and  SufiBciency. 
a.    In  General. 

More  indulgence  is  extended  to  the 
representatives  of  deceased  persons,  in 
making  proof  of  facts  which  rest  in 
parol,  than  would  be  allowed  to  the 
persons,  themselves,  if  living.  Gay  v. 
McGuffin,  9  Tex.  501. 

Evidence  to  Show  Discharge  Pend- 
ing Former  Suit — Where  it  appeared 
by  bill  of  exceptions  that  the  defend- 
ant read  as  a  part  of  his  claim  of  title 


to  the  land  in  controversy,  a  judg- 
ment rendered  in  Gaudalupe  district 
court,  wherein  Frisbee,  administrator 
of  Bateman,  deceased,  as  plaintiff,  and 
the  plaintiff  and  others  were  defend- 
ants, and  an  execution  thereon  under 
which  the  land  was  sold  to  Peyton 
Medlin;  and  that  plaintiff  then,  by  way 
of  rebuttal,  offered  to  read  the  deposi- 
tion of  F.  Chenault,  clerk  of  the  county 
court  of  Gonzales  county,  and  a  certi- 
fied copy  of  a  decree  of  said  court, 
to  show  that  Frisbee  had  been  dis- 
charged from  the  administration  of  the 
estate  of  Bateman,  deceased,  two 
months  previous  to  the  rendition  of 
said  judgment;  which  evidence,  on  ob- 
jection of  defendant,  the  court  re- 
fused to  receive,  it  was  held  there  was 
no  error,  both  because  the  plaintiff 
sued  as  "A,  administrator  of  B."  and 
the  defendant  failed  to  plead  in  abate- 
ment the  discharge  of  the  administra- 
tor since  commencement  of  syit.  Hall 
V.  Pearman,  20  Tex.  168. 

Clerk's  Certificate  That  No  Claims 
Filed. — In  suit  by  administrator,  ex 
parte  certificate  of  clerk  that  no  claims 
had  been  filed  against  estate  was  not 
admissible;  he  should  testify  as  a  wit- 
ness. Myers  v.  Jones,  4  Tex.  Civ. 
App.   330,   332,   23    S.   W.   562. 

b.     Proof    of    Appointment    and   Au- 
thority. 

Authority  of  an  administrator  may 
be  proved  not  only  by  letters  of  ad- 
ministration, but  by  records  of  the 
court  which  appointed  him.  Outler  v, 
Elam,  1  App.  Civ.  Cases,  §  1003. 

Where  the  record  shows  the  appoint- 
ment of  an  administrator,  his  annual 
reports,  recognition  of  him  by  the 
court,  his  final  settlement  and  dis- 
charge, and  also  a  contest  and  com- 
promise with  him  by  the  heirs  in  re- 
gard to  the  final  report,  his  official 
status  must  be  regarded  as  settled. 
Halbert  v.  Carroll  (Civ.  App.),  25  S. 
W.  1102;  Guilford  r.  Love,  49  Tex. 
715;  Alexander  v.  Maverick,  18  Tex. 
TT9,    197. 
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Under  Pasch.  Dig.  art.  1286,  pre- 
scribing the  evidence  necessary  to 
make  proof  of  the  appointment  and 
qualification  of  an  executor  and  ad- 
ministrator, if,  on  the  trial  of  an  ac- 
tion, the  authority  of  an  executor  or 
administrator  be  denied,  he  must  pro- 
duce his  letters  of  administration,  duly 
signed  and  sealed,  or,  if  lost,  then  the 
certificate  of  the  clerk  that  such  let- 
ters have  issued.  Werbiskie  v,  Mc- 
Manus,  31  Tex.  116,  explained  in 
Outler  V.  Elam,  1  App.  Civ.  Cases,  § 
1003,  in  which  it  was  said:  "The  case 
of  Werbiskie  v,  McManus,  31  Tex. 
116,  was  decided  under  the  probate 
law  of  1848,  and  the  fact  seems  to 
have  been  overlooked  that  though  let- 
ters may  be  sufficient  evidence  of  ad- 
ministration granted,  they  are  not 
made  the  only  or  exclusive  evi- 
dence. That  case,  however,  seems  to 
have  been  decided  chiefly  on  the  ground 
of  an  assumed  necessity  of  protecting 
the  federal  revenue  by  enforcing  the 
prepayment  of  the  stamp  tax,  without 
which  letters  could  not  be  read  in  evi- 
dence." 

An  order  appointing  an  administra- 
tor, and  directing  that  letters  issue  to 
him  accordingly,  on  his  giving  bond, 
is  not  sufficient  evidence  of  his  ap- 
pointment without  proof  that  the  re- 
quired bond  had  been  given.  O'Neal 
V,  Tisdale,  12  Tex.  40. 

When  Proof  Not  Necessary. — 
Where  character  in  which  plaintiff 
sues  is  not  put  in  issue  by  plea  deny- 
ing that  he  is  executor,  appointment 
need  not  be  proved.  Callahan  v. 
Hendrix,  79  Tex.  494,  499,  15  S.  W. 
593;  Dolson  v.  De  Ganahl,  70  Tex.  620, 
8  S.  W.  321;  Dignowitty  v.  Coleman,  77 
Tex.  98,  13  S.  W.  857. 

Where,  in  an  action  on  a  note,  plain- 
tiff alleged  that  he  was  administrator 
de  bonis  non,  and  the  note  was  payable 
to  another  person  as  administrator  of 
the  same  estate,  plaintiff  need  not  prove 
that  he  was  the  administrator  de  bonis 
non,  where  there  was  no  plea  or  answer 


interposed  denying  his  allegation  to 
that  effect.  Tobler  v.  Stubblefield,  32 
Tex.  188. 

Under  the  general  denial  no  proof  of 
die  representative  character  of  an  ad- 
ministrator, suing  as  such  is  required. 
Cheatham  v.  Riddle,  12  Tex.  112,  cit- 
ing Aulanier  v.  Governor,  1  Tex.  653, 
666,  as  having  determined  the  princi- 
ple. See  to  the  same  effect  Clifton  v. 
Lilley.  12  Tex.  130,  134. 
c.   Proof  as  to  Assets. 

Creditor,    heir,   etc.,   of   estate    is   in- 
admissible witness  to  increase  fund  out 
of  which  he  may  be  benefited.     John- 
son V.  Alexander,  14  Tex.  282,  385. 
3.   Effect  of  Admissions. 

Estate  is  bound  by  administrator's 
admissions  in  pleading.  Carr  v.  Row- 
land,  14  Tex.  275,  278.  See,  generally, 
the  title  DECLARATIONS  AND 
ADMISSIONS,  vol.  6,  p.  1. 

L.      QUESTION     OF     LAW     AND 
FACT. 

The  construction  of  the  powers  of 
an  executor  or  administrator  is  for 
the  court.  Altgelt  v.  Oliver  Bros. 
(Civ.  App.),  86  S.  W.  28. 

M.    JUDGMENT. 

1.  Capacity  in  Which  Judgment    Re- 

covered. 
Where  R.  sued  on  a  note  pay- 
able to  D.  or  bearer,  setting  forth 
that  he,  R.,  was  the  holder,  but  de- 
scribing himself  as  "administrator  of 
the  estate  of  L.,  deceased,"  the  words 
were  held  to  be  descriptio  personae 
only,  and  in  no  way  militating  against 
his  right  to  a  judgment  in  his  own 
name.  Rider  %\  Duval,  28  Tex.  622; 
Gayle  v.  Ennis,  1  Tex.  184;  Lipscomb 
V.  Ward,  2  Tex.  277;  Groce  v.  Herndon, 
2  Tex.  410;  Butler  v,  Robertson,  11 
Tex.  142;  Claiborne  v.  Yoeman,  15 
Tex.  44. 

2.  Validity. 

a.  In  General 

It  is  doubtful  whether  a  judgment 
rendered  against  executors  under  act 
of  1848,   where   provisions   of  that  act 
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have  not  been  fully  complied  with, 
would  be  void.  Woodley  v.  Adams,  55 
Tex.  526,  532. 

Where  one  of  two  joint  defendants 
died  pending  suit,  and  the  executors 
of  the  deceased  defendant  were  made 
parties,  it  was  proper  for  the  court  to 
render  judgment  against  the  defend- 
ants jointly,  with  an  order  that  exe- 
cution should  issue  against  the  surviv- 
ing defendant,  and  that  the  executors 
should  pay  the  judgment  in  due  course 
of  administration.  Bennett's  Ex'rs  v. 
Spillars,  7  Tex.  600. 

b.    Judgment  by  Default  and  Decrees 
Pro  Confesso. 

Where,  in  an  action  against  the 
executor  of  an  insolvent  estate,  an  ex- 
ception was  sustained  to  the  answer, 
it  was  error  to  assume  the  facts  al- 
leged in  the  petition  to  be  true  for 
want  of  an  answer,  and  to  render  judg- 
ment thereon  without  the  introduction 
of  evidence.  Hendrix  v.  Hendrix,  46 
Tex.  6. 

Petition  Insufficient  to  Support  Judg- 
ment by  Default. — A  petition  in  a  suit 
against  an  executor,  instituted  in  one 
county,  which  alleges  that  defendant 
resided  in  another  county,  and  which 
fails  to  allege  that  the  estate  was  be- 
ing administered  in  the  former  county, 
is  insufficient  to  support  a  judgment 
by  default  against  the  executor.  Rog- 
ers V,  Harrison,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  494. 
3.   Construction. 

If  a  suit  is  instituted  and  progresses 
against  the  defendant  as  administra- 
tor, and  the  judgment  is  against  "said 
defendant/*  it  is  a  judgment  de  bonis 
testatoris.  Clapp  v.  Walters,  2  Tex. 
130. 

Where  suit  was  brought  against  an 
administrator,  to  establish  a  claim 
against  the  estate,  and  judgment  went, 
by  consent,  against  the  administrator, 
for  costs  unnecessarily  incurred  by 
him  upon  which  execution  was  ordered; 
the  judgment  was  construed  to  be 
against  the  administrator  in  his  repre- 


sentative capacity.  Davis  v.  Thomas, 
5  Tex.  389.  See  post,  "Costs,"  Vllf,  P. 
Judgment  recovered  by  "A.  B.,  ad- 
ministrator," is  presumed  to  be  recov- 
ered in  his  own  right,  and  not  by  him 
as  administrator;  it  not  appearing  that 
he  could  not  have  recovered  in  his  own 
right.    Hall  V,  Pearman.  20  Tex.  168. 

4.    Operation  and  Effect. 

a.  As  Merger  of  Cause  of  Action. 

A  proceeding  in  the  probate  court 
of  another  state  against  an  adminis- 
tratrix to  obtain  necessary  orders  for 
settling  the  estate,  and  the  issuance  of 
such  orders  in  administration  proceed- 
ings, under  which  execution  or  fieri 
facias  would  issue  against  her  in  case 
of  her  failure  to  comply,  would  not 
merge  a  prior  cause  of  action  in  favor 
of  her  resident  creditor  into  such 
judgment,  since  such  orders  would 
not  be  deemed  a  judgment  merging 
the  creditor's  right  of  action  for  dam- 
ages. Drane  v.  Gunymere,  2  Posey 
Unrep.    Cas.    496. 

b.  Conclusiveness. 
(1)    In  General. 

Where  an  issue  has  been  fairly 
made  and  determined  in  probate  court, 
it  is  not  indefinitely  open  to  re-exami- 
nation at  every  succeeding  term  until 
the  closing  of  the  administration.  Hart- 
well  V,  Jackson,  7  Tex.   576,   580. 

Errors  and  irregularities  in  a  judg- 
ment rendered  in  a  temporary  admin- 
istration can  not  be  corrected  in  the 
permanent  administration,  as  they  are 
distinct  proceedings,  and  a  judgment 
in  one  can  not  be  collaterally  attacked 
in  the  other.  Ball  v.  Ball's  Estate  (Civ. 
App.),  45  S.  W.  605. 

A  decree  which,  although  not  regu- 
lar, is  not  an  absolute  nullity,  will  pro- 
tect an  administrator  acting  there- 
under. Johnson  v.  Wilcox,  53  Tex.  413, 
421. 

As  Evidence. — Where,  in  a  suit  to  re- 
cover a  tract  of  land  which  the  de- 
fendant claimed  to  have  purchased  at 
a  sheriffs  sale  and  as  part  of  his  claim 
of  title,  set  up  a  judgment  recovered  by 
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F.  as  administrator  of  B.  against  the 
plaintiff,  it  was  proper  to  exclude  as 
evidence  the  deposition  of  the  county 
clerk  of  court  that  F.  had  been  dis- 
charged as  administrator  of  B.  two 
months  prior  to  the  rendition  of  the 
judgment.  Hall  v,  Pearman,  20  Tex. 
168. 

Effect  of  Failure  to  Appeal.— Where 
an  administrator  has  neither  objected 
to  nor  appealed  from  a  final  judgment 
agamst  him  in  favor  of  certain  minor 
heirs,  he  can  not,  at  a  suDsequent  term 
of  court,  be  heard  to  say  that  he 
should  not  pay  the  judgment.  Har- 
mon V.   Bynum,  40  Tex.   324. 

Collateral  Attack.— The  validity  of 
a  judgment,  rendered  in  a  court  of  gen- 
eral jurisdiction,  against  one  named  in 
a  will  as  executrix  and  sole  legatee, 
after  the  failure  of  the  executrix  to 
file  an  inventory  of  the  estate,  which 
judgment  recites  that  she  is  executrix, 
and  directs  the  issuance  of  execution 
against  the  executor  to  sell  the  prop- 
erty of  the  estate  to  satisfy  the  judg- 
ment, however  erroneous  it  may  have 
been,  had  an  appeal  been  prosecuted, 
is  not  a  nullity,  and  can  not  be  at- 
tacked in  a  collateral  proceeding.  Wil- 
lis &  Bro.  V.  Ferguson,  46  Tex.  496. 

(2)    Persons  Bound. 

Suit  by  holder  of  title  under  heirs: 
defense,  a  decree  in  a  suit  in  district 
court  rendered  in  1868,  the  adminis- 
trator being  party;  the  heirs  were  not 
parties.  Held,  that  the  decree  against 
the  administrator  divested  title  from 
the  heirs.  Lawson  v.  Kelley,  82  Tex. 
457,  17  S.  W.  717. 

Rev.  Stat.  1895,  art.  2255,  provides 
for  the  review  of  a  probate  order  by 
the  district  court  by  appeal  at  the  in- 
stance of  any  person  who  may  con- 
sider himself  aggrieved  thereby,  and 
article  332  authorizes  such  review  by 
certiorari  at  the  instance  of  any  per- 
son interested  in  the  estate.  Held, 
that,  where  the  administrator  of  a 
decedent's  estate  unsuccessfully  prose- 
cuted an  appeal  from  an  order  setting 


aside   a   homestead   to   the  widow,  the 
judgment   on   such   appeal   was   conclu- 
sive   on    decedent's    minor    heirs,    who 
were  distributees  of  the  estate  in  course 
of   administration,    though     they    were 
not  represented  by  guardian,  and  pre- 
I  eluded   the    administrator    from    subse- 
I  quently       maintaining       certiorari     as 
I  guardian  of  such  minors  to  review  the 
I  same  order.     Pearce  v.  Leitch,  43  Tex. 
\  Civ.  App.  398,  96  S.  W.   1094,  affirmed 
in  101  Tex.  652,  no  op. 

Persons  who  are  distributees  of  an 
estate  are  parties  to  the  administration, 
and  are  bound  by  the  orders  of  the 
probate  court  in  the  administration. 
Cooper  V.  Loughlin,  75  Tex.  524,  13 
S.  W.  37. 

Creditors. — Where  an  executor  was 
sued  by  a  creditor  of  the  estate,  who 
exhibited,  as  part  of  his  petition,  a 
judgment  of  the  orphans'  court  in  Ala- 
bama against  the  executor  for  all  the 
assets  in  his  hands  unaccounted  for,  in 
favor  of  the  heir  of  the  testator,  it  was 
held  that  said  judgment,  so  long  as  it 
remained  unreversed  and  unimpeached 
on  the  ground  of  fraud,  was  conclu- 
sive against  suits  by  creditors  against 
the  executor.  Parker  v.  Cater,  8  Tex. 
318. 

c.   Evidence  of  Capacity  in  Which  De- 
fendant Sued. 

Where  sale  under  judgment  which 
prima  facie  made  defendants  person- 
ally liable  was  attacked  more  than 
twenty-five  years  after  it  was  made,  the 
pleadings  may  be  read  in  connection 
with  such  judgment,  to  show  defend- 
ants were  sued  as  executors.  Groom 
V.  Winston,  18  Tex.  Civ.  App.  1,  4,  43 
S.  W.  1072. 

5.    Amendment. 

See  post,  "Judgment  on  Appeal," 
VIII.  O,  12. 

C.    Revival. 
Judgment    Recovered   by    Decedent 

—Prior  to  Act  1846  (Hart.  Dig.  art 
784),  an  action  of  debt  on  the  judg- 
ment, in   the   name  of  the   administra- 


Digitized  by 


Google 


Executors  and  Administrators 


685 


tor  de  bonis  non,  was  the  proper 
remedy  to  revive  a  judgment  recov- 
ered by  a  deceased  administrator. 
Austin  V.  Townes,   10   Tex.   24. 

Where  the  plainti£F  died,  after  judg- 
ment had  been  rendered  against  him, 
his  administrator  had  no  means  of  re- 
viving the  judgment  against  himself, 
in  the  district  court.  Teas  v,  Robin- 
son, 11  Tex.  774;  Tucker  r.  Anderson, 
25  Tex.   Supp.   155. 

N.  BILL  OF  REVIEW. 

The  bill  of  review  provided  in  the 
probate  act  of  1870  (Paschars  Dig., 
art  5791)  is  not  governed  by  the  rules 
of  chancery  practice  in  bills  of  re- 
view.    Janson  v.  Jacobs,   44  Tex.  573. 

If  a  probate  order  casts  a  cloud  on 
the  right  of  an  heir  or  devisee,  creat- 
ing an  obstacle  in  asserting  such  right, 
as  in  a  compromise  by  an  administra- 
tor of  a  judgment  obtained  by  him  in 
behalf  of  the  estate  and  by  him  com- 
promised, which  judgment  was  com- 
promised by  mistake  or  fraud,  such 
order  by  bill  of  review  may  be  an- 
nulled, and  the  party  in  interest  al- 
lowed to  use  the  name  of  the 
administrator  in  proceedings  asserting 
his  rights;  the  administrator  and  the 
defendants  in  the  judgment  being  nec- 
essary parties,  but  the  decree  would 
only  extend  to  the  revision  of  the  act 
of  the  court  in  administering  the  es- 
tate; the  judgment  affected  by  the 
compromise  could  not  be  litigated  in 
such  proceeding.  Janson  v,  Jacobs,  44 
Tex.  573. 

0.  APPEAL. 

1.  Right  of  Appeal    as    Governed  by 

Nature  of  Decision    and    Interest 
Therein. 

See  the  titles  APPEAL  AND  ER- 
ROR, vol.  1.  pp.  369,  370;  COURTS, 
vol.  5,  p.  297;  JURISDICTION. 

Any  person  interested  in  the  admin- 
istration of  an  estate  may  appeal  to 
the  district  court  from  any  order  of 
the  court  made  in  the  administration. 
Levy   V.    W.    L.    Moody    &    Co.    (Civ. 


App.),  87  S.  W.  205,  affirmed  in  101 
Tex.  646,  no  op. 

While  there  may  be  cases  in  which 
executors  or  administrators  will  be 
deemed  to  represent  persons  inter- 
ested adversely  to  one  seeking  a  re- 
vision of  a  decree  in  probate,  an  execu- 
tor can  not  be  said  to  represent  per- 
sons adversely  interested  where  he  is 
seeking  to  set  aside  a  decree  requir- 
ing him  to  administer  the  estate  in  ac- 
cordance with  the  will.  Smithwick  v. 
Kelly,  79  Tex.  564,  15  S.  W.  486. 

Where  an  administrator  is  made  a 
party  to  a  suit  involving  more  than 
one  estate,  and  verdict  and  judgment 
are  certain  as  to  the  estate  which  he 
represents,  he  is  not  in  position  to  al- 
lege error  on  the  ground  that  they  are 
uncertain  as  to  the  other  estate,  in 
which  he  has  no  interest.  Taylor  v, 
Barron,   2   Posey,   Unrep.   Cas.   689. 

Interest. — One  seeking  district  court's 
revision  of  probate  court's  action  must 
prove  his  interest  in  estate  and  its  in- 
jury by  probate  court's  action;  held, 
the  fact  that  exadministrator  filed  ac- 
count claiming  debt  due  from  estate 
does  not  constitute  such  interest. 
Stark  V,  Seale,  59  Tex.  1,  3.  See  the 
title  APPEAL  AND  ERROR,  vol.  1, 
p.  370. 

2.  Manner  of  Exercising  Right. 
Appeal     not     certiorari,    is    certainly 

the  proper  appellate  process,  where  the 
object  is  to  revise  an  order  of  the 
county  court,  on  some  special  matter, 
not  involving  a  settlement  or  a  long 
course  of  proceedings  with  reference 
to  estates.  Coupland  v.  Tullar,  21  Tex. 
523,  525.  See  the  titles  APPEAL  AND 
ERROR,  vol.  1,  p.  357;  CER- 
TIORARI, vol.  4.  p.  35. 

3.  Jurisdiction. 

The  district  court  has  jurisdiction 
of  proceedings  to  revise  anjd  correct 
proceedings  in  the  county  court  relat- 
ing to  the  estates  of  deceased  persons. 
Harrison  v.  Oberthier,  40  Tex.  385; 
Lott  V.  Ballaud,  21  Tex.  167;  Ray  v. 
Parsons,   14  Tex.  370;   Poag  v.   Rowe, 
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16  Tex.  590;  Phelps  v.  Ashton,  30  Tex. 
344;  Lynch  v.  Baxter,  4  Tex.  431,  443. 
District  court  has  no  original  juris- 
diction to  revise  probate  proceedings 
in  county  court,  but  only  on  appeal  or 
certiorari.  Buchanan  v.  Bilger.  64 
Tex.  589,  591;  Franks  v.  Chapman,  60 
Tex.  46;  Frank  v.  Chapman,  61  Tex. 
576;  Nichols  v.  Oliver,  64  Tex.  647, 
651. 

4.  Time. 

In  an  action  against  an  administra- 
tor to  recover  property  claimed  by 
him  as  his  own,  which  plaintiff  alleged 
should  have  been  embraced  in  the  in- 
ventory, a  writ  of  error  not  sued  out 
by  plaintiff  until  1  year  and  5  months 
after  judgment,  during  which  time  the 
estate  has  been  fully  administered  and 
the  property  distributed,  will  be  dis- 
missed. McMillan  v.  Kelch,  16  'Tex. 
150. 

5.  Notice  of  Appeal. 

See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  499. 

6.  Waiver  of  Process  by  Appearance. 
See  the  title    APPEAL    AND    ER- 
ROR, vol.  1,  p.  532. 

7.  Bond. 

See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  539. 

An  executor  or  administrator,  under 
proper  bonds  as  such,  need  not  give 
further  security  on  appeal  taken  in  the 
interest  of  the  estate.  Jones  v.  Hughes, 
33  Tex.  598;  Masterton  v.  Conrad,  2 
Willson,  Civ.  Cas.  Ct.  App.  §  754; 
Ennis  v.  Crump,  6  Tex.  34;  Daniels  v, 
Gregg,  13  Tex.  3»4. 

That  the  estate  of  an  intestate  is 
insolvent,  and  the  whole  of  the  prop- 
erty may  be  ultimately  set  aside  as  an 
allowance  to  deceased  widow  and  chil- 
dren, does  not  deprive  the  administra- 
tor of  his  right  of  appeal  without  giv- 
ing bond,  in  an  action  to  recover  per- 
sonalty '  belonging  to  such  estate. 
Anglin  v.  Barlow  (Civ.  App.),  45  S.  W. 
827. 

Under  the  probate  acts  of  the  fif- 
teenth  legislature    (August    9   and    18, 


1876),  a  bond  was  required  as  a  pre- 
requisite to  an  appeal  from  the  county 
to  the  district  court  in  cases  pertain- 
ing to  estates  of  deceased  persons. 
Lumpkin  v.  Smyth,  57  Tex.  489. 

Where  administrator  was  interested 
in  homestead  as  an  heir  and  appealed 
from  order  treating  it  as  property  of 
father,  held  he  should  give  an  appeal 
bond.     Bills  v,  Scott,  49  Tex.  430,  432. 

Action  Commenced  by  Decedent- 
Rev.  St.  art.  1408,  allowing  an  ad- 
ministrator to  appeal  without  a  bond, 
applies  only  to  appeals  taken  by  the 
administrator  after  appointment,  and 
not  to  those  commenced  by  decedent 
Hanlon  v.  Silk  (Sup.),  3  S.  W.  290. 

Bond  on  Certiorari  to  Justice  Court 
—See  the  title  CERTIORARI,  vol.  4, 
p.  63. 

Security  for  Costs  on  Proceedings  to 
Revive  Judgment. — See  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  544. 

8.  Supersedeas. 

The  filing  of  a  petition  in  error  by 
an  executrix,  and  its  service  on  the 
officer,  having  a  writ  of  possession  is- 
sued under  the  judgment  against  her 
operates  as  a  supersedeas,  and  the 
subsequent  execution  by  that  officer  of 
the  writ  of  possession  is  an  abuse  of 
the  process  of  the  court,  which,  as  be- 
tween the  parties,  may  be  corrected 
by  motion,  if  the  same  be  filed  in  a 
reasonable  time.  McFarland  v.  Moor- 
ing. 56  Tex.  118. 

9.  Injunction  against  Administrator  as 

Ground  for  DismissaL 
An  appeal  by  an  administrator  from 
a  judgment  rendered  on  the  day  he 
was  enjoined  from  acting  as  adminis- 
trator will  be  dismissed.  Jackson  v. 
Daugherty  (Civ.  App.),  26  5.  W.  1116. 
1117. 

10.  Scope  of  Review. 

An  issue  as  to  the  right  of  an  ad- 
ministrator to  prosecute  an  action  as 
such  can  not  be  first  raised  on  appeal. 
Bull  V.  Jones  (Civ.  App.).  47  S.  W. 
474. 

That  a  judgment  against  an  adminis- 
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trator  is  also  rendered  against  his  se- 
curities, who  were  not  parties  to  the 
suit,  is  not  ground  for  reversal  on 
proceedings  in  behalf  of  the  adminis- 
trator; the  defect  not  being  objected 
to  by  him  in  the  trial  court,  nor  as- 
signed as  error.  Harmon  v,  Bynum, 
40  Tex.  324. 

11.   Trial  De  Novo  in  Appellate  Court. 

On  an  appeal  to  the  district  court 
from  an  order  of  the  county  court 
made  in  administration  proceedings, 
the  issue  involved  will  be  tried  de  novo. 
Levy  V,  W.  L.  Moody  &  Co.  (Civ. 
App.),  87  S.  W.  205,  affirmed  in  101 
Tex.  646,  no  op. 

When  revision  and  correction  of 
proceedings  of  county  court  in  estate 
of  deceased  person  is  sought  under 
arts.  290-297,  Rev.  Stat.,  by  certiorari 
from  district  to  county  court,  cause 
thus  brought  to  district  court  shall  be 
tried  de  novo  and  proceeding  is  direct 
and  not  collateral.  Wipff  v.  Heder,  6 
Tex.  Civ.  App.  685,  691,  26  S.  W.  118; 
Linch  V.  Broad,  70  Tex.  92,  94,  6  S.  W. 
751. 

18.   Judgment  on  Appeal. 

The  county  court  rendered  judgment 
against  the  estate  of  an  intestate,  and  it 
came  by  appeal  and  writ  of  error  to 
this  court.  Held,  that  the  judgment 
should  have  been  rendered  against  the 
administrator  himself,  and  the  judg- 
ment was  reformed  accordingly  in  this 
court,  and  entered  against  the  admin- 
istrator, who  was  plaintiff  in  error. 
Pitner  v.  Flanagan,  17  Tex.  7. 

On  motion  for  a  rehearing,  it  ap- 
peared that  the  suit  was  originally 
brought  by  an  administrator,  who  died 
before  judgment  in  the  court  below, 
and  an  administrator  de  bonis  non  was 
made  plaintiff,  but  that  the  final  judg- 
ment was  erroneously  rendered  in 
favor  of  the  deceased  administrator, 
instead  of  the  administrator  de  bonis 
non.  Held,  that  the  judgment  should 
be  reformed,  and  rendered  in  favor  of 
the  administrator  de  bonis  non,  instead 


of  the  deceased  administrator.  Daw- 
son  V.   Hardy,   33   Tex.   198. 

P.    COSTS. 

Costs  in  Suit  in  Individual  Capacity. 

— An  executor  defending  a  suit  by  a 
beneficiary  for  the  termination  of  a 
trust,  does  not  defend  in  his  fiduciary 
capacity,  but  in  his  individual  capac- 
ity, and  is,  on  a  judgment  being  ren- 
dered against  him,  liable  for  the  costs, 
under  Rev.  St.  1895,  art.  2253,  making 
an  executor  contesting  a  suit  liable  for 
costs  on  being  defeated  in  the  action, 
notwithstanding  article  1443,  provid- 
ing that  executors  shall  not  be  re- 
quired to  give  security  for  costs  in 
suits  by  them  in  their  fiduciary  char- 
acter. (Civ.  App.),  Lanius  v,  Fletcher, 
99  S.  W.  169,  judgment  reversed  on  an- 
other point  in  100  Tex.  550,  101  S.  W. 
1076. 

Suit  Brought  in  Name  of  Decedent 
— Administrator  Made  Party  by 
Amended  Petition. — A  suit  was  brought 
in  the  name  of  B.  after  his  death,  but 
no  service  procured  on  the  defendants. 
At  a  subsequent  term  B.'s  administra- 
tor was  made  a  party  plaintiff,  and 
filed  an  amended  petition,  after  which 
defendants  were  cited  to  answer  the 
petition  of  the  administrator.  Held, 
the  administrator  should  be  ruled  to 
the  payment  of  all  costs  before  being 
permitted  to  carry  on  the  suit.  Finlav 
V,  Merriman,  39  Tex.  56. 

Attorney's  Fees  as  Special  Damages 
against  Administrator. — A  defendant 
interposing  the  defense  of  fraud  in  an 
action  brought  by  an  administrator  is 
not  entitled  to  recover  reasonable  at- 
torney's fees  as  special  damages,  it  be- 
ing the  duty  of  the  administrator  to 
prosecute  all  suits  pending  at  the  time 
of  his  intestate's  death.  Flack  v.  Neill, 
22  Tex.  253. 

Issuing  Execution  for  Costs. — A 
judgment  for  costs  against  the  admin- 
istrator of  an  estate  does  not  authorize 
a  sale,  under  execution  issued  thereon, 
of      the      property      of      such      estate. 
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Schmidt  v.  Huff,  7  Tex.  Civ.  App.  593, 
28  S.  W.  1053. 

It  is  error,  under  the  statute,  to 
order  execution  to  issue  against  an  ad- 
ministrator for  costs.  They  should  be 
certified  to  the  probate  court  for  al- 
lowance. Davis  V.  Thomas,  5  Tex. 
389. 

IX.      Accounting     and     Settle- 
ment. 

A.  TIME     OF     RENDERING     AC- 
COUNT. 

Though  the  period  within  which  an 
administrator  of  a  vacant  succession 
should  account  is  limited  to  one  year 
from  the  date  of  his  appointment  as 
administrator,  yet  if  the  succession  is 
not  settled  at  the  expiration  of  such 
time,  the  probate  judge  may  prolong 
the  administration  from  year  to  year 
for  five  years,  at  the  interest  of  the 
estate,  each  year  exacting  from  the 
administrator  a  renewal  of  the  secu- 
rity for  the  faithful  performance  of  the 
trust.     Flores  v.  Howth,  5  Tex.  329. 

B.  STATING      AND      SETTLING 
ACCOUNT. 

1.   Form  and  Requisites. 

Where  an  administrator  filed  an  ac- 
count styled  a  "final  account,"  showing 
a  balance  in  his  hands  applicable  to 
unpaid  audited  claims,  but  it  did  not 
state  what  the  indebtedness  of  the  es- 
tate amounted  to,  or  the  names  of  the 
creditors,  their  residence,  etc.,  or  ask 
that  the  administrator  be  discharged, 
and  the  court  allowed  the  same  in  the 
form  prescribed  by  Batts'  Ann.  Civ. 
St.  art.  1876,  for  the  allowance  of  an 
annual  exhibit,  and  did  not  audit  and 
settle  the  same  as  article  2197  requires 
in  the  case  of  a  final  account,  such  ac- 
count should  not  be  treated  as  a  final 
account.  Thomas  v.  Hawpe,  80  S.  W. 
129,  35  Tex.  Civ.   App.  311. 

Regular  pleading  is  not  necessary  in 
county  court  in  settlement  of  estates. 
Langley   v,   Harris,   23   Tex.   564,   569. 


2.    Character  and  Contents. 

a.  Necessity  for  Itemized  Account 
Under  Rev.  St.  1895,  art.  2248,  pro- 
viding that  all  charges  by  an  executor 
or  administrator  against  the  estate 
shall  be  made  in  writing,  showing 
specifically  each  item  of  expense,  and 
the  date  thereof,  charges  for  extra 
services  and  interest  which  are  not 
properly  itemized  will  be  disallowed. 
McShan  v,  Lewis,  76  S.  W.  616,  33 
Tex.  Civ.  App.  253. 

The  final  account  of  executors  con- 
tained the  following  items:  "Dec.  16, 
Jake  Maurer,  $48.35;  Aug.  12,  Malin  & 
Colvin,  $43.90."  One  of  the  execu- 
tors testified  that  one  of  them  "was 
for  board  and  meals  furnished  myself 
and  hands  while  attending  to  business 
for  the  estate;"  and  that  the  other 
"was  for  board  and  feed  for  horses 
while  looking  after  stock  belonging  to 
the  estate,  and  also  for  feed  for  stock 
while  attending  to  business  for  the  es- 
tate." Held,  that  neither  the  account 
nor  the  evidence  contained  the  specific 
statements  of  expense  required  by  Rev. 
St.  art.  2193,  providing  that  such 
charges  shall  be  made  in  writing,  show- 
ing specifically  each  item  of  expense, 
and  the  date  thereof.  Richardson  v. 
Kennedy,  74  Tex.  507,  12  S.  W.  219. 

b.  Charges  against   Executor  or  Ad- 
ministrator. 

Where  a  promissory  note  which 
stipulated  that  "I,  the  undersigned  ad- 
ministrator of  the  estate  of  A.  B.,  de- 
ceased, promise  to  pay,"  etc.,  is  paid 
with  money  of  the  estate  of  A.  B.,  the 
probate  court  would  refuse  to  charge 
the  same  to  the  estate  in  the  adminis- 
trator's account,  but  hold  the  adminis- 
trator individually  liable.  Gregory  v. 
Leigh,  33  Tex.  813,  citing  Morrison  r. 
Hodges,  25  Tex.  Supp.  176. 

"When  the  executor  is  negligent  in 
the  performance  of  his  duties  as  such 
and  costs  accrue  thereby,  they  may  be 
taxed  against  him  on  final  settlement. 
Thomas  v,  Hawpe,  35  Tex.  Civ.  App. 
311,  80  S.  W.  129,  affirmed  in  98  Tex, 
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636,  no  op."  Crawford  v.  Hord,  40 
Tex.  Civ.  App.  353,  89  S.  W.  1097, 
1098. 

c.    Credits. 

Expenses  of  Administration,  Attor- 
ney's Fees  and  Costs. — Costs  of  ad- 
ministration including  attorney's  fees 
was  a  credit  to  which  an  administra- 
trix was  entitled.  Henderson  v,  Riley, 
1  White  &  W.  Civ.  Cas.  Ct.  App.  § 
484. 

Where  payment  of  attorney's  fees 
is  exacted  of  administrator,  such  ex- 
pense forms  item  in  his  account  and 
will  be  allowed  him  on  his  settlement. 
Gammage  v.   Rather,  46  Tex.   105,   107. 

An  administrator  is  entitled  to  a 
credit  for  the  legitimate  expenses  in- 
curred in  defending  a  suit  for  the  re- 
covery of  the  land  of  the  estate  or  to 
protect  its  interest  therein,  if  he  has 
paid  them.  Williams  v.  Robinson,  56 
Tex.  347;  Callaghan  v.  Grenet,  66  Tex. 
236,  18  S.  W.  507;  Manning  v.  Mayes, 
79  Tex.  653,  655,  15  S.  W.  638. 

The  administrator  may,  before  he 
has  filed  his  final  account,  file  with  the 
clerk  and  have  entered  on  the  claim 
docket  his  charges  for  reasonable  ex- 
penses and  attorney  fees  as  provided 
by  arts.  2195  and  2193,  Rev.  Stat. 
Richardson  v,  Kennedy,  74  Tex.  507, 
12  S.  W.  219;  Houston  v.  Mayes,  77 
Tex.  265,  267,  13   S.   W.   1036. 

Where  devisees,  before  instituting  a 
suit  for  an  accounting,  demanded  an 
account,  which  the  executor  refused, 
but  it  appeared  that  if  he  had  ren- 
dered, at  that  time,  the  account  which 
he  rendered  in  the  suit,  and  which  was 
a  proper  one.  the  devisees  would  not 
have  been  satisfied  with  it,  his  refusal 
to  render  the  account  did  not  preclude 
him  from  charging  to  the  estate  his 
attorney's  fees  for  defending  such 
count.  Ackermann  v.  Ackermann  (Civ, 
App.),  99  S.  W.  889. 

Where  jury  find  that  contest  of  ad- 
ministrator's account  has  been  improp- 
erly made — i.  e.,  where  they  find  his 
account  correct,  they  should  allow  him 
7  Tex— 44 


i  attorney's  fees  for  defending  such 
'  contest.  Johnson  v,  Wilcox,  53  Tex. 
413,   423. 

Extravagant  counsel  fees  should  not 
be  allowed  an  executor  for  litigious 
resistance  of  an  obviously  just  de- 
mand against  the  estate.  Watt  v. 
Downs,   36  Tex.   116. 

When  an  executor  sought  a  credit 
for  money  paid  out  for  attorney  fees 
and  supported  the  claim  by  his  own 
testimony,  it  was  error  to  refuse  to 
the  plaintiff  the  right  to  cross-exam- 
ine the  defendant  upon  the  necessity 
for  the  services  and  the  reasonable- 
ness of  the  charges.  Grothaus  «'- 
Witte,  72  Tex.  124.  11  S.  W.  1032. 

Outlays  for  Benefit  of  Distributees. 
— When  distributees  of  an  estate  sue 
an  administrator  or  his  sureties  for  a 
devastavit,  defendants  are  entitled  to 
credit  for  necessary  outlays  by  the 
administrator  in  the  maintenance  of 
the  distributees  during  their  minority, 
and  for  expenses  of  administration,  in- 
cluding reasonable  attorneys'  fees;  the 
amount  of  the  estate  coming  to  the 
distributees,  as  well  as  their  social 
condition,  furnishing  a  guide  in  esti- 
mating such  outlays.  Johnson  v. 
Hogan,  37  Tex.  77. 

That  an  administratrix  was  the 
mother  of  the  distributees  and  bound 
to  support  them  if  able  did  not  make 
her  liable  where  through  poverty  she 
was  compelled  to  sell  some  of  the 
property  of  the  estate  and  expend  the 
proceeds  in  supporting  the  dis^trib- 
utees.  Henderson  v,  Riley,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  §  484. 

An  administratrix  will  be  allowed 
for  disbursements  made  without  an 
order  of  court  for  purposes  for  which 
an  order  would  have  been  granted  had 
application  been  made.  Henderson  z/. 
Riley,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  484. 

Allowance  to  Widow  and  Children. 
— An  administrator  is  not  entitled  to 
credit  for  allowance  to  widow  and 
children  until  court  has  ordered  it  set 
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aside  for  them.  Chifflet  v.  Willis  & 
Bro.,  74  Tex.  245,  251,  11  S.  W. 
1105. 

Claims  Barred  by  Statute  Allowed 
by  Executor  or  Administrator. — Not- 
withstanding the  allowance  of  a  credit- 
or's claim  by  the  probate  court  from 
which  there  is  no  appeal,  either  credit- 
ors or  heirs  on  the  final  settlement 
of  the  administrator's  accounts  may 
show  In  the  probate  court  that  the 
claims  were  barred  at  the  time  they 
were  allowed  and  thus  defeat  the 
claim  of  the  administrator  to  credit 
therefor.  Sabrinos  v.  Chamberlain,  76 
Tex.  624,  13  S.  W.  634;  Hefflefinger  v, 
George,  14  Tex.  569. 

d.  Necessity   for   Vouchers   for    Pay- 
ment. 

An  administrator  must  exhibit 
vouchers,  on  settlement,  to  establish 
his  conduct  and  rights  in  regard  to  all 
alleged  liabilities  of  the  estate,  except 
as  to  the  ordinary  commissions  which 
the  law  allows  him.  In  order  to  do 
this,  if  he  seeks  greater  compensation 
than  the  commissions,  or  has  to  incur 
expenses Ain  managing  the  property,  he 
should  present  his  account  therefor, 
and  have  the  same  allowed  by  the  chief 
justice  as  a  liability  against  tlie  estate, 
same  as  any  other  claim:  and  when  so 
presented  and  allowed,  it  can  only  be 
attacked  by  creditors  or  heirs,  in  the 
same  manner  as  other  claims.  Mont- 
gomery V,  Nash,  23  Tex.  157;  Daven- 
port V.  Lawrence,  19  Tex.  317. 

e.  .Annual     Report    and     Exhibit    of 
Claims  and  Conditions  of   Estate. 

(1)    Time  of  Filing. 

Administrator  must,  after  twelve 
months,  from  the  grant  of  his  letters 
file  at  the  first  term  of  court  an  ex- 
hibit of  claims  and  condition  of  estate. 
Lockhart  v.  White,  18  Tex.  102,  108; 
Ryan  v.   Flint,  30  Tex.  382. 

"An  exhibit  showing  the  number, 
character  and  condition  of  the  claims 
against  the  estate  which  have  come  to 
the  knowledge  of  the  administrator  is 
required  to  be  filed  vyithin  one  month 


after  the  expiration  of  the  year.  Art. 
2043."  Buchanan  v,  Wagnon,  62  Tex. 
375,  378. 

"At  the  third  term  thereafter,  it  is 
his  duty  to  make  a  similar  exhibit;  and 
from  time  to  time  such  further  ex- 
hibits of  claims  allowed  or  registered 
as  may  have  been  presented  for  his  ac- 
tion. Pas.  Dig.  1345.  These  require- 
ments must  be  complied  with,  under 
the  peril  of  a  revocation  of  his  letters 
of  administration,  without  notice." 
Ryan  v.  Flint.  30  Tex.  382,  384. 

An  executor  is  liable  in  the  same 
way  as  an  administrator  to  make  an 
exhibit  of  an  estate.  Langley  v.  Har- 
ris, 23  Tex.  564. 

(2)    Proceedings  to  CompcL 

Petition. — Petition  in  county  court 
to  have  administrator  render  stat^ 
ment  of  condition  of  estate  need  only 
aver  petitioner  to  be  interested  party. 
Langley  v.  Harris,  23  Tex.  564,  568. 
To  require  any  greater  certainty, 
would  introduce  into  the  county  court, 
in  the  settlement  of  estates,  regular 
pleading,  as  in  the  district  court, 
which  is  not  required. 

The  creditor  of  an  estate,  in  calling 
upon  the  administrator  in  the  county 
court  to  make  an  exhibit,  need  only 
state  in  his  complaint  facts  which,  if 
true,  show  that  he  is  "a  person  inter- 
ested in  such  estate."  Langley  r. 
Harris,  23  Tex.  564. 

Exceptions         and  Objections.— 

Where  report  of  administrator  was  not 
complete,  it  was  not  error  to  sustain 
exceptions  to  the  exhibits  filed,  and  re- 
quire the  administrator  to  make  full 
report  to  county  court.  Chifflet  v. 
Willis  &  Bro.,  74  Tex.  245,  251,  11  S. 
W.  1105. 

,  When  creditors  of  an  estate  unite 
in  contesting  a  report  of  the  adminis- 
trator, without  objection,  no  objec- 
tion can  prevail  on  appeal  on  the 
ground  of  misjoinder,  and  it  is  not  er- 
ror for  such  creditors  to  join  in  an  ap- 
oeal  bond.  Chifflet  v.  W^illis  &  Bro., 
74  Tex.  245,   11   S.  W.  1105. 
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8.   Proceedings  in  Settlement, 
a.    Hearing  and  Reference. 

Right  to  Open  and  Close. — In  a  pro- 
ceeding by  an  administrator  for  final 
settlement,  where  objections  are  filed 
to  his  account,  the  court  may  award 
him  the  opening  and  closing  of  the 
argument,  under  Rev.  Stat.,  art.  1299, 
as  having  the  burden  of  proof  on  the 
whole  case;  but  a  failure  to  do  so 
would  not  be  cause  for  a  reversal  of 
the  judgment,  when  it  is  apparent 
no  injury  resulted  from  such  ruling. 
Higgs  V.  Garrison  (Civ.  App.),  27  S. 
W.  34.  See,  also,  Kennedy  v,  Upshaw, 
66  Tex.  442.  448,   1   S.   W.  308. 

Scope  of  Hearing.— 1  Sayles'  Civ.  St. 
1897,  arts.  2190,  2197,  declare  that,  after 
payment  of  all  claims  by  an  executor, 
he  shall  file  his  account  for  settlement, 
which  the  court  shall  examine,  and, 
after  hearing  all  objections  and  evi- 
dence offered,  shall  restate  it  if  nec- 
essary, and  audit  and  settle  the  same. 
Article  2198  provides  that,  if  any  of 
the  estate  remains  in  the  executor's 
hands,  and  the  heirs  or  persons  entitled 
thereto  are  present  or  represented  in 
court,  the  county  judge  shall  order  par- 
tition, distribution,  etc.  Held,  that  the 
only  matter  to  be  determined  on  the 
settlement  of  an  executor's  account 
was  its  correctness,  and,  if  the  estate 
was  fully  settled,  direction  of  distri- 
bution, and  that  the  court  had  no 
power  in  that  proceeding  to  render 
judgment  against  the  executor  for  the 
amount  due  a  legatee.  Cobb  v.  Speers 
(Civ.  App.),  49  S.  W.  666.  See,  also, 
post,  "Order  or  Decree  of  Confirma- 
tion or  Rejection,"  IX,  B.  3,  d. 

Auditor. — In  an  action  for  an  ac- 
counting by  an  executor  where  the  es- 
tate is  large,  embracing  in  its  settle- 
ment mercantile  transactions  of  the 
testator,  continued  by  the  executor 
some  time  after  the  testators  death, 
the  appointment  of  an  auditor  is  not 
only  proper,  but  necessary.  But  in 
such  cases  the  powers  of  the  auditor 
should  be  confined,  as  nearly  as  possi- 


ble, to  the  statement  of  the  account- 
Disputed  questions  of  fact  should  not 
be  referred  to  him  when  avoidable, 
Dwyer  v.  Kalteyer,  68  Tex.  554,  5  S. 
W.  75.    See  the  title  REFERENCE. 

"Either  party  may  except  to  the 
conclusions  of  the  auditor,  and  thus 
secure  the  right  of  trial  by  jury  upon 
any  issue  presented  in  the  case." 
Dwyer  v.  Kalteyer,  68  Tex.  554,  559,  5 
S.    W.   75. 

Conclusiveness  of  Auditor's  Report. 
— Where  an  administrator  to  whom  the 
estate  was  indebted  was  sued  by  the 
heirs  for  devastavit,  and  the  amount 
due  the  administrator  was  submitted  to 
an  auditor,  the  auditor's  report  was 
conclusive  as  to  the  amount  due.  Her- 
bert t\  Harbert  (Civ.  App.),  59  S.  W, 
594,  citing  Dwyer  v.  Kalteyer,  68  Tex. 
554,  5  S.  W.  75;  Richie  v.  Levy,  69 
Tex.  133,  6  S.  W.  685,  and  Whitehead 
V.  Perie,  15  Tex.  7. 

Continuance. — See     the    title     CON- 
IINUANCES,  vol.  4,  p.  517. 
b.    Evidence. 

Evidence  to  Support  Charges  in  Ac- 
count.— The  administrator  may  intro- 
duce any  competent  and  satisfactory 
evidence  to  support  items  charged  in 
his  account.  Stonebraker  v.  Friar,  70 
Tex.  202,  206,   7   S.  W.  799. 

In  settling  an  administrator's  ac- 
count, it  is  not  error  to  exclude  evi- 
dence as  to  disbursements  which  do 
not  appear  on  his  account.  James  v, 
Craighead   (Civ.  App.),  69  S.   W.  241, 

Worthlessness  of  Claims.— When 
an  administrator  seeks  credit  for  in- 
solvent claims  with  which  he  stands 
charged  as  solvent  claims,  some  evi- 
dence of  their  worthlessness  must  be 
offered.  His  oath  to  his  report  may, 
in  some  cases,  when  the  fact  is  not 
contested,  be  sufficient.  Chifflet  v,  P. 
J.  Willis  &  Bro.,  74  Tex.  245,  11  S.  W. 
1105. 

c    Exceptions  and  Objections. 

Rev.  St.  art.  2031,  giving  the  action 
of  the  court  in  approving  or  disprov- 
ing a  claim  the   force  and  effect  of  a 
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final  judgment,  does  not  apply  to 
orders  of  the  court  to  the  administra- 
tor to  pay  out  money,  and  such  orders 
are  treated  as  interlocutory  orders  and 
when  the  exhibit  of  the  administrator 
is  filed  a  creditor  may  contest  his  ac- 
count and  show  any  money  which  has 
been  illegally  expended.  Walker  v. 
Kerr,  7  Tex.  Civ.  App.  498,  27  S.  W. 
299;  Sabrinos  v.  Chamberlain,  76  Tex. 
624,  630,  13   S.  W.  634. 

Where  an  administrator  filed  his 
final  account  and  gave  notice  of  con- 
firmation at  the  next  term,  at  which 
a  creditor  filed  objections  to  the  con- 
firmation on  the  ground  that  his  claim 
had  not  been  paid,  and  the  hearing  of 
the  creditor's  objections  was  continued, 
it  was  error  to  confirm  the  administra- 
tor's account  and  close  the  estate  on  a 
future  day  of  the  same  term,  before 
the  objections  had  been  heard.  Neill 
V.  Hodge,  5  Tex.  487. 

Time  of  Making.— Rev.  St.  art.  1818, 
provides  that  any  person  interested  in 
an  estate  may,  at  any  time  before  any 
application  or  other  proceeding  is  de- 
cided on  by  the  court,  file  opposition 
thereto  in  writing,  and  shall  be  heard 
as  in  other  suits.  Held,  that  after  an 
order  has  been  made  discharging  an 
administrator,  and  directing  payment  of 
the  estate  to  another  person,  it  is  too 
late  to  hear  objections  in  behalf  of 
persons  entitled  to  a  share  in  the  es- 
tate, who  did  not  appear  in  the  court 
below.  Houston  v.  Mayes'  Estate,  66 
Tex.  297,  17  6.  W.  729. 

Objections  to  administrator's  ac- 
count are  not  required  to  be  made 
within  two  years,  when  neither  annual 
nor  final  exhibits  have  been  filed  by 
administrator  showing  payment  by 
orders  of  court,  or  referring  to  such 
orders,  especially  where  creditor  files 
his  contest  upon  first  opportunity  after 
such  exhibits  have  been  prescribed. 
Walker  v.  Kerr,  7  Tex.  Civ.  App.  498, 
502,    27    S.    W.    299. 

The  legality  of  a  payment  by  an  ad- 
ministrator under  an    erroneous    order 


of  court  may  be  contested  by  a  cred- 
itor of  the  deceased  wnen  the  adminis- 
trator files  his  final  account,  no  other 
account  having  been  filed,  and  it  not 
having  appeared  that  the  estate  was  in- 
solvent until  the  account  was  filed, 
though  it  is  filed  more  than  two  years 
after  the  erroneous  order  of  court. 
Walker  v.  Kerr,  7  Tex.  Civ.  App.  498, 
27  S.  W.  299. 

d.  Ord«r  or  Decree  of  Confirmation  or 
Rejection. 

What  Constitutes. — A  petition  siped 
and  sworn  to  by  three  commissioners, 
and  filed  in  the  probate  couit,  there  be- 
ing no  evidence  of  a  petition  for  par- 
tition, or  of  action  thereon  by  the  pro- 
bate court,  can  not  be  relied  on  as  an 
adjudication  settling  the  estate  and  re- 
leasing the  executor  and  his  sureties* 
upon  the  executor's  bond.  Stephen- 
son V.  McFaddin,  42  Tex.  322. 

Power  of  Court.— Rev.  St.  art.  1948. 
provides  that,  where  a  will  does  not 
distribute  the  entire  estate,  the  execu- 
tor may  file  his  final  account  in  the 
court  in  which  the  will  was  probated, 
and  that  distribution  or  partition  shall 
be  made  as  in  the  case  of  estates  ad- 
ministered under  direction  of  the 
court.  Held,  that  this  does  not  cm- 
power  the  court  to  adjudge  that  an 
executor  has  properly  administered  the 
estate,  and  to  allow  extra  compensa- 
tion, and  discharge  the  executor  from 
liability.  Lumpkin  v.  Smith,  62  Tex. 
249.  See  post.  "Final  Discharge  and 
Release,"  IX,  G;  "Compensation," 
IX,  H. 

Construction  and  Operation.— Where 
a  decree  ascertains  that  a  decedent's 
estate  is  entitled  to  a  sum  of  $10,800, 
which  is  undisposed  of  by  the  will,  and 
of  right  belongs  to  his  heir,  requires 
the  payment  of  the  expenses  of  the 
administration  out  of  such  sum,  leav- 
ing a  balance  of  $5,412.89,  which  the 
executors  are  directed  to  pay  over  to 
the  heir,  and  the  decree  is  not  ap- 
pealed from,  in  an  action  against  the 
executors     by      such    heir     to    recover 
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sums  alleged  to  be  due,  plaintiff  is  not 
entitled  to  the  $10,800  on  the  ground 
that  it  was  adjudicated  that  she  was 
the  owner  of  that  sum,  since  the  de- 
cree did  not  order  such  sum  paid  to 
her,  but  only  a  portion  thereof,  and, 
if  it  was  erroneous,  the  error  should 
have  been  corrected  by  appeal.  Kear- 
ney r.  Nicholson  (Civ.  App,),  67  S.  W. 
361. 

Where  a  sum  with  which  it  is  sought 
to  charge  executors,  if  received  at  all, 
was  received  in  the  manner  found  by 
the  court,  a  contention  that  the  court 
erred  in  so  finding  is  without  merit, 
since  otherwise,  if  the  executors  have 
not  received  the  fund,  they  are  not  lia- 
ble. Kearney  v,  Nicholson  (Civ. 
App.),  67  S.  W.  361.  See,  also,  Stew- 
art V.  Morrison,  81  Tex.  396,  397,  17 
S.  W.  15;  Cobb  v.  Speers  (Civ.  App.), 
49  S.  W.  666.  667. 

Correction  of  Mistake. — An  adminis- 
trator's mistake  in  his  account,  in 
charging  himself  with  items  which  he 
did  not  owe,  should  be  corrected  on 
the  settlement  of  the  account.  James 
V.  Craighead  (Civ.  App.),  69  S.  W.  241. 

Where,  in  a  suit  by  a  devisee 
against  the  executors  of  a  decedent  to 
recover  certain  moneys  claimed  under 
a  decree,  it  appears  that  the  sum  ad- 
judicated to  plaintiff  by  the  decree  and 
the  sums  received  by  the  executors 
since  the  decree  amount  to  $15,583.55; 
that  the  executors  are  entitled  to  com- 
missions, which,  added  to  the  sum 
plaintiff  has  received,  increases  the 
credit  to  which  the  executors  are  en- 1 
titled  to  $15,403.28;  and  the  executors' 
attempt  to  account  for  the  difference 
by  charging  plaintiff  with  costs,  attor- 
ney fees,  etc.,  with  which  she  is  not 
properly  chargeable, — she  is  entitled  to 
judgment  against  them  for  such  dif- 
ference. Kearney  v.  Nicholson  (Civ. 
App.),  67  S.  W.  361. 

Persons  Concluded — Creditors. — A  | 
creditor  of  an  estate  filed  his  petition  | 
against  the  confirmation  of  an  ad-  i 
ministrator's     final     account,     on     the  i 


ground  that  he  had  a  claim  unpaid,  and 
the  hearing  of  this  petition  was  con- 
tinued. At  a  subsequent  day  of  the 
same  term  the  account  of  the  adminis- 
trator was  allowed.  The  creditor*s  pe- 
tition was  continued  from  term  to  term, 
and  finally  a  part  of  it  was  allowed, 
less  than  had  before  been  allowed  and 
approved.  The  court  held  that  it  was 
erroneous  to  allow  the  administrator's 
final  account  before  the  creditor's  pe- 
tition was  decided.  Neill  v.  Hodge, 
5   Tex.   487. 

4.  Conclusiveness  and  E£Fect  of  Settle- 
ment. 

The  payees  of  a  note  executed  by  a 
wife  and  her  second  husband,  brought 
suit  against  the  guardian  of  the  chil- 
dren of  the  first  marriage  to  subject 
to  the  payment  of  the  note  the  inter- 
est of  the  wife  in  the  estate  of  her  de- 
ceased husband  and  of  a  deceased  son, 
which  was  alleged  to  have  passed  into 
the  possession  of  the  guardian  and  the 
suit  was  brought  after  the  husband 
and  wife,  as  administrators  of  the  first 
husband,  had  closed  their  administra- 
tion by  final  settlement.  Held,  that 
the  guardian  could  not  go  back  of  the 
final  settlement  and  show  that  the  see* 
ond  husband,  as  administrator,  had 
converted  to  his  own  use  property  of 
the  estate  for  the  purpose  of  relieving 
the  interest  of  the  wife  in  his  hands 
from  liability  on  the  note.  Debrell  v. 
Ponton,  27  Tex.  623. 

Approval  of  Pajrments  in  Confeder- 
ate Money  Void. — During  the  Civil 
War  an  administrator  in  Texas  ob- 
tained orders  of  the  probate  court  to 
sell  assets  "for  cash,"  and  under  such 
orders  he  sold  them  for  confederate 
notes,  which  he  paid  to  such  creditors 
of  the  estate  as  would  accept  them. 
After  the  war  the  probate  court  per- 
mitted him  to  resign  his  office  and  set- 
tle his  accounts  on  Confederate  money 
returns  and  vouchers.  Held,  on  excep- 
tions by  creditors  to  the  account  that 
the  orders  and  judgments  of  the  pro- 
bate court,  approving  such  accounts  and 
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discharging  the  administrator,  were 
Toid,  and  not  merely  erroneous.  Tram- 
mel  V,    Philleo,    33    Tex.    395. 

E£Fect  of  Approval  of  Probate  Court. 
— "It  seems  to  be  settled  that  *  *  *  the  ap- 
proval by  the  probate  court  of  the  an- 
nual exhibits  of  the  administrator 
showing  the  collection  and  disburse- 
ments of  funds  does  not  have  the 
force  of  a  judgment  so  as  to  preclude 
the  heirs  from  contestng  the 
same.  And  especially  is  this  true 
when,  ks  in  this  case,  the  heirs 
charge  the  administrator  with  fraud. 
Ingraham  v,  Rogers,  2  Tex.  465; 
Walker  v,  Kerr,  7  Tex.  Civ.  App.  498, 
Yt  S.  W.  299;  Birdwell  v,  Kauffman,  25 
Tex.  189,  191;  Hefflefinger  v.  George, 
14  Tex.  569,  581;  Sabrinos  v.  Chamber- 
lain, 76  Tex.  624,  629,  13  S.  W.  634; 
Hagerty  v.  Scott.  10  Tex.  525;  Murphey 
V,  Menard,  11  Tex.  673,  677."  Thomas 
r.  Hawpe,  35  Tex.  Civ.  App.  311,  316, 
80  S.  W.  129  affirmed  in  98  Tex.  636, 
no  op.  See,  also,  post,  "Reopening, 
Revising  and  Correcting  Settlement," 
IX,  C. 

Where  heirs  brought  an  original 
suit  in  the  district  court  to  recover  of 
an  administrator  for  devastavit,  the 
orders  of  the  probate  court  approving 
the  administrator's  accounts  are  con- 
clusive. Herbert  v,  Harbert  (Civ. 
App.),    59    S.   W.   594. 

Approval  Irregular. — A  temporary 
administrator,  without  authority,  paid 
a  second-class  claim  as  a  first-class 
claim.  Held,  that  the  judgment  of  the 
probate  court  approving  the  report  of 
the  administrator  and  allowing  the 
claim  was  not  void  for  want  of  juris- 
diction, but  merely  irregular.  Ball  "v. 
Ball's  Estate  (Civ.  App.),  45  S.  W.  605. 

Probate  Court  Powerless  to  Revise 
Judgment  Previously  Rendered. — 
Where  an  executor  filed  an  account 
vhich  was  denominated  a  current  ac- 
count by  the  probate  court,  and  a  judg- 
ment was  rendered  against  him  in 
favor  of  the  estate  for  the  balance 
lound   due   thereon,   from   which   judg- 


ment an  appeal  was  taken  to  the  dis- 
trict court,  which  remanded  the  case 
to  the  probate  court  for  further  pro- 
ceedings because  the  record  was  not 
sufficient  to  enable  the  district  court 
to  proceed  to  hear  and  try  the  case, 
the  judgment  appealed  from  being 
final,  the  only  proceedings  which  the 
probate  court  could  take  was  to  carry 
the  judgment  into  effect,  since  it  could 
not  revise  its  own  final  judgment  ren- 
dered at  a  previous  term.  Townsend 
V.  Munger,   9  Tex.  300. 

Presumption  as  to  Revocation 
of  Order  of  Removal. — Where  de- 
fendant rendered  an  account  as  exec- 
utor, which  was  received  and  allowed 
by  the  court,  such  fact  was  sufficient 
to  charge  him  as  executor  at  that  time, 
and  to  create  the  presumption  that  a 
previous  order  for  his  removal  and  the 
appointment  of  another  in  his  place, 
who  qualified,  had  been  revoked. 
Townsend  v.  Munger,  9  Tex.  300. 

Conclusiveness  in  Suit  or  Bond- 
District  court  can  not  annul  orders  of 
probate  court  in  suit  on  bond  of  ad- 
ministrator. Sabrinos  r.  Chamberlain, 
76  Tex.  624,  629,  13  S.  W.  634;  Franks 
V.  Chapman,  61  Tex.  576. 

The  approval  by  the  probate  court 
of  the  final  account  and  settlement  of 
an  administrator  is  a  judgment,  and, 
in  the  absence  of  appeal,  certiorari,  or 
bill  of  review,  conclusive  on  the  dis- 
tributees a'nd  creditors.  It  can  not  be 
reviewed  or  annulled  by  the  district 
court  in  a  suit  by  a  creditor  on  the 
administrator's  bond,  alleging  a  waste 
of  assets  by  the  payment  of  claims  al- 
ready barred  by  limitation.  Jose  San 
Roman  Sobrinos  v.  Chamberlain,  76 
Tex.  624,  13  S.  W.  634. 

Effect  of  Filing  Supplemental  Ac- 
count.— Where,  after  an  administrator 
had  filed  an  alleged  final  account,  which 
was  allowed,  he  filed  what  was  termed 
an  "administrator's  supplemental  ac- 
count," showing  money  in  his  hands 
unpaid  to  creditors,  he  thereby  rec- 
ognized   the    administration    as     still 
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pending.  Thomas  v,  Hawpe,  80  S.  W. 
129,  35  Tex.  Civ.  App.  311. 

Collateral  Attack. — Where  an  admin- 
istrator has  Rled  his  final  account,  and 
made  final  settlement  with  the  estate, 
and  been  discharged,  it  is  not  compe- 
tent, in  a  collateral  proceeding,  to 
falsify  the  final  settlement  for  the  ad- 
vantage of  the  heirs  of  the  estate. 
Debrell  v.  .Ponton,  27  Tex.  623. 

Direct  Proceeding  Necessary. — A 
judgment,  approving  the  account  of  a 
temporary  administrator,  and  discharg- 
ing him,  is  a  final  judgment,  which 
can  only  be  assailed  in  a  direct  pro- 
ceeding for  that  purpbse.  Ball  v. 
Bairs  Estate  (Civ.  App.),  45  S.  W. 
605. 

Effect  of  Settlement  upon  Jurisdic- 
tion.— Where  an  estate  has  been  fully 
settled,  and  the  administratrix  dis- 
charged, the  jurisdiction  of  the  pro- 
bate court  is  exhausted,  and  actions 
against  the  administratrix  for  improper 
administration  can  not  be  brought 
therein.  Long  v.  Wooters,  45  S.  W. 
165,  18  Tex.  Civ.  App.  35. 

Effect  on  Pending  Suits. — Where, 
pending  administration  of  an  estate 
in  the  probate  court,  an  order  was  en- 
tered by  the  district  court  in  a  par- 
tition suit  requiring  the  administrator, 
who  was  not  a  party,  to  pay  certain 
sums  to  defendant  and  his  minor  chil- 
dren, and  thereafter  the  administrator 
paid  such  sums  to  defendant  for  the 
benefit  of  the  children,  and  his  report 
showing  such  payment  was  approved 
by  the  probate  court,  and  he  dis- 
charged, the  order  approving  the  re- 
port and  discharging  him  as  adminis- 
trator was  an  absolute  defense  to  an 
action  by  the  children  to  recover  such 
money  from  the  administrator,  since 
the  district  court  was  without  juris- 
diction either  of  the  estate  while  pend- 
ing in  the  probate  court,  or  of  the  ad- 
ministrator, not  a  party  to  the  pro- 
ceeding. Watkins  v.  Sansom,  54  S. 
W.  1096,  22  Tex.  Civ.  App.  178;  Branch 
V.  Hanrick,  70  Tex.  731,  8  S.  W.  539; 


Franks  v.  Chapman,  60  Tex.  46;  Buch* 
anan  v,  Bilger,  64  Tex.  589;  Sabrinos 
V.  Chamberlain,  76  Tex.  624,  13  S.  W. 
634. 

Sfttlement  as  Raising  Presumption 
That  Debts  and  Legacies  Paid. — 
Where  administration  has  been 
granted,  and  after  the  expiration  of  the 
period  contemplated  by  law  for  the 
settlement  of  an  estate,  the  administra- 
tor returns  a  final  account  and  is  dis- 
charged, the  presumption  is  that  the 
estate  is  fully  administered;  the  prop- 
erty of  the  estate  remains  in  the  heirs 
unincumbered  by  the  administrative 
trust,  although  liable  for  any  subsist- 
ing claims  remaining  unpaid.  Hurt  v. 
Horton,  12  Tex.  285. 

If  an  administration  has  been  closed, 
the  presumption  is  that  all  the  debts 
have  been  paid  off;  and  it  would  seem, 
that,  after  a  lapse  of  thirteen  years 
from  the  grant  of  administration,  and 
no  order  for  its  continuance  open,  the 
presumption  would  be  equally  strong, 
that  all  the  debts  had  been  paid  off. 
Boyle  V.  Forbes,  9  Tex.  35. 

Independently  of  the  statute  fixing 
the  precise  period  of  one  year  to  the 
administration,  it  would  seem,  that, 
after  a  lapse  of  thirteen  years,  the 
presumption  would  be  that  all  legal 
demands  against  the  succession  had 
been  discharged.  Boyle  v.  Forbes,  9 
Tex.  35. 

Lapse  of  over  forty  years  raises  pre- 
sumption that  specific  legacies  have 
been  satisfied  and  administration  closed. 
Grimes  v.  Smith,  70  Tex.  217,  220,  8 
S.  W.  33. 

C.    REOPENING,  REVISING  AND 
CORRECTING    SETTLEMENT. 
1.    Right  to  Reopen. 

Where  an  administrator  during  the 
pendency  of  the  administration  of  the 
estate  made  a  report  in  which  he 
claimed  credit  for  sums  paid  out  by 
him  or  for  money  due  him  from  the 
estate,  which  report  was  approved  by 
the  court,  that  action  did  not  have  the 
effect   of   a   final   judgment,    but     the 
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whole  matter  of  settlement  between 
administrator  and  the  estate  he  repre- 
sented could  be  opened  and  gone  into 
upon  the  examination  of  his  final  ac- 
count. Eastland  v.  Williams,  92  Tex. 
113,  116,  46  S.  W.  32,  affirming  45  S. 
W.  412.  See,  also,  Ingraham  v.  Rog- 
ers, 2  Tex.  465;  Oldham  v.  Brooks 
(Civ.  App.),  25  S.  W.  648. 

EfiFect  of  Approval  of  Exhibits.— The 
approval  of  the  annual  exhibits  by  the 
probate  judge  does  not  prevent  a  re- 
examination of  the  administrator's  ac- 
count as  to  the  items  of  expense  of 
administration.  McShan  v.  Lewis,  76 
S.  W.  616,  33  Tex.  Civ.  App.  253;  Rich- 
ardson V.  Kennedy,  74  Tex.  507,  510, 
12  S.  W.  219;  Houston  v.  Mayes,  77 
Tex.  265,  13  S.  W.  1036.  See,  also, 
Stonebraker  v.  Friar,  70  Tex.  202,  204, 
7  S.  W.  799. 

2.  Power   of   Probate    Court   to    Re- 
quire Additional  Inventory. 

See  ante,  "Corrected,  Additional  and 
Supplementary     Inventories,"    IV,    H. 

In  an  action  by  the  heirs  against 
the  administrator  of  the  administrator 
of  their  intestate  on  a  note  alleged  to 
have  been  given  by  the  administrator 
to  the  deceased,  and  never  accounted 
for,  proof  that  the  estate  was  with- 
drawn from  administration  and  turned 
over  to  the  heirs;  that  two  years 
afterwards  the  probate  court  oi^dered 
the  administrator  to  file  an  account  to 
include  the  note,  which  was  not  done, 
is  not  sufficient  to  establish  the  debt, 
the  court  having  no  authority  to  order 
an  inventory  after  the  estate  had  been 
withdrawn  from  administration,  though 
no  formal  discharge  had  been  entered. 
Davis  V.  Harwood,  70  Tex.  71,  8  S. 
W.  58. 

3.  Grounds  for  Reopening  or  Setting 

Aside. 
Certain  charges  for  sums  advanced 
by  an  administrator  to  the  heirs,  al- 
leged to  have  been  for  their  support, 
were  transferred  by  the  court  from  the 
account  of  the  administrator,  as  such, 
to  his  account  as  guardian.    Held,  that 


such  transfer,  being  made  without 
prejudice  to  either  party,  was  no  cause 
for  reversal  of  a  judgment  in  favor  of 
the  administrator,  on  certiorari  by  the 
heirs  for  a  revision  of  probate  pro- 
ceedings. Stonebraker  v.  Friar,  70 
Tex.  202,  7  S.  W.  799. 

Mistakes  and  Omissions. — The  allow- 
ance of  an  administrator's  final  account 
is  not  a  bar  to  further  inquiry  as  to . 
matters  omitted  therefrom  either  by 
accident  or  fraud.  Thomas  v.  Hawpc, 
80  S.  W.  129,  35  Tex.  Civ.  App.  311; 
Blackwell  v.  Blackwell,  86  Tex.  20r, 
24  S.  W.  389. 

The  judge  of  probate  has  power  to 
correct  errors  in  an  administration  ac- 
count that  has  been  previously  passed 
upon  at  any  time  before  a  final  settle- 
ment of  the  estate.  Ingraham  v.  Rog 
ers,  2  Te:t.  465. 

4.  Effect  of  Lapse  of  Time. 

See  ante,  "Grounds  for  Reopening 
or  Setting  Aside,*'  IX,  C,  3. 

5.  Operation  and  Effect  of  Opening 
or  Setting  Aside. 

The  allowance  of  the  account  of  an 
administrator  is  not  res  adjudicata  un- 
til final  settlement.  Ingraham  v.  Rog- 
ers, 2  Tex.  465,  467. 

Where  several  persons  are  intereste  1 
in  an  estate,  and  one  of  them  institutes 
proceedings  to  revise  an  administra- 
tor's account,  whatever  is  recovered, 
if  successful,  inures  for  the  benefit  oi 
all  others  interested.  Hefflefingcr  :. 
George,  14  Tex.  569. 

Exparte  Proceedings. — As  to  claims 
arising  before  the  commencement  of 
administration,  Rev.  St.  2031.  pro- 
vides that  the  action  of  the  court  in  ap- 
proving or  disapproving  such  a  claim 
shall  have  the  force  and  effect  of  a 
final  judgment.  Articles  2192,  2l9^f 
provide  that  executors  and  adminis- 
trators shall  be  allowed  all  reasonable 
expenses,  necessarily  incurred  ^^ 
them  in  the  administration,  which 
charges  shall  be  acted  upon  by  the 
court  in  like  manner  as  other  ch'-n^*' 
ai^ainst   the   estate.     Article  2142  pr^* 
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vides  that  the  court  shall  examine  the 
fn.il  account  of  an  executor  or  udmin- 
is.rator,  and  the  vouchers  accompany- 
ing the  same,  and,  after  hearing  all 
the  exceptions  and  objections  thereto, 
and  the  evidence  in  support  of  or 
against  such  account,  shall  restate  the 
account  if  necessary,  and  audit  and 
settle  the  same.  Held,  that  these  pro- 
visions do  not  give  the  force  and  ef- 
fect of  a  final  judgment  to  the  action 
of  the  court  upon  expenses  of  admin- 
istration, they  being  established  i!pon 
ex  parte  proceedings,  without  noficc 
to  any  one  interested  in  the  estate. 
Richardson  v.  Kennedy,  74  Tex.  507, 
12  S.  W.  210. 

6.  Liability  of  Sureties. 

The  sureties  are  liable  for  such 
amount  as  may  be  shown  to  be  due 
and  recoverable  from  the  administra- 
tor, upon  a  revision  of  the  final  settle- 
ment of  the  estate,  and  are  proper 
parties  under  the  ordinary  rule  estab- 
lished in  our  practice,  "that  all  persons 
materially  interested  in  the  subject 
matter,  or  all  persons  having  an  in- 
terest in  the  object  of  the  suit,  ought 
to  be  made  parties."  Sayles,  Pr.,  § 
154.  By  this  course,  a  second  action 
is  avoided,  and  the  sureties  are  al- 
lowed immediately  and  directly  to  con- 
test the  plaintiff's  demand,  which  is  to 
their  advantage,  rather  than  other- 
wise. Such  is  the  view  taken  of  this 
subject,  by  the  supreme  court,  in  the 
case  of  Francis  v.  Northcote,  6  Tex. 
185.  Ponton  V.  Bellows,  22  Tex.  681, 
682. 

7.  Actions  to  Open  or  Set  Aside  Set- 

tlement, 
a.   Nature  and  Scope  of  Remedy. 

Hart.  Dig.,  art.  1230,  providing  that 
any  one  interested  in  a  decedent's  es- 
tate may.  within  two  years  after 
settlement  by  the  chief  justice  of  "any 
account"  of  an  executor,  have  the  same 
revised,  does  not  limit  revision  to  the 
"final  account;"  and  an  action  will 
therefore  lie  for  such  a  settlement 
pending  the  administration  before  final 


settlement.     Birdwell  v.    Kauffman,   25 
Tex.  189;  Murphy  v.  Menard,   11  Tex. 
673,   677. 
b.    Jurisdiction  and  Venue. 

The  district  court  has  ample  power 
to  sustain  an  action  as  an  original 
proceeding  against  the  administrator, 
the  estate  having  been  closed  within 
two  years,  and  the  administrator  hav- 
ing been  discharged  from  his  trust. 
Hagerty  v.  Scott,  10  Tex.  525;  Cheval- 
lier  V.  Wilson,  1  Tex.  161;  Ray  v.  Par- 
sons, 14  Tex.  370;  Poag  v.  Rowe,  16 
Tex.  590;  Moore  v.  Hardison,  10  Tex. 
467;  Ponton  v.  Bellows,  22  Tex.  681, 
682. 

Suit  may  be  brought  in  district  court 
to  correct  and  revise  final  settlement 
of  administrator  and  against  his  bonds- 
men for  balance  due  estate.  Ponton 
V,  Bellows,  22  Tex.  681. 

An  administrator  de  bonis  non  insti- 
tuted in  the  district  court  of  B.  county 
a  suit  against  the  sureties  of  the  orig- 
inal administrator,  who  had  been  ap- 
pointed by  the  probate  court  of  C. 
county.  The  suit  involved  a  revision 
of  the  accounts  of  the  original  admin- 
istrator. Pending  the  suit,  the  admin- 
istrator de  bonis  non  was  discharged 
from  the  administration,  and  the  dis- 
tributees were  admitted  as  plaintiffs  m 
his  stead.  The  defendants  pleaded  to 
the  jurisdiction.  Held,  that  the  plea 
to  the  jurisdiction  should  have  been 
sustained.  The  distributees  could  only 
take  the  place  of  the  administrator  de 
bonis  non.  Johnson  v.  Hogan,  37 
Tex.   77. 

If  the  estate  was  improperly  admin- 
istered and  if  plaintiffs  have  claims 
against  the  administrator  they  must 
prosecute  them  in  another  tribunal 
than  that  of  the  probate  court.  Long 
V.  Wooters,  18  Tex.  Civ.  App.  35,  37, 
45  S.  W.  165,  citing  Portis  v.  Cum- 
mings,  14  Tex.  139,  170;  Davis  v.  Har- 
wood,  70  Tex.  71,  8  S.  W.  58. 

Suit  against  administrator's  sureties, 
involving  revision  of  administrator's 
accounts,   must   be  brought  in   county 
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where  administrator  was  appointed. 
The  district  court  of  a  different  county 
has  no  jurisdiction  to  entertain  such 
proceedings.  Johnson  v,  Hogan,  37 
Tex.  77,  80. 

c.  Limitation  of  Actions. 

The  statute  of  limitations  com- 
mences to  run  against  an  action  to  re- 
vise the  settlement  of  an  estate,  not 
from  the  time  such  orders  are  made  in 
the  progress  of  the  administration,  but 
from  the  date  of  final  settlement.  The 
orders  of  the  probate  court,  before  the 
final  settlement  and  discharge  of  the 
administrator,  are  in  the  nature  of  in- 
terlocutory decrees.  Tindal  v.  Mc- 
Millan. 33  Tex.  484. 

d.  Parties. 

(1)  Parties  Plaintiff. 

(a)    Persons  Who  May  Be  Plaintiffs. 

Parties  interested  in  the  distribution 
of  an  estate,  as  legatees,  distributees, 
or  creditors,  may  surcharge  and  falsify 
the  accounts  of  an  administrator,  by  a 
proper  proceeding  instituted  in  the  dis- 
trict court  of  the  county  where  the  suc- 
cession was  opened.  (Pas.  Dig.,  Art. 
1382.)  Johnson  v,   Hogan,  37  Tex.  77. 

In  a  suit  in  the  district  court  under 
article  1382  there  can  be  no  other 
I^aintiffs  than  the  persons  ^'interested 
in  the  estate,"  no  other  subject  matter 
than  the  matters  or  things  adjudicated 
by  the  probate  court,  and  no  other 
defendants  than  the  former  administra- 
tor or  his  heirs.  McDonald  v,  Alford, 
32  Tex.  35. 

A  widow  may  institute  a  proceeding 
to  revise  the  final  settlement  of  an  ad- 
ministrator's account.  Hefflefinger  v. 
George,  14  Tex.  569. 

Creditors  may  revise  account  of  ad- 
ministrator on  appeal  or  certiorari,  and 
charge  accounts  barred  by  limitation, 
which  were  allowed  by  him,  against 
him.  Hefflefinger  v.  George,  14  Tex. 
569,  582. 

"The  heirs,  through  their  guardian, 
certainly  had  a  right  to  have  this 
settlement  levised  by  a  proceeding 
instituted     in    the     district    court,     as 


against  the  administrator.  Hart.  Dig. 
art.  809;  Hagerty  v.  Scott,  10  Tex. 
525."  Ponton  z\  Bellows,  22  Tex.  681. 

Administrator  De  Bonis  Non.— 
Since  an  administrator  de  bonis  non 
has  nothing  to  do  with  the  maladmin- 
istration of  the  estate  by  the  former 
administrator,  he  can  not  maintain  an 
action  to  revise  the  accounts  of  such 
administrator.  Johnson  v.  Hogan,  37 
Tex.  77. 

Under  Hart.  Dig.  art.  1230,  provid- 
ing that  "any  one  interested"  in  the  es- 
tate of  the  deceased  may,  at  any  time 
within  two  years  after  settlement  with 
the  chief  justice  of  the  executor's  ac- 
count, have  the  same  revised,  an  ad- 
ministrator de  bonis  non  can  not  bring 
the  action  for  correction,  as  the  act 
means  only  some  one  standing  in  the 
position  of  heir,  legatee,  or  other 
person  to  be  benefited  by  the  estate. 
Murphey  v.  Menard,  11  Tex.  673;  Mar- 
tel  V.  Martel,  17  Tex.  391,  396. 
(b)    Joinder  of  Parties. 

When  it  is  provided  that  any  one  in- 
terested in  the  estate  may  have  the  ac- 
count of  an  administrator  reviewed,  it 
will  not  be  understood  that  it  is  in- 
tended that  all  persons  so  interested 
must  be  joined  in  the  proceedings  in- 
stituted for  that  purpose.  Hefflefinger 
V.  George,  14  Tex.  569. 

All  creditors  or  heirs  need  not  join 
in  proceeding  to  have  account  of  ad- 
ministrator revised  and  corrected. 
Reese  v.  Hicks,  13  Tex.  162,  166. 

Effect  of  Misjoinder. — Had  it  been 
improper  to  have  joined  the  sureties 
in  such  a  proceeding,  the  correct  prac- 
tice on  a  special  exception  for  such 
misjoinder,  would  have  been  to  dis- 
miss the  suit  as  to  the  sureties,  and 
retain  it  as  to  the  administrator.  Pon- 
ton V.  Bellows,  22  Tex.  681. 
(8)    Parties  Defendant. 

In  a  suit  under  article  1382  there  can 
be  no  other  defendants  than  the  former 
administrator  or  his  heirs.  McDonald 
V.  Alford,  32  Tex.  35. 

Sureties. — The    sureties    being  liable 
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for  such  amount  as  might  be  found  due 
from  the  administrator,  upon  a  revi- 
sion of  his  final  settlement,  were 
proper  parties,  under  the  ordinary  rule 
established  in  our  practice,  "that  all 
persons  interested  in  the  subject  mat- 
ter, or  having  an  interest  in  the  object 
of  the  suit,  ought  to  be  made  parties." 
Ponton  V.  Bellows,  22  Tex.  681. 
€.  Pleading. 

A  petition  to  revise  an  administra- 
tor's account  must  distinctly  show  the 
character  in  which  plaintiff  sues,  and 
with  it  must  be  filed  a  copy  of  the  pro- 
ceedings sought  to  be  revised,  or  else 
it  must  itself  contain  the  substance  of 
such  proceedings.  Dunson  v,  Payne, 
44  Tex.  539. 

A  petition  to  revise  an  administra- 
tor's account  must  be  filed  within  two 
years  after  the  settlement  in  the  pro- 
bate court.  Dunson  v.  Payne,  44  Tex. 
539. 

This  objection  could  be  raised  by  de- 
murrer. Dunson  v.  Payne,  44  Tex.  539, 
543;  Alford  v.  Cochrane,  7  Tex.  485, 
487. 

Joinder  of  Causes. — Heirs  taking  up 
suit  of  discharged  administrator  de 
bonis  non,  against  prior  administrator, 
can  not  prosecute  for  unadministered 
property  and  for  devastavit  in  same  ac- 
tion. Johnson  v,  Hogan,  37  Tex. 
77,  80. 
f.   Order  or  Decree. 

In  a  suit  by  a  father  and  mother,  who 
were  the  only  heirs  of  a  deceased  son, 
to  have  the  account  of  his  administra- 
tor revised,  judgment  was  entered  in 
their  favor  and  execution  issued.  Held, 
on  a  petition  by  defendant  in  such 
judgment  for  an  injunction  against  the 
execution  thereof  on  the  ground  that 
the  father  was  dead  at  the  time  of  the 
rendition  of  the  judgment,  that  it  was 
error  to  give  judgment  in  the  mother's 
favor  for  the  whole  of  her  son's  estate, 
where  none  of  the  facts  on  which  the 
rights  to  a  share  of  her  husband's  es- 
tate were  in  evidence.  Reese  v.  Hicks, 
13  Tex.  162. 


In  proceeding  for  revision  and  cor- 
rection of  account  of  administrator, 
plaintiffs  are  entitled  to  order  for  par- 
tition and  distribution  of  balance  re- 
maining in  his  hands.  Reese  v.  Hicks, 
13  Tex.  162,  167. 

D.  REVIEW. 

1.  Nature  and  Form  of  Review. 

An  appeal,  not  a  certiorari,  is  the 
proper  mode  in  which  an  administra- 
tor could  obtain  the  revision  by  the 
district  court  of  the  orders  of  the  pro- 
bate court  in  the  settlement  of  his  ac- 
count. Mitchell  v.  Harrison,  32  Tex. 
331. 

Rev.  St.  1895,  art.  332,  provides  that 
any  person  interested  in  a  decedent's 
estate  may  have  the  proceedings  of 
the  county  court  revised  within  two 
years  by  a  writ  of  certiorari.  Held, 
that  such  remedy  was  a  statutory  legal 
remedy  independent  of  the  remedy  by 
appeal,  and  was  not  conditional  on  a 
showing  of  cause  why  the  remedy  by 
appeal  was  not  pursued.  Friend  v, 
Boren,  95  S.  W.  711,  43  Tex.  Civ. 
App.  33. 

Where  a  petition  for  certiorari  to  re- 
view an  order  allowing  an  administra- 
tor's account,  and  discharging  such  ad- 
ministrator, alleged  that  he  received  a 
fund  from  the  United  States  in  pay- 
ment of  Indian  depredation  claims,  and 
that  he  paid  the  estate  without  legal 
order  to  certain  heirs  other  than  peti- 
tioners, whereupon  his  final  account 
showing  such  payment  was  approved 
and  he  was  discharged  without  notice 
to  petitioners  who  were  heirs  of  the 
intestate,  and  entitled  to  share  in  his 
estate,  the  petition  was  not  subject  to 
general  demurrer.  Friend  v.  Boren,  95 
S.  W.  711,  43  Tex.  Civ.  App.  33. 

Under  Rev.  St.  1895,  arts.  2198,  2202. 
making  it  the  duty  of  the  court  in  the 
settlement  of  a  decedent's  estate  to  as- 
certain the  persons  who  are  heirs,  and 
to  make  a  proper  distribution  of  the 
estate  not  lawfully  paid  out  by  the  ad- 
ministrator, it  was  proper  for  the  court 
on  .certiorari  to  compel  a  restatement 
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of  an  administrator's  account  to  award 
to  certain  heirs,  who  were  not  parties 
to  the  proceedings,  the  distributive 
share  of  the  estate  to  which  they  are 
entitled.  Friend  v.  Boren,  95  S.  W. 
711,  43  Tex.  Civ.  App.  33;  Reese  v. 
Hicks,  13  Tex.  162,  164. 
2.    Right  of  Review. 

Creditor. — Where  the  objection  was 
to  the  final  account  of  the  administra- 
tor, and  the  issue  made  was  as  to  the 
correct  balance  in  his  hands  subject  to 
distribution,  any  creditor  of  the  estate 
would  have  the  right  to  appeal  to  the 
district  court,  under  the  123d  section 
of  the  act  to  regulate  proceedings  in 
the  district  court  in  relation  to  estates. 
Davenport  v.  Hervey,  30  Tex.  308. 

Administrator. — Administrator  may 
appeal  to  district  court  to  have  action 
of  county  court  in  auditing  and  settling 
his  accounts  revised.  Mitchell  v.  Har- 
rison, 32  Tex.  331,  332. 

Article  2200,  Rev.  Stat.,  furnishes  au- 
thority for  appeal  from  order  reject- 
ing administrator's  account  or  report, 
and  directing  him  to  file  another.  Hal- 
bert  V.  Alford,  82  Tex.  297,  17  S.  W. 
595;  Davenport  v.  Hervey,  30  Tex.  308. 
That  an  administrator  had  paid  out 
the  entire  estate,  and  that  he  had  been 
finally  discharged  by  the  county  court, 
was  no  defense  to  a  writ  of  certiorari 
to  review  such  proceedings,  and  to 
compel  a  restatement  of  the  adminis- 
trator's account.  Friend  v.  Boren,  95 
S.  W.  711,  43  Tex.  Civ.  App.  33. 

An  administrator  may  appeal  to  the 
district  court  without  bond  from  an 
order  of  the  county  court  denying 
him  his  statutory  commissions.  Such 
appeal  concerns  his  official  acts.  Hud- 
dleston  v.  Kempner,  87  Tex.  372,  28 
S.  W.  936. 
3.  Scope  of  Review. 

Where  expense  account  of  executor 
is  made  part  or  final  exhibit  and  acted 
upon  by  court  same  day  as  final  exhibit, 
the  action  of  the  court  in  approving  the 
account,  overruling  exceptions  to  it  and 


and  the  same  judgment,  and  an  appeal 
from  it  to  district  court  took  the  whole 
case.  Richardson  v.  Kennedy,  74  Tex. 
507,  510,  12  S.  W.  219. 

On  appeal  to  the  district  court  from 
the  approval  of  the  final  account  of 
an  administrator,  objections  to  the  ac- 
count sufficiently  alleging  fraud,  and 
demurrers  thereto,  were  stricken  out 
without  their  merits  being  considered, 
and,  without  any  evidence  being  taken, 
the  judgment  of  the  county  court  was 
sustained.  Held  error.  Rahm  v.  Berg- 
strom  (Civ.  App.),  36  S.  W.  494. 

In  such  case  proof  should  be  heard 
on  contestant's  well-pleaded  allega- 
tions of  fraud  and  the  merits  of  the 
demurrers  to  the  answer  should  be 
passed  upon.  Rahm  v.  Bergtrom  (Civ. 
App.),  36  S.  W.  495. 

4.  Presentation    and    Reservation   in 
Trial   Court. 

An  heir  can  not  charge  executors 
with  items  not  referred  to  in  the  briefs 
and  first  urged  on  motion  for  rehear- 
ing. Kearney  z\  Nicholson  (Civ.  App.)» 
07  S.  W.  361. 

An  administrator  can  not'  object, 
first  on  appeal  to  the  supreme  court, 
that  one  opposing  the  allowance  of  his 
account  has  no  interest  in  the  estate- 
Davenport  V.  Hervey,  30  Tex.  308. 

5.  Parties. 
On   an   appeal   to   the   district  court 

from  an  order  of  the  county  court  set- 
tling the  account  of  an  administrator, 
he  is  not  entitled  to  have  a  person  to 
whom  he  has  paid  money  made  a 
party,  so  that  judgment  may  be 
awarded  against  such  person  in  case 
credit  for  the  payment  is  disallowed.- 
James  r.  Craighead  (Civ.  App.),  69  S. 
W.  241. 

Where  a  minor  distributee  of  an  es- 
tate, by  her  guardian,  filed  in  the  dis- 
trict court  a  motion  to  reinstate  on  the 
docket  an  appeal  in  an  action  against 
the  administrator  of  the  ancestors  es- 
tate, brought  by  persons  representing^ 
all  the  distributees,  and  asked  for  her 


approving    the    final    exhibit,    was  .one '  proportionate    share    of    the  judgment 


Digitized  by 


Google 


Executors  and  Administrators 


701 


recovered  by  them  in  the  county  court 
against  the  appealing  administrator, 
she  thereby  became  a  party  to  such 
action,  and  was  charged  with  notice  of 
an  instrument  filed  by  the  persons 
representing  the  distributees,  acknowl- 
edging settlement  with  the  adminis- 
trator, since  his  appeal,  in  reliance  on 
which  the  court  dismissed  the  appeal. 
Bridgens  v.  West,  80  S.  W.  417,  35  Tex. 
Civ.  App.  277. 

<.  Perfecting  Appeal. 

Rev.  St.  arts.  2789,  2795,  declare  that 
an  appeal  may  be  taken,  and  the  judg- 
ment be  suspended,  as  a  matter  of 
right,  from  a  county  to  a  district  court, 
without  bond,  in  certain  cases.  Arti- 
cle 1408  declares  guardians  shall  not 
be  required  to  give  a  bond  on  an  ap- 
peal taken  by  them  in  their  fiduciary 
capacity.  Held  that,  since  articles 
2789,  2795,  applied  to  appeals  in  guard- 
ianship proceedings,  and  article  1408  to 
appeals  to  the  court  of  civil  appeals 
only,  a  district  court's  refusal  to  dis- 
miss an  appeal  from  an  order  of  a 
county  court  approving  an  adminis- 
trator's final  account  was  error,  where 
neither  the  widow  nor  guardian  of  in- 
testate's minor  children,  appellants, 
filed  an  appeal  bond  or  affidavit  in  lieu 
thereof.  Kleinsmith  v.  Northcut  (Civ. 
App.),  56  S.  W.  557. 

An  administrator  filed  his  final  ac- 
count, and  gave  notice  that  at  the  next 
term  he  would  move  for  its  confir- 
mation, etc.  A  creditor  whose  claim 
liad  been  allowed  and  approved  filed  his 
petition  opposing  the  confirmation,  etc., 
on  the  ground  that  his  claim  had  not 
been  paid.  The  hearing  of  the  credit- 
or's petition  was  continued  until  next 
term.  On  a  future  day  of  the  same 
term  an  order  was  made  confirming 
the  administrator's  account  and  clos- 
ing the  administration.  The  petition 
of  the  creditor  was  continued  from 
term  to  term,  and  finally  disposed  of 
by  an  order  for  the  payment  of  part 
of  the  amount  which  had  been  allowed 
and   approved.     Held,   that   there   was 


no  error  in  confirming  the  adminis- 
trator's account  and  closing  the  admin- 
istration pending  the  creditor's  pe- 
tition; that  it  was  not  incumbent  on 
the  creditor  to  appeal  from  that  order; 
and  that  his  appeal  from  the  final  judg- 
ment on  his  petition  was  in  time. 
Neill  V.  Hodge,  5  Tex.  487. 

Petition  Defective. — An  administra- 
tor, in  his  petition  for  certiorari  to  re- 
move proceedings  of  the  probate  court 
to  the  district  court  for  revision,  sought 
to  make  the  guardian  of  his  intestate's 
minor  children  a  party,  although  he 
was  no  party  in  the  probate  court,  and 
no  cause  was  shown,  or  is  it  apparent, 
why  he  should  be  made  a  party.  Held, 
that  the  petition  was  clearly  excep- 
tionable, and  there  was  no  error  in  its 
dismissal  by  the  district  court,  on  mo- 
tion.   Mitchell  V.  Harrison,  32  Tex.  331. 

Allegations. — Where  the  heirs  of  an 
estate  filed  their  petition  for  writ  of 
error  to  revise  a  judgment  rendered  in 
the  district  court  on  an  appeal  from 
the  county  court  on  a  proceeding  by 
the  administrator  of  the  estate  for  al- 
lowance of  his  claim  against  the  estate, 
it  was  necessary  for  the  heirs,  inas- 
much as  they  were  not  parties  to  the 
proceeding,  to  have  alleged  in  their  pe- 
tition for  the  writ  of  error  that  the  suit 
against  their  ancestor's  estate  was 
brought  by  or  on  behalf  of  its  personal 
representative,  and  that  the  plaintiff 
still  occupied  that  relation  to  the  estate, 
or  at  least  that  no  other  person  was  at 
that  time  the  representative  of  it. 
Cochrane  v.  Day,  27  Tex.  385. 

Allegation  of  Interest  in  Estate. — 
When  those  objecting  to  final  account 
of  administrator  allege  that  they  act 
for  creditors  and  heirs,  they  sufficiently 
show  their  interest  in  estate  to  entitle 
them  to  appeal  from  order.  The  ap- 
pellate court  can  not  say  that  such  a 
contestant  is  not  an  heir.  Davenport 
V.  Hervey,  30  Tex.  308,  328. 

Failure  to  APP^^ — Remedy  by  Cer- 
tiorari.— "The  petition  was  filed 
within    the    statutory    period,     and      a 
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failure  to  appeal  from  the  order  of 
the  county  court  approving  the  final 
report  and  discharging  appellant  as 
administrator  did  not  preclude  the 
remedy  by  certiorari,  of  which  ap- 
pellees seasonably  availed  themselves. 
Under  our  law  the  latter  is  as  dis- 
tinctly statutory,  and  hence  legal  as 
the  former,  and  is  not  made  dependent 
upon  a  showing  of  cause  why  the  rem- 
edy of  an  appeal  was  not  pursued.  Rev. 
Stat.  1895,  art.  332;  Linch  v.  Broad,  70 
Tex.  92,  94,  6  S.  W.  751;  Wipff  v. 
Heder,  6  Tex.  Civ.  App.  685,  26  S.  W. 
118.  Nor  will  the  facts  that  appellant 
had  paid  out  the  entire  estate  and  that 
the  county  court  entered  an  order 
finally  discharging  him  take  from  the 
district  court  the  power  to  review  the 
proceedings  below,  and  to  restate  the 
administrator's  account  in  accordance 
with  the  law  and  the  evidence.  Mc- 
Shan  V.  Lewis.  33  Tex.  Civ.  App.  253, 
76  S.  W.  616;  Richardson  v.  Kennedy, 
74  Tex.  507,  12  S.  W.  219."  Friend  v. 
Boren,  43  Tex.  Civ.  App.  33,  95  S.  W. 
711,  712,  affirmed  in  101  Tex.  636, 
no  op. 

Amendment  Setting  Up  Other 
Claims. — An  administrator,  on  appeal 
to  the  district  court  from  an  order  of 
the  county  court  refusing  to  allow  an 
exhibit  filed  therein  asking  for  an  al- 
lowance for  extra  services,  can  not 
amend  his  pleadings  in  the  district 
court,  and  set  up  other  claims  against 
the  estate  not  embraced  in  his  ex- 
hibit, since  Rev.  St.  Tex.  art.  2193,  re- 
quires such  claims  to  be  filed  in  the 
county  court,  and  there  entered  on  the 
claim  docket.  Houston  v.  Mayes,  77 
Tex.  265.  13  S.  W.  1036. 
7.  Record — Proceedings  Not  in  Record. 

Where  exception  is  made  to  the  final 
account  of  an  administrator,  that  he 
had  compromised  a  debt  for  less  than 
the  amount  stated  in  the  inventory,  a 
finding  by  the  court,  in  the  absence  of 
a  statement  of  facts  in  the  record,  that 
the  full  sum  really  due  had  been  paid, 
must  be  held  conclusive.  Wright  f. 
Pate  (Sup.),  1  S.  W.  661. 


8.   Operation  and  E£Fect  of  AppeaL 

Appeal  from  order  approving  execu- 
tor*s  final  account,  suspends  effect  of 
order  or  discharge,  and  precludes  suit 
on  executor's  bond.  Wiren  v.  Nesbitt, 
85  Tex.  286,  288,  20  S.  W.  128. 

A  judgment  of  the  probate  court  ap- 
proving an  executors'  expense  ac- 
count, and  a  judgment  several  days 
after  approving  their  final  account^ 
constitute  practically  but  one  judg- 
ment; and  objections  by  creditors  to 
items  in  the  expense  account,  appealed 
by  them  to  the  district  court,  require 
a  trial  there  de  novo,  which  suspends 
the  final  judgment,  leaving  the  estate 
unsettled,  and  pending  the  appeal  the 
creditors  can  not  sue  on  the  executors' 
bond.  Wiren  v.  Nesbitt,  85  Tex.  286, 
20  S.  W.  128;  Callaghan  v.  Grenet,  66 
Tex.  236,   18   S.   W.   507.  . 

Where  the  account  of  an  adminis- 
trator failed  to  show  the  amount  of 
interest  collected  or  paid,  a  decree  of 
the  district  court,  on  appeal,  charging 
interest  against  interest,  will  not  be 
disturbed  in  the  absence  of  data  on 
which  to  state  a  correct  account. 
Davenport  v.   Hervey,  30  Tex.  308. 

Reformation  of  Judgment — Plain- 
tiff, an  heir,  alleged  that  defendant  ad- 
ministrator neglected  to  collect  claims 
and  to  rent  the  property,  and  that 
thereby  such  claims  and  rent  were  lost 
to  the  estate,  and  prayed  that  defend- 
ant be  charged  with  the  amount.  The 
jury  found  that  defendant  had  failed 
to  charge  himself  with  certain  items, 
but  allowed  the  expenses  of  defend- 
ing the  suit.  Held,  that  the  Items  be- 
ing separable,  the  judgment  might  be 
reformed  on  appeal.  Johnson  i\  Wil- 
cox, 53  Tex.  413. 

Parties  Concluded  by  Decision.— 
Action  of  appellate  court  affirming  or- 
der approving  executor's  final  account 
concludes  all  creditors.  Wiren  r.  Nes- 
bitt. 85  Tex.  286.  289.  20  S.  W.  128. 

Reversal  of  Judgment  Inures  to 
Benefit  of  AIL— When  the  district  court 
reversed  the  judgment  of  the  county 
court   and    found   a   larger   balance  in 
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the  hands  of  the  administrator,  the 
judgment  inured  as  well  to  the  benefit 
of  those  who  did  not  appeal  as  of 
those  who  did.  Davenport  v.  Hervey,  30 
Tex.  308;  Hefflefinger  v.  George,  14 
Tex.   569. 

E.     PROCEEDINGS    TO    COMPEL 
ACCOUNTING    AND    SETTLE- 
MENT. 
1.   In  General. 

Under  act  of  February  16,  1843,  an 
administrator  can  not  be  called  upon 
to  settle  accounts  except  in  the  mode 
prescribed  thereunder.  Thompson  v, 
Buckley,  1  Tex.  33,  35. 

Article  18259,  Rev.  Stat,  provides, 
that  "Where  letters  testamentary  or 
of  administration  shall  have  once  been 
granted  any  person  interested  in  the 
administration  may  proceed,  after  any 
lapse  of  time,  to  compel  the  settlement 
of  the  estate  when  it  does  not  appear 
from  the  record  that  the  administra- 
tion thereof  has  been  closed."  Branch 
r.  Hanrick,  70  Tex.  731,  8  S.  W.  539. 
There  was  no  order  discharging  the 
administrator  nor  closing  the  estate. 
The  executor  could  not  claim  a  dis- 
charge by  any  presumption  based  on 
his  own  neglect  to  call  for  a  discharge. 
Blackwell  v.  Blackwell,  86  Tex.  207, 
210.  24  S.  W.  389,  reversing  23  S.  W. 
31;  Main  v.  Brown,  72  Tex.  505,  10 
S.  W.  571. 

Where  a  bona  fide  settlement  has 
been  had  between  heirs  and  adminis- 
trator, and  claims  allowed  which  had 
not  been  probated,  in  an  action  for  an 
accounting,  the  same  claims  may  be 
allowed.  Hanlon  v.  Wheeler  (Civ. 
App.),  45  S.  W.  821,  affirmed  in  93  Tex. 
641.  no  op. 

Order  Showing  Final  Settlement. 
— The  last  order  in  probate  records  of 
a  decedent's  estate  showed  that  par- 
titions of  the  estate  having  been  fully 
made,  and  bond  given,  and  the  admin- 
istratrix having  made  it  appear  to  the 
court  that  all  property  allotted  to  the 
heirs  had  been  turned  over,  it  was  de- 
creed   that    the    administratrix  be  dis- 


charged, and  her  sureties  released. 
Held,  that  this  order  showed  conclu- 
sively that  the  estate  had  been  fully 
administered,  and  the  administratrix 
discharged,  in  a  subsequent  suit  in  said 
court  to  compel  an  accounting.  Long 
V.  Wooters,  45  S.  W.  165,  18  Tex.  Civ. 
App.  35. 

8.    Jurisdiction. 

Equity  has  jurisdiction  over  suit  for 
account  and  discovery  of  matters  of 
administration,  papers  of  which  are 
lost  and  matters  lie  peculiarly  within 
knowledge  of  administrator.  Love  v. 
Keowne.  58  Tex.  191,  196. 

District  Court. — If  an  administration 
has  been  closed,  and  the  administrator 
discharged,  or  if  the  lapse  of  time  is 
.sufficient  to  raise  such  presumption, 
the  heir  can  not  call  on  the  adminis- 
trator to  account  in  the  probate  court. 
He  must  seek  his  remedy  in  the  dis- 
trict court.  Portis  v.  Cummings,  14 
Tex.  139,  citing  Ingram  v.  Maynard,  6 
Tex.  130;  Murphy  v.  Menard,  14 
Tex.  62. 

County  and  Probate  Court. — Pro- 
bate court  has  power  to  settle  execu- 
tor's account  as  necessary  incident  to 
partition.  Shiner  r.  Shiner,  90  Tex. 
414,  417,  38  S.  W.   1126. 

Rev.  St.  art.  1948,  provides  that,  if 
the  will  does  not  distribute  the  entire 
estate,  or  provide  a  means  for  par- 
tition of  the  estate,  the  executor  may 
file  his  annual  account  in  the  court  in 
which  the  will  was  probated,  and  ask 
partition  and  distribution,  and  the 
same  shall  be  partitioned  and  dis- 
tributed in  the  manner  provided  for 
the  partition  and  distribution  of  es- 
tates administered  under  the  direction 
of  the  court.  Held  that,  on  making 
partition  under  the  statute,  the  county 
court  also  has  jurisdiction  to  settle  the 
executors'  accounts.  Shiner  v.  Shiner, 
38   S.   W.   1126,   90  Tex.   414. 

But  while  the  independent  executor 
under  such  will  continues  to  discharge 
his  duties,  the  county  court  has  no 
jurisdiction  to  settle  the  accounts  be- 
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tween  him  and  the  heirs  or  devisees. 
Lumpkin  v.  Smith,  62  Tex.  249;  Roy 
V.  Whitaker,  92  Tex.  346,  355,  48  S.  W. 
892.  49  S.  W.  367. 

Partition. — Until  administration  is 
closed,  county  court  has  exclusive  ju- 
risdiction to  decree  a  partition  of  the 
lands  of  the  estate  among  the  heirs," 
when  the  title  is  clear  as  .among  them- 
selves and  there  are  no  complications 
with  third  persons  claiming  adverse 
interests.  Branch  v.  Hanrick,  70  Tex. 
731,  734,  8  S.  W.  539.  See  the  titles 
COURTS,  vol.  5,  p.  161;  PARTI- 
TION. 

After  Final  Settlement — Const,  art. 
4,  §  15,  limits  the  jurisdiction  of  the 
county  courts  as  courts  of  probate  to 
appointing  guardians,  granting  letters 
testamentary  and  of  administration, 
settling  the  accounts  of  executors,  ad- 
ministrators, and  guardians,  and  trans- 
action of  business  pertaining  to  estates. 
Act  1848  (Hart.  Dig.,  art.  308)  provides 
that  a  county  court  shall  retain  juris- 
diction over  an  administrator  until  he 
shall  have  accounted  for  and  delivered 
the  estate  to  the  proper  person.  Held, 
that  the  county  court  had  no  jurisdic- 
tion over  a  suit  brought  by  an  admin- 
istrator de  bonis  non  against  a  prior 
administrator,  after  the  settlement  of 
the  latter's  account,  to  compel  a  re- 
accounting.  FraTicis  v.  Northcote,  6 
Tex.  185. 

After  Resignation. — The  probate  law 
of  1848  confers  no  jurisdiction  on  the 
county  courts  over  executors  or  ad- 
ministrators who  had  resigned  under 
the  former  law.  Ingram  v.  Maynard, 
6  Tex.   130. 

By  the  laws  in  force  in  1844,  an  ex- 
ecutor could  resign  his  trust,  and  after- 
wards the  county  court  had  no 
authority  to  settle  his  accounts.  A  de- 
cree rendered  on  a  voluntary  settle- 
ment by  the  county  court  against  an 
executor  after  his  resignation  was 
irregular,  and  not  sufficient  to  sustain 
an  action.  Ingram  v.  Maynard,  6  Tex. 
130. 


After  Death  of  Executor  or  Admin- 
istrator.— In  view  of  Battis'  Ann.  Civ. 
St.  art.  3357,  which  makes  limitations 
begin  to  run,  as  to  suits  on  bonds  of 
executors  and  administrators,  from 
their  death,  resignation,  removal,  or 
discharge,  and  other  provisions  of  the 
statutes,  it  must  be  deemed  the  legis- 
lative intent  that  the  death  of  an  ex- 
ecutor or  administrator  should  sever 
the  relation  theretofore  existing  be- 
tween him  and  the  estate,  and  there- 
fore it  is  not  within  the  jurisdiction  of 
the  county  court,  sitting  in  probate,  lo 
determine  the  amount  due  from  the  de- 
ceased executor  or  administrator  to 
the  estate.  McClellan  v.  Mangum,  75 
S.  W.  840,  33  Tex.  Civ.  App.  193.  Sec 
the  following  cases  not  entirely  anal- 
ogous, but  tending  to  support  the 
views  expressed  by  the  court:  In- 
gram V.  Maynard,  6  Tex.  130;  Tort  v. 
Fitts,  66  Tex.  593,  1  S.  W.  563;  Marlow 
V,  Lacy,  68  Tex.  154,  2  S.  W.  52;  Tim- 
mins  V.  Bonner,  58  Tex.  554,  558;  Davis 
V.  Harwood,  70  Tex.  71,  8  S.  W.  58; 
Bopp  V,  Hansford,  18  Tex.  Civ.  .\pp. 
340,  45  S.  W.  744,  affirmed  in  93  Tex. 
725,  no  op. 

3.    Persons    Entitled   to   Require  Ac- 
counting. 

The  act  of  congress  of  January  16- 
1843,  does  not  prohibit  judges  of  pro- 
bate from  calling  on  administrators  to 
exhibit  their  accounts  and  show  their 
actings  and  doings  in  the  administra- 
tion, even  without  the  application  of 
an  interested  party;  but,  except  on 
such  application,  an  administrator  can 
not  be  called  on  to  render  and  settle 
his  accounts.  Thompson  v,  Buckley, 
t  Tex.  33. 

After  discharge  of  administrator, 
heir  may  compel  him  to  account  by 
action  in  district  court.  Portis  ?• 
Cummings,  14  Tex.  139,  140. 

"An  administrator  may  be  cited  by 

an  heir  or  by  the  court  to  render  his 

final  account  and  close-  the  estate,  or 

he   may   himself   file   the   account  a^^ 

i  ask   his   discharge   by   the   court  af'^^^ 
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the  estate  has  been  fully  adminis- 
tered." Main  v.  Brown,  72  Tex.  505, 
508,    10   S.   VV.   571. 

A  purchaser  of  the  interest  of  an 
heir  has  the  same  right  to  apply  for 
a  settlement  and  partition  as  the  heir 
would  have  had.  Branch  v.  Hanrick, 
70  Tex.  731,  8  S.  W.  539. 

If  it  were  conceded  that  the  probate 
court  can  not  confer  on  an  adminis- 
trator authority  to  sell  notes  and  ac- 
counts belonging  to  the  estate,  and 
that  the  purchaser  of  such  notes  and 
accounts,  therefore,  acquired  no  title, 
yet  that  would  be  no  defense  to  an 
action  on  a  note  given  in  consideration 
of  such  a  sale,  unless  the  defendant  re- 
turns, or  offers  to  return,  the  notes, 
etc.,  or  otherwise  account  for  them. 
Perry  v.  Booth,  7  Tex.  493. 

4.    Limitation  and  Laches. 

So  long  as  the  administration  on  an 
estate  is  still  pending,  the  statute  o\ 
limitations  does  not  run  against  an 
action  by  the  heirs  against  the  admin- 
istrator for  moneys  of  the  estate  which 
be  has  received  and  failed  to  account 
for.  McKinney  v.  Nunn,  82  Tex.  44, 
17   S.  W.  516. 

In  suit  against  defaulting  adminis- 
trator brought  before  administration 
was  closed,  jury  is  properly  charged 
that  suit  is  not  barred  by  limitation. 
McKinney  v,  Nunn,  82  Tex.  44,  49, 
50,  17  S.  W.  516;  Parish  v.  Alston,  65 
Tex.  194;  Main  v.  Brown,  72  Tex.  505, 
10  S.  W.  571;  Hunter  v.  Hubbard,  26 
Tex.   537. 

Under  the  express  terms  of  Rev. 
St.  1895,  art.  1882,  where  the  record  of 
an  estate  failed  to  show  that  adminis- 
tration had  been  closed,  the  intestate's 
heirs  were  not  barred  by  limitations 
or  laches  from  maintaining  a  suit 
against  the  administrator  to  compel  a 
settlement  thereof.  Thomas  v.  Hawpe. 
80  S.  W.  129,  35  Tex.  Civ.  App.  311; 
Main  v.  Brown,  72  Tex.  505,  10  S.  W. 
571;  Branch  v.  Hanrick,  70  Tex.  731, 
8   S.  W.  539. 

What  Law  Governs. — After  the  act 
7  Tex— 45 


of  1840  (Hart.  Dig.,  p.  324),  the  laws  of 
Louisiana  ceased  to  afford  the  rule  of 
practice  in  our  courts  in  the  settle- 
ment of  successions;  and  the  five-years 
limitation,  under  the  code  of  practice 
of  Louisiana,  within  which  vacant  suc- 
cessions were  required  to  be  fully  ad- 
ministered, and  beyond  which  the  court 
had  not  power  to  extend  the  adminis- 
tration, never  had  any  effect  on  any 
estate  administered  in  this  country, 
because  five  years  did  not  elapse  from 
the  period  of  its  introduction  (Jan- 
uary, 1836)  until  it  was  superseded  by 
the  act  of  1840.  Burdett  v.  Silsbee's 
Adm'r,   15   Tex.   604. 

"In  the  absence  of  an  order  of  record 
showing  the  settlement  of  an  estate, 
such  settlement  may  be  compelled  at 
any  time.  It  would,  in  our  opinion,  !>e 
competent  in  a.  case  like  the  present, 
where  the  records  had  been  destroyed, 
to  show  their  destruction,  and  to  prove 
by  parol  that  an  order  closing  the  ad- 
ministration had  been  duly  entered  on 
the  minutes  of  the  court.  Any  order 
not  so  entered  would  be  a  nullity." 
Branch  v.  Hanrick,  70  Tex.  731,  734,  8 
S.  W.  539. 

Effect  of  Lapse  of  Time.— Without 
a  statute  or  a  well  established  rule  to 
that  effect  we  would  be  loath  to  hold 
that  mere  lapse  of  time  without  action 
by  the  court  in  an  administration 
would  relieve  the  administrator  from 
being  called  to  account  in  the  pro- 
bates court.  Main  v.  Brown,  72  Tex. 
505,  10  S.  W.  571. 

Rev.  St.,  art.  1829,  providing  that, 
when  letters  have  been  granted,  "the 
persons  interested  in  the  administra- 
tion may  proceed  after  any  lapse  of 
time  to  compel  a  settlement  of  an  es- 
tate which  does  not  appear  from  the 
record  to  have  been  closed,"  abrogates 
the  rules  that  the  administration  is 
presumed  closed,  where  a  considerable 
length  of  time  has  elapsed  since  the 
last  order,  and,  in  the  absence  of  an 
order  of  record  showing  settlement,  a 
settlement    may   be   compelled   at   any 
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time.    Branch  v.  Hanrick,  70  Tex.  731, 
8  S.  W.  539. 

There  being  no  statutory  limitation 
of  the  time  within  which  an  adminis- 
trator may  be  cited  to  an  account  of 
his  trust,  the  lapse  of  more  than  six- 
teen years  since  the  appointment  of 
an  administrator  c.  t.  a.,  during  which 
no  account  has  been  filed  or  proceed- 
ings taken,  will  not  bar  a  motion  for 
an  account  by  the  legatees,  the  eldest 
of  whom  is  25  and  the  youngest  19 
years  old,  when  the  answer  of  the  ad- 
ministrator shows  that  he  still  has  per- 
sonalty of  the  estate  in  his  hands,  and 
that  he  had  until  the  year  previous  col- 
lected rents  from  the  realty  of  his  tes- 
tator. Main  v,  Browne,  72  Tex.  505, 
10  S.  W.  571. 

No  Presumption  That  Estate  Has 
Been  Closed. — A  lapse  of  sixteen  years 
and  nine  months  during  which  time  an 
administration  was  ignored  by  the  pro- 
bate court,  would  not  in  absence  of 
statutory  provision,  raise  the  presump- 
tion that  estate  had  been  closed.  Main 
V,  Brown,  72  Tex.  505,  507,  10  S.  W. 
571. 

"In  Murphy  v.  Menard,  14  Tex.  62, 
it  was  held  that  under  the  law  in  force 
in  1841  an  administration  must  be  pre- 
sumed to  have  been  closed  after  a 
lapse  of  a  much  shorter  time  than  is 
shown  in  the  present  case.  The  same 
doctrine  has  been  recognized  and  ap- 
plied in  the  subsequent  cases  of  Portis 
V,  Cummings,  14  Tex.  139,  140,  and 
Marks  v.  Hill,  46  Tex.  345.  But  we 
think  that  the  forty-sixth  section  of  the 
act  of  August  15,  1870,  was  clearly  in- 
tended to  abrogate  this  rule.  That 
section  reads  as  follows:  'But  when 
letters  testamentary  or  of  administra- 
tion shall  have  once  been  granted  no 
presumption  is  admissible  which  is 
contrary  to  the  record,  and  the  per- 
sons interested  in  the  administration 
may  proceed,  after  any  lapse  of  time, 
to  compel  a  settlement  of  an  estate 
which  does  not  appear  from  the  record 
to  have  been  closed.     (Pas.  Dig.,  art. 


5507.)'"     Branch  v.  Hanrick,  70  Tex. 
731,  734,  8  S.  W.  539. 

Administrator  Not  Allowed  to  Plead 
His  Own  Laches. — An  administrator 
is  a  trustee  charged  with  the  manage- 
ment of  a  trust  estate  under  the  rules 
of  the  probate  law  and  ought  not  to 
be  permitted  to  plead  his  own  laches 
as  a  bar  to  the  jurisdiction  of  the  court 
to  compel  him  to  settle  the  trust  es- 
tate. Main  v.  Brown,  72  Tex.  505,  la 
S.  W.  571. 
5.    Pleading. 

Certainty  of  Allegations. — In  a  pro- 
ceeding by  an  heir  to  review  adminis- 
tration proceedings,  an  alleg^ation  "that 
in  the  final  account  of  the  administra- 
tor he  was  allowed  a  credit  of  $850  as 
commissions,  when,  as  a  matter  of 
right  and  of  law,  he  was  not  entitled 
to  any  commission,  or,  if  any,  such 
commission  should  not  be  allowed  on 
a  greater  sum  than  $2,500,"  was  not 
"uncertain  or  argumentative.  Kaltcyer 
V,  Wipff  (Civ.  App.),  49  S.  W.  1055. 

Plea  or  Answer. — ^The  answer  of  an 
administrator  in  a  suit  by  the  heirs  to 
compel  an  accounting  is  not  defective 
because  it  shows  that  an  agent  of  his 
intestate  collected  more  money  than 
he  turned  over  to  the  administrator. 
Hanlon  v,  Wheeler  (Civ.  App.),  45  S. 
W.  821. 

In  an  action  against  an  administra- 
tor by  the  heirs  to  compel  an  account- 
ing, the  administrator  may,  in  his  an- 
swer, set  out  a  copy  of  his  final  ac- 
count, although  a  reference  to  it  on 
file  is  sufficient.  Hanlon  v.  Wheeler 
(Civ.  App.),  45  S.  W.  821. 

Where  an  executor's  expense  ac- 
count, having  been  presented  as  a  part 
of  his  final  exhibit,  is  acted  on  by  the 
court  on  the  same  day  with  such  ex- 
hibit, the  action  of  the  court  in  ap- 
proving the  expense  account  and  the 
final  exhibit  is  substantially  one  and 
the  same  judgment,  and.  as  an  appeal 
from  the  approval  of  the  exhibit  car- 
ried the  whole  case  into  the  district 
court,  it  is  not  error  to  overrule  the 
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executor's  plea  of  former  recovery  as 
to  the  expense  account.  Richardson  v, 
Kennedy,  74  Tex.  507,  12  S.  W.  219. 

Where,  in  a  suit  by  the  heirs  of  an 
estate  to  compel  an  accounting  by  the 
administrator,  the  latter  alleges  in  his 
answer  that  a  certain  sum  was  re- 
served by  him  at  a  final  settlement 
had  with  the  heirs,  the  statement  is 
demurrable;  but  the  error  in  overruling 
a.  demurrer  to  it  is  cured  by  the  ad- 
ministrator showing  on  the  trial  that 
the  sum  reserved  had  all  been  ex- 
pended in  payment  of  costs  of  admin- 
istration. Hanlon  v.  Wheeler  (Civ. 
App.),  45  S.  W.  821. 

Attorneys  who  contract  with  a 
minor,  and  perform  services  under  that 
contract,  are  entitled  to  a  reasonable 
compensation;  and  the  minor's  admin- 
istrator may  set  up  the  contract  in  his 
answer  to  a  suit  brought  by  the  heirs 
to  compel  an  accounting,  and  may 
show,  if  the  contract  is  invalid,  that 
the  sum  paid  the  attorneys  is  a  rea- 
sonable compensation.  Hanlon  v, 
Wheeler  (Civ.  App.),  45  S.  W.  821,  af- 
firmed in  93  Tex.  641,  no  op. 

Setting  Up  Receipt  or  Release. — In 
an  action  against  an  administrator,  by 
the  heirs  of  his  intestate,  to  compel  a 
final  accounting,  the  administrator  may 
set  up  in  his  answer  a  settlement  with 
the  attorney  in  fact  of  the  heirs,  and 
r  receipt  by  him  in  full  for  their  share 
of  the  estate.  Hanlon'r.  Wheeler  (Civ. 
App.),  45  S.  W.  821. 
6.    Evidence. 

Sufficiency. — In  an  action  by  a  part- 
ner against  the  administrator  of  his 
deceased  copartners  to  recover  money 
clstimed  to  have  been  paid  by  him  in- 
dividually as  the  purchase  price  of  cer- 
tain land  purchased  for  the  partner- 
ship, evidence  examined  and  held  suffi- 
cient to  sustain  the  finding  that  the 
account  was  subsequently  adjusted  in 
transactions  between  the  parties. 
Glasscock  v,  Glasscock's  Adm'r,  17 
Tex.  480. 

In  an  action  by  a  partner  against  the 


administrator  of  his  deceased  copart- 
ners to  recover  money  claimed  to  have 
been  paid  by  him  individually  as  the 
purchase  price  of  certain  land  pur- 
chased for  the  partnership,  evidence 
examined  and  held  sufficient  to  sustain 
the  finding  that  tlie  money  was  the 
partnership  funds.  Glasscock  v.  Glass- 
cock's Adm'r,  17  Tex.  480. 

Burden  of  Proof. — In  a  proceeding 
against  executors  and  for  partition  the 
executors  claim  a  credit  for  money 
paid  out  for  taxes,  and  it  is  shown  that 
the  amount  claimed  is  the  aggregate 
of  the  taxes  as  well  upon  the  property 
of  the  estate  as  upon  the  widow's 
share  and  upon  her  separate  property, 
it  devolves  upon  the  party  resisting 
the  claim  to  show  by  testimony  the 
amount  of  overcharge.  Haley  v.  Gate- 
wood,  74  Tex.  281,  12  S.  W.  25. 
7.   TriaL 

Taxes  Paid  Out  of  Funds  of  Estate. 
— In  an  action  against  an  administra- 
tor to  recover  money  alleged  to  have 
been  paid  out  by  plaintiff  for  deceased 
during  his  lifetime,  an  instruction  that, 
if  the  jury  found  that  plaintiff  had 
made  such  expenditures,  they  should 
find  for  him  for  'the  amount  thereof, 
"less  such  sums  as  you  find  from  the 
evidence  the  plaintiff  in  the  lifetime  of 
[deceased]  collected  belonging  to  said 
deceased,"  was  erroneous,  in  view  of 
the  testimony,  which  tended  to  show 
that  plaintiff  had  collected  sums  of 
money  belonging  to  deceased  and  had 
paid  the  same  to  him  or  used  the 
money  for  his  benefit.  Cranberry  v. 
Cranberry,  90  S.  W.  711,  40  Tex.  Civ. 
App.  420. 

In  a  suit  against  administrators  for 
having  fraudulently  sold  certain  assets 
of  the  estate  at  less  than  their  real 
value,  it  was  not  error  for  the  court 
to  instruct  the  jury  that  they  should 
find  certain  facts  from  the  undisputed 
evidence  and  to  direct  them  to  answer 
certain  questions  submitted  as  special 
issues.  Moore  v,  Woodson,  44  Tex. 
Civ.    App.   503,   99   S.   W.   116. 
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Issues. — In  an  action  against  an  ad- 
ministrator and  another,  beneficiaries 
under  the  will,  for  the  administrator's 
failure  to  account  for  notes  executed 
by  him  to  the  testator,  the  only  issue 
being  as  to  whether  testator  had  given 
the  notes  to  the  administrator's  code- 
fendant,  the  question  of  value  was  im- 
material, and  it  was  not  error  for  the 
court  in  its  instructions  to  assume  that 
they  were  worth  their  face  value. 
Crawford  v.  Hord,  89  S.  W.  1097,  40 
Tex.  Civ.  App.  352. 

8.    Costs. 

Where  a  court's  order  assessing  all 
costs  previously  incurred  in  an  action 
by  heirs  against  an  administrator 
against  such  heirs,  as  a  condition  to 
setting  aside  a  dismissal  of  the  action 
for  the  heirs*  failure  to  prosecute,  was 
not  set  aside  or  appealed  from,  the 
court  had  no  power  after  the  term  to 
adjudge  such  costs  against  the  admin- 
istrator. Thomas  v.  Hawpe,  80  S.  W. 
129,  35  Tex.  Civ.  App.  311. 

Under  Batts'  Ann.  Civ.  St.,  art.  2251, 
providing  that  in  all  cases  where  an 
executor  or  administrator  shall  neg- 
lect the  performance  of  any  duty  re- 
quired, and  any  costs  are  incurred  on 
account  thereof,  he  and  his  sureties 
shall  be  liable  therefor,  the  trial  court 
had  power  to  adjudge  costs  against  an 
administrator  in  an  action  by  heirs  to 
compel  a  settlement  of  his  accounts. 
Thomas  v.  Hawpe,  80  S.  W.  129,  35 
Tex.  Civ.  App.  311. 

Where,  by  reason  of  an  administra- 
tor's failure  to  file  a  proper  account,  it 
becomes  necessary  to  cite  him  to  ac- 
count, it  is  within  the  discretion  of  the 
district  court  to  tax  the  costs  of  his 
appeal  from  the  order  of  the  county 
court  on  such  accounting  against  him, 
though  the  amount  with  which  he  is 
charged  is  reduced  on  the  appeal. 
James  v,  Craighead  (Civ.  App.),  69  S. 
W.  241. 

In  an  action  against  administrators 
and  one  to  whom  they  had  sold  cer- 
tain stock  on  the  ground  that  the  sale 


had  been  a  fraudulent  scheme  between 
the  parties,  it  was  no  abuse  of  discre- 
tion to  tax  all  the  costs  against  the  de- 
fendants jointly.  Moore  v,  Woodson, 
44  Tex.  Civ.  App.  503,  99  S.  W.  116. 

The  district  court  had  no  power  to 
adjudge  costs  against  the  administra- 
tor which  might  accrue  in  the  appellate 
courts,  in  anticipation  of  an  appeal 
from  its  judgment.  Thomas  v.  Hawpe, 
80  S.  W.  129,  35  Tex.  Civ.  App.  311. 

F.  ORDER  TO  PAY  DEBTS. 

"If,  after  the  exhibit  has  been  fully 
and  correctly  stated,  an  amount  of 
money  shall  be  found  in  the  hands  of 
the  administratrix  appropriated  by  the 
law  to  the  payment  of  the  costs  of  ad- 
ministration and  debts  of  the  estate, 
an  order  for  their  payment  should  be 
made,  having  regard  to  the  class  of 
the  debts  as  well  as  to  pro  rata  pay- 
ment of  debts  of  the  same  class.  The 
judgment  of  the  district  court  order- 
ing payment  of  the  money  on  hand 
pro  rata  without  regard  to  the  classi- 
fication of  the  claims  must  be  reversed 
and  the  cause  remanded."  Chifflet  r. 
Willis  &  Bro.,  74  Tex.  245,  253.  11  S. 
W.  1105. 

G.  FINAL  DISCHARGE  AND  RE- 
LEASE. 

A  record  entry  in  the  probate  court 
that  an  administrator's  final  account  be 
admitted  and  filed,  and  that  he  be  dis- 
charged upon  paying  costs,  and  con- 
tinuing the  cause  for  further  action  of 
the  administrator,  is  not  necessarily  an 
absolute  and  final  settlement  and  dis- 
charge. Alexander's  Heirs  v.  Mave- 
rick? 18  Tex.  179. 

In  the  absence  of  anything  from 
which  the  contrary  inference  should 
be  drawn,  it  is  presumed  that  an  ex- 
ecutor assuming  the  trust  of  adminis- 
tering without  control  of  the  probate 
court  does  not  surrender  it  until  he 
has  discharged  all  the  duties  which  he 
knows  are  imposed  on  him.  Mc- 
Donough  V.  Cross,  40  Tex.  251.    Sec. 
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also,  Stone  v.  Ellis,  69  Tex.  325,  328,  7 
S.  W.  349. 

An  administrator  can  not  be  dis- 
charged on  settlement  of  administra- 
tion when  creditor  opposes  because 
his  claim  is  not  paid.  Neill  v.  Hodge, 
5  Tex.  487,  489. 

Administrator  appointed  under  act  of 
March  16,  1840,  is  not  liable  five  years 
subsequent  to  filing  of  his  return  and 
expiration  of  his  bond,  although  he 
was  never  finally  discharged.  Murphy 
V.  Menard,  14  Tex.  62,  66. 

What  Constitutes — Presumption  That 
Order  of  Discharge  Revoked. — An  ad- 
ministrator, on  settlement  of  his  final 
account,  was  discharged  by  the  pro- 
bate court  in  1848.  He  was  afterwards 
recognized  by,  and  acted  in,  said 
court  as  administrator.  Held,  that  it 
was  presumed,  in  an  action  to  compel 
an  accounting,  that  the  order  of  dis- 
charge was  revoked.  Bayne  v,  Gar- 
lett,  17  Tex.  330. 

H.    COMPENSATION. 

1.    Right  to  Compensation  in  General. 

It  is  error  to  require  an  administra- 
tor to  execute  and  deliver  a  deed  to 
purchaser  of  property  without  allow- 
ing him  compensation  for  his  services 
fixed  by  statute.  Claridge  v,  Laven- 
burg,  7  Tex.  Civ.  App.  155,  157,  26  S. 
W.  324,  affirmed  in  93  Tex.  702,  no  op. 

Where  an  administrator  on  resigning 
failed  to  file  a  proper  account,  and  the 
one  filed  was  rejected,  he  was  not  en- 
titled to  be  allowed  an  attorney's  fee 
for  services  in  filing  a  new  account  and 
in  representing  him  on  a  contest 
thereof.  James  v.  Craighead  (Civ. 
App.),  69  S.  W.  241. 

Amount  Discretionary  with  Court. — 
The  compensation  of  a  temporary  ad- 
ministrator is  not  fixed  by  the  statute, 
but  is  left  to  the  discretion  of  the  court 
appointing  him,  which  discretion  vvil! 
not  be  disturbed  unless  an  injustice 
has  been  done.  Bell  v,  Goss,  76  S.  W. 
315,   33  Tex.  Civ.  App.  158. 

Where  property  was  sold  upon  the 
petition  of  a  mortgage  creditor  and  an 


arrangement  made  with  the  purchaser 
whereby  he  extinguished  that  mort- 
gage and  a  second  in  satisfaction  of 
his  bid,  the  two  mortgages  exceeding 
the  bid,  $6,000,  the  administrators  were 
not  absolutely  entitled  to  the  com- 
missions prescribed  by  the  statute, 
hut  to  such  allowance  as  the  county 
court  might  order.  James  v.  Corker, 
30  Tex.  617. 

Unauthorized  Acts. — Administrator 
can  claim  no  benefit  or  remuneration 
for  unauthorized  acts,  either  for  him- 
self or  estate  he  represents.  McLa- 
more  v.   Heffner,  33  Tex.  514.  516. 

So  far  as  a  contract  for  the  location 
of  public  lands  is  executed  in  the  life- 
time of  the  locator,  his  administrator 
has  a  right  to  enforce  its  stipulations 
and  to  recover  for  the  locator's  estate 
the  stipulated  locative  interest  in  the 
land  located;  but  if  the  administrator, 
against  or  without  the  consent  of  the 
owner,  proceeds  to  make  locations,  he 
does  so  in  his  own  wrong,  and  is  en- 
titled to  no  compensation  either  for 
his  own  benefit  or  that  of  his  intestate's 
estate.  McLamore  v,  Heffner,  33  Tex. 
514. 

Efifect  of  Negligence  or  Mismanage- 
ment— "Compensation  should  be  re- 
fused an  administrator  if  he  has  been 
guilty  of  willful  default  or  gross  negli- 
gence in  the  management  of  the  estate, 
whereby  it  has  suffered  loss."  Chap- 
man V.  Brite,  4  Tex.  Civ.  App.  506,  513, 
23   S.  W.  514. 

"  'The  principle  upon  which  com- 
pensation is  refused  Is,  that  where  the 
estate  has  suffered  loss  by  the  derelic- 
tion of  the  administrator,  the  loss  will 
not  be  enhanced  by  the  allowance  of 
commissions.  But  when  the  loss  aris- 
ing out  of  misconduct  is  made  up  to 
the  estate,  so  that  the  beneficiaries  get 
the  full  benefit  of  a  vigorous  and  effi- 
cient administration,  it  is  neither  just 
nor  logical  that  a  bonus  should  be 
granted  to  them  in  the  shape  of  com- 
missions denied  the  administrator,  thus 
increasing  the   burden  which,   in   such 
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•cases,  usually  falls  upon  the  delinquent 
sureties.  To  the  extent  to  which  the 
estate  has  been  properly  administered, 
^nd  on  the  amounts  which  he  or  his 
sureties  pay,  or  make  up  for  the  losses 
by  devastavit  or  maladministration,  the 
administrator  should  be  allowed  such 
commissions  as  the  statute  provides.* 
2  Am.  Law  of  Administration  (Woe- 
ner),  §  526.  But  where  money  is  col- 
lected by  an  administrator,  and  upon 
his  failure  to  account  for  it  judgment 
is  obtained  against  him  for  the  money 
so  collected,  the  commissions  he  would 
have  been  entitled  to  if  he  had  prop- 
erly accounted  for  it  should  not  be  al- 
lowed him  in  offset  to  such  judgment, 
for  the  reason  that  the  administrator 
de  bonis  non  would  be  entitled  to  his 
commissions  for  collecting  the  judg- 
ment, and  if  the  defaulting  adminis- 
trator was  allowed  commission  also, 
the  estate  would  be  made  to  pay  com- 
missions twice  for  a  collection  it  would 
not  have  had  to  pay  but  once  if  the 
administrator  had  discharged  his  duty. 
Nor  do  we  think  an  administrator 
should  be  allowed  to  offset  a  claim  for 
the  value  of  property  of  the  estate  he 
had  appropriated  to  his  own  use,  by 
expenses  incurred  by  him  in  its  care 
and  preservation,  unless  his  care  and 
preservation  enhanced  its  value,  and 
such  enhanced  value  is  made  the  meas- 
ure of  his  liability;  in  which  event  his 
reasonable  expenses  in  such  care  and 
preservation,  not  to  exceed  the  amount 
the  property  has  been  increased  in 
value  by  reason  thereof,  should  be  al- 
lowed." Chapman  v,  Brite,  4  Tex.  Civ. 
App.  506,  513,  23  S.  W.  514. 

8.   Commissions. 

An  administrator,  after  being  made 
party  to  an  action  which  had  been 
commenced  against  his  decedent  on 
vendor's  lien  notes,  obtained  from  the 
probate  court  an  order  to  sell  the  land 
for  payment  of  these  notes  and  other 
debts.  The  purchaser  at  such  sale  sur- 
rendered the  notes  and  receipted  bills 
of  costs  in  the  two  -suits  thereon,  and 


paid  the  balance  of  the  price  in  cash. 
Held,  that  the  administrator  was  en- 
titled to  commissions  for  the  amount 
of  the  notes  and  costs  of  suits  as  on 
money  paid  out.  Wolf's  Estate  v. 
Wolf,  81  S.  W.  90,  36  Tex.  Civ.  App. 
168. 

Administrators  are  not  entitled  to 
commissions  on  money  not  received  or 
paid  out.  James  v.  Corker,  30  Tex. 
617,   630. 

Administrator  selling  land  of  in- 
solvent decedent  is  entitled  to  com- 
mission where  land  is  purchased  by 
creditor,  although  purchase  money  is 
paid  on  debt.  Claridge  v,  Lavenburg, 
7  Tex.  Civ.  App.  155,  157,  26  S.  W.  324, 
affirmed  in  93  Tex.  7.02,  no  op. 

Must  Be  Based  on  Legal  Currency. 
— During  the  civil  war,  an  administra- 
tor obtained  orders  of  the  probate 
court  to  sell  assets  "for  cash;"  and,  un- 
der such  order,  he  sold  them  for  Con- 
federate notes,  which  he  paid  to  such 
creditors  of  the  estate  as  would  ac- 
cept them.  After  the  war,  the  probate 
court  permitted  him  to  resign  his  of- 
fice and  settle  his  accounts  on  confed- 
erate money  returns  and  vouchers. 
Held,  on  exceptions  by  creditors  to 
the  account,  that  the  administrator's 
commission  should  be  computed  upon 
a  legal  currency,  and  not  on  a  Con- 
federate currency,  basis,  and  he  should 
not  be  allowed  commissions  on  com- 
missions. Trammel  v.  Philleo,  33  Tex. 
395. 

Commission  on  Commission. — ^Ad- 
ministrator should  not  be  allowed  to 
charge  commission  on  his  commission. 
Trammel  v.  Philleo,  33  Tex.  411. 

Collection  of  Own  Debt  Due  Estate. 
— An  administrator  is  not  entitled  to 
commission  for  collection  of  his  own 
debt  due  the  estate.  Brown  v.  Walker, 
38  Tex.  109. 

Money  Paid  Out  for  Goods  of 
Trade. — An  executor  continuing  the 
business  of  the  testator  is  not  entitled 
to  commissions  on  money  paid  out  for 
goods,   and    on   money    received  from 
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the  sale  of  the  goods  so  bought.  In 
^uch  a  case,  the  proper  compensation 
is  a  reasonable  allowance  for  the  time 
and  labor  bestowed  in  carrying  on  the 
business.  Dwyer  v,  Kalteyer,  68  Tex. 
554,  5  S.  W.  75. 

Commission  for  Paying  Over  Money. 
— An  administrator  with  the  will  an- 
nexed, appointed  at  the  request  of  a 
foreign  executor  to  administer  the 
testator's  estate  in  Texas,  is  not  en- 
titled, upon  payment  of  the  proceeds 
to  such  executor,  to  the  statutory 
commission  of  5  per  cent;  such  pay- 
ment being  in  effect  a  payment  to  the 
heirs,  within  Rev.  St.,  art.  2191,  pro- 
viding that  a  commission  shall  not  be 
allowed  for  paying  money  to  the  heirs 
and  legatees.  Spofford  v.  Minor,  13 
Tex.  Civ.  App.  534,  36  S.  W.  771,  af- 
firmed in  93  Tex.  650,  no  op. 

Sale  under  Mortgage. — Under  Rev. 
St.,  art.  2190,  which  allows  an  admin- 
istrator 5  per  cent  commission  on  all 
money  "actually  received,"  and  Id.  art, 
2093,  providing  that  he  may  demand 
the  payment  to  him  of  money  due  the 
estate,  he  is  entitled  to  such  commis- 
sion on  an  amount  bid  at  a  mortgage 
foreclosure  sale  of  land  of  the  estate, 
to  pay  a  debt  of  the  estate,  though  the 
money  was  not  actually  handed  over 
to  him.  Huddleston  v,  Kempner,  87 
Tex.  372,  28  S.  W.  936. 

So  held  where  he  made  a  foreclosure 
sale,  at  which  the  judgment  creditor, 
purchasing  for  less  than  judgment, 
pays  in  no  money,  but  credits  on  judg- 
ment. Huddleston  v.  Kempner,  87 
Tex.  372,  28  S.  W.  936,  affirming  28 
S.  W.  236. 

When  an  incumbrance  on  property  of 
an  estate  is  dis.charged  by  the  incum- 
brancer bidding  off  the  property,  the 
bid  being  applied  to  his  claim,  the 
personal  representative  of  the  estate 
is  not  entitled  to  the  statutory  com- 
missions on  the  Jmount  as  though  he 
had  received  and  paid  it  out  in  cash. 
Watt  V,  Downs,  36  Tex.  116. 

Where  holder  of  lien  against  prop- 


erty of  an  estate  buys  such  property 
at  sale  and  applies  purchase  price  on 
his  lien,  held  the  executor  was  not  en- 
titled to  commission  on  such  sale. 
Watt  V,  Downs,  36  Tex.  116,  117; 
James  v.  Corker,  30  Tex.  617. 

When  Properly  Refused. — Where 
judgment  is  obtained  against  an  ad- 
ministrator for  money  which  he  has 
collected,  but  for  which  he  has  failed 
to  account,  the  commissions  to  which 
he  would  have  been  entitled  if  he  had 
properly  accounted,  should  not  be  al- 
lowed him  in  offset  to  such  judgment. 
Chapman  v,  Brite,  4  Tex.  Civ.  App. 
506,  23  S.  W.  514. 

Failure  to  Account  for  Money  Col- 
lected.— Where  an  administrator  wrong- 
fully and  knowingly  failed  tq  account 
for  moneys  in  his  hands  belonging  to 
the  estate,  he  was  not  entitled  to  com- 
missions thereon.  Thomas  v.  Hawpe, 
80  S.  W.  129,  35  Tex.  Civ.  App.  311. 

8.    Additional  or  Extra  Allowances. 

Where  a  decree  settling  a  decedent's 
estate  directs  that  on  all  sums  paid 
over  to  a  devisee  the  executors  are  to 
have  the  statutory  commissions,  it  is 
proper  for  the  executors  to  deduct  5 
per  cent  commissions  on  paying  over 
such  sums  in  addition  to  the  5  per  cent 
for  receiving  such  funds.  Kearney  v. 
Nicholson   (Civ.   App.),   67   S.  W.  361. 

An  administrator  may  be  allowed 
compensation  for  extra  personal  serv- 
ices rendered  the  estate,  when  shown 
to  have  been  performed  and  necessary. 
Such  a  claim  may  be  properly  pre- 
sented to  the  probate  court  in  an  ex- 
hibit made  by  the  administrator  under 
oath.  Stonebraker  v.  Friar,  70  Tex. 
202,  7  S.  W.  799.  See,  also,  Dwyer  v. 
Kalteyer,  68  Tex.  554,  564,  5  S.  W.  75. 

In  settling  an  administrator's  ac- 
count, he  should  not  receive  credit  for 
extra  services  not  shown  to  be  neces- 
sary or  to  have  been  performed.  James 
V.  Craighead  (Civ.  App.),  69  S.  W, 
241. 

A  special  administrator,  directed  to 
continue   the   management   of   a   farm 
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^belonging  to  the  estate,  and  devoting 
nearly  al!  his  time  to  such  manage- 
ment, performing  services  for  which  a 
former  manager  had  been  paid  three 
times  as  much  as  was  allowed  the  ad- 
ministrator by  the  county  court, 
should  receive  credit  on  his  account 
for  the  amount  so  allowed.  James  v. 
Craighead  (Civ.  App.),  69  S.  W.  241. 
Attacking  Claim  for  Extra  Compen- 
sation.— Administrator's  claim  for  ex- 
tra compensation  which  has  been  al- 
lowed and  approved  can  only  be  at- 
tacked in  same  manner  as  other  claims. 
Davenport  v,  Lawrence,  19  Tex.  317, 
320. 

4.   Proceedings  for  Allowance. 

Limitations. — D.  was  appointed  ad- 
ministrator de  bonis  non  on  the  estate 
of  W.  in  1868;  the  executor  having 
previously  died  without  having  ren- 
dered an  account.  D.  rendered  an  ac- 
count, in  which  no  mention  of  com- 
mission to  the  deceased  executor  was 
made,  by  reason  of  which  the  execu- 
tor's administrator  resisted  the  ap- 
proval of  D.'s  account  as  administra- 
tor de  bonis  non,  claiming  such  com- 
mission. Held  that,  more  than  five 
years  having  expired  since  the  execu- 
tor's qualification  and  sine?  the  ap- 
pointment of  an  administrator  de  bonis 
non,  the  executor's  right  to  commission 
was  barred  by  limitation,  and  D.'s 
account  was  properly  allowed.  Craig 
V.  Davidson,  2  Posey  Unrep.  Cas.  190, 
distinguishing  Hagerly  v,  Scott,  10 
Tex.  525,  531,  and  Hefflefinger  v. 
George,    14   Tex.    569,   581. 

Liability  of  administrator  de  bonis 
non  to  estate  of  deceased  executor  for 
commissions  due  such  executor  is 
fixed  upon  his  filing  report  failing  to 
recognize  such  commissions  as  due, 
and  statute  begins  to  run  from  that 
time.  Craig  v.  Davidson,  2  Posey  190, 
192. 

Hefflefinger  v.  George,  14  Tex.  569, 
581,  only  held  that  while  the  final  ac- 
count had  been  passed,  the  orders 
from  time  to  time  made  in  the  prog- 


ress of  one  administration  were,  in 
their  nature,  mterlocutory,  and  that 
limitation  only  ran  from  the  final  order. 
Craig  V.  Davidson,  2  Posey  190,  191. 

L  ACTION  TO  SURCHARGE  AND 
FALSIFY  AS  FOR  DEVASTA- 
VIT. 

To  establish  devastavit,  it  must  be 
shown  that  administrator  collected 
debt  or  could  have  collected  it  by  use 
of  diligence,  and  has  failed  to  account 
for  it  if  collected.  Mason  v.  Rodgers, 
83  Tex.  389,  392,  18  S.  W.  811;  Town- 
send  V.  Munger,  9  Tex.  300,  309.  See, 
also,  Stewart  v.  Morrison,  81  Tex.>6, 
17  S.  W.  15;  Peveler  v.  Peveler,  54 
Tex.  53;  Fort  v.  Fitts,  66  Tex.  593, 
1  S.  W.  563;  Giddings  v.  Steele,  28 
Tex.  732;  Bufford  v.  Holliman,  10  Tex. 
560;  Patton  v.  Gregory,  21  Tex.  513; 
Remick  v.  Luter,  32  Tex.  797;  Herbert 
V,  Harbert  (Civ.  App.),  59  S.  \V.  594, 
595. 

An  action  against  an  independent  ex- 
ecutrix for  property  belonging  to 
minor  children,  alleged  to  have  been 
wasted,  does  not  come  within  Rev.  St 
art.  1194,  §  6,  requiring  suit  against 
an  executor,  as  such,  to  establish  a 
money  demand  against  the  estate  which 
he  represents,  to  be  brought  in  the 
county  in  which  such  estate  is  ad- 
ministered, though  such  section  ap- 
plies to  independent  executors,  since 
such  demand  is  not  a  money  demand 
against  the  estate.  Morton  v,  >Iorns 
(Civ.  App.),  56  S.  W.  559. 

Where  the  heirs  of  an  estate,  which 
was  indebted  to  the  administrator,  *"" 
had  many  unpaid  claims  outstanding 
against  it,  brought  an  action  against 
the  administrator  for  devastavit,  ^" 
instruction  that,  if  the.  estate  was  in- 
solvent, the  verdict  should  be  for  de- 
fendant, was  proper,  since  the  burden 
of  proof  was  on  plaintiflfs  to  show  an 
injury  to  themselves  as  heirs.  Herbert 
V.  Harbert  (Civ.  App^,  59  S.  W.  594- 

Venue— Waste.— Action  against  in- 
dependent executrix  for  waste  heldn^ 
within  Rev.   Stat.,  art.   1194,  rcquifi"^ 
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suits  on  money  demands  to  be  brought 
in  the  county  where  administration  was 
had.  Morton  v,  Morris  (Civ.  App.), 
56  S.  W.  559. 

X.  Distribution. 

A,  STATUTORY   PROVISIONS. 

Statutory  provisions  respecting  the 
payments  of  legacies  and  the  distribu- 
tion of  estates  must  be  substantially 
met.     Chapman  v.  Austin,  44  Tex.  133. 

B.  AUTHORITY  OF  EXECUTOR 
OR  ADMINISTRATOR  TO 
MAKE  AND  DUTY  OF  COURT 
TO  ORDER. 

Under  a  will  devising,  all  the  tes- 
tator's property  to  his  executors  in 
trust  for  his  children,  and  making  such 
executors  guardians  for  the  children, 
with  full  power  to  manage  his  estate 
independent  of  the  probate  court,  an 
executor  who  qualifies  has  authority  to 
enter  into  an  agreement  for  the  par- 
tition of  a  land  certificate ,  belonging 
to  the  estate.  Hall  v.  Reese's  Heirs, 
58  S.  W.  974,  24  Tex.  Civ.  App.  221. 

Where  husband's  executors  were  em- 
powered to  partition  the  community 
land,  he  could,  for  purpose  of  making 
such  partition,  set  off  to  each  estate 
the  share  belonging  to  it,  although  not 
so  expressly  empowered  by  the  will. 
Livingston  v.  Koenig,  20  .Tex.  Civ. 
App.  398,  403,  50  S.  W.  463,  affirmed  in 
93  Tex.  645,  no  op. 

Partition  of  Realty  and  Pay  Lega- 
cies Charged  upon  the  Land.^The 
author  of  Cyc.  (vol.  18,  p.  595),  in 
speaking  of  the  authority  of  an  ex- 
ecutor, says  that  "it  is  no  part  of  his 
duty  to  partition  or  convey  among 
heirs  or  devisees  the  real  estate  of  his 
decedent,  or  to  pay  legacies  charged 
upon  the  land,  unless  empowered  by 
the  will  to  do  so."  So,  too,  the  Texas 
supreme  court,  in  McDonough  v. 
Cross,  40  Tex.  251,  while  discussing 
the  powers  of  an  independent  executor 
under  a  will  similar  in  the  feature  un- 


f  der  consideration  to  the  one  before 
the  court,  uses  the  following  language: 
"It  can  hardly  be  thought  the  executor 
is  authorized  by  such  a  will  to  chancjc 
the  devise  of  the  testator  from  an  un- 
divided part  of  the  estate  into  a  spe- 
cific part  thereof,  selected  and  desig- 
nated by  him  at  his  mere  will  and 
pleasure,  especially  when  he  is  one  of 
the  devisees  among  whom  it  is  to  be 
partitioned.  Nor  do  we  see  that  the 
settlement  of  the  estate  requires  that 
he  shall  determine  for  the  devisees 
whether  they  shall  accept  the  money 
value  of  their  interest  in  the  land  de- 
vised, or  an  undivided  interest  in  the 
land  itself."  Johnson  v.  Short,  43  Tex. 
Civ.  App.  128,  94  S.  W.  1082. 

Where  a  will  devised  land  to  several 
devisees,  their  right  to  the  land  so  vie- 
vised  became  fixed  on  probate  of  the 
will.  It  was  within  the  power  of  the 
executors,  when  they  had  propcHy 
qualified,  to  partition  the  exact  in- 
terests. Robertson  v.  DuBose,  76  Tex. 
1,  13  S.  W.  300. 

Duty  of  Court  to  Order.— It  is  the 
duty  of  the  court  to  order  distribution 
of  moneys  in  hands  of  administrz^tor 
when  it  appears  he  has  moneys  in  his 
hands  subject  to  distribution.  Daven- 
port V,  Lawrence,  19  Tex.  317,  320. 

C.  PRIORITIES  OF  DEBTS  TO 
LEGACIES,  DISTRIBUTIVE 
SHARES,  ETC. 

See  ante,  "Primary  Fund,"  VII,  C, 
3;  "Legacies  and  Devises,"  VII,  C,  19. 

D.  LIABILITIES  OF  HEIRS,  LEG- 
ATEES,  DISTRIBUTEES,   ETC. 

1.    Liability  to  Estate. 

Set-0£f  against  Legacy  or  Distribu- 
tive Share. — Where  one  heir  has  bought 
the  interest  of  some  of  the  others  in 
decedent's  land,  the  purchased  portion 
can  not,  in  partition,  be  charged  with 
a  debt  due  from  such  heir  to  decedent's 
estate.  Ruiz  v,  Campbell,  6  Tex.  Civ. 
App.   714,   26   S.  W.  295. 

Heirs  of  Deceased  Distributee. — A 
grandchild   inheriting   per   stirpes,   un- 


Digitized  by 


Google 


714 


Executors  and  Administrators 


der  1  Sayles'  Civ.  St.,  art.  1652,  is  en- 
titled to  recover  his  full  share  of  the 
estate  without  accounting  for  a  debt 
due  by  his  deceased  insolvent  father 
to  the  intestate  grandfather.  Powers 
V,  Morrison  (Civ.  App.),  30  S.  W.  84i>, 
reversed  88  Tex.  133,  30  S.  W.  581. 

Liabilities  of  Grantees  of  Heirs, 
etc. — Upon  settlement  and  distribution 
of  an  estate,  it  was  proper  to  charge  the 
interest  of  purchasers  of  real  property 
from  one  of  the  heirs,  such  purchasers 
being  parties  to  the  proceeding,  with 
a  lien  for  the  amounts  due  from  their 
vendor  for  rents  received  from  such 
property,  in  favor  of  the  heir  entitled 
to  share  in  same.  Kalteyer  v,  Wipff, 
92  Tex.  673,  52  S.  W.  63,  reforming  and 
affirming  49  S.  W.  1055. 
2.   Liability  for  Debts  of  Decedent. 

See  ante,  "Persons  Liable  for  Debts 
of     Decedent    and     Incumbrances     on 
Propel  ty,"  VII,  D. 
£.  TIME  OP  MAKING. 

Under  law,  executrix  is  allowed  rea- 
sonable time  to  ascertain  condition  of 
estate  and  gather  in  its  assets  and  as- 
certain its  liabilities  before  she  can  be 
compelled  to  pay  legacies  and  debts. 
Hawkins  v,  Forrest,  1  Posey  167,  174. 

The  personal  property  of  a  decedent 
is  subject  to  partition  where  the  estate 
is  not  insolvent  and  no  debts  against 
the  estate  are  shown,  though  nearly  all 
such  property  is  exempt  from  sale. 
Sims  V.  Hixon  (Sup.).  65  S.  W.  35, 
affirming  judgment  Simms  v.  Same 
(Civ.  App.),  65  S.  W.  36. 

Where  administration  upon  dece- 
dent's estate  has  not  been  formally 
closed  though  a  very  long  interval  has 
elapsed  since  any  action  has  been 
taken,  where  the  administrator  is  liv- 
ing, and  where  there  is  large  indebted- 
ness against  the  estate  and  a  necessity 
for  continued  administration,  includ- 
ing the  disposition  of  the  property  in 
controversy  if  the  title  to  it  is  in  the 
estate,  heirs  can  not  sue  to  recover 
such  property.  Northcraft  v.  Oliver, 
74  Tex.  162,  11  S.  W.  1121. 


Contest  of  Will.— Executor  can  not 
carry  out  terms  of  will  by  delivering 
legacies  until  it  has  been  duly  pro- 
bated, and  is  not  liable  for  withholding 
legacies  pending  contest  of  probate. 
Roberts  v.  Stuart,  80  Tex.  379,  382,  15 
S.  W.  1108. 

Independent  Executor. — An  execu- 
tor with  power  to  administer  uncon- 
trolled by  the  probate  court  may  de- 
termine when  to  surrender  the  estate 
to  the  heirs  or  devisees,  free  from  any 
claini  thereto  for  the  purpose  of  ad- 
ministration; and  upon  such  delivery 
of  the  estate  to  the  devisees  it  ceases 
to  be  assets  in  his  hands,  but  passes 
to  the  devisees  subject  to  the  debts  of 
the  estate.  McDonough  v.  Cross,  40 
Tex.  251. 

F.    PLACE. 

Distribution  in  another  state  is  valid 
and  binding  where  no  fraud  shown. 
Nimmo  v.  Davis,  7  Tex.  26,  34. 

0.  MODE. 

1.  Wm  Declared  Void. 

Where  will  is  declared  void  debts 
must  be  deducted  from  mass  of  prop- 
erty,  and  remainder,  increased,  by 
such  advancements  as  may  be  brought 
in,  must  be  partitioned  according  to 
laws  regulating  distribution  of  estates 
of  intestates.  Parker  v,  Parker,  10 
Tex.  83,  98. 
8.  Partition. 

See  the  title  PARTITION. 

H.  PERSONS  TO  WHOM  MADE. 

Where  heir  has  executed  title  bond, 
court  on  distribution  should  order  deed 
made  out  to  purchaser.  Ackerman  v. 
Smiley,  37  Tex.  211,  218. 

If  a  tract  of  land  belonging  to  an 
unpartitioned  estate  is  subject  to  a 
lease  for  years,  and  a  person  pur- 
chases the  fee  from  an  heir  who  ex- 
pects that  particular  tract  to  be  al- 
lotted to  him,  taking  and  duly  record- 
ing the  heir's  bond  to  make  him  title 
when  the  estate  shall  be  partitioned, 
and  then  the  purchaser  also  buys  up 
the  lease  and  thereby  obtains  posses- 
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sion,  the  lease  becomes  merged  in  the 
fee,  and  his  possession  is  as  purchaser 
of  the  fee,  and  is  notice  to  all  the  world 
of  his  claim  to  the  fee  under  his  re- 
corded title  bond.  Ackerman  v.  Smiley, 
37  Tex.  211. 

I.   PROPERTY  SUBJECT. 

Where  the  widow  and  the  children 
of  a  husband  by  a  former  marriage 
entered  into  an  agreement  for  the  dis- 
tribution of  an  estate,  in  consideration 
of  which  agreement  the  widow  con- 
veyed such  children  property  acquired 
by  a  deed  of  gift  and  bill  of  sale  ex- 
ecuted by  the  deceased  in  his  lifetime, 
and  delivered  to  said  widow,  which 
was  not  subject  to  distribution,  and 
the  probate  court  refused  to  make  dis- 
tribution according  to  such  agreement 
because  of  an  alleged  lack  of  jurisdic- 
tion; the  parties  would  then  be  re- 
stored to  their  original  rights;  and  a 
refusal  of  the  children  to  perform  the 
agreement,  ipso  facto,  revived  the 
rights  of  the  widow  to  the  property 
which  she  had  surrendered  in  con- 
sideration of  said  agreement;  and  her 
claim  to  a  restoration  of  said  prop- 
erty and  of  the  bill  of  sale,  if  it  still 
exists,  is  just,  and  must  be  sustained. 
If  there  had  been  no  such  agreement, 
the  bill  of  sale,  if  valid,  would  have 
?iecured  the  property  conveyed  to  the 
widow;  and  such  property  formed  no 
part  of  the  succession,  and  was  not  the 
subject  of  distribution  between  the 
heirs.  Hartwell  v.  Jackson,  7  Tex. 
576. 

The  debt  of  one  of  the  heirs  to  an 
estate  is  a  part  of  the  general  mass  of 
property  subject  to  distribution,  and  if 
the  heir  fails  to  pay  it,  if  more  than 
his  share,  so  much  of  it  as  amounts 
to  the  value  of  his  share  should  be  set 
apart  to  him,  if  less  than  his  share,  it 
should  be  taken  by  him  in  satisfaction 
of  that  share  so  far  as  it  will  go.  Ox- 
sheer  V,  Nave,  90  Tex.  568,  40  S.  W.  7. 

In  a  suit  by  a  surviving  husband 
against  his  children  for  partition  of 
community  property,  it  appeared  that 


one  of  the  distributees  was  insolvent 
and  owed  the  estate  more  than  the 
amount  of  his  share  in  the  property, 
and  that  a  judgment  creditor  of  such 
distributee  had  purchased  his  interest 
in  the  estate  at  execution  sale.  Held 
that,  since  it  is  the  policy  of  the  com- 
mon law  and  of  the  statutes  (Rev.  St. 
1895,  arts.  1688,  1694)  to  equalize  the 
shares  of  heirs  or  distributees,  the  in- 
terest of  such  msolvent  distributee  will 
be  considered  as  extinguished,  leaving 
his  creditor  with  no  interest  in  the 
property,  though  the  debt  to  the  es- 
tate was  partially  secured  by  a  lien  on 
other  property.  Oxsheer  v.  Nave,  40 
S.  W.  7,  90  Tex.  568. 

The  fact  that  the  indebtedness  of 
the  insolvent  distributee  is  partially 
secured  by  a  lien  on  .other  property 
will  not  affect  the  rights  of  the  par- 
ties in  such  a  case.  Oxsheer  v.  Nave, 
90  Tex.  568,  40  S.  W.  7. 

J.  PAYMENT. 

1.   Medium  and  Sufficiency. 

Where  a  power  was  given  to  ad- 
minister an  estate  and  to  divide  it  in 
property  or  money,  in  the  discretion 
of  the  trustee,  and  the  instrument  con- 
ferring the  power  does  not  show  in 
what  sense  the  word  money  was  used, 
it  may  be  ascertained  and  inferred 
from  the  nature  and  character  of  the 
business  to  which  it  refers;  the  habits, 
usage,  and  general  course  of  dealing; 
the  situation  of  the  country;  the  kind 
of  circulating  medium  in  ordinary  use, 
and  the  sense  in  which  the  word  is 
generally  understood  in  business 
transactions  at  the  time  and  in  the  lo- 
cality where  the  instrument  was 
drawn.  Kennedy  v.^  Briere,  45  Tex. 
305. 

Power  of  Executor  to  Contract  as 
to  Medium. — Testator  gave  his  prop- 
erty to  his  children  equally,  and  ap- 
pointed an  executor,  and  provided  that 
no  court  should  take  any  further  ac- 
tion over  the  estate  than  the  probate 
of  the  will  and  the  return  and  approval 
of   an   inventory.      Held,   that   the   ex- 
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ecutor  had  no  authority  to  enter  into 
an  oral  agreement  with  one  of  the 
children  whereby  the  latter  agreed  to 
take  certain  personal  property  of  an 
agreed  value  as  his  share  in  the  tes- 
tator's estate  by  virtue  of  the  will. 
Johnson  v.  Short,  43  Tex.  Civ.  App. 
128,  94  S.  W.  1082. 

Construction  of  Agreement. — Testa- 
tor gave  his  property  to  his  children  ' 
equally.  The  executor  agreed  with 
one  of  the  children  whereby  the  latter 
was  to  take  certain  property  as  his 
share  under  the  will.  None  of  the 
other  children  were  parties  to  the 
agreement,  and  they  did  not  consent 
thereto.  There  was  nothing  to  show 
that  at  the  time  of  the  agreement  any 
of  the  debts  of  the  testator  had  been 
paid,  or  that  the  will  had  been  pro- 
bated. The  child  on  receiving  the 
property  executed  receipts,  reciting 
that  he  had  received  from  the  execu- 
tor property  to  apply  on  his  part  in 
the  testator's  estate.  Held,  that  the 
agreement  did  not  amount  to  a  legal 
partition  of  the  land  belonging  to  the 
estate  of  the  testator,  but  merely  re- 
quired the  child  on  a  final  distribution 
of  the  estate  to  account  for  the  prop- 
erty received  by  him  at  the  agreed 
value.  Johnson  v.  Short,  43  Tex.  Civ. 
App.  128,  94  S.  W.  1082.  See,  also, 
Munk  V.  Weidner,  9  Tex.  Civ.  App. 
491,  29  S.  VV.  409. 

8.    Primary   Fund— Subrogation,   Mar- 
shaling Assets. 

Where  personal  property  which 
would  be  the  primary  fund  from  which 
to  pay  legacies  is  applied  to  the  dis- 
charge of  debts,  so  that  sufficient  does 
not  remain  to  pay  the  legacies,  lega- 
tees are  subrogated  to  the  rights  of 
creditors  and  may  satisfy  their  lega- 
cies out  of  land  not  devised.  Smith  7'. 
Cairns,  92  Tex.  667,  51  S.  W.  498,  re- 
versing 49  S.  W.  728. 

3.    Interest  on  Legacies  and  Distribu- 
tive Shares. 

Where  an  administrator  tenders  into 


court  money  remaining  in  his  hands, 
he  can  not  be  charged  with  interest  on 
the  funds;  but,  if  he  withholds  proceeds 
of  one  entitled  to  distribution  of  such 
funds,  he  will  be  charged  with  interest 
from  the  time  the  money  should  have 
been  paid  over  or  demand  made.  Simp- 
son V.  Knox,  1  Posey  Unrep.  Cas.  569. 

Legatees  can  not  recover  interest  oa 
legacies  until  it  is  shown  that  execu- 
trix was  clearly  at  fault  in  not  paying 
them  on  demand.  Hawkins  v.  Forrest, 
1  Posey  167,  175;  Adriance  v.  Brooks, 
13  Tex.  279,  281;  Davis  v.  Thorn,  ft 
Tex.  482,  486. 

Distributees  are  not  entitled  to  re- 
cover interest  until  after  demand  made 
of  the  administratrix  for  their  portion 
of  the  estate.  Henderson  v.  Riley,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  §  487. 

4.  Payment  of  Annuities. 

A  county  court  has  jurisdiction  to 
order  payment  of  an  annuity  from  the 
estate  of  a  decedent  to  an  assignee  in 
the  absence  of  any  statute  prohibiting 
the  sale  by  creditors  or  heirs  of  their 
claims  against  or  shares  in  an  estate. 
Key  V.  Craig,  21  Tex.  491. 

5.  Proof  of  Payment. 

In  trespass  to  try  title,  brought  in 
1884  by  one  claiming  under  a  will  de- 
vising the  land  after  payment  of  spe- 
cific legacies,  the  facts  that  the  will 
was  probated  in  1838,  and  that  the  last 
act  appearing  in  the  administration 
was  in  1853,  are  sufficient  to  raise  the 
presumption  that  the  specific  legacies 
have  been  paid,  and  the  administration 
closed.  Grimes  v.  Smith,  8  S.  W.  33, 
70  Tex.  217. 

K.     OVERPAYMENT. 

1.   In  General. 

Husband  and  wife,  who  have,  in  let- 
ter's right,  received,  in  irregular  mode, 
more  than  wife's  distributive  share  in 
estate,  may  be  sued  jointly  by  codis- 
tributees  after  administration  has  been 
closed.  Brinson  v.  Cunliff,  25  Tex.  760, 
763. 
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■iL   Actions  for  Recovery. 

The  petition  in  this  case  was  a  suffi- 
cient statement  of  a  cause  of  action 
by  a  codistributee  of  an  estate  against 
another  who  had  received  an  amount 
beyond  her  distributive  share,  which, 
after  the  estate  had  been  settled  and 
closed,  and  the  administrator  dis- 
<harged,  had  been  left  in  the  hands  of 
herself  and  husband  by  said  administra- 
tor; and  where  it  was  also  alleged  that 
all  the  heirs,  except  the  plaintiffs,  had 
received  the  portions  of  said  estate  to 
which  they  were  entitled.  Brinson  v. 
Cunliff,  25  Tex.   760. 

If  the  husand  and  wife,  in  right  of 
the  latter,  in  some  informal  distribu- 
tion not  sanctioned  by  the  judgment  of 
the  county  court  on  final  distribution, 
or  by  the  legal  assent  of  the  other 
beirs,  receive  an  amount  of  property 
:greater  than  her  share  of  the  estate, 
and  retain  it  in  such  capacity  as  her 
share  until  the  administration  upon  the 
estate  is  closed,  they  may  be  jointly 
sued  and  compelled  to  account  for 
such  surplus  by  those  codistributees 
who  have  not  received  their  shares. 
Brinson  v,  Cunliff,  25  Tex.  760. 

I-.    EFFECT     OF     DISTRIBUTION 

OR  PAYMENT. 
1.   In  General. 

Upon  delivery  of  property  to  dev- 
isees by  executors  it  ceases  to  be  as- 
sets in  his  hands,  but  remains  subject 
to  debts  of  estate.  McDonough  v. 
Cross,  40  Te3<:.  251,  281. 

The  delivery  of  land  by  executors 
to  the  heirs  is  sufficient  evidence  that 
it  was  not  needed  for  the  purposes  of 
administration.  Hall  v.  Haywood,  77 
Tex.  4,   13  S.  W.  612. 

"2,    Parties  Not  Brought  in  as  Defend- 
ants. 

Distribution  of  estate  to  parties  ap- 
plying for  it  or  brought  in  as  defend- 
ants, is  not  binding  on  parties  not 
represented.  Johns  v.  Northcutt,  49 
Tex.  444,  457. 

The  action  of  a    county     court     in 


granting  letters  of  administration  in 
1845,  and  directing  partition  without 
notice  to  parties  interested  in  a  will 
which  had  been  probated  and  was  on 
file  in  the  same  court,  and  which  was 
made  by  the  decedent  and  disposed  of 
the  estate,  can  not  affect  the  rights  of 
the  legatees  under  the  will.  Lewis  v. 
Ames,  44  Tex.  319. 
3.    Delivery  to  Devisees  for  Life. 

Land  devised  by  testator  to  his  wife 
for  life,  remainder  to  his  heirs,  on  be- 
ing turned  over  to  the  life  tenant 
ceases  to  be  part  of  the  estate,  and 
does  not  on  the  death  of  the  life  ten- 
ant become  part  of  the  estate,  to  be 
administered  as  property  belonging 
thereto.  Blackwell  v,  Blackwell  (Civ. 
App.),  23  S.  W.  31. 

M.  EFFECT  OF  FAILURE  TO 
MAKE. 

Where  will  devises  an  undivided  in- 
terest in  land,  the  executors,  after 
their  qualification,  may  partition  to  dev- 
isee his  exact  interest,  but  their  fail- 
ure to  do  so  does  not  affect  devisees* 
rights  in  any  respect.  Robertson  v. 
Du  Bose,  76  Tex.  1,  11,  13  S.  W.  300. 

N.  ADVANCES  BY  EXECUTOR  OR 
ADMINISTRATOR- 

The  county  court  had  no  jurisdic- 
tion on  partition  to  charge  the  shares 
of  said  devisees  with  advancements 
made  to  them  by  the  executors  as 
trustees  under  the  will.  Shiner  v. 
Shiner,  15  Tex.  Civ.  App.  666,  40  S. 
W.  439. 

Where  portions  of  a  decedent's  es- 
tate are  sold  by  order  of  the  probate 
court  to  provide  support  for  certain  of 
the  heirs,  such  heirs  are  chargeable, 
at  the  final  partition  of  the  estate,  not 
with  the  value  at  that  time  of  the  por- 
tions so  sold,  but  only  with  the  pro- 
ceeds of  the  sale,  and  interest.  Lee  v. 
Smith,  18  Tex.  141. 

O.  EXPENSES  AND  COMPENSA- 
TION OF  EXECUTOR  OR  AD- 
MINISTRATOR. 

Where   the    county   court   has  juris- 
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diction,  under  a  will,  to  partition  the 
estate  on  application  of  the  executors, 
and  to  settle  their  accounts,  it  may  set 
aside  a  proportionate  part  of  the 
shares  allotted  to  pay  the  expenses  of 
administration.  Shiner  v.  Shiner,  15 
Tex.  Civ.  App.  666,  40  S.  W.  439. 

Under  will  providing  that  after  par- 
tition, executor  should  hold  property 
until  majority  of  minor  heirs,  such 
shares  were  chargeable  pro  rata  with 
the  expenses  of  adrninislering  under 
the  will,  and  it  was  proper  for  court 
to  decree  to  executor  a  portion  of  the 
property  determined  to  be  of  value  of 
their  contributive  shares  of  such  ex- 
penses. Shiner  v.  Shiner,  14  Tex.  Civ. 
App.  489,  492,  40  S.  W.  439,  affirmed  in 
93  Tex.  720,  no  op. 

P.    RECEIPT  OR  RELEASE. 

The  heirs  of  an  estate  are  not  es- 
topped from  showing  that  they  have 
not  received  all  that  was  due  them  by 
their  receipt  in  full  to  the  administra- 
tor; nor  will  such  receipt  relieve  the 
administrator  from  his  duty  to  account 
to  the  court.  Hanlon  v.  Wheeler  (Civ. 
App.),  45  S.  W.  821. 

A  receipt  for  a  specific  amount  of 
money  in  full  of  a  legatee's  share  of 
the  estate  is  not  binding  as  to  any 
residue  coming  to  him.  Clifft  v.  Wade's 
Ex'r,  51  Tex.  14. 

Such  payment  being  made  of  the 
funds  of  the  estate,  the  receipt  as  to 
any  excess  of  the  share  over  the 
amount  paid  was  without  considera- 
tion, and  the  executor  took  no  right 
by  the  receipt,  save  as  evidence  of  pay- 
ment of  so  much  to  the  heir  executing 
it.    Clifft  V.  Wade,  51  Tex.  14. 

Q.  REFUNDING  OR  INDEMNITY 

BOND. 
1.  Necessity. 

Where  an  estate  is  being  settled 
without  proceedings  in  the  probate 
court,  a  creditor  should,  under  Hart. 
Dig.  art.  1219,  cite  the  heirs  to  give 
bond  for  payment  of  the  debts,  and  it 
is  not  necessary  to  have  the  claim  of 


such  creditor  acknowledged  or  estab- 
lished by  suit  before  so  citing  the  heirs. 
Wood  V.   McMeans,  23  Tex,  481. 

Unless  heirs  file  bond  required  in 
art.  822,  O.  &  W.  Dig.,  for  payment 
of  debts,  the  estate  must  be  settled  by 
chief  justice  as  in  other  case.  Run- 
nels V.   Kownslar,  27  Tex.  528,  533. 

"The  reason  why  a  creditor  will  not 
be  permitted  to  proceed  against  the 
parties  in  possession  of  the  estate,  un- 
til after  the  heirs  and  legatees  have 
made  their  election  and  executed  the 
bond  contemplated  by  the  statute,  is 
that  to  permit  him  to  do  so,  might 
have  the  effect  to  enable  a  vigilant 
and  active  creditor  to  subject  more 
than  a  due  proportion  of  the  estate 
to  the  payment  of  his  demand,  to  the 
injury  of  other  creditors,  equally  en- 
titled to  payment  out  of  the  estate. 
The  statute,  in  requiring  the  bond  to 
be  executed,  intends  to  protect  all  the 
creditors  of  the  estate  alike.  The 
bond  must  be  of  an  amount  equal  to 
the  full  value  of  the  estate,  to  be  as- 
certained by  the  inventory,  so  that  if 
one  creditor  should  elect  to  proceed 
against  those  in  possession  of  the  es- 
tate, other  creditors  would  find  their 
protection  in  the  bond."  Shaw  v.  El- 
lison, 24  Tex.  197.  200. 

Bond  upon  Withdrawal  of  an  Es- 
tate from  Administration  by  Sole 
Heir. — See  ante,  "Bond  Required  of 
Party  Withdrawing,"  I,  E,  3,  a,  (2). 

8.   Persons  Who  May  Require. 

Creditors  of  an  estate  administered 
under  a  will  without  control  of  pro- 
bate court,  by  an  executor  not  re- 
quired to  give  bond,  may  require  dev- 
isees, legatees  and  heirs  to  give  bonds 
to  secure  their  claims.  Suit  to  recover 
such  claims  may  be  maintained  on 
such  bond.  In  default  of  such  bonds, 
creditors  may  force  administration. 
Kauffman  v,  Wooters,  79  Tex.  205, 
211,  13  S.  W.  549. 

The  statute  applies  as  well  to  cred- 
itors who  hold  claims  against  an  es- 
tate evidenced  by  promissory  notes  a* 
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to  those  whose  claims  have  been  es- 
tablished by  final  judgments;  nor  does 
the  fact  that  a  judgment,  rendered  in 
the  district  court,  has  been  appealed 
from  or  removed  by  writ  of  en  or  to 
the  supreme  court,  affect  the  rights  of 
such  judgment  creditor  under  the  stat- 
ute to  compel  the  legatees  or  heirs  to 
execute  a  bond.  Runnels  v,  Kowns- 
lar,  27  Tex.  528. 

Independent  £x€|cutor. — An  execu- 
tor with  power  to  administer  without 
control  of  the  probate  court  is  a  trus- 
tee for  those  entitled  to  take  under  the 
will,  and,  before  turning  the  estate 
over  to  the  heirs,  may  demand  a  bond, 
with  security,  to  protect  himself 
against  liability  for  an  unpaid  legacy. 
Stephenson  v,  McFaddin,  42  Tex.  322. 
8.    Ponn  and  Requisites. 

Amount. — See  post,  "Review,"  X. 
Q,  5,  c. 

The  bond  must  be  of  ?n  amount 
equal  to  the  full  value  of  the  estate,  to 
be  ascertained  by  the  inventory.  Shaw 
r.  Ellison,  24  Tex.  197,  200;  Runnels 
V.   Kownslar,  27  Tex.  528,  533. 

4.    Operation  and  Effect. 

The  primary  object  of  article  1372, 
Paschars  Digest,  allowing  partition  of 
an  estate  upon  execution  of  a  bond 
as  therein  required,  was  to  provide 
a  speedy  mode  of  settling  estates,  and 
at  the  same  time  to  transfer  the  re- 
sponsibility of  the  debts  from  the  es- 
tate to  the  obligors  on  the  bond;  and 
they,  by  the  execution  of  the  bond, 
become  primarily  liable  for  the  debts 
of  the  estate.  Wilson  v,  Kyle's  ExVs, 
35  Tex.  559. 

In  a  suit  to  recover  the  amount  of 
a  note  (allowed  by  the  administrator, 
and  approved  by  the  chief  justice), 
against  the  obligors  of  a  bond,  given 
to  pay  the  debts  of  the  estate,  the  de- 
fendants answered,  that  the  note  was 
given  as  an  attorney's  fee,  in  consid- 
eration that  the  plaintiff  would  defend 
the  maker  on  an  indictment  for 
murder,  but  that  he  died  before  a  trial 
was  had  upon  the  said  indictment,  and 


that  the  plaintiff  had  rendered  him  no 
service,  beyond  giving  advice  and 
counsel,  which  were  not  worth  the 
amount  of  the  note,  held,  that  a  gen- 
eral demurrer  to  the  answer  was  prop- 
erly sustained.  Headley  v.  Good,  24 
Tex.  232. 
5.    Action  to  Compel  Execution. 

a.  Who   May   Institute. 

A  creditor  of  a  testator's  estate, 
who  holds  a  judgment  claim  against 
the  estate,  may  institute  a  complaint 
under  the  statute  to  compel  the  leg- 
atees to  execute  a  bond  for  the  pay- 
ment of  debts  due  by  the  estate, 
although  the  judgment  has  been  ap- 
pealed from  the  district  court  and 
removed  by  writ  of  error  to  the  su- 
preme court,  and  is  still  pending  there. 
Runnels  v,   Kownslar,  27  Tex.  528. 

Court  Where  Executed — See  post» 
"Review,"  X,   Q,   5,  c. 

b.  Citation  and  Complaint. 

In  a  complaint  under  the  statute  to 
compel  legatees  to  execute  a  bond  for 
the  payment  of  the  debts  due  by  the 
estate,  it  is  not  necessary  that  the  ci- 
tation or  notice  which  must  be  served 
upon  the  persons  entitled  to  the  es- 
tate under  the  will  should  pursue  the 
forms  or  contain  all  the  ingredients 
essential  in  original  writs  or  citations 
for  the  commencement  of  actions  in 
the  district  court;  and  if  the  citation 
in  such  case  is  sufficient  to  inform  the 
opposite  party  with  reasonable  cer- 
tainty, of  the  nature  and  object  of  the 
proceeding  against  him,  it  is  sufficient, 
and,  where  the  citation  was  accom- 
panied by  and  referred  tp  a  copy  of 
the  complaint  which  the  party  was  re- 
quired to  answer,  it  was  held  to  be  a 
sufficient  compliance  with  the  statute. 
Runnels  v.  Kownslar,  27  Tex.  528. 

The  complaint  which  the  statute 
(art.  822,  O.  W.  Dig.)  requires  a 
creditor  to  file  in  order  to  compel  per- 
sons entitled  to  the  estate  under  the 
will,  or  the  heirs  at  law,  to  execute  an 
obligation  to  pay  all  debts  that  may 
be  established  against  it,  is  not  to  be 
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held  nor  regarded  as  a  suit  in  its 
technical  sense.  Runnels  v.  Kownslar, 
27  Tex.  528. 

"It  was  never  intended  to  introduce 
into  proceedings  in  the  county  court, 
in  the  settlement  of  estates,  the  regu- 
larity and  formalities  which  are  re- 
quired in  pleading  and  practice  in  ac- 
tions in  the  district  c6urt.  (Langley  v, 
Harris,  23  Tex.  564.)"  Runnels  v, 
Kownslar,  27  Tex.  528,  532. 
c.   Review. 

Where,  on  a  complaint  under  the 
statute,  the  county  court  "required 
the  legatees  under  a  will  to  execute  a 
bond  with  security  in  double  the 
amount  of  the  property  as  appears  by 
the  inventory  on  file  in  this  court," 
and  the  district  court  "reversed  and 
so  reformed  the  decree  as  to  require 
of  defendants  bonds  to  the  amount  of 
the  inventory,  as  appears  by  the 
record  in  said  court,  and  that  this 
order  be  certified  to  said  court 
for  observance,"  it  was  held,  that 
the  district  court  did  not  err  in  direct- 
ing the  bond  to  be  given  in  the  county 
court;  and  that  the  decree  referring  to 
the  inventory  was  sufficiently  definite 
to  fix  the  amount  of  the  bond.  Run- 
nels V.  Kownslar,  27  Tex.  528. 
6.  Actions  in  Bond, 
a.    Right  of  Action. 

(1)  In  General. 

Where  provision  is  made  by  will 
for  the  settlement  of  an  estate  in  the 
way  provided  by  the  act  relating  to 
the  estates  of  deceased  persons,  with- 
out proceedings  in  the  probate  court, 
suit  can  not  be  brought  against  the 
executor,  but  should  be  brought  in  the 
manner  prescribed  by  statute.  Wood 
V.  McMeans,  23  Tex.  481;  Hogue  v, 
Sims,  9  Tex.  546;  Carroll  v.  Carroll,  20 
Tex.   731,  747. 

(2)  Conditions  Precedent. 

In  a  suit  on  a  partition  bond  by  a 
creditor  of  the  estate,  it  is  immaterial 
whether  the  estate  has  been  settled 
up  or  not.  Wilson  v.  Kyle's  Ex'rs,  35 
Tex.  559. 


b.    Jurisdiction  and  Venue. 

In  suit  upon  statutory  bond  for  par- 
tition of  estate,  district  court  of 
county  where  estate  is  being  admin- 
istered has  exclusive  jurisdiction  as 
against  executors  of  deceased  surety. 
Wilson  V.  Kyle,  35  Tex.  559,  564. 

Pasch.  Dig.,  p.  346,  art.  1423,  re- 
quires suits  against  executors  and  ad- 
ministrators to  be  brought  in  the 
county  in  which  the  estate  is  admin- 
istered. Article  1372  authorizes  the 
distribution  of  estates  in  advance  of 
the  payment  of  the  debts  by  giving  a 
bond  for  the  payment  of  all  debts  of 
the  deceased,  payable  to  the  chief  jus- 
tice of  the  county  where  the  estate  is 
being  administered,  which  bond  must 
be  filed  in  the  office  of  the  county 
court  of  that  county.  Held,  that  an 
action  on  such  bond  against  the  execu- 
tors of  a  deceased  obligor,  whose  es- 
tate is  bei|ig  administered  in  a  county 
other  than  the  one  in  which  the  es- 
tate for  the  distribution  of  which  the 
bond  was  given  was  administered, 
must  be  brought  in  the  county  where 
the  estate  represented  by  defendants 
is  being  administered.  Wilson  v. 
Kyle's   Ex'rs,   35   Tex.   559. 

Suit  for  a  money  demand  was 
brought  upon  a  statutory  bond  for 
the  partition  of  an  intestate's  estate. 
One  of  the  sureties  on  tlie  bond  was 
deceased,  and  the  suit  was  brought 
against  his  executors  (and  other  de- 
fendants) in  the  county  where  his  es- 
tate was  being  administered  by  them. 
They  pleaded  that  another  suit  upon 
the  same  demand  had  been  brought 
by  the  plaintiff  in  an  adjoining 
county,  where  some  of  the  defendants 
lived,  and  that  it  was  still  pending 
there;  wherefore,  they  alleged  that 
the  court  wherein  the  present  suit  was 
brought  had  no  jurisdiction.  Held, 
that  the  plaintiff's  demurrer  to  this 
plea  should  have  been  sustained.  The 
district  court  of  the  county  where 
the  suit  was  brought  not  only  had  jo- 
risdiction,   but  it   seems   had  exclusive 
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jurisdiction    as   against    the    executors 
of    the    deceased    surety.      Wilson     v. 
Kyle,  35  Tex.  559. 
c   Demurrer. 

See   ante,    "Operation    and    Effect," 
X,  Q,  4. 
d.   Judgment  and  Execution. 

Where  a  creditor  sues  on  a  bond 
given  for  the  settlement  of  an  estate 
under  Acts  1845,  §  111,  he  is  entitled 
to  personal  judgment  for  the  full 
amount  of  his  debt  against  the  obli- 
gors, though  the  principal  obligor  ap- 
plied for  distribution  of  the  property 
of  the  deceased  in  right  of  his  wife 
and  of  a  minor  for  whom  he  was 
guardian.  Headley  v.  Good,  24  Tex. 
232. 

Where  a  bond  has  been  given  in 
order  to  enable  a  party  interested  in 
an  estate  to  take  it  into  his  own  hands, 
a  creditor  of  the  estate  may  have  ex- 
ecution for  his  debt  against  the 
obligors  of  the  bond,  though  none  of 
them  were  interested  in  the  estate  in 
their  own  right.  Headley  v.  Good,  24 
Tex.  232. 

R     CONTRIBUTION    FROM     CO- 
MSTRIBUTEES  WHERE 

TITLE      TO       DISTRIBUTIVE 
SHARE  FAILS. 

See  the  title  CONTRIBUTION 
AND  EXONERATION,  vol.  4,  p. 
662. 

8.     ACTIONS    TO    COMPEL    DIS- 
TRIBUTION. 
1.   Right  of  Action  and  Defenses. 

An  administrator,  when  sued  for 
misappropriation  of  the  funds  of  the 
estate,  may  .show  that  he  paid  such 
funds  to  the  heirs  and  distributees, 
the  estate  being  solvent,  and  the  pay- 
ments made  being  *  less  than  the  re- 
spective shares  of  the  heirs,  though 
said  heirs  have  not  been  made  parties 
to  the  suit.  Oglesby  v.  Forman,  77 
Tex.   647,   14   S.   W.   244. 

A  legatee  sued  an  executor  for  his 
alleged  failure  and  refusal  to  deliver 
certain  articles,  silver  plate,  etc., 
7  Tex — 16 


given  plaintiff  by  the  testatrix.  It 
was  competent  in  answer  to  show  that 
immediately  on  the  death  of  the  tes- 
tatrix defendant,  who  was  the  execu- 
tor, knowing  that  the  will  would  be 
contested,  obtained  temporary  letters 
of  administration  and  had  taken  pos- 
session and  preserved  the  articles, 
and  as  soon  as  the  contest  of  the  will 
was  ended  and  the  will  established  he 
had  qualified  as  executor  and  had 
turned  over  the  property  to  the  plain- 
tiff. Roberts  z/.  Stuart.  80  Tex.  379,  15 
S.  W.   1108. 

The  fact  that  an  administrator 
holds  real  estate  belonging  to  the  es- 
tate which  is  subject  to  future  pro- 
ceedings and  partition,  is  no  defense 
to  an  action  to  recover  a  distributive 
share  of  other  property  belonging  to 
the  estate.  McKinney  v,  Nunn,  82 
Tex.  44,  17  S.  W.  516. 

The  facts  that  the  administration 
upon  an  estate  is  still  pending,  that 
the  administrator  has  not  made  a  final 
report,  and  that  the  county  court  can 
ascertain  the  amounts  due  the  heirs 
and  order  their  payment,  do  not  pre- 
vent the  heirs  from  suing  in  the  dis- 
trict court  to  recover  judgments 
against  the  administrator,  and  to  fore- 
close a  deed  of  trust  given  by  him  to 
secure  the  payment  of  money  which 
he  has  collected  and  failed  to  account 
for.  McKinney  v.  Nunn,  82  Tex.  44, 
17  S.  W.  516. 

Where  the  assets  were  sufficient,  it 
is  no  defense  to  a  suit  against  an 
executor  for  a  legacy  that  the  estate 
has  been  partitioned  among  the  heirs 
or  other  legatees.  Stephenson  v,  Mc- 
Faddin,  42  Tex.  322. 

%.    Jurisdiction. 

a.    County  and  Probate  Courts. 

County  court  has  power  to  compel 
executor  to  pay  bequest  according  to 
terms  of  will.  Hudgins  v.  Leggctt,  84 
Tex.  207,  211,   19  S.  W.  387. 

The  estate  may  by  decree  of  the 
county  court  be  distributed.  Key  v, 
Craig,  21  Tex.  491,  492. 
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Const.  1895,  art.  5,  §  16,  gives 
the  county  court  general  jurisdiction 
of  the  administration  of  decedents'  es- 
tates. The  constitution  also  limits 
the  jurisdiction  of  such  court  in  civil 
cases  to  amounts  between  $200  and 
$1,000.  Rev.  St.  1895.  tit.  39,  art.  2211, 
provides  that,  when  unclaimed  funds 
of  a  decedent's  estate  have  been  paid 
to  the  state  treasurer  by  order  of  the 
county  judge,  any  heir,  devisee,  or 
legatee  claiming  the  same  shall  sue 
therefor  in  the  county  court  where 
the  estate  was  administered.  Held, 
that  such  suit  was  a  matter  pertaining 
to  the  administration  of  such  estate, 
and,  no  matter  what  the  amount,  was 
properly  brought  in  the  county  court. 
Dodson  V.  Wortham,  45  S.  W.  858,  18 
Tex.   Civ.  App.  666. 

Partition. — The  probate  court  has 
juris(Jiction  in  the  administration  of 
an  estate  to  partition  the  same  among 
the  heirs  and  wife  of  the  deceased  per- 
son. Case  V.  Penn  (Civ.  App.),  62  S. 
W.  801.  See  Hartwell  v,  Jackson,  7 
Tex.  576,  583. 

Testatrix  gave  each  of  four  children 
one-sixth  of  her  estate,  and  two-sixths 
in  trust  to  executors,  whom  she  di- 
rected *'to  procure"  a  partition  of  the 
estate,  giving  them  "power  to  have 
the  same  done"  before  expiration  of 
the  year  after  probate,  and  stating  that 
she  desired  no  further  action  in  court 
than  probate  of  the  will,  filing  of  in- 
ventory and  claims,  and  partition,  and 
that  the  executors  should  act  there- 
after independent  of  court.  Held,  that 
the  will  did  not  provide  "a  means  for 
partition"  (Rev.  St.  1879,  art.  1948); 
hence  the  county  court  had  jurisdic- 
tion to  make  it.  Shiner  v.  Shiner,  38 
S.  W.   1126,  90  Tex.  414. 

Where  a  will  provides  that,  if  the 
mind  of  testator's  daughter  shall  be- 
come permanently  impaired,  certain 
other  legatees  shall  contribute  a 
stated  sum  out  of  the  amounts  be- 
queathed to  them,  the  county  court, 
on    a    showing    that    the    mind    of    the 


daughter  is  permanently  impaired,  has 
jurisdiction  to  order  the  executors  to 
pay  such  sums  to  her,  or  those  en- 
titled to  receive  them,  under  Rev.  St 
arts.  1957,  2105,  2107,  2108,  conferring 
on  the  court  general  powers  of  parti- 
tion and  distribution.  Hudgins  v. 
Leggett,  84  Tex.  207,  19  S.  W.  387. 
b.    District  Court. 

District  court  has  full  equity  juris- 
diction, in  determining  complicated 
questions  arising  out  of  disputed  titles, 
and  of  accounting  preliminary  to  dis- 
tribution. Kalteyer  r.  WipflF,  92  Tex.  673, 
682,  52  S.  W.  63;  Grassmeyer  v. 
Beeson,  18  Tex.  753,  766;  Payne  r. 
Benham,   16  Tex.   364,  368. 

District  court  has  original  jurisdic- 
tion in  action  by  heir  for  distribution 
of  estate  where  administrator  is 
fraudulently  attempting  to  appropriate 
and  misapply  assets  of  estate.  Smith 
V.  Smith,  11  Tex.  102,  108. 

Where  a  petition  for  distribution 
avers  that  the  administratrix  has  used 
funds  belonging  to  the  estate  to  buy 
property  in  her  own  name  and  in  the 
name  of  her  children,  the  district 
court  can  assume  original  equity  juris- 
diction over  the  case,  though  the  es- 
tate is  still  in  progress  of  settlement 
in  the  probate  court,  since  the  peti- 
tion avers  facts  which  create  a  trust 
for  the  heirs.  Smith  v.  Smith,  11  Te.T. 
102. 

The  district  court  has  jurisdiction  of 
a  suit  by  the  distributees  against  the 
administrator,  in  which  it  appears 
that  administration  has  been  pending 
during  12  years,  that  during  the  last 
3  the  administrator  has  claimed  the 
property  as  his  owa  And  has  :soid  part, 
that  the  debts  are  all  paid,  and  that 
the  administrator's  bond  is  worthless, 
though  it  does  not  appear  that  the  es- 
tate has  been  settled  in  the  probate 
court.     Hill  V.  Townsend,  24  Tex.  575. 

"Concerning  the  provision  authoriz- 
ing the  executor,  *  *  *  to  apply 
to  the  probate  court  for  a  partition, 
and  incidentally  to  procure  a  final  set- 
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tlement  of  his  account,  it  has  been 
held  that  the  jurisdiction  thus  con- 
ferred is  not  exclusive,  but  that  parti- 
tion may  be  had  in  the  district  court. 
Fortune  v.  Killebrew,  70  Tex.  437,  440,  7 
S.  W.  759.  And  it  has  been  intimated 
that  the  privilege  of  instituting  such 
a  proceeding  in  the  probate  court  is 
given  to  the  executor  alone,  and  that 
others  interested  can  not  compel  him 
to  go  into  that  court  for  such  pur- 
poses. Jerrard  v.  McKenzie,  61  Tex.  40, 
44."  Roy  V.  Whitaker  (Civ.  App.),  50 
S.  W.  491,  494,  affirmed  in  93  Tex. 
649,  no  op.  This  intimation  is  borne 
out  by  Pressler  v.  Wilkie,  84  Tex.  344, 
19  S.  W.  436. 

3.  Venue. 

An  action  by  distributees  to  recover 
their  shares  should  be  brought  in  the 
county  where  the  defendants  reside, 
since  Rev.  St.  art.  1198,  §  6,  which  re- 
quires suits  against  administrators  to 
establish  money  demands  against  the 
estate  to  be  brought  in  the  county 
where  the  estate  is  administered,  does 
not  apply  to  such  a  case.  Stewart  v. 
Morrison,  81  Tex.  396,  17  S.  W.  15. 

4.  Time  to  Sue. 

Where  will  provided  for  specific 
legacies  to  other  heirs,  balance  of  es- 
tate to  plaintiff,  he  may,  after  lapse 
of  many — e.  g.,  forty-nine — ^years, 
maintain  action  for  property  not  dis- 
posed of  in  administering  the  estate. 
Grimes  v.  Smith,  70  Tex.  217,  220,  8  S. 
W.  33. 

"The  case  of  Aklin  v.  Paschal,  48 
Tex.  147,  in  no  way  controverts  the 
right  of  a  devisee  under  these  facts 
from  asserting  his  rights  in  suit.  In 
the  case  cited  the  holder  of  a  money 
legacy  was  refused  the  privilege  of 
intervening  in  a  suit  by  the  heirs  of 
the  testator  to  recover  property 
lapsed  by  the  extinction  of  the  cor- 
poration taking  under  the  will." 
Grimes  v.   Smith,   70   Tex.   217,   220,   8 

5.  W.  33. 

Where  an  administrator  in  his  re- 
port acknowledged  a  balance  due  cer- 


tain heirs,  and  was  then  removed,  and 
an  administrator  de  bonis  non  ap- 
pointed in  his  stead,  held,  that  in  the 
absence  of  any  concealment,  or  any 
disability  on  the  part  of  the  said  heirs, 
the  statute  of  limitations  commenced 
to  run  against  their  right  of  action 
against  the  administrator  on  the  claim 
for  such  balance  from  the  time  of  his 
removal.  Mott  v.  Ruenbuhl,  1  Wljite 
&  W.  Civ.  Cas.  Ct.  App.  §  601. 

A  defendant  claiming  to  hold  as  ad- 
ministrator can  not  rely  upon  the 
statute  of  limitations,  against  the  as- 
signee of  the  heirs,  though  the  plain- 
tiff has  alleged  that  the  defendant,  a 
short  time  before  the  commencement 
of  the  suit,  set  up  an  adverse  claim  to 
the  property;  and  a  former  adminis- 
trator pleaded,  in  a  suit  brought 
against  him,  but  dismissed  for  want 
of  security  for  costs,  that  the  plaintiff 
was  not  the  assignee,  and  that  those 
under  whom  he  claimed  were  not 
heirs.  Hill  v.  Townsend,  24  Tex.  575. 
5.    Citation,  Notice  or  Process. 

"Each  person  entitled  to  a  distribu- 
tive share  of  an  estate,  and  not  apply- 
ing for  distribution,  shall  be  cited 
before  distribution  shall  be  ordered." 
Newland  v.  Holland,  45  Tex.  588,  592. 

Probate  courts  may,  upon  the  mere 
general  notices  required  by  statute, 
make  needful  orders  for  settlement 
and  distribution,  without  actual  inter- 
vention of  all  the  parties  in  interest. 
Porter  v.  Sweeney,  61  Tex.  213. 

e.  Piling  Executor's  or  Al&ninistraK 
tor's  Account  and  Sufficiency 
Thereof. 

Where  executor  applied  for  parti- 
tion of  estate  distributee  could  not 
claim  surprise  because  executor  was 
allowed,  before  jury  impaneled,  to  file 
supplemental  account  containing  ad- 
ditional items  of  same  nature  as  those 
in  original.  Shiner  v.  Shiner,  15  Tex. 
Civ.  App.  666,  670,  40  S.  W.  439. 
7.   Parties. 

A  suit  by  a  widow  for  her  distributive 
share   in    her    deceased    husband's   es- 
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tate  can  not  be  maintained  unless  the 
children  of  the  marriage,  if  any,  are 
made  parties.  Newland  v.  Holland,  45 
Tex.  588. 

Where  testatrix  directed  her  execu- 
tors to  procure  partition  of  the  estate 
into  equal  parts,,  and  devised  one  of 
such  parts  to  the  children  of  a  son, 
the  children  by  the  son's  second  wife 
were  necessary  parties  on  application 
by  the  executors  for  partition.  Shiner 
V,  Shiner,  15  Tex.  Civ.  App.  666,  40 
S.   W.  439. 

Where  plaintiff  alleged  that  defend- 
ant administrator  wrongfully  paid 
money,  to  which  they  were  entitled,  to 
their  father,  who  was  joined  as  a  co- 
defendant  in  a  suit  to  recover  it,  and 
asked  that,  if  defendant  was  justified 
in  making  such  payment  under  an 
order  of  court,  judgment  be  rendered 
against  the  codefendant,  who  wrong- 
fully received  and  appropriated  the 
same,  there  is  no  misjoinder  of  parties, 
since  one  who  improperly  receives 
money  from  a  trustee  and  converts 
the  same  may  be  made  a  party  to  an 
action  against  the  trustee  to  enforce 
tfce  trust.  Watkins  v.  Sansom,  54  S. 
W.  1096,  22  Tex.  Civ.  App.  178,  citing 
Love  V.  Keowne,  58  Tex.  191. 

8.    Pleading, 
a.  Petition. 

Administrator  may  be  sued  for  prop- 
erty claimed  by  him,  although  it  is  not 
alleged  that  estate  is  settled.  Hill  v. 
Townsend,  24  Tex.  575,  580. 
^  In  action  '  against  executrix  for 
^  l^acy  in  which  personal  judgment 
against  executrix  was  claimed,  petition 
failing  to  allege  facts  authorizing  per- 
sonal judgment  against  her  is  insuffi- 
cient. Hawkins  v.  Forrest,  1  Posey 
167,   172. 

A  petition  in  a  suit  to  recover  a 
legacy  alleged  that  decedent  be- 
queathed $2,000  to  plaintiff's  assignor; 
that  the  will  was  conditioned  as  in 
article  1371,  Pasch.  Dig.;  that  defend- 
ant took  possession  of  decedent's  es- 
tate   under    article    1372,     Pasch.     Dig. 


Held,  that  the  petition  was  demurrable 
for  failing  to  show  plaintiff's  right  to 
sue,  since  it  did  not  allege  that  defend- 
ant qualified  as  executrix,  or  whether 
decedent's  estate  was  in  due  course 
of  administration,  or  in  what  capacity 
defendant  took  possession,  other  than 
by  the  reference  to  Paschal's  Digest. 
Hawkins  v.  Forrest,  1  Posey  Unrep. 
Cas.  167. 

Admissions. — Petition  to  compel 
executors  to  pay  plaintiff  an  annuity, 
which  a  will  provided  for  in  case 
there  was  income  enough  after  paying 
other  charges  provided  by  the  will, 
does  not,  by  setting  out  the  executors' 
statement  of  receipts  and  disburse- 
ments, assume  that  it  shows  the  exact 
amount  of  legal  disbursements;  the  pe- 
tition expressly  requiring  that  the 
executors  produce  their  books  on  the 
trial.  Turner  v.  Clark,  46  S.  W.  381, 
18  Tex.  Civ.  App.  606. 
b.  Answer. 

In  an  action  to  recover  property  be- 
queathed to  plaintiffs,  and  alleged  to 
have  come  into  defendant's  possession 
as  executor,  and  to  be  unlawfully  de- 
tained by  him,  an  averment  in  the 
answer  that  on  January  23,  1888,  eight 
days  after  the  death  of  testatrix,  de- 
fendant filed  his  petition  for  the  pro- 
bate of  the  will;  that  on  March  8th 
following  a  contest  of  the  will  was 
filed,  which  contest  continued  until 
April,  1889, — is  pertinent,  as  showing 
a  reason  for  the  detention  of  the  prop- 
erty. Roberts  v.  Stewart,  80  Tex.  379, 
15  S.  W.  1108. 

Date  of  Qualification. — In  suit  against 
executor  for  failure  to  deliver  legacy 
as  directed  by  will,  executor  may  m 
answer  allege  date  when  he  qualified, 
and  such  allegation  is  not  conclusion 
of  law.  Roberts  v.  Stuart,  80  Tex. 
379,  382,  15  S.  W.  1108. 
9.   Hearing. 

Where  the  widow  and  the  children 
of  her  husband  by  a  former  marriagt 
enter  into  an  agreement  for  distribu- 
tion of  the  estate,  in  consideration  of 
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which  agrreement  the  widow  conveys 
to  such  children  property  which  is  not 
subject  to  distribution,  and  the  pro- 
bate court  refuses  to  make  distribu- 
tion according  to  such  agreement 
because  of  an  alleged  lack  of  jurisdic- 
tion, it  should  nevertheless  inquire  as 
to  what  property  does  or  does  not  be- 
long to  the  estate,  so  as  not  to  include 
in  the  distribution  the  property  of  the 
widow  which  formed  the  consideration 
for  the  agreement.  Hartwell  v.  Jack- 
son, 7  Tex.  576. 

"Whatever  may  be  the  extent  of  the 
jurisdiction  of  the  probate  court,  its 
powers  are  not  so  restricted  as  to  in- 
capacitate it  from  the  nlaking  the  nec- 
essary inquiries  as  to  what  property 
does  or  does  not  belong  to  the  es- 
tate; and,  in  fact,  the  writ  of  partition 
is  required  to  contain  a  full  descrip- 
tion of  all  the  estate  to  be  distributed. 
Such  power  is  a  necessary  incident  of 
the  jurisdiction  of  the  court,  and  can 
be  exercised  without  usurpation." 
Hartwell  v.  Jackson,  7  Tex.  576, 
581. 

Questions  Involved. — Where  testa- 
trix directed  her  executors  to  procure 
a  partition  of  her  estate  into  six  equal 
parts,  and  devised  one  of  such  parts 
to  certain  grandchildren,  to  remain  in 
the  hands  of  the  executors,  who 
should  deliver  each  child's  inter- 
est to  him  when  he  reached  majority, 
the  county  court,  on  partition,  rightly 
allotted  a  one-sixth  share  to  said  dev- 
isees, without  determining  their  par- 
ticular interests  therein.  Shiner  v. 
Shiner,  15  Tex.  Civ.  App.  666,  40  S. 
W.  439. 

10.   Evidence. 

When,  by  a  will  made  in  1862,  a  be- 
quest was  made  of  five  hundred  dol- 
lars, and  suit  was  brought  for  the 
legacy  against  the  executor,  it  was  not 
error  to  refuse  evidence  offered  by  the 
executor,  in  defense,  to  show  that  the 
bequest  was  intended  to  be  paid  in 
confederate  currency,  or  that  it  was 
to  be  discharged  by  a  Louisiana  bank 


bill  of  that  denomination.  Stephen- 
son V.  McFaddin,  42  Tex.  322. 

Sufficiency. — In  an  action  by  a  dev- 
isee for  a  distributive  share  under  a 
will,  the  executor  claimed  that  plain- 
tiff had  consented,  by  letter,  to  an  ar- 
rangement among  the  heirs'that  the  es- 
tate be  turned  over  to  two  of  the  sure- 
ties, who  were  the  husbands  of  two  of 
the  devisees,  for  distribution.  One  of 
the  sureties  testified  to  having  re- 
ceived such  a  letter  from  plaintiff,  and 
that  he  showed  it  to  the  executor.  His 
wife,  a  sister  of  the  plaintiff,  testified 
that  the  letter  was  in  plaintiff's  hand- 
writing; and  another  of  the  sureties 
testified  to  having  either  read  the  let- 
ter or  heard  it  discussed.  But  none  of 
the  witnesses  could  give  the  date  of 
the  letter,  nor  tell  what  had  become 
of  it.  Plaintiff  denied  having  written 
such  letter,  and  testified  that  she  did 
not  learn  that  the  estate  had  been  turned 
over  to  the  sureties  until  five  years 
afterwards,  nor  did  she  know  until 
then  that  she  was  entitled  to  any  part 
of  the  estate.  And  her  husband  tes- 
tified that  he  had  never,  either  alone 
or  together  with  his  wife,  authorized 
the  arrangement  referred  to  among 
the  heirs.  Held,  that  the  evidence  was 
sufiicient  to  sustain  a  verdict  for  plain- 
tiff. Halsell  V.  Neal,  56  S.  W.  137,  23 
Tex.  Civ.  App.  26. 

Possession  of  Property  by  Executor. 

— In  s^n  action  to  recover  property 
bequeathed  to  plaintiffs,  and  alleged 
to  have  come  into  defendant's  posses- 
sion as  executor,  and  to  be  unlawfully 
detained  by  him,  it  appeared  that  be- 
fore the  probate  of  the  will  defendant 
went  to  the  house  of  one  R.,  a  daugh- 
ter of  testatrix,  where  the  property 
sued  for  then  was,  and  informed  R.  of 
the  will,  and  that  he  (defendant)  was 
executor,  all  of  which  R.  denied.  De- 
fendant then  told  R.  that  she  would 
"have  to  be  responsible,"  to  which 
she  replied  that  she  "reckoned  she 
was  responsible."  Defendant  left,  say- 
ing to   R.    that   he    would    call   again 
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when  she  was  calmer.  He  testified 
that  he  did  not  leave  R.  in  charge  of 
the  property.  Held,  that  the  evidence 
was  sufficient  to  sustain  a  finding  that 
defendant  never  had  possession  of  the 
property.  Roberts  v,  Stewart,  80  Tex. 
37^,   15   S.   W.   1108. 

Possession  of  Property  by  Decedent. 
— It  appeared  in  such  case  that  the 
property  sued  for  had  been  stolen. 
Several  witnesses  testified  that  testa- 
trix had  owned  such  property,  and 
that  they  had  seen  it  in  her  house  at 
various  times,  including  her  last  ill- 
ness. Defendant  testified  that  he  had 
never  seen  the  property,  but  soon  after 
the  death  of  testatrix  some  one  tele- 
V  honed  to  him  that  it  had  been  stolen. 
Held,  that  the  court  was  justified  in 
finding  that  there  was  no  evidence 
that  testatrix  died  possessed  of  the 
property  in  controversy,  or  when  it 
was  stolen.  Roberts  v.  Stewart,  80 
Tex.  379,   15   S.  W.   1108. 

11.    Judgment  or  Decree. 

a.  Form  and  Requisites. 

Where  it  did  not  appear  that  an  exe- 
cutrix received  and  misapplied  funds 
of  the  estate,  or  became  liable  in  any 
way  in  her  individual  capacity,  it  was 
error,  in  a  suit  to  recover  a  legacy,  to 
render  judgment  against  her  individu- 
ally. Hawkins  v.  Forrest,  1  Posey 
Unrep.  Cj^s.  167. 

In  action  against  administrator  of 
an  estate,  where  special  verdict  found 
that  a  twelve  hundred  and  eighty  acre 
tract,  which  had  been  given  decedent's 
widow  on  partial  distribution,  was  not 
more  than  her  community  share  and 
that  two  surveys  alone  remained  in  ad- 
ministrator's hands,  judgment  prop- 
erly failed  to  give  plaintiff  any  share 
in  the  twelve  hundred  and  eighty  acre 
tract.  Smith  v.  Smith,  10  Tex.  Civ. 
App.  485,  487,  32  S.  W.  28,  affirmed  in 
93  Tex.  671,  no  op. 

b.  Operation  and  Efifect. 
(1)  Persons  Concluded. 

Where  an  executor  was  sued  by  one 
of  several  legatees,  any  adjustment  or 


settlement  litigated  in  the  suit  would 
be  without  effect  as  to  the  rights  of 
the  other.  The  suit  would  affect  only 
parties.  Thomson  v.  Shackelford,  6 
Tex.  Civ.  App.  121,  24  S.  W.  121,  af- 
firmed in  93  Tex.  697,  no  op. 

An  executor  can  not  acquit  himself 
as  to  one  legatee  by  accounting  to  an- 
other and  a  judgment  in  favor  of  one 
legatee  does  not  acquit  a  legatee  who 
is  not  a  party  to  the  suit.  Thomson 
V.  Shackelford,  6  Tex.  Civ.  App.  121, 
24    S.   W.   980. 

Hart.  Dig.,  p.  1195,  provides  that  a 
creditor,  of  a  decedent's  estate  can  re- 
quire the  administrator  to  make  an 
exhibit,  and  that,  if  it  appears  from 
the  exhibit  or  by  other  evidence  that 
the  administrator  has  funds  subject  to 
distribution  among  the  creditors,  the 
chief  justice  may  order  the  same  to  be 
sold.  Article  1188  declares  that  ad- 
ministrators shall  receive  a  stated  com- 
mission for  their  services,  that  all  rea- 
sonable expenses  shall  be  allowed  by 
the  chief  justice,  and  that  extra  com- 
pensation may  be  allowed  by  him,  if 
reasonable.  Held  that,  where  a  cred- 
itor petitions  for  distribution,  he  can 
not  in  such  proceeding  question  the 
orders  made  by  the  chief  justice.  Dav- 
enport V.  Lawrence,  19  Tex.  317. 

(8)    Collateral  Attack. 

The  district  courts  in  1872  derived 
their  power  to  distribute  the  estate 
of  deceased  persons  from  the  consti- 
tution, and  this  involved  the  power  to 
determine  not  only  what  should  be 
distributed  but  also  to  whom,  and  if 
their  judgments  regarding  the  distri- 
bution were  erroneous,  they  were  not 
therefore  void  and  are  not  subject  to 
collateral  attack.  Pelhara-  v,  Murray, 
64   Tex.   477. 

In  such  case  the  court  had  power, 
derived  from  the  constitution,  to  set- 
tle the  estate,  which  involved  the  power 
to  adjust  by  decree  the  rights  of  per- 
sons claiming  as  creditors  or  heirs, 
an  J  to  enforce  such  decree;  and  this 
power    extended    to    the    entire   estate, 
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whether  exempt  from  forced  sale  or 
not.  Pelham  v.  Murray,  64  Tex.  477. 
A  decree  of  the  probate  court  hav- 
ing general  jurisdiction  of  the  subject 
matter  attempted,  in  a  manner  appar- 
ently irregular,  to  make  a  partial 
partition  of  an  estate.  There  was  no 
appeal,  or  other  direct  proceeding  to 
vacate  it,  no  charge  of  fraud  against 
the  administrator,  and  the  records  had 
been  destroyed  by  fire.  Eight  years 
afterwards,  in  a  contest  between  one 
of  the  heirs  and  the  administrator  on 
his  application  for  discharge,  the 
validity  of  the  order  was  attacked,  and 
an  effort  made  to  charge  the  adminis- 
trator with  rents  and  profits  of  land 
partitioned  under  the  decree;  the  same 
having  been  superseded  by  a  subse- 
quent decree  dividing  the  entire  estate. 
Held,  that  the  decree  was  sufficient  to 
protect  the  administrator  against  the 
claim  of  the  heirs  for  rents  and  profits 
of  property  taken  from  his  possession 
under  it.  Johnson  v.  Wilcox,  53  Tex. 
413. 

Every  presumption  should  under  the 
circumstances  set  forth  in  the  preced- 
ing paragraph  be  indulged  in  favor  of 
the  decree.  Johnson  v.  Wilcox,  53  Tex. 
413;  Guilford  v.  Love,*  49  Tex.  715; 
Fitch  V.  Boyer,  51  Tex.  336. 

Statement  of  Distribution  Approved 
but  Not  Entered  as  a  Decree.— A 
statement  of  distribution  of  certain 
property,  appjpoved  by  the  judge  of 
the  county  court  and  entered  on  the 
records  of  the  court,  but  not  as  a  de- 
cree, is  evidence  of  a  partition  of  the 
property,  but  is  not  conclusive  upon 
creditors  of  a  distributee.  Debrell  v. 
Ponton,  27  Tex.  623. 

Among  the  papers  of  a  certain  es- 
tate in  the  probate  court  was  found  a 
statement  of  the  distribution  thereof, 
purporting  to  have  been  made  out,  ap- 
proved, and  signed  by  the  judge,  but 
no  entry  of  it  was  made  on  the  record, 
nor  did  it  appear  that  it  was  approved 
after  a  regular  hearing.  Held,  that  it 
did  not   clearly   appear   to   be    regular. 


and  that,  as  it  was  not  entered  on  the 
minutes  of  the  court,  no  presumptions 
could  be  indulged  in  favor  of  it,  and 
that  it  did  not  conclude  the  parties. 
Debrell  v.  Ponton,  22  Tex.  686. 

(3)   Effect  as  Evidence  of  Recitals  of 
Record  of  Probate  Court. 

The  fact  that  the  record  of  the  pro- 
bate court  in  describing  the  distribu- 
tees of  an  estate,  designates  different 
parties  as  entitled  to  the  same  part  or 
share,  to  wit:  "The  heirs  and  legal 
representatives  of  Leona  Trammell," 
and  "Leona  Trammell,"  renders  the 
record  subject  to  explanation  by  the 
proof  of  facts  to  show  who  must  have 
been  intended;  and  upon  proof  in  such 
case,  that  Leona  Trammell  was  dead 
at  the  date  of  the  proceedings,  it  must 
be  held  that  her  heirs  were  intended 
and  were  the  parties  whose  presence 
and  representation  by  attorney  were 
recited  in  the  decree.  Sawyer  v.  Boyle, 
21  Tex.  28,  approved  in  Eans  v.  Sawyer, 
27  Tex.  448. 

A  decree  of  distribution  of  an  estate 
necessarily  involves  the  determination 
of  the  fact  that  all  the  distributees  are 
living,  but  only  incidentally  so,  as  the 
basis  of  the  decree;  the  decree  is 
therefore  not  conclusive  of  such  fact, 
but  it  may  be  proved  by  any  one  whose 
interest  warrants  it,  that  one  or  more 
of  the  distributees  were  dead  at  the 
date  of  the  decree;  and  it  makes  no  dif- 
ference that  the  decree  recites  that 
such  person  was  present  in  court  con- 
senting thereto.  Sawyer  v.  Boyle,  21 
Tex.  28,  approved  in  Eans  v.  Sawyer, 
27  Tex.  448. 

The  rulings  in  the  case  of  Sawyer 
V,  Boyle,  21  Tex.  28,  relate  to  the  ef- 
iect,  as  evidence,  of  recitals  of  a 
record  of  a  probate  court  of  another 
state  in  the  distribution  of  an  estate. 
Eans  V.  Sawyer,  27  Tex.  448. 

The  recital,  in  the  proceedings  and 
decree  of  the  probate  court,  making 
partition  of  an  estate,  that  all  the  heirs 
were  present,  or  represented,  and  con- 
senting thereto,   must   be   taken   to  be 
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true,  until  the  contrary  is  shown.  Mil- 
lican  V,  Millican,  24  Tex.  426. 

That  a  letter  of  attorney  from  some 
of  the  heirs  is  found  among  the  papers 
of  the  estate  does  not  show  that  none 
others  were  represented.  Millican  v. 
Millican,  24  Tex.  426. 

Recital  That  All  Distributees  Pres- 
ent in  Court. — A  decree  of  distribution 
of  an  estate,  though  incidentally  deter- 
mining the  fact  that  all  the  distributees 
are  living,  is  not  conclusive  of  such 
fact;  but  it  may  be  proved,  by  any  one 
whose  interest  warrants  it,  that  one  or 
more  of  the  distributees  were  dead  at 
the  date  of  decree,  though  the  decree 
recites  that  such  person  was  present 
in  court,  consenting  thereto.  Hans  v. 
Sav/yer,  27  Tex.  448,  following  Sawyer 
V,  Boyle,  21  Tex.  28. 
19.  Costs. 

Under  the  probate  law  of  1840,  the 
share  of  each  distributee  was  liable 
for  the  portion  of  the  costs  of  the 
partition  adjudged  against  the  dis- 
tributee; but  this  could  not  be  held  to 
be  a  lien  upon  all  the  real  estate  of 
the  distributee  in  the  county,  attach- 
ing to  lands  in  the  hands  of  third  per- 
sons, purchasers  from  the  distributee, 
so  long  as  executions  were  regularly 
issued  upon  the  judgment  for  costs. 
Fowler  v.  Evans,  26  Tex.  636. 
T.     SETTING  ASIDE. 

In  a  suit  by  one  of  three  heirs 
against  the  other  two,  based  on  the 
contention  that  the  deed  of  the  admin- 
istrator to  one  of  them,  and  hence  the 
deed  of  such  grantee  of  a  half  inter- 
est to  the  other,  was  void,  children  of 
the  second  grantee  and  the  administra- 
tor, her  husband,  need  not  be  joined. 
Kalteyer  v,  Wipff  (Civ.  App.),  49  S. 
W.    1055. 

XI.    Temporary  and  Special  Ad- 
ministrators. 

A.    APPOINTMENT   OF    SPECIAL 
OR     TEMPORARY     ADMINIS- 
TRATOR. 
1.    In  General. 
The   principal   object   of  the   tcifipo- 


rary  appointment  of  an  administrator 
is  to  preserve  and  keep  the  estate  to- 
gether until  it  can  pass  into  the  hands 
of  one  fully  authorized  to  administer 
it  for  the  benefit  of  creditors  and  heirs, 
and  it  was  not  intended  that  such  a 
temporary  officer  should  possess 
greater  powers  than  an  ordinary 
executor  or  administrator  so  as  to  sell 
the  land  of  the  estate  before  either 
he  or  the  court  could  possibly  know 
of  the  necessity  for  such  sale  or  other 
matters  relating  to  the  general  condi- 
tion of  assets  and  liabilities  of  the 
decedent.  Dull  v,  Drake,  68  Tex.  205, 
4  S.  W.  364. 

Construction  of  Statute. — Statute 
authorizing  appointment  of  temporary 
administrators  is  strictly  construed. 
Willis  V.  Pinkard,  21  Tex.  Civ.  App. 
423,  426,  52  S.  W.  626.  See,  also,  Dull 
V,  Drake,  68  Tex.  205,  4  S.  W.  364. 

Compliance  with  Statute.— If  any 
appointment  of  an  administrator  pro 
tem.,  does  not  conform  to  the  statute 
(Hart.  Dig.,  art.  1136),  it  must  be 
treated  as  a  nullity.  Alexander  v.  Bar- 
field,  6  Tex.  400. 

Right  to  Object  to  Appointment— 
"No  party  at  ^interest  has  the  oppor- 
tunity to  protest,  whatever  objection 
might  be  urged  to  the  character  or  ca- 
pacity of  the  individual  appointed." 
Willis  V,  Pinkard,  21  Tex.  Civ.  App. 
423,  426,  52  S.  W.  626. 

2.    Power  of  Court  and  Grounds   for 
Appointment. 

Nothing  short  of  emergency  ccntem- 
plated  by  statute  will  authorize  court 
to  appoint  temporary  administrator. 
Willis  V.  Pinkard,  21  Tex.  Civ.  App. 
423,  426,  52  S.  W.  626. 

Where  an  administrator  filed  his  final 
account,  and  the  court  ordered  the 
same  to  be  received  and  recorded,  and 
the  succession  closed,  and  that  the  ad- 
ministrator be  discharged  on  his  pre- 
senting to  the  court  a  receipt  showing 
that  the  effects  of  the  estate  remaining 
in  his  name  had  been  turned  over  to 
the  heirs  or  other  legal  representatives, 
the    appointment    of   an    administrator 
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pendente  lite  or  pro  tern.,  a  year  after- 
wards, was  void.  Fisk  v,  Norvel,  9 
Tex.  13. 

Temporary  Administratrix  to  Wind 
Up  Partnership  Business. — Where  the 
estate  of  a  decedent  was  in  community, 
and  consisted  of  cash  in  bank  and  of 
an  interest  in  a  partnership  business 
in  possession  of  the  surviving  partner, 
who  was  proceeding  to  wind  up  the 
firm  affairs,  the  probate  court  could 
not  by  the  appointment  of  a  tempo- 
rary administratrix  authorize  her  to 
take  possession  of  partnership  assets 
or  interfere  with  the  right  of  the  sur- 
viving partner  to  wind  up  the  partner- 
ship business.  Goldtein  v.  Susholtz, 
46  Tex.  Civ.  App.  582,   105   S.  W.  219. 

Power  to  Authorize  Husband  to 
Prosecute  Action  Begun  by  Husband 
and  Wife.— Under  Rev.  St.  art.  1878, 
providing  that  the  probate  court  shall 
"define  the  powers"  of  temporary  ad- 
ministrators appointed  by  it,  and 
article  1882,  declaring  that  they  shall 
have  only  such  powers  as  are  spe- 
cifically committed  to  them,  a  probate 
court  may  authorize  a  husband,  as 
temporary  administrator  of  his  wife's 
property,  to  prosecute  an  action  al- 
ready begun  by  the  husband  and  wife 
to  recover  land  belonging  to  her  sep- 
arate estate.  Callahan  v,  Houston,  78 
Tex.  494,  14  S.  W.  1027. 

Contest  of  WilL— Where  a  perma- 
nent administrator  has  been  appointed, 
a  subsequent  contest  over  the  will  is 
not  ground  for  the  appointment  of  a 
temporary  administrator.  Elwell  v. 
Universalist  Church,  63  Tex.  220. 

The  county  court  can  not  reluse  to 
appoint  a  permanent  administrator  be- 
cause a  contest  over  the  will  may  arise 
in  the  future.  Elwell  v.  Universalist 
Church.  63  Tex.  220,  222. 

In  absence  of  contest  over  will, 
county  court  must,  upon  application, 
appoint  a  permanent  administrator,  no 
executor  having  been  named.  Elwell 
V.  Universalist  Church,  63  Tex.  220, 
222. 


3.  Designation. 

A  grant  of  administration  pro  tem., 
under  art.  1137,  Hart.  Dig.,  is  not 
rendered  void  by  its  designation  as 
"pendente  lite;"  but  the  terms  "pro 
tem.,"  being  those  employed  in  the 
state,  should  be  used  by  the  court 
from  which  the  letters  issue.  Fisk  v, 
Norvel,  9  Tex.  13. 

4.  Proceedings  for  Appointment. 
Where  a  party  to  a  suit  dies,  pro- 
ceedings for  the  appointment  of  an  ad- 
ministrator pro  tem.  should  be  had  as 
on  original  appointment,  under  Hart. 
Dig.  art.  1136.  Alexander  v.  Barfield, 
6  Tex.  400. 

The  appointment  of  a  temporary  ad- 
ministrator may  be  made  upon  the 
court's  own  motion  without  notice, 
and  before  the  estate  and  condition  of 
it  has  been  otherwise  brought  within 
the  cognizance  of  the  probate  judge. 
Willis  V.  Pinkard,  21  Tex.  Civ.  App. 
423,  426,  52  S.  W.  626. 

The  appointment  of  an  administra- 
tor not  in  term  time,  must  be  for  a 
particular  occasion,  or  it  is  a  nullity. 
Alexander  v,  Barfield,  6  Tex.  400,  405. 

5.  Duration  and  Termination  of  Ap- 

pointment. 

Where,  on  an  appeal  from  orders  of 
the  probate  court  approving  a  sale  by 
a  temporary  administratrix  and  ap- 
pointing a  permanent  administratrix, 
the  district  court  set  aside  the  order 
of  sale  and  the  order  appointing  the 
permanent  administratrix,  and  re- 
fused the  application  for  such  appoint- 
ment, the  authority  of  the  temporary 
administratrix  ceased,  in  the  absence 
of  an  order  made  by  either  the  probate 
or  district  courts  continuing  her  au- 
thority as  such,  though  there  was  no 
appeal  from  the  order  appointing  the 
temporary  administratrix.  Goldstein 
V,  Susholtz,  46  Tiex.  Civ.  App.  582,  105 
S.  W.  219. 

Extending  or  Continuing  Appoint- 
ment.— Where  the  county  court  has* 
the  authority  to  appoint  a  temporary 
administrator  to  prosecute  the  suit,    it 
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has  authority  to  continue  such  tempo- 
rary administration  so  long  as  is  nec- 
essary to  "accomplish  the  ends  of  the 
original  appointment.  H.  &  T.  C.  R. 
Co.  V.  Hook,  60  Tex.  403;  Callahan  v. 
Houston,  78  Tex.  494,  14  S.  W.  1027; 
Williams  v.  Planters,  etc.,  Nat.  Bank, 
01  Tex.  631,  653,  45  S.  W.  680,  revers- 
ing 44  S.  W.  617;  Metropolitan  Life 
Ins.  Co.  V.  Gibbs,  34  Tex.  Civ.  App. 
131,  132,  78  S.  W.  398. 

A  temporary  administration  decreed 
by  the  probate  court  for  the  purpose  of 
conducting  this  suit  expired  by  limita- 
tion with  the  convening  of  the  next 
term  of  the  court,  and  was  extended  by 
order  entered  upon  the  minutes  in  open 
court.  Held,  that  the  proceeding  was 
valid  and  correct.  Metropolitan  Life 
Ins.  Co.  V.  Gibbs,  34  Tex.  Civ.  App. 
131,  78  S.  W.  398. 

Order  of  Continuance  Must  Be 
Made  in  Term  Time. — An  order  con- 
tinuing a  temporary  administration 
must  be  made  in  term  time  and  en- 
tered upon  minutes  in  open  court; 
hence  such  order  made  during  vaca- 
tion is  void.  Willis  v.  Pinkard,  21  Tex. 
Civ.  App.  423,  427,  52  S.  W.  626. 

Presumption  of  Renewal. — One  ap- 
pointed temporary  administrator  of  an 
estate  till  the  next  succeeding  term  of 
court,  appeared  in  and  defended  a  suit 
against  his  decedent,  judgment  being 
rendered  against  him  after  the  term 
to  which  his  appointment  extended. 
Held,  in  support  of  such  judgment  it 
would  be  presumed  that  his  appoint- 
ment had  been  renewed.  Williams  v. 
Planters',  etc.,  Nat.  Bank,  91  Tex.  651, 
45  S.  W.  690,  reversing  44  S.  W.  617. 

6.    Review. 

Where  the  county  court  refused  to 
appoint  a  temporary  administrator, 
and  dismissed  plaintiffs  application 
therefor,  plaintiff  was  entitled  to  ap- 
peal to  the  district  court.  Long  v. 
Richardson,  62  S.  W.  964,  26  Tex.  Civ. 
App.  197. 


B.    POWERS  AND  DUTIES. 
1.    Powers. 

Under  the  probate  law,  a  temporary 
administrator  has  only  such  powers  as 
are  expressly  granted  him  by  the 
county  judge  at  the  date  of  his  ap- 
pointment. Dull  V.  Drake,  68  Tex.  205, 
4  S.  W.  364.  See,  also,  Callahan  v. 
Houston,  78  Tex.  494,  14  S.  W.  1027. 

To  File  Claimant's  Oath  and  Bond. 
— Under  Rev.  St.  art.  1935,  providing 
that  temporary  administrators  shall 
have  only  such  rights  and  powers  with 
regard  to  the  estate  as  are  specifically 
expressed  in  the  order  appointing  them, 
and  any  other  acts  performed  by  them 
shall  be  void,  where  a  temporary  ad- 
ministrator is  appointed  "to  take 
charge  of  and  care  for"  the  estate  of  a 
decedent  he  is  not  authorized,  on  levy 
of  execution  on  goods  alleged  to  be- 
long to  the  estate  of  decedent,  to  file 
claimant's  oath  and  bond,  and  enter 
into  litigation  in  behalf  of  the  estate. 
P.  J.  Willis  &  Bro.  v,  Pinkard.  52  S. 
W.  626,  21  Tex.  Civ.  App.  423. 

To  Sue  in  Trespass  to  Try  Title- 
Under  Rev.  Stat.,  arts.  1877,  1878, 
1882,  in  the  appointment  of  a  tempo- 
rary administrator,  any  power  which 
may  be  exercised  in  a  regular  adminis- 
tration may  be  conferred  by  the  pro- 
bate court  upon  the  temporary 
administrator.  A  suit  by  deceased  in 
trespass  to  try  title  may  be  prosecuted 
by  a  temporary  administrator  when 
such  power  is  given  in  his  appoint- 
ment. Callahan  v,  Houston,  78  Tex. 
494,  14  S.  W.  1027. 

To  Maintain  Action  to  Recover 
Damages  for  Death  by  Wrongful 
Act— In  the  case  of  H.  &  T.  C.  R.  Co. 
V.  Hook,  60  Tex.  403,  it  was  held  by 
the  supreme  court  of  this  state,  that 
a  temporary  administrator  might  main- 
tain an  action  to  recover  damages,  for 
death  of  his  intestate  by  wrongful  act 
of  the  defendant  although  the  sum  re- 
covered would  constitute  no  part  of 
the    estate    of    his    intestate.     In   that 
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case,     however,     jurisdiction     of     the 
court   to  grant  the  letters   of  adminis-  i 
tration    was    not    called    into    question, 
nor    could    it    have    been    successfully  ! 
done  under  the  facts.     Cooper  v.  Gulf, ' 
etc.,  R.  Co.,  41  Tex.  Civ.  App.  596,  93 
S.  \V.  201,  205. 

To  Sue  for  Conversion  of  Personal 
Property. — A  temporary  administrator, 
empowered  to  take  possession  of  prop- 
erty of  an  estate  and  collect  debts,  can 
not  sue  for  damages  for  conversion  of 
the  property,  since,  under  Rev.  St.  art. 
1935,  such  administrators  are  forbidden 
to  exercise  any  powers  except  those 
expressed  in  the  appointment.  William 
J.  Lemp  Brewing  Co.  v.  La  Rose,  50 
S.  W.  460,  20  Tex.  Civ.  App.  575;  Wil- 
lis &  Bro.  V,  Pinkard,  21  Tex.  Civ. 
App.    423,    426,    52    S.    W.    626. 

Power  to  Make  Sale. — Power  to 
sell  lands  is  not  one  of  the  powers 
conferred  by  law  on  a  temporary  ad- 
ministrator. Cruse  V.  O'Gwin,  48  Tex. 
Civ.  App.  48,  106  S.  W.  757;  Dull  v. 
Drake,  68  Tex.  205,  4  S.  W.  364;  Wil- 
lis 8l  Bro.  V.  Pinkard,  21  Tex.  Civ.  App. 
423,  52  S.  W.  626.  See  the  title 
EXECUTORS'  AND  ADMINIS- 
TRATORS' SALES. 

An  administrator  pro  tem.  has  no 
right  to  sell  a  negro  slave  belonging  to 
the  estate,  and  can  give  no  title  with- 
out an  order  of  the  probate  court;  and 
hence  a  bill  of  sale  made  without  such 
order  is  not  admissible  in  evidence 
against  him  in  a  suit  afterwards  com- 
menced to  recover  the  slave.  Robin- 
son v!  Martel,  11  Tex.  149. 

Collection  and  Disposition  of  Assets 
—Accepting  Part  Payment  in  Full  Sat- 
isiactii^n  of.  Life  Policy. — A  temporary 
administrator,  authorized  to  "enter 
upon,  collect,  and  take  possession  of 
all  [the  property  of  decedent] ;  to  re- 
ceive and  receipt  for  all  moneys  due 
the  estate,"  and  continue  the  business 
of  decedent, — has  no  power  to  accept  a 
part  payment  on  a  policy  of  insurance 
on  decedent's  life  in  full  satisfaction 
of  the  policy.     Germania  Life  Ins.  Co. 


V.  Peetz  (Civ.  App.),  47  S.  W.  687,  af- 
firmed in   93  Tex.  708,  no  op. 

Disposition  Contrary  to  Order  of 
Court. — Where  the  order  appointing  a 
special  administrator  directs  him  to 
sell  certain  property  and  deposit  the 
money  in  court,  and  he  deposits  the 
money  with  the  county  judge  instead 
of  with  the  clerk,  he  can  not  receive 
credit  in  his  account  therefor.  James 
r.  Craighead  (Civ.  App.),  69  S. 
W.   241. 

Disposition  without  Order  of  Court. 
— Where  a  special  administrator  was 
ordered  not  to  pay  out  any  money 
without  an  order  of  court,  he  should 
not  receive  credit  for  money  paid, 
without  an  order,  as  interest  on 
vendor's  lien  notes  held  against  the  es- 
tate. James  v.  Craighead  (Civ.  App.), 
69  S.  W.  241. 

Acts  Not  Validated  by  Subsequent 
Order  of  Court — Where  a  suit  was 
improperly  instituted  by  a  temporary 
administrator  for  want  of  power  in 
him  to  sue  under  the  order  of  appoint- 
ment, no  subsequent  order  of  the  pro- 
bate court  authorizing  the  suit  could 
give  such  act  validity.  P.  J.  Willis  & 
Bro.  V,  Pinkard,  52  S.  W.  626,  21  Tex. 
Civ.  App.  423. 

3.    Duties. 

Temporary  administrator  is  not 
bound  to  use  diligence  before  he  quali- 
fies. Roberts  v.  Stuart,  80  Tex.  379, 
386,  15  S.  W.   1108. 

After  Qualification. — An  administra- 
tor pro  tem.  is  required,  after  he  quali- 
fies, to  use  ordinary  care  to  recover 
and  hold  assets  .whhiri  the  scope  of 
his  power  as  fixed  by  the  order  of  the 
court  appointing  him.  Rev.  Stat.,  arts. 
1882,  1933.  Roberts  v.  Stuart,  80  Tex. 
379,  15  S.  W.  1108. 

Under  Rev.  St.  art.  1933,  a  tem- 
porary administrator  was  only  required 
to  use  ordinary  diligence  in  protecting 
or  recovering  the  property  of  the  es- 
tate. Roberts  v.  Stuart,  80  Tex.  379, 
15  S.  W.  1108. 
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Xn.  Administrator  De  Bonis  Non 
and  with  the  Will  Annexed. 

A.     APPOINTMENT. 

1.  Power  and  Discretion  of  Court, 
a.    In  General. 

Where  an  administrator  is  removed 
and  it  appears  that  tne  estate  has  not 
been  fully  settled  and  distributed,  .  it 
is  within  the  discretion  of  the  probate 
court  to  grant  letters  of  administration 
de  bonis  non.  Frost  v.  Frost,  45  Tex. 
324. 

Where  an  estate  has  not  been  fully 
administered,  whether  an  administra- 
tor de  bonis  non  should  be  appointed 
is  within  the  discretion  of  the  probate 
court,  and  the  unwise  exercise  of  such 
discretion  in  appointing  such  adminis- 
trator will  not  invalidate  the  appoint- 
ment.    Frost  V,  Frost,  45  Tex.  324. 

Under  Act  Feb.  3,  1840,  allowing  the 
court  to  extend  the  time  beyond  one 
year,  for  administration,  on  good  cause 
shown,  but  not  definitely  fixing  the 
time  to  close  it,  and  the  laws  of 
Louisiana,  previously  in  force  in 
Texas,  giving  the  court  the  right  to 
keep  open  an  estate  for  five  years,  the 
court  had  power  in  1844,  upon  the 
death  of  an  administrator  appointed  in 
1839,  within  five  years  of  his  appoint- 
ment, to  appoint  a  new  administrator 
to  close  the  estate.  Williams  v,  How- 
ard, 10  Tex.  Civ.  App.  527,  31  S.  W. 
835. 

In  Frost  v.  Frost,  45  Tex.  324,  342, 
the  court  held,  "whether  it  was  abso- 
lutely essential  that  further  adminis- 
tration should  be  had  upon  it,  or 
whether  it  was  for  the  interest  of  the 
heirs  or  creditors  that  the  administra- 
tion should  be  longer  continued,  cer- 
tainly it  can  not  be  said  that  it  was  not 
within  the  power  and  jurisdiction  of 
the  court  to  grant  letters  de  bonis  non 
to  complete  its  full  and  final  settle- 
ment." Baker  v.  De  Zavalla,  1  Posey 
621,  637. 

"An  Administration.^' — The  manage- 
ment of  the  estate  of  a  deceased  per- 


son and  the  disposition  of  property  by 
executors  acting  under  a  will  which 
withdraws  the  estate  from  the  general 
control  of  a  probate  court,  is  to  be 
deemed  within  the  meaning  of  the  law, 
an  "administration."  Todd  v.  Willis, 
66  Tex.  704,  1  S.  W.  803. 

Failure  to  revoke  letters  of  fonner 
administrator  who  has  neglected  to  ad- 
minister does  not  invalidate  subsequent 
appointment  of  administrator  de  bonis 
non.  Howard  v.  Bennett,  13  Tex.  309, 
314. 

Form  of  Grant. — The  fact  that  a  sec- 
ond grant  of  administration  on  an  es- 
tate is  general,  and  not  confined  to  the 
goods,  etc.,  de  bonis  non,  and  makes 
no  mention  of  a  previous  administra- 
tion, can  not  affect  the  power  of  the 
court.  That  is  the  character  of  the 
grant,  in  substance,  though  not  so 
expressed  in  form.  Grande  v.  Herrcra, 
15  Tex.  533;  Brockenborough  v.  Mel- 
ton, 55  Tex.  493.  501. 

b.    Estate  Administered  by  Independ- 
ent Executor  Unrepresented. 

Estates  administered  by  independent 
executors  come  within  Rev.  St.  art.  1924, 
authorizing  a  grant  of  further  adminis- 
tration, where  the  estate  is  unrepre- 
sented by  reason  of  the  death,  or  re- 
moval or  resignation  of  the  executor. 
Roy  V.  Whitaker,  92  Tex.  346,  48  S.  W. 
892,  49  S.  W.  307;  Langley  v.  Harris,  23 
Tex.  564,  569;  Willis  &  Bro.  r.  Fergu- 
son, 59  Tex.  175,  s.  c,  46  S.  W.  496; 
Frisby  v.  Withers,  61  Tex.  134;  Dwyer 
r.JCalteyer,  68Tex.  554,  5  S.  W.  75;  Bell 
V,  Farmers',  etc..  Bank,  33  Tex.  Civ. 
App.  408,  410,  76  S.  W.  798,  affirmed, 
no  op. 

Article  1995,  Rev.  Stat.,  allowing  tes- 
tators to  name  independent  executors 
does  not  contemplate  such  withdrawal 
of  estates  from  jurisdiction  of  court 
that  their  settlement  can  not  be  re- 
sumed in  case  executor  named  fails  to 
perform  his  duties.  Roy  v.  Whitaker, 
92  Tex.  346,  352,  48  S.  W.  892,  49  S.  VV. 
367.  See  Langley  r.  Harris,  23  Tex. 
564. 
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2.   Necessity  and  Grounds  for  Appoint- 
ment. 

Existence  of  Debts.— The  statute 
granting  authority  to  appoint  an  ad- 
ministrator de  bonis  non  has  not  made 
it  dependent  upon  the  existence  of  debts 
agrainst  the  estate.  Strickland  v.  Sand- 
meyer,  21  Tex.  Civ.  App.  351,  354,  52  S. 
W.  87;  See  San  Roman  v.  Watson,  54 
Tex.  254;  Baker  v,  De  Zavalla,  1  Posey 
621,  637;  Frost  v.  Frost,  45  Tex.  324, 
342;  White  v.  Downs,  40  Tex.  225,  227. 

Suits  Pending  against  Estate. — 
Where  suits  are  pending  by  or  against 
an  administrator,  and  property  belong- 
ing to  the  estate  has  been  fully  distrib- 
uted among  those  entitled  to  receive 
it,  such  facts  constitute  sufficient 
ground  for  the  appointment  of  an  ad- 
ministrator de  bonis  non  on  the  re- 
moval or  resignation  of  the  adminis- 
trator.   Frost  V,  Frost,  45  Tex.  324. 

A  judgment  barred  by  limitation  is 
not  such  a  claim  against  the  estate  as 
will  authorize  the  appointment  of  an 
administrator  de  bonis  non.  Chandler 
V,  Hudson,  11  Tex.  32,  37. 

Where,  in  an  application  for  letters 
of  administration  de  bonis  non.  by  a 
creditor,  filed  June  15th,  1852,  it  ap- 
peared that  the  deceased  had  died  in 
1840;  that  administration  on  his  estate 
was  granted  in  April  of  that  year;  and 
that  the  administration  had  been  closed 
by  the  discharge  of  one  administrator 
in  1849,  and  of  the  other  in  May,  1852; 
and  it  further  appeared  that  the  claim 
of  the  creditor  was  a  judgment  ob- 
tained against  the  deceased  and  an- 
other, in  1838,  which  was  presented  to 
one  of  the  administrators  and  accepted 
by  him  in  December,  1840,  but  was 
never  presented  to  the  probate  judge 
to  be  ranked  among  the  debts  of  the 
succession.  Held,  that  there  was  no 
valid,  subsisting  claim,  against  the  es- 
tate, disclosed  by  the  facts,  and  that 
letters  of  administration  de  bonis  non 
were  rightly  refused.  Chandler  v. 
Hudson.  11  Tex.  32. 
Unadministered   Assets. — An  admin- 


istration de  bonis  non  can  only  be  had 
where  there  are  effects  unadministered. 
Francis  v.  Hall,  13  Tex.  189,  193. 

An  intestate  died  in  1836.  An  admin- 
istration was  granted  on  his  estate, 
which  was  kept  open  until  1841,  when 
the  husband  of  the  decedent's  widow 
was  appointed  administrator  de  bonis 
non,  on  showing  that  the  administrator 
had  departed  from  the  republic  and 
had  been  absent  for  more  than  10 
months.  Such  administrator  d.  b.  n. 
continued  to  act  until  his  death  in 
1850,  when  B.  filed  a  petition  for  ad- 
ministration, showing  that  all  of  the 
decedent^s  property  had  been  sold  ex- 
cept a  headright  certificate  and  alleged 
that  all  the  debts  had  been  paid,  ex- 
cept one  owing  to  such  petitioner,  to- 
gether with  expense  of  administration. 
Administration  was  granted  to  B.'s 
deputy.  Held,  that  such  last  adminis- 
tration was  valid.  Baker  v,  De  Zavalla, 
1  Posey,  Unrep.  Cas.  621. 

Lapse  of  time  and  other  circum- 
stances raise  a  presumption  that  all 
debts  against  an  estate  are  barred  or 
paid,  and  that  the  remaining  assets  be- 
longed to  the  heirs,  and  therefore  the 
estate  can  not  be  reopened  by  the  ap- 
pointment of  an  administrator  de  bonis 
non.    Murphy  v,  Menard,  14  Tex.  62. 

Assets  of  EsUte  Collected  but  Un- 
distributed.— The  supreme  court  in  the 
case  of  San  Roman  v,  Watson,  54  Tex. 
254,  says:  "We  are  of  the  opinion  that 
no  more  proper  case  (for  the  appoint- 
ment of  an  administrator  de  bonis  non) 
could  be  found  than  one  in  which  large 
sums  belonging  to  the  estate  have 
been  collected  and  not  accounted  for 
or  distributed  by  the  former  adminis- 
trator. The  court  had  the  authority  to 
appoint  an  administrator  to  close  up 
the  affairs,  of  the  estate,  and  if  neces- 
sary to  sue  the  representatives  of  the 
former  administrator  for  the  funds  he 
owned  the  estate.  'That  the  remedy 
can  be  more  conveniently  and  certainly 
exercised  through  the  succeeding  ad- 
ministrator than  when  left  to  the  heirs 
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or  creditors  is  quite  apparent.' "  Dwyer 
V,  Kalteyer,  68  Tex.  554,  5  S.  W.  75; 
Strickland  v.  Sandmeyer,  21  Tex.  Civ. 
App.  351,  354,  52  S.  W.  87. 

Estate  Unrepresented. — The  land  of  a 
decedent,  with  the  exception  of  one  lot, 
omitted  by  mistake,  was  sold  under  or- 
der of  the  court  to  satisfy,  pro  tanto,  a 
vendor's  lien;  and  the  sale  was  con- 
firmed, and  the  administrator  ordered 
to  convey  to  the  purchaser, — the  origi- 
nal vendor.  He  died  without  making 
the  conveyance.  Held,  that  adminis- 
tration d.  b.  n.  was  properly  granted, 
under  Rev.  St.  art.  1871,  providing  that 
whenever  an  estate  is  unrepresented, 
by  reason  of  the  death  of  the  admin- 
istrator, the  court  shall,  if  necessary, 
grant  further  administration.  Adams 
V,  Richardson's  Estate,  5  Tex.  Civ. 
App.  439,  27  S.  W.  29. 

Fraudulent  Disposition  of  Property 
by  Administrator. — See,  also,  post,  "Ac- 
tions— When   Maintainable,"  XII,   E. 

Where  an  administrator's  sale  was 
canceled  because  fraudulently  made, 
the  law  regards  the  property  as  unad- 
ministered  assets  of  the  estate,  and  if 
necessary,  the  administrator  who 
makes  the  fraudulent  sale  can  be  re- 
moved for  that  cause,  and  an  admin- 
istrator, de  bonis  non,  appointed  in  his 
stead  or,  at  the  instance  of  the  heir,  a 
receiver  might  be  appointed  perhaps, 
and  the  property  protected  until  a  more 
faithful  administrator  can  be  appointed. 
Giddings  v.  Steele,  28  Tex.  732,  749. 
See,  also,  Long  v.  Wortham,  4  Tex. 
382;  Evans  v.  Oakley,  2  Tex.  182;  Bur- 
dett  V,  Silsbee,  15  Tex.  604. 

Right  of  Sureties  to  Compel  Appoint- 
ment.— Where  an  administrator  is  re- 
moved for  mismanagement  of  his  trust, 
the  sureties  on  his  bond  can  not  com- 
pel the  appointment  of  an  administra- 
tor de  bonis  non  for  the  purpose  of 
determining  the  extent  of  their  liabil- 
ity. Mott  V,  Riddell,  2  Posey,  Unrep. 
Cas.  107. 

Discharge  of  Former  Administrator. 
— Where  the  county  court  discharged 


an  administrator  de  bonis  non  and 
losed  the  estate,  the  court  had  no 
power  after  the  expiration  of  the  term 
to  grant  another  administration  thereon 
and  appoint  another  administrator  de 
bonis  non.  (Civ.  App.)  Wallace  v. 
Turner,  80  S.  W.  432,  judgment  af- 
firmed Turner  v.  Wallace,  92  S.  W.  31, 
99  Tex.  543. 

Enforcement  of  Small  Claima— 
Holder  Having  Remedy  against  Heirs. 
— Where  an  estate  was  administered, 
with  the  exception  of  a  claim  of  $66.66, 
and  final  settlement  made  in  1895,  and 
more  than  enough  property  distributed 
among  the  heirs  to  pay  the  remaining 
claim,  the  probate  court  was  not  justi- 
fied in  appointing  an  administrator  de 
bonis  non  in  1901.  Judgment,  Wallace 
r.  Turner  (Civ.  App.),  89  S.  W.  432, 
affirmed.  Turner  v,  Wallace,  92  S.  W. 
31,  99  Tex.  543;  Fisk  v,  Norvel,  9  Tex. 
13;  Hurt  v.  Horton.  12  Tex.  285; 
Wither  v.  Patterson,  27  Tex.  491. 

"After  the  lapse  of  so  long  a  time 
from  the  close  of  the  former  adminis- 
tration, during  which  the  property  had 
been  divided  among  and  taken  posses- 
sion of  by  the  heirs,  it  was  no  proper 
exercise  of  its  jurisdiction  for  the 
court  to  grant  a  second  administration 
and  thereby  consume  the  property  in 
the  expenses  thereof  merely  to  enforce 
a  small  claim  for  which  the  holders 
had  a  complete  and  simple  remedy  by 
suit  for  its  collection  out  of  the  prop- 
erty which  went  into  the  hands  of  the 
heirs.  Rev.  Stat.  1895,  arts.  1912,  1913. 
1924,  1927;  Montgomery  v.  Culton,  18 
Tex.  736,  749;  Fisk  v,  Norvel.  9  Tex. 
33,  17;  Blinn  v.  McDonald,  92  Tex.  604. 
46  S.  W.  787,  48  S.  W.  571,  50  S.  W. 
931."  Turner  v.  Wallace,  99  Tex.  543. 
92  S.  W.  31,  32,  affirmed  in  92  Tex.  31. 

Necessity  in  Suit  to  Subject  Prop- 
erty in  Hands  of  Guardian.— The 
holder  of  a  note,  which,  by  the  ac- 
knowledgment of  the  administrator  and 
the  approval  of  the  chief  justice,  has 
become  a  recognized  claim  against  the 
estate   of   the   deceased   maker,  which 
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has  been  closed  without  payment  of 
the  debt,  may  subject  the  interest  to 
which  the  estate  was  entitled,  in  prop- 
erty thaf  has  passed  into  the  hands  of 
the  guardians  of  the  heirs  of  the 
maker,  without  the  intervention  of  an 
administrator  de  bonis  non,  though 
such  guardian  received  the  property 
from  an  estate  in  which  his  wards  and 
the  deceased  debtor  were  jointly  inter- 
ested, and  on  which  the  debtor  was  ad- 
ministratrix, but  as  to  which  there  had 
not  been  a  final  partition  and  distribu- 
tion.    Debrell  v.  Ponton,  22  Tex.  686. 

3.  Jurisdiction  and  Proceeding. 

Rev.  St.  1895,  art.  1995,  authorizing 
a  person  to  provide  by  will  that  no 
other  action  shall  be  had  in  the  county 
court  in  relation  to  the  settlement  of 
the  estate  than  the  probate  of  the  will, 
and  the  return  of  the  inventory  and  list 
of  claims,  withdraws  the  estate  from 
the  court's  jurisdiction  only  so  far  as 
its  settlement  is  concerned,  and  does 
not  deprive  the  county  court  of  juris- 
diction to  appoint  an  administrator  d. 
b.  n.  in  place  of  an  independent  exec- 
utor who  has  resigned.  Roy  v,  Whit- 
aker,  48  S.  W.  892,  92  Tex.  346. 

Will  Convejring  Spendthrift  Trusts 
Estate  Fully  Administered. — ^Where  a 
will  created  a  spendthrift  trust  and 
vested  the  legal  title  to  the  property 
in  the  executor  as  trustee,  who  died 
after  having  fully  administered  the  es- 
tate, in  so  far  as  his  duties  as  executor 
were  concerned,  the  county  court  has 
no  jurisdiction  to  appoint  an  adminis- 
trator with  the  will  annexed,  but  the 
further  administration  of  the  trust 
should  be  accomplished  through  a 
trustee  to  be  appointed  by  the  district 
court.  McClelland  v,  McClelland,  46 
Tex.  Civ.  App.  26,  101  S.  W.  1171. 

An  administrator  with  the  will  an- 
nexed could  not,  in  view  of  the  pro- 
bate laws,  administer  the  estate  so 
as  to  eflFectuate  the  intention  of  the  tes- 
tator. The  duties  imposed  could  only 
be  performed  by  a  trustee  who  could 
exercise   the    same    powers   that    were 


conferred  upon  the  deceased  executor 
or  trustee  of  such  spendthrift  trust 
and,  he  having  died,  the  district  court, 
in  the  exercise  of  its  general  jurisdic- 
tion, had  the  power  to  appoint  a 
trustee.  McClelland  v,  McClelland,  46 
Tex.  Civ.  App.  26,  101  S.  W.  1171,  1176, 
affirmed  in  102  Tex.  687,  no  op.,  cit- 
ing Willis  V,  Alvey,  30  Tex.  Civ.  App. 
96,  69  S.  W.  1035,  affirmed  in  97  Tex. 
651,  no  op. 

Conditions  Precedent. — An  adminis- 
trator de  bonis  non  may  be  appointed 
on  the  administrator's  death  without 
closing  up*  the  estate  or  accounting  for 
funds  belonging  to  it,  though  there  be 
no  claims  against  the  estate.  Strick- 
land V,  Sandmeyer,  52  S.  W.  87,  21 
Tex.   Civ.  App.  351. 

County  in  Which  Taken  Out— Ad- 
ministration de  bonis  non  is  not  void 
because  not  taken  out  in  the  same 
county  where  the  original  letters  were 
granted.  Grande  v,  Herrera,  15  Tex. 
533;  Brockenborough  v.  Melton,  55 
Tex.  493,  501.  See  Wardrup  v.  Jones, 
23  Tex.  489,  495. 

Where  there  had  been  an  ad- 
ministration on  an  estate  at  the  place 
of  residence  of  the  estate  of  the  de- 
ceased, an  administration  de  bonis  non 
in  a  different  county  fourteen  years 
later  is  illegal  and  void.  Wardrup  v, 
Jones,   23    Tex.    489,   495. 

Application  and  Hearing  Thereon. — 
It  is  not  necessary  to  state  in  the  ap- 
plication for  appointment  of  an  admin- 
istrator de  bonis  non  that  debts  were 
pending  against  estate.  Strickland  v. 
Sandmeyer,  21  Tex.  Civ.  App.  351,  354, 
52  S.  W.  87;  Williams  v.  Verne.  68 
Tex.  414,  4  S.  W.  548.  See,  also, 
Kleinecke  v.  Woodward,  42  Tex.  211. 

"In  the  case  of  Williams  v.  Verne,  68 
Tex.  414,  4  S.  W.  548,  *  *  *  it  is  said 
that  it  was  sufficient  *to  represent  to  the 
court  that  the  estate  is  not  fully  admin- 
istered, without  the  allegations  named  in 
the  statute  for  an  application  for  an 
original  grant  of  letters.'  See,  also, 
Kleinecke  v.  Woodward,  42  Tex.  311." 
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Strickland  v.  Sandmeyer,  21  Tex.  Civ. 
App.   351,  354,   52   S.   W.   87. 

Under  Rev.  St.  art.  1959,  which  pro- 
vides that  "when  the  administrator  of 
the  estate  not  administered  has  been, 
or  shall  be  hereafter,  appointed,  he 
shall  succeed  to  all  rights,"  etc.,  it  is 
sufficient,  in  an  application  for  letters 
as  administrator  de  bonis  non,  merely 
to  represent  to  the  court  that  the  es- 
tate is  not  fully  administered,  and  the 
necessity  for  administration  need  not 
appear  therein.  Williams  v,  Verne,  68 
Tex.  414,  4  S.  W.  548. 

Thus  an  application  for  letters  of  ad- 
ministration de  bonis  non  is  sufficient 
when  it  shows  that  former  administra- 
tor died  without  winding  up  estate. 
Williams  v.  Verne,  68  Tex.  414,  416, 
4   S.   W.   548. 

"The  application  before  us  alleges 
that  John  Barrick  had  been  appointed 
and  qualified  as  administrator  of  the 
estate,  and  had  'died  before  winding 
up  the  estate  of  A.  M.  Barrick  afore- 
said.' We  are  of  opinion  this  is  suffi- 
cient, even  if  it  was  essential  to  the 
validity  of  an  administration  that  the 
necessity  therefore  should  appear  on 
the  face  of  the  application  for  letters. 
But  it  has  been  decided  that  this  is  not 
necessary;  that  proof  may  be  made  in 
the  probate  court  of  a  fact  not  alleged 
in  the  pleading;  and  that  the  presump- 
tion should  be  indulged  that  the  proper 
evidence  had  been  offered  to  support 
the  judgment.  (Kleinecke  v.  Wood- 
ward, 42  Tex.  311,  and  cases  there 
cited.)"  Williams  v.  Verne,  68  Tex. 
414,  417,  4  S.  W.  548. 

Time  within  Which  Administration 
Granted.— Rev.  St.  art.  1827,  which 
prescribes  the  time  within  which  ad- 
ministration shall  be  granted  on  the 
estate  of  a  decedent,  has  no  applica- 
tion to  the  granting  of  an  administra- 
tion de  bonis  non.  Adams  v.  Richard- 
son's Estate,  5  Tex.  Civ.  App.  439,  27 
S.  W.  29. 

An  application  for  letters  de  bonis 
non,  made  16  years  after  probate,  by 


one  showing  neither  an  interest  in  the 
estate  nor  that  any  debts  remained  un- 
paid, will  be  refused.  San  Roman  f. 
Watson,  54  Tex.  254. 

The  appointment  of  an  administra- 
tor de  bonis  non  15  years  after  the 
letters  of  the  last  administrator  had 
been  revoked,  and  nearly  that  time 
after  his  term  would  have  expired  by 
limitation,  is  a  nullity,  the  administra- 
tion having  terminated.  Dodge  v- 
Phelan,  2  Tex.  Civ.  App.  441,  21  S.  W. 
309. 

Even  though  an  estate  had  not  been 
fully  administered  by  the  original  ad- 
ministrator, it  was  too  late,  after  the 
lapse  of  1^  years,  for  the  probate  court 
to  appoint  an  administrator  de  bonis 
non  for  the  purpose  of  letting  in  a 
dormant  judgment  obtained  against  the 
original  administrator  shortly  after  he 
had  been  discharged,  where  there  were 
no  equities  intervening.  McGreal  r. 
Jones,  36  Tex.  673. 

Under  Rev.  St.  art.  1829,  providing 
that,  where  letters  have  once  been 
granted,  any  person  interested  may 
proceed,  "after  any  lapse  of  time,"  to 
compel  settlement  of  the  estate,  it  was 
proper  to  grant  letters  of  administra- 
tion de  bonis  non  on  an  application 
made  19  years  after  the  last  order  by 
the  heirs  of  said  purchaser;  it  being 
alleged  that  they  had  just  learned  that 
said  lot  was  omitted  from  the  sale. 
Adams  v.  Richardson's  Estate,  5  Tex. 
Civ.  App.  439,  27  S.  W.  29;  Branch  v. 
Han  rick,  70  Tex.  731,  8  S.  W.  539. 

Oath.— See  ante,  "Oath,"  II,  C,  2,  b. 

Persons  Entitled  to  Contest  Appli- 
cation.— A  trustee,  receiving  property 
of  an  estate  under  a  judgment  of  a 
competent  court,  still  in  force  and  un- 
appcaled  from,  is  an  interested  party, 
such  as  is  entitled,  under  the  statute, 
to  contest  an  unnecessary  grant  of  let- 
ters of  administration  de  bonis  non. 
San  Roman  v.  Watson,  54  Tex.  254. 

In  case  of  an  application  for  the  ap- 
pointment of  an  administrator  de  bonis 
non,  if  there  is  no  denial  of  the  va- 
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cancy  of  the  succession,  there  can  be 
no  opposition  to  the  grant  of  adminis- 
tration to  some  particular  person,  with- 
out showing  that  another  person  has 
a  superior  claim  to  it;  but  any  person 
interested  may  be  heard  in  opposition 
to  any  grant  at  all.  Chandler  v.  Hud- 
son. 11  Tex,  32. 

4.  Operation  and  Effect. 

The  appointment  of  an  administrator 
de  bonis  non  is  not  the  opening  of  a 
new  administration  upon  the  estate 
but  merely  a  continuance  of  the  former 
administration.  Strickland  v.  Sand- 
meyer,  21   Tex.   Civ.  App.  351,   353,   52 

5.  W.  87,  following  Todd  v.  Willis, 
66  Tex.  704,  1  S.  W.  803,  and  Dwyer  v. 
Kalteyer,  68  Tex.  554,  5  S.  W.  75,  and 
distinguishing  Fisk  v,  Xorvel,  9  Tex. 
33,  15.  and  Withers  v.  Patterson,  27 
Tex.  491,  in  each  of  which  the  adminis- 
tration had  been  closed  by  the  probate 
court. 

"An  administration  de  bonis  non  is 
in  legal  effect  the  continuance  of  the 
previous  administration."  San  Roman 
V.  Watson,  54  Tex.  254,  259;  White 
t'.  Downs,  40  Tex.  225,  227;  Strickland 
V.  Sandmeyer,  21  Tex.  Civ.  App.  351, 
354,  52   S.  W.  87. 

5.  Collateral  Attack  of  Appointment, 
a.  In  General. 

The  appointment  of  an  administrator 
de  bonis  non  by  the  county  court  can 
not  be  collaterally  attacked  where  the 
records  of  the  court  do  not  affirma- 
tively show  the  appointment  to  be  il- 
legal. Chapman  z\  Brite,  4  Tex.  Civ. 
App.  206,  23  S.  W.  514;  Lyne  v.  San- 
ford,  82  Tex.  58,  63,  19  S.  W.  847;  Alex- 
ander V,  Maverick,  18  Tex.  179;  Hurley 
V,  Barnard,  48  Tex.  83,  87;  Guilford  i\ 
Love,  49  Tex.  715;  Williams  v.  Ball, 
52  Tex.  603,  608;  Murchison  v.  White, 
54  Tex.  78,  83;  Heath  v.  Layne,  62 
Tex.  686,  691;  Rutherford  v.  Stamper, 
60  Tex.  447,  449;  Fleming  v,  Seelig- 
son,  57  Tex.  524;  Turner  v.  Wallace, 
99  Tex.  543,  92  S.  W.  31,  affirming  92 
S.  W.  31. 

If   the   court  has   no  jurisdiction   of 

7  Tex— 47 


the  estate,  the  appointment  of  an  ad- 
ministrator with  the  will  annexed  is  . 
void  and  can  be  attacked  collaterally 
as  well  as  directly.  Roy  v.  Whitaker, 
92  Tex.  346,  353,  48  S.  W.  892.  49  S.  W. 
367. 

The  county  court  being  a  court  of 
general  jurisdiction,  its  order  appoint- 
ing an  administrator  de  bonis  non  is 
not  subject  to  collateral  attack,  where 
the  record  does  not,  on  its  face,  dis- 
close want  of  jurisdiction.  Strickland 
V.  Sandmeyer,  52  S.  W.  87,  21  Tex. 
Civ.  App.  351. 

"Upon  *  ♦  ♦  collateral  attack,  we 
can  not  inquire  into  the  question 
whether  the  administrator  faithfully 
performed  the  duties  of  his  trust.  If 
not,  he  was  liable  on  his  bond  to  ♦  *  * 
the  heirs  of  the  estate;  but  it  would 
not  affect  the  validity  of  the  adminis- 
tration or  the  title  to  the  land  sold 
thereunder.  To  do  this,  the  proceed- 
ings must  have  been  absolutely  void 
for  want  of  jurisdiction.'*  Brocken- 
borough  V.  Melton,  55  Tex.  493,  501. 

Independent  Will. — An  independent 
executrix,  under  will,  openly  declared 
her  purpose  to  have  nothing  to  do  with 
the  estate,  refused  to  return  an  inven- 
tory, and  requested  the  county  judge 
to  appoint  as  administrator  de  bonis 
non  her  son.  Held,  that  these  facts 
tended  to  show  that  the  county  judge 
acted  on  sufficient  evidence  in  declar- 
ing the  estate  vacant,  and  a  purchaser 
of  land,  sold  under  order  of  court  by 
the  administrator  de  bonis  non,  was 
protected  as  against  a  collateral  at- 
tack calling  in  question  the  legality  of 
the  administration.  Willis  &  Bro.  v. 
Ferguson,  59  Tex.  172;  Willis  &  Bro. 
V.  Ferguson,  46  Tex.  496,  504.  See 
Roy  V,  Whitaker,  92  Tex.  346,  353,  48 
S.  W.  892,  49  S.  W.  367. 

b.  Presumptions. 

As  to  Jurisdiction. — A  court  granted 
letters  of  administration  de  bonis  non, 
knowing  that  an  administrator  had 
been  appointed  in  another  county  and 
had    resigned.      Held    that,    on    a    col- 
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lateral  attack,  the  jurisdiction  of  the 
court  would  be  conclusively  presumed. 
Brockenborough  v.  Melton,  55  Tex. 
493. 

One  who  had  resided  elsewhere  in 
Texas  died  in  Galveston  in  1844,  where 
it  did  not  clearly  appear  that  he  had 
a  fixed  domicile.  Administration  was 
granted  on  his  estate  to  his  wife  in 
Galveston  county.  She  qualified,  and 
filed  a  partial  inventory,  but  nothing 
more  was  done  either  by  herself  or 
that  court  touching  the  succession. 
Afterwards,  in  1845,  letters  de  bonis 
non  were  granted  on  the  same  estate 
to  the  brother  of  the  deceased,  in  Bas- 
trop county,  where  the  decedent  once 
lived  and  owned  property.  The  juris- 
diction of  the  court  in  Bastrop  county 
was  exercised  on  an  application  for  let- 
ters, which  recited  the  former  grant  of 
letters  and  that  the  administratrix  in- 
tended to  resign.  Under  the  letters 
last  granted  a  full  inventory  showing 
a  large  estate  was  filed,  and  the  estate 
administered.  The  validity  of  the  Bas- 
trop administration  was  attacked  in  a 
suit  brought  in  1878.  Held:  (l)  That 
in  a  collateral  attack  the  jurisdiction 
of  the  Bastrop  court  being  invoked  on 
a  contemplated  resignation  and  aban- 
donment of  the  Galveston  administra- 
tion, it  will  be  conclusively  presumed 
that  the  contingency  happened  which 
would  validate  the  grant  of  letters  by 
the  Bastrop  court.  (2)  That  presump- 
tion is  strengthened  by  an  acquiescence 
for  thirty  years  in  the  proceedings  of 
the  Bastrop  court  by  all  parties  hav- 
ing an  interest;  by  the  further  fact 
that  it  did  not  appear  clearly  that  the 
deceased  had  a  fixed  residence  in  Gal- 
veston; by  the  fact  that  the  inventory 
at  Galveston  was  but  a  partial  one,  and 
by  the  fact  that  the  widow,  to  whom 
letters  in  Galveston  were  granted,  sur- 
vived twenty-four  years  and  made  no 
complaint,  though  the  administration 
was  closed  in  Bastrop,  and  large  in- 
terests sold  under  it.  (3)  The  Bastrop 
administration  was  not  void  for  want 


of  jurisdiction.  Brockenborough  v. 
Melton,   55  Tex.  493. 

"Not  to  so  presume  would  open  a 
flood-gate  of  litigation,  and,  as  said  by 
Wheeler,  justice,  in  Burdett  v.  Silsbec, 
would  be  attended  with  the  most  dan- 
gerous and  alarming  consequences.  15 
Tex.  604,  619."  Brockenborough  t. 
Melton,  55  Tex.  493,  505; 

As  to  Existence  of  Debts. — A  recital, 
in  an  order  appointing  an  administra- 
tor de  bonis  non,  that  the  former  ad- 
ministrator "had  died  without  closing 
the  business  of  the  estate,"  implies  the 
existence  of  debts  against  the  estate, 
and  is  sufficient  in  a  collateral  attack 
on  the  order,  in  the  absence  of  proof 
to  the  contrary,  to  justify  the  pre- 
sumption that  the  court  found  that 
debts  existed.  Corley  v.  Goll,  8  Tex. 
Civ.  App.  184,  27  S.  W.  819. 

It  will  not  be  presumed  for  the  pur- 
pose of  disproving  the  jurisdiction  of 
the  court  granting  letters  de  bonis  non, 
from  the  duration  of  the  administration 
of  a  decedent's  estate  that  the  debts 
against  the  estate  have  been  settled 
or  barred  by  limitations,  as  debts  es- 
tablished against  such  an  estate  are 
not,  pending  the  administration,  sub- 
ject to  the  statute  of  limitations.  Corley 
V,  Goll,  8  Tex.  Civ.  App.  184,  27  S.  W. 
819. 

Fact  of  Abandonment. — "A  resigna- 
tion of  the  executrix  or  a  removal  of 
her  by  order  of  court  would  conclu- 
sively establish  a  vacancy  in  the  admin- 
istration of  the  estate.  But  it  would 
not  follow  that  a  court  of  competent 
jurisdiction,  called  upon  directly  to  act 
upon  it,  might  not  arrive  at  and  de- 
termine the  fact  of  abandonment  upon 
other  and  different  evidence  of  it; 
♦  ♦  ♦  ordinarily  the  act  of  granting  let- 
ters of  administration  upon  such  an  ap- 
plication might  well  raise  the  presump- 
tion that  it  had  been  determined  upon 
some  competent  evidence,  in  the  ab- 
sence of  proof  to  the  contrary  suffi- 
ciently apparent  from  the  record  to 
vitiate     the     proceedings."     WilHs   & 


Digitized  by 


Google 


Executors  and  Administrators 


739 


Bro.  V.  Ferguson,  46  Tex.  496,  504; 
Willis  &  Bro.  v.  Ferguson,  59  Tex. 
172,  175.  See,  also,  Roy  v.  Whitaker, 
92  Tex.  346,  358,  48  S.  W.  892,  49  S. 
W.  367. 
6.  Revocation  of  Appointment. 

Where  there  was  no  basis  in  the 
facts  for  the  proper  exercise  of  the 
jurisdiction  of  the  court  in  granting 
administration  de  bonis  non,  the  court 
has  the  power  and  is  under  the  duty 
to  revoke  it  upon  timely  application 
and  a  showing  of  the  absence  of  neces- 
sity or  jurisdiction  for  it.  Turner  v. 
Wallace,  99  Tex.  543,  92  S.  W.  31,  af- 
firming 92  S.  W.  31;  Fortson  v,  Alford, 
62  Tex.  576;  Heath  v,  Layne,  62  Tex. 
686,  694;  Vance  v.  Upson,  64  Tex.  266; 
Franks  v.   Chapman,  61  Tex.  576.        , 

B.  DISCHARGE  OR  REMOVAL. 

A\i  order  of  the  county  court  dis- 
charging an  administrator  de  bonis 
non  and  closing  the  estate  was  not  sub- 
ject to  collateral  attack  for  invalidity, 
because  the  court  erred  in  making 
such  order  without  proof  of  service  of 
citation  thereon  and  before  all  of  the 
debts  and  expenses  had  been  paid. 
Wallace  v.  Turner  (Civ.  App.),  89  S. 
W.  432;  Crawford  v.  McDonald,  88  Tex. 
626,  33  S.  W.  325,  affirming  33  S.  W. 
325. 

C.  POWERS  AND  DUTIES. 
1.  Powera. 

In  General.— The  statutes  (Rev.  St., 
art.  1956),  of  this  state  give  to  admin- 
istrators de  bonis  non  powers,  broader 
than  such  representatives  have  ordi- 
narily been  held  to  have  under  the 
English  law  as  administered  in  the 
ecclesiastical  courts.  Todd  v.  Willis, 
66  Tex.  704,  1  S.  W.  803. 

The  power  of  an  administrator  de 
bonis  non  extends  only  to  property 
which  has  not  been  administered. 
Cochran  v.  Thompson,  18  Tex.  652; 
Todd  V.  Willis,  66  Tex.  704,  1  S.  W. 
803. 

"An  administrator  de  bonis  non  suc- 
ceeds  to    all    the    rights,    powers    and 


duties  of  the  former  administrator,  and 
has  power  to  settle  with,  receive  fromr 
or  sue  for  all  property  of  whatever 
character  remaining  in  the  hands  of 
the  former  administrator;  and  also  hc^ 
has  'power  to  bring  suit  on  the  bond 
of  the  former  administrator  in  his  own 
name,  as  administrator,  for  all  the  es- 
tate that  has  not  been  accounted  for 
by  such  former  administrator.'  Hart. 
Dig.,  art.  1224."  Baldwin  v.  Dearborn, 
21  Tex.  446,  448;  Martel  v,  Martel,  17 
Tex.  391,  S92;  Francis  v,  Northcote,  6 
Tex.  185;  Todd  v,  Willis,  66  Tex.  704, 
1  S.  W.  803;  Dwyer  v,  Kalteyer,  68 
Tex.  554,  558,  5  S.  W.  75. 

An  administrator  de  bonis  non  be- 
comes the  representative  of  the  estate, 
and  trustee  for  the  creditors  and  dis- 
tributees alike;  he  takes  his  title  from 
the  deceased  and  not  from  his  prede- 
cessor, and  has  just  the  same  rights 
and  powers  as  had  his  predecessor, 
and  may  do  what  he  failed  or  neg- 
lected to  do  for  the  preservation  of  the 
estate.  Todd  v.  Willis,  66  Tex.  704, 
1  S.  W.  803. 

Power  to  Become  Party  to  Litiga- 
tion.— Under  Rev.  St.,  art.  1960,  an  ad- 
ministrator de  bonis  non  could  not 
only  become  a  party  to  litigation 
against  the  former  executors  prior  to 
the  rendition  of  a  judgment,  but  he 
could  do  so  after  judgment  by  institut- 
ing the  proper  proceedings  to  have 
the  judgment  revived.  He  could  also 
make  himself  a  party  to  any  litigation 
iicccssary,  after  the  rights  of  the  par- 
ties bad  been  finally  settled  by  a  judg- 
ment, to  prevent  an  abuse  or  fraudu- 
lent u-^e  of  the  process  through  which 
the  parties  were  authorized  in  good 
faith  to  enforce  the  judgment.  Todd 
:•.  Willis,  66  Tex.  704,  1  S.  W.  303. 

Power  to  Carry  Out  Conditions  of 
Will. — A  mere  administrator  d.  b.  n. 
c.  t.  a.  can  not  exercise  any  of  the  dis- 
cretionary powers  conferred  by  the 
will  on  the  executors.  Frisby  v.  With- 
ers, 61  Tex.  134. 

Administrator   dt    bonis     non,     ap- 
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pointed  on  death  or  resignation  of  ex- 
ecutors named  in  will,  may  administer 
estate  in  accordance  with  the  will,  ur.- 
der  order  of  the  proper  court.  Frisby 
V,  Withers,  61  Tex.  134. 

Power  to  Repudiate  Contract  of  Pred- 
ecessor.— An  administrator  de  bonis 
non  will  not  be  permitted  to  repudiate 
a  contract  of  his  predecessor  without 
compensating  the  party  injured  for  all 
loss  induced  by  the  contract.  Cock  v. 
Carson,  38  Tex.  284. 

Administrator  De  Bonis  -Non  with 
Will  Annexed. — An  administrator  de 
bonis  non  with  will  annexed  derives 
his  powers  from  the  law  and  not  from 
the  will,  and  is  not  authorized  to  ex- 
ecute trusts  charged  by  the  will  upon 
the  executor  named  therein.  (Tippett 
V,  Mize,  30  Tex.  361.)  Therefore,  a 
testatrijc,  having  appointed  an  executor 
of  her  will,  which  bequeathed  legacies  to 
minors,  and  directed  that  the  legacies 
be  put  at  interest  during  the  infancy 
of  the  legatees,  and  the  executor  hav- 
ing resigned  without  executing  the 
will  in  this  respect,,  whereupbn  an  ad- 
ministrator de  bonis  non,  with  the  will 
annexed,  was  appointed,  and  he  loaned 
out  the  legacies  on  personal  security 
and  without  the  authority  of  the  pro- 
bate court — it  is  held  that  the  sureties 
of  the  administrator  are  liable  for  the 
fund,  with  interest  at  eight  per  cent 
per  annum  since  it  came  to  the  hands 
of  the  administrator.  It  is  of  no  avail 
to  the  sureties  that  the  administrator 
acted  in  good  faith,  and  that  he  loaned 
the  fund  on  personal  security  which 
was  amply  good  at  the  time,  but  which 
had  become  worthless  in  consequence 
of  the  abolition  of  slavery,  etc.  Varde- 
man  v.  Ross,  36  Tex.  Ill;  Tippett  v. 
Mize,  30  Tex.  361. 

2.   Duties. 

The  provisions  of  arts.  1959-1961, 
Rev.  Stat.,  regulating  the  appoint- 
ment of  an  administrator  de  bonis 
non  and  declaring  his  duties  and  pow- 
ers, are  the  same  as  those  of  Paschal's 
Digest,  1376,  and  it  is  evident  that  the 


duties  of  such  an  administrator  ex- 
tend only  to  the  estate  not  adminis- 
tered, Todd  V.  Willis,  66  Tex.  704.  1 
S.  W.  803. 

If  property  be  not  disposed  of  in 
due  and  proper  course  of  administra- 
tion, but  in  a  manner  and  on  terms 
operating  as  a  fraud  on  creditors  as 
well  as  on  distributees,  it  is  unadmin- 
istered  as  against  any  person  partici- 
pating in  the  transaction  or  cognizant 
of  it.  Todd  V.  Willis,  66  Te:^.  704,  1  S. 
W.  803. 

A  sale  of  property  under  such  an  ad- 
ministration, through  the  act  of  an  ex- 
ecutor or  under  a  degree  against  him 
by  a  court  having  jurisdiction  to  ren- 
der it,  would  require  the  property  of 
the  estate  so  disposed  of,  to  be  con- 
sidered as  administered  as  fully  as 
though  it  had  been  sold  in  an  ordinary 
administration  under  an  order  of  a 
probate  court.  In  the  one  case  as  in 
the  other,  property  would  be  said  to 
be  administered  or  unadministered  un- 
der the  same  state  of  facts.  Todd  v. 
Willis,   66   Tex.   704,   1    S.   W.  803. 

As   to    Collection    of    Assets.— It  is 

the  duty  of  an  administrator  de  bonis 
non  to  collect  and  receive  from  his 
predecessor  all  the  property  of  every 
description  in  his  hands  at  date  of  his 
removal.  Mott  v,  Ruenbuhl,  1  App. 
Civ.  Cases,  §  600. 

Preservation  and  Recovery  of  As- 
sets.— For  the  purposes  of  administra- 
tion the  title  and  right  of  an  adminis- 
trator de  bonis  non  is  superior  to  that 
of  the  heir,  creditor  or  other  distribu- 
tee, and  he  can  preserve  or  recover 
the  estate  when  others  seek  to  mis- 
apply it.  Todd  V,  Willis,  66  Tex.  704, 
1  S.  W.  803. 

Where  assets  have  been  fraudulently 
alienated  by  an  administrator,  in  col- 
lusion with  the  vendee,  they  may  be 
recovered  by  the  administrator  de 
bonis  non,  notwithstanding  such  assets 
have  become  subject  to  the  lien  of  a 
judgment  of  the  vendee  which  was  ob- 
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tained  through  fraud.  De  Witt  v.  Mil- 
ler's Adm'r.  9  Tex.  239. 

Where  executors  administering  an 
estate  without  the  control  of  the  pro- 
bate court  under  the  terms  of  the  will 
have  fraudulently  connived  at  a  levy 
and  sale  of  the  property,  under  a  judg- 
ment, at  a  grossly  inadequate  price,  an 
administrator  de  bonis  non,  appointed 
by  the  court,  after  their  removal,  to 
succeed  them,  can,  under  Rev.  St.,  §§ 
1959-1961,  petition  or  move  to  set  aside 
such  sale  and  cancel  the  deed;  the 
property,  by  reason  of  the  fraud,  be- 
ing deemed  to  be  unadministered.  Todd 
V.  Willis,  66  Tex.  704,  1  S.  W.  803.  See, 
also,  Cochran  v,  Thompson,  18  Tex. 
652.    657. 

Administrator  with  Will  Annexed. — 

An  administrator  with  the  will  an- 
nexed is  chargeable  with  notice  of  the 
contents  of  the  will  though  it  be  in  a 
particular  as  to  which  the  will  has  no 
direct  legal  effect.  Moore's  Adm'r  z>. 
Minerva,  17  Tex.  20. 

3.     Administrator    with     Independent 
Will  Annexed. 

Under  Rev.  St.,  art.  1995,  authorizing 
a  testator  to  provide  in  his  will  that 
his  estate  shall  be  settled  out  of  court, 
except  as  to  probating  and  recording 
the  will,  and  the  return  of  an  inven- 
tory, etc.,  the  court  has  no  power  to 
appoint  an  independent  administrator 
with  the  will  annexed  on  the  death  or 
failure  to  qualify  of  the  executor, 
though  the  will  so  provides.  The  court 
must  proceed  under  the  general  laws, 
and  resume  entire  control  of  the  ad- 
ministration. In  re  Grant's  Estate,  53 
S.  W.  372,  93  Tex.  68. 

Under  art.  1924,  Rev.  Stat.,  in  case 
of  death  of  independent  executor  ap- 
pointed under  art.  1995,  Rev.  Stat.,  or 
his  ceasing  to  perform  his  duties,  court 
may  appoint  successor  having  plenary 
powers,  except  as  to  rights  conferred 
upon  predecessor  by  will,  per  art.  2012, 
Rev.  Stat.  Roy  v,  Whitaker,  92  Tex. 
346,  352,  48  S.  W.  892,  49  S.  W.  367. 


"In  Langley  V,  Harris,  23  Tex.  564, 
the  court  say:  'The  section  of  the 
statute  which  gives  the  testator  the 
right  to  insert  such  a  provision  in  his 
will  contemplates  that  the  executor 
named  will  accept  the  trust  confided 
to  him.  It  is  a  special  trust,  which 
can  not  be  transferred  to  another  by 
the  trustee,  nor  delegated  to  another 
by  the  county  court.  It  confides  in  the 
discretion  and  integrity  of  a  particu- 
lar person;  and  if  that  person  should 
fail  to  accept,  and  exercise  the  trust, 
it  is  at  an  end;  and,  as  in  any  other 
case,  where  there  is  a  will  without  an 
executor,  the  county  court  must  ap- 
point an  administrator  with  the  will 
annexed.'  "  In  re  Estate  Grant,  93  Tex. 
68,  53  S.  W.  372;  Roy  v.  Whitaker,  92 
Tex.  346,  48  S.  W.  892,  49  S.  W.  367. 
Langley  v.  Harris,  23  Tex.  564,  is  sus- 
tained by  the  following  cases:  Willis 
&  Bro.  V,  Ferguson,  59  Tex.  172; 
Frisby  v.  Withers,  61  Tex.  134,  138; 
Dwyer  v,  Kalteyer,  68  Tex.  554,  5  S. 
W.   75. 

"In  Langley  v.  Harris,  23  Tex.  564, 
the  executor  failed  to  accept  the  trust, 
and  it  was  held  that  the  administrator, 
with  the  will  annexed,  was  subject  to 
the  action  and  control  of  the  court, 
the  same  as  though  no  executor  had 
been  named  in  the  will,  with  the  spe- 
cial power  of  administering  the  estate 
prescribed  in  art.  1371,  Pas.  Dig." 
Willis  &  Bro.  v,  Ferguson,  46  Tex. 
496,  503. 

"The  doctrine  has  been  reaffirmect 
in  the  following  cases:  Tippett  v. 
Mize,  30  Tex.  361;  Blanton  v.  Mayes, 
58  Tex.  422;  Frisby  v.  Withers,  61  Tex. 
134.  See,  also,  Roy  v.  Whitaker,  92 
Tex.  346,  48  S.  W.  892,  49  S.  W.  367. 
It  is  apparent  fiom  the  cases  cited 
that  in  case  of  a  will  which  nominates 
an  executor  and  provides  for  an  in- 
dependent administration  of  the  estate, 
ordinarily,  the  appointment  of  an  ad- 
ministrator does  not  confer  upon  him 
the  power  to  settle  the  estate  free  of 
the  control  of  the  court."  In  re  Estate 
Grant,  93  Tex.  68,  73,  53  S.  W.  372. 
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"The  powers  given  by  the  will  to 
the  executors  were  personal  and  could 
not  be  exercised  by  another,  even 
though  such  other  person  on  the  resig- 
nation of  the  executors  might .  be  ap- 
pointed to  administer  the  estate  under 
the  will  by  the  proper  probate  court. 
Langley  v.  Harris,  23  Tex.  564;  Tip- 
pett  V,  Mize,  30  Tex.  361,  362."  Frisby 
V.  Withers,  61  Tex.  134,  138. 

In  the  case  of  Frisby  v.  Withers,  61 
Tex.  134,  138,  the  testator  appointed 
two  executors,  only  one  of  whom 
qualified.  Before  the  estate  was  finally 
settled,  the  executor  who  qualified 
resigned  his  trust  and  the  probate 
court  appointed  an  administrator  de 
bonis  non  with  the  will  annexed,  who 
sold  land  of  the  estate  without  an  or- 
der of  court.  Judge  Stayton,  deliver- 
ing the  opinion,  said:  "Under  this 
(the  appointment  as  administrator)  he 
could  administer  the  estate  in  accord- 
ance with  the  will  under  the  order  of 
the  probate  court,  but  such  appoint- 
ment did  not  carry  with  it  the  right 
to  exercise  the  discretionary  powers 
conferred  alone  upon  the  executors 
named  in  the  will."  Roy  v.  Whitaker, 
92  Tex.  346,  353,  48  S.  W.  892,  49  S. 
W.   367. 

Power  to  Sue  Representative  of  De- 
ceased Independent  Executor. — In  the 
case  of  Dwyer  v.  Kalteyer,  68  Tex. 
554,  5  S.  W.  75.  it  was  held  that  an  ad- 
ministrator de  bonis  non,  with  the  will 
annexed,  might  sue  the  representative 
of  the  deceased  independent  executor 
of  the  will.  Roy  v.  Whitaker,  92  Tex. 
346,  48   S.   W.   892,   49   S.   W.   367. 

Suit  to  Set  Aside  Sale  under  Ex- 
ecution.— The  executors  under  an  in- 
dependent will  suffered  judgment  to 
be  entered  against  them  under  which 
property  was  sold;  thereafter,  the  ex- 
ecutors were  removed,  and  an  admin- 
istrator de  bonis  non  with  the  will  an- 
nexed was  appointed.  The  adminis- 
trator brought  suit  to  set  aside  the  sale 
of  the  property  made  under  execution 
against   the   executors.     It    was     held 


that  the  management  of  the  estate  by 
the  independent  executors  was  an  ad- 
ministration of  it  under  the  law,  and 
that  the  administrator  de  bonis  non 
with  will  annexed  succeeded  the  ex- 
ecutors and  continued  the  administra- 
tion, and  might  maintain  the  action, 
because  the  executors  whom  he  suc- 
ceeded could  have  maintained  it.  Todd 
V,  Willis,  66  Tex.  704.  1  S.  W.  803; 
Roy  V.  Whitaker,  92  Tex.  346,  354,  48 
S.  W.  892,  49   S.  W.  367. 

D.  PROPERTY  AND  RIGHTS 
PASSING  TO  ADMINISTRA- 
TOR DE  BONIS  NON. 

An  administrator,  after  acknowledg- 
ing in  his  report  a  balance  due  certain 
heirs, 'was  removed,  and  an  administra- 
tor de  bonis  non  appointed.  Held,  that 
the  administrator  was  not  liable  to 
the  heirs  for  the  balance,  but  only  to 
the  administrator  de  bonis  non,  if  at 
all.  Mott  V,  Ruenbuhl,  1  White  &  W. 
Civ.  Cas.  Ct.  App.  §  601. 

Title  to  property  of  an  estate  vests  in 
the  heirs  when  th^  estate  is  vacant*  by 
the  removal  of  an  administrator,  and 
no  debts  remain  unpaid.  Ward's 
Heirs  v.  Ward,  1  Posey  Unrep.  Cas. 
123. 

E.  ACTIONS— WHEN  MAINTAIN- 
ABLE. 

1.   In  General. 

The  only  cases  in  which  an  admin- 
istrator de  bonis  non  may  maintain  an 
action  against  a  former  administrator, 
are  those  provided  by  statute.  (Hart. 
Dig.,  art.  1224.)  Murphey  r.  Menard. 
11   Tex.  673,  677. 

An  administrator  de  bonis  non  could 
not  sue  except  for  the  assets  remain- 
ing unadministered,  as  shown  in  the 
administration.  Ward's  Heirs  r.  Ward, 
I  Posey  Unrep.  Cas.  123;  Johnson  r. 
Morris,  45  Tex.  463,  464;  Martel  r. 
Martel,  17  Tex.  391,  396;  Baldwin  r. 
Dearborn,  21  Tex.  446;  Boulware  v, 
Hendricks,  23  Tex.  667;  Grant  r.  Mc- 
Kinney,  36  Tex.  62. 

An  administrator  de  bonis  non  may 
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maintain  an  action  only  for  specific 
property  of  the  estate  in  the  hands  of 
a  former  administrator.  Johnson  v. 
Hogan,  37  Tex.  77,  80. 

To  Vacate  Decree  Obtained  by  Pred- 
eceMor. — ^An  administrator  de  bonis 
non  can  not  maintain  an  action  in  the 
district  court  to  vacate  a  decree  ob- 
tained by  his  predecessor  in  the  pro- 
bate court.  McDonald  v,  Alford,  32 
Tex.  35. 

Recovery  of  Proceeds  Transferred 
by  Former  Administrator  in  Payment 
of  Individual  Indebtedness. — See  ante, 
"Payment  of  Individual  Indebtedness 
with  Funds  Estate,"  V,  M,  5,  c. 

An  administrator  de  bonis  non  has 
power  to  bring  an  action  to  recover 
the  proceeds  of  a  note  which  had  been 
fraudulently  disposed  of  by  the  first 
administrator.  Ullman  v. '  Verne,  68 
Tex.  414,  4  S.  W.  548,  following  Todd 
V.  Willis,   66  Tex.  704,  1  S.  W.  803. 

"In  Evans  v,  Oakley,  2  Tex.  182,  184, 
it  appeared  that  an  administrator  had 
pledged  to  the  defendant,  to  secure  a 
loan  of  money  to  himself,  some  of  the 
property  of  the  estate,  and  on  suit 
brought  by  the  heirs  to  recover  the 
property,  it  was  held  that  they  could 
not  maintain  it;  and,  the  administrator 
having  <lied,  that  an  administrator  de 
bonis  non  would  hav6  the  right  to 
maintain  the  action.  In  this  case, 
however,  the  title  had  not  passed  by  a 
voidable  conveyance,  for  the  adminis- 
trator had  only  sought  to  encumber 
the  property  with  a  lien."  Todd  v. 
Willis,  66  Tex.  704,  710,  1  S.  W.  803. 

a.    Suit  against  Former  Administrator 
for  Maladministration. 

The  administrator  de  bonis  non  has 
no  such  interest  in  the  estate  as  will 
enable  him  to  maintain  an  action 
against  the  former  administrator  for 
maladministration;  or  as  will  authorize 
him  to  prosecute  an  appeal,  or  other 
proceeding  to  have  the  acts  of  the 
former  administrator  revised  and  cor- 
rected. Murphey  v.  Menard,  11  Tex. 
673,  677. 


An  administrator  de  bonis  non  is 
"a  successor  of  the  former  administra- 
tor and  has  no  power  or  authority  to 
attempt  to  impeach,  set  aside  or  undo 
what  his  predecessor  may  have  done, 
however  irregularly  it  may  have  been." 
Todd  V,  Willis,  66  Tex.  704,  1  S.  W. 
803;  McDonald  v.  Alford,  32  Tex. 
35,  36. 

An  administrator  de  bonis  non  can 
not  sue  the  representative  of  a  former 
executor  or  administrator,  at  law  or 
in  equity,  for  assets  wasted  or  con- 
verted by  the  first  administrator,  or  ex- 
ecutor, but  such  suit  must  be  brought 
directly  by  creditors,  legatees,  or  dis- 
tributees. Ward's  Heirs  v.  Ward,  1 
Posey   Unrep.  Cas.  123. 

"In  Murphy  v,  Menard,  11  Tex.  673, 
an  administrator  de  bonis  non  brought 
suit  against  a  former  administrator  to 
set  aside  the  final  settlement  of  his 
accounts  as  such  administrator.  In 
that  case  as  in  this,  exceptions  were 
taken  to  the  capacity  of  the  party 
plaintiff  to  institute  suit.  In  that  case 
but  not  in  this,  the  exceptions  were 
sustained  by  the  district  court.  In  that 
case  the  supreme  court  sustained  the 
judgment  of  the  district  court.  In  that 
case  Judge  Wheeler  says:  'The  ad- 
ministrator de  bonis  non  could  have 
no  interest  in  the  settlement  of  the  ac- 
count of  a  former  administrator.  This 
duty  only  extends  to  effects  left  un- 
administered,  and  his  interest  is  in 
them  alone.  He  is  a  mere  trustee,  is 
chargeable  only  in  so  far  as  he  re- 
ceives assets,  and  has  no  such  interest 
in  the  estate  as  will  enable  him  to 
maintain  an  action  against  a  former 
administrator  for  maladministration,  or 
as  will  authorize  him  to  prosecute  an 
appeal  or  other  proceeding  to  have  the 
acts  of  the  former  administrator  re- 
vised and  corrected.' "  McDonald  v, 
Alford,   32  Tex.  35,   41. 

An  administrator  de  bonis  non  may 
bring  an  action  against  a  previous  ad- 
ministrator do  bonis  non  of  the  same 
estate  for  the  recovery  of  effects  left 
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in  his  hands  not  accounted  for.  Boul- 
ware  v,  Hendricks,  23  Tex.  667. 

An  administrator  de  bonis  non  can 
not  maintain  an  action  against  the 
former  administrator  to  set  aside  an 
allowance  and  approval  of  an  account 
against  the  estate  made  in  the  former 
administration.  Brown  v.  Franklin,  44 
Tex.  559. 

3.  Suit  for  Assets  Unaccounted  for. 

An  administrator  de  bonis  non  may 
maintain  an  action  for  the  specific 
property  of  the  estate  in  the  hands  of 
a  foriner  administrator.  Johnson  v, 
Hogan,  37  Tex.  77,  80. 

The  administrator  de  bonis  non  may 
recover  from  the  former  administra- 
tor, money  received  by  him  for  the 
hire  of  slaves,  though  it  has  been 
judicially  established  that  the  negroes 
were  manumitted  by  the  will  of  the 
testator;  it  not  appearing  that  such 
suit  had  either  been  brought,  or  de- 
cided, previous  to  the  receipt  of  such 
money.  And  especially,  where  a  peti- 
tion of  intervention  by  the  negroes, 
claiming  the  hiie,  has  been  dismissed, 
and  they  have  not  appealed.  Boul- 
ware  v,  Hendricks,  23  Tex.  667. 

A  judgment  in  such  case,  establish- 
ing the  freedom  of  the  negroes,  does 
not,  by  relation  back  to  the  death  of 
the  testator,  fix  their  status  as  free 
persons  from  that  time.  Whether  it 
does  so  from  the  institution  of  the 
suit,  or  the  date  of  the  judgment,  is 
not  decided.  The  question  has  been 
variously  ruled  in  different  courts. 
Boulware  v.  Hendricks,  23  Tex.  667. 

The  only  suit  maintainable  by  an 
administrator  de  bonis  non  against  his 
predecessor  is  a  suit  on  the  bond  of 
the  latter,  for  property  or  assets  of 
the  estate  not  accounted  for  by  him. 
McDonald  v.  Alford,  32  Tex.  35. 

The  only  action  which  an  adminis- 
trator de  bonis  non  can  maintain 
against  a  former  administrator  is  an 
action  on  his  bond,  not  for  maladmin- 
istration or  devastavit,  but  to  recover 
an. amount   shown    to   be   due   by  the 


settlement  of  the  former  administra- 
tor's final  account.  Murphey  v,  Men- 
ard, 11  Tex.  673. 

An  administrator  de  bonis  non  may 
maintain  a  suit  on  his  predecessor's 
bond  to  recover  a  balance  found  due 
on  the  settlement.  Johnson  v.  Morris, 
45  Tex.  463. 

Under  the  act  of  1848  (Hart.  Dig., 
art.  1228,  §  119),  an  administrator  de 
bonis  non  may  institute  proceedings  in 
the  county  court,,  on  complaint  to  the 
chief  justice,  to  recover  from  a  former 
administrator  de  bonis  lion  papers  be- 
longing to  the  estate.  Miller  v.  Jasper, 
10  Tex.  513. 

In  ,suit  by  administrator  de  bonis 
non  against  predecessor  and  his  sure- 
ties for  money  alleged  to  have  been 
misappropriated,  it  is  error  to  sustain 
exceptions  to  sureties'  answer  alleging 
that  principal  had  advanced  sums  to 
heirs,  that  such  sums  were  itemized 
and  that  estate  and  heirs  are  solvent. 
Oglesby  v.  Forman,  77  Tex.  647,  649, 
14  S.  W.  244. 

4.  Suit  to  Prevent  Misapplication  of 

EsUte. 

Title  of  an  administrator  de  bonis 
non,  for  purposes  of  administrator,  is 
superior  to  that  of  the  heirs,  trcditors 
or  distributees,  and  he  may  sue  to 
prevent  a  misapplication  of  the  estate. 
Todd  V.  Willis,  66  Tex.  704.  713,  1  S. 
W.  803. 

5.  Suit  to  Set  Aside  Fraudulent  Sale 

by  Former  Administrator. 

In  Brown  v,  Franklin,  44  Tex.  559. 
it  was  held  that  an  administrator  de 
bonis  non  could  not  maintain  an  ac- 
tion against  his  predecessor  to  annul 
an  order  of  sale  and  sale  thereunder  of 
real  estate  made  by  him  on  the  ground 
of  combination,  collusiveness  and 
fraud. 

In  McDonald  v.  Alford,  32  Tex.  35, 
it  was  held  that  an  administrator  de 
bonis  non  was  not  a  person,  "interested 
in  the  estate"  of  his  intestate  within 
the   meaning  of  art.   1382,    Pas.    Dig., 
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which  authorized  persons  so  "in- 
terested" to  institute  suit  in  the  dis- 
trict court  to  correct  accounts  of  ej^- 
ecutors  or  administrators  settled  in 
the  probate  court. 

The  decision  as  laid  down  by  these 
cases  was  reviewed  in  Todd  v.  Willis, 
66  Tex.  704,  1  S.  W.  803,  and  it  was 
there  held  that  an  administrator  de 
bonis  non  has  the  power  to  maintain 
a  proceeding  to  set  aside  a  fraudulent 
sale  made  by  a  former  administrator, 
even  when  such  sale  has  been  con- 
firmed by  the  probate  court.  Dewitt 
V.  Miller,  9  Tex.  239,  248;  Cochran  v. 
Thompson,  18  Tex.  652;  Giddings  v. 
Steele,  28  Tex.  732,  748;  Pearson  v. 
Burditt,  26  Tex.  157. 

In  a  suit  by  an  administrator  de 
bonis  non  to  set  aside  a  sale  under  a 
judgment  against  the  executors  of  the 
decedent  it  was  alleged  that  the  pur- 
chaser and  one  of  the  executors  con- 
spired to  defraud  the  estate  (setting 
out  the  fraudulent  acts),  and  de- 
frauded the  estate  by  enabling  the  pur- 
chaser to  buy  the  land  for  a  nominal 
price,  etc.,  and  that  shortly  after  the 
sale  one  of  the  executors  died,  and  the 
two  survivors  "fraudulently  failed  and 
refused  to  have  the  fraudulent  sale  set 
aside."  Held,  that  if  the  allegations 
of  fraud  were  correct,  the  sale  was 
voidable,  and  not  void.  Todd  v.  Wil- 
lis, 66  Tex.  704,  1  S.  W.  803. 

The  administrator  de  bonis  non  of 
the  estate  of  E.  instituted  proceedings 
against  a  purchaser  at  sheriffs  sale  to 
set  aside  the  order  of  sale  and  sher- 
iff's return,  and  cancel  the  sale  and 
sheriffs  deed,  alleging  that  the  pur- 
chaser and  others  recovered  a  judg- 
ment against  three  persons  as  the  ex- 
ecutors of  the  will  of  E.,  who  were 
administering  the  estate  without  the 
control  of  the  probate  court  under  the 
terms  of  the  will;  that  the  judgment 
declared  a  vendor's  lien  on  a  valuable 
tract  of  land  and  ordered  it  sold;  that 
the  purchaser  and  one  of  the  ex- 
ecutors   conspired    to    defraud    the   es- 


tate (setting  out  the  fraudulent  acts), 
and  did  defraud  the  estate  by  enabling 
the  purchaser  to  buy  the  land  for  a 
nominal  price,  etc.;  that  shortly  after 
the  sale  one  of  the  executors  died,  and 
the  two  survivors  "fraudulently  failed 
and  refused  to  have  the  fraudulent  sale 
set  aside."  Held  that  in  this  instance 
the  administrator  de  bonis  non  prac- 
tically came  into  the  case  under  the 
judgment  in  which  the  sale  was  made, 
and  asserted  the  right  which  the 
executor  might  have  asserted,  continu- 
ing the  administration  in  one  of  its 
most  important  requirements.  Todd 
V,  Willis,  66  Tex.  704,  1  S.  W.  803. 

The  administrator  de  bonis  non  of 
the  estate  of  E.  instituted  proceed- 
ings against  a  purchaser  at  sheriff's 
sale  to  set  aside  the  order  of  sale  and 
sheriff's  return,  and  cancel  the  sale 
and  sheriff's  deed,  alleging  that  the 
purchaser  and  others  recovered  a 
judgment  against  three  persons  as  the 
executors  of  the  will  of  E.,  who  were 
administering  the  estate  without  the 
control  of  the  probate  court  under  the 
terms  of  the  will;  that  the  judgment 
declared  a  vendor's  lien  on  a  valuable 
tract  of  land  and  ordered  it  sold;  that 
the  purchaser  and  one  of  the  execu- 
tors conspired  to  defraud  the  estate 
(setting  out  the  fraudulent  acts),  and 
did  defraud  the  estate  by  enabling  the 
purchaser  to  buy  the  land  for  a  nomi- 
nal price,  etc.;  that  shortly  after  the 
sale  one  of  the  executors  died,  and 
the  two  survivors  "fraudulently  failed 
and  refused  to  have  the  fraudulent 
sale  set  aside."  Held,  that  if  the 
averments  of  the  petition  were  true, 
two  of  the  executors,  at  least,  had  the 
right  and  power  to  maintain  this  pro- 
ceeding, and  it  was  their  duty  to  do 
so,  and  the  administrator  de  bonis  non 
succeeded  to  all  their  rights  and  pow- 
ers. Todd  V.  Willis,  66  Tex.  704,  1  S. 
W.   803. 

In  Burdett  v.  Silsbee,  15  Tex.  604, 
605,  and  Pearson  v.  Burditt,  26  Tex. 
157,    it   was   held    that   in    a   collateral 
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action  to  recover  land  fraudulently 
sold  the  validity  of  an  administration 
de  bonis  non  could  not  be  questioned, 
but  that  the  plaintiff  would  be  entitled 
to  recover  the  land  if  the  fraud  alleged 
was  proved,  unless  defeated  by  limi- 
tation based  on  adverse  possession  of 
the  land.  Todd  v,  Willis,  66  Tex.  704. 
709,  1  S.  W.  803. 

6.  Right  to  Sue  Independent  Executor. 
An  administrator  de  bonis  non,  who 

succeeds  an  independent  executor,  i.  e. 
an  executor  free  from  the  control  of 
the  county  court,  and  excused  by  the 
terms  of  the  will  from  giving  bond, 
may  sue  his  predecessor  for  property 
of  the  estate  for  which  he  has  not  ac- 
counted, notwithstanding  there  be  no 
bond  to  sue  upon.  Dwyer  v,  Kalteyer, 
68  Tex.  554,  5  S.  W.  75. 

In  action  by  administrator  de  bonis 
non  against  independent  executor, 
where  defendant  testified  in  support  of 
claim  for  money  paid  for  attorney  fees, 
plaintiff  has  right  to  cross-examine  him 
on  necessity  of  services  and  reason- 
ableness of  charges.  Grothaus  v. 
Witte,  72  Tex.  124,  126,  11  S.  W.  1032. 

7.  Jurisdiction. 

District  court  having  jurisdiction  of 
suit  by  administrator  de  bonis  non 
against  predecessor  and  suitor,  it  has 
power  to  determine  any  question 
necessary  or  proper  to  be  ascertained 
upon  final  settlement.  Oglesby  v.  For- 
man,  77  Tex.  647,  649,  14  S.  W.  244. 

In  an  action  against  a  former  ad- 
ministrator to  recover  rents  alleged 
to  have  been  received  and  misappro- 
priated, the  district  court  having  juris- 
diction of  the  cause,  such  jurisdiction 
was  coextensive  with  any  issue  neces- 
sary to  a  final  settlement  of  the  case. 
Oglesby  v.  Forman,  77  Tex.  647,  14  S. 
W.  244. 

8.  Parties. 

In  suit  against  former  administrator 
by  administrator  de  bonis  non  to  re- 
cover proceeds  of  note  belonging  to 
the   estate  and   transferred  by   former 


administrator  in  payment  of  his  in- 
dividual debt,  the  maker  of  such  note 
having  subsequently  executed,  and 
paid  to  the  transferee  a  new  note  in 
lieu  of  the  note  so  transferred,  neither 
sureties  on  official  bond  of  former  ad- 
ministrator nor  maker  of  original  note 
are  necessary  parties  defendant.  Wil- 
liams V.  Verne,  68  Tex.  414,  416,  4  S. 
W.  548. 

In  an  action  against  a  former  ad- 
ministrator to  recover  for  alleged  mis- 
appropriations in  which  he  claimed 
that  certain  persons,  naming  them, 
were  heirs  and  that  he  had  paid  and 
advanced  to  them  various  sums,  such 
persons  might  properly  be  made  par- 
ties to  avoid  future  complications. 
Oglesby  v,  Forman,  77  Tex.  647,  14  S. 
W.   244. 

Proper  Parties. — Administrator  de 
bonis  non,  and  not  heir,  is  the  proper 
party  to  sue  for  property  of  the  estate 
wrongfully  transferred  by  administra- 
tor.    l2.vans  V,  Oakley,  2  Tex.  182,  183. 

An  intestate  left  a  watch  which  bib 
administrator  pledged  to  secure  the 
payment  of  borrowed  money.  After 
the  death  of  the  administrator  the  heirs 
sued  the  pledgee  to  recover  the  watch 
or  its  value.  Held,  that  the  action 
should  have  been  brought  by  the  ad- 
ministrator de  bonis  non.  Evans  v. 
Oakley,  2  Tex.  182. 
9.    Petition. 

A  petition  by  an  administrator  de 
bonis  non,  in  an  actidn  against  his 
predecessor  for  property  of  the  estate 
not  accounted  for,  which  alleges  the 
value  of  the  estate  which  had  come  to 
the  hands  of  defendant,  as  executor, 
as  shown  by  the  inventory,  is  suffi- 
cient, without  setting  out  the  entire 
inventory  of  the  estate,  where  the 
amount  paid  over  to  creditors  by  de- 
fendant, and  the  value  of  the  assets 
turned  over  to  the  plaintiff,  arc  both 
alleged,  and  from  these  a  balance  ap- 
pears not  to  have  been  accounted  for. 
Dwyer  v.  Kalteyer.  68  Tex.  554,  5  S. 
W.  75. 
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10.  Limitations. 

Limitations  commence  to  run  against 
action  by  administrator  de  bonis  non 
against  predecessor  when  latter's  final 
report  is  filed.  Mott  v.  Ruenbuhl,  1 
App.  Civ.  Cases,  §  601. 

11.  Reference  to  Auditor. 

Where  estate  administration  which 
is  under  investigation  in  suit  by  ad- 
ministrator de  bonis  non  against 
former  administrator,  involved  a  mer- 
cantile business  where  there  were 
large  transactions  involved  it  is  proper 
to  appoint  an  auditor.  Dwyer  v.  Kalt- 
eyer.  68  Tex.  554,  569,  5  S.  W.  75.  See 
the  title  REFERENCE. 

12.  Issue,  Proof  and  Variance. 

In  an  action  by  an  administrator  de 
bonis  non  against  the  executor,  who 
had  resigned  his  trust,  for  money  al- 
leged to  belong  to  the  estate,  which  it 
is  alleged  defendant  has  converted, 
evidence  of  payments  and  expenditures 
made  by  defendant  for  the  estate  is 
not  admissible  under  a  general  denial, 
as  such  matter  is  in  confession  and 
avoidance,  and  must  be  specially 
pleaded.  Grothaus  v.  Witte,  72  Tex. 
124,  11  S.  W.  1032. 

So  held  in  an  action  against  an  in- 
dependent executor,  who  offered  proof 
of  payments  in  due  order  of  adminis- 
tration under  a  general  denial.  Gro- 
thaus V,  Witte,  72  Tex.  124,  11  ^.  W. 
1032. 

In  an  action  against  an  administra- 
tor, plaintiff  averred  that  he  was  en- 
titled to  a  tract  of  land.  The  admin- 
istrator answered  that  the  deed  of  the 
plaintiff  had  never  been  recorded,  and 
that  credit  had  been  given  to  the  in- 
testate on  the  faith  of  the  same  land. 
The  heirs  were  not  made  parties  to  the 
action.  Held  that,  the  issues  joined 
being  wholly  immaterial,  nothing  was 
determined  by  the  decision  upon  them. 
Barrett  v.  Barrett,  31  Tex.  344. 

13.  Question  of  Law  and  Pact. 

In  suit  against  an  administratrix  for 
recovery  of  personal  property,  the 
question    whether    the     property     be- 


longed to  intestate  at  time  of  her 
death  or  had  previously  been  given  to 
her,  is  for  the  jury.  Gilkey  v.  Peeler, 
22  Tex.  663,  668. 

Xm.    Receivers. 

Jurisdiction  to  Appoint  —  Under 
const,  art.  4,  §  16,  conferring  on  the 
district  court  original  jurisdiction  over 
executors,  etc.,  that  court  has  author- 
ity to  appoint  a  receiver  and  tempo- 
rarily suspend  the  authority  of  an  ex- 
ecutor. Long  V.  Wortham,  4  Tex.  381; 
Smith  V.  Smith,  11  Tex.  102,  105. 

Thus  the  district  court  may  suspend 
an  executor  and  appoint  a  receiver 
with  the  power  to  sue  and  collect  a 
note  given  to  the  executor  in  his 
representative  capacity.  Long  v, 
Wortham,  4  Tex.  381,  382. 

"In  Long  V.  Wortham,  4  Tex.  381, 
it  is  said  that  the  exercise  of  probate 
jurisdiction  by  the  district  courts 
would  almost  as  a  matter  of  course 
be  by  the  appointment  of  a  receiver." 
Rogers  v.  Kennard,  54  Tex.  30,  41. 

Temporary  Administrator  Treated 
as  Receiver. — Where  plaintiff  after 
appealing  to  the  district  court  from 
an  order  of  the  county  court  refusing 
to  appoint  a  temporary  administrator, 
filed  a  bill  for  the  appointment  of  a 
receiver,  and  the  district  court  in  va- 
cation appointed  M.  temporary  ad- 
ministrator, M.  will  be  treated  as  a 
receiver.  It  is  immaterial  thai  the 
receiver  was  denominated  a  temporary 
administrator.  Long  v.  Richardson,  20 
Tex.  Civ.  App.  197,  62  S.  W.  964,  cit- 
ing Lyons-Thomas  Hardware  Co.  v. 
Perry  Stone  Mfg.  Co.,  88  Tex.  486, 
27   S.  W.   100,  affirming  27  S.  W.   100. 

If  an  administrator's  sale  of  prop- 
erty be  canceled  on  account  of  fraud, 
at  the  instance  of  the  heir  a  receiver 
might  be  appointed  and  the  property 
protected  until  a  more  faithful  admin- 
istrator can  be  appointed.  Giddings 
V,  Steele,  28  Tex.  732,  733:  Long  v, 
Wortham.    4    Tex.    381. 

Bond   in    Lieu    of    Receiver. — Under 
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Rev.  Stat.,  art.  1944,  providing  that 
an  executor  not  having  been  required 
to  give  a  bond  may  be  required  to 
give  one  on  application,  etc.,  in  r.  pro- 
ceeding to  take  the  property  out  of 
the  hands  of  executors,  the  appoint- 
ment of  a  receiver  may  be  refused 
and  a  bond  required  in  lieu  of  the 
receiver.  Harris  v.  Hicks,  13  Tex. 
Civ.    App.    134,   34   S.    W.    983. 

Refusal  to  Appoint. — In  an  action 
concerning  land  between  devisees  and 
parties  deriving  title  under  a  sale 
based  on  a  judgment  against  one  of 
two  executors,  the  court  did  not  err 
in  refusing  to  appoint  a  receiver  or 
to  compel  the  executor  to  intervene. 
Bennett  v,  Riber,  76  Tex.  385,  13  S. 
W.  220. 

In  an  action  against  executors  ap- 
pointed by  a  testator  without  bond, 
brought  by  devisees  under  the  will  for 
their  interest  in  the  estate,  and  for 
partition,  the  court  was  not  authorized 
to  appoint  a  receiver  pendente  lite 
upon  evidence  that  the  executors  had 
paid  over  money  to  the  surviving  wife 
of  the  testator,  and  that  one  of 
the  executors  had  occasionally  played 
cards,  when  it  also  appeared  from  the 
evidence  that  the  surviving  wife  had 
elected  not  to  take  under  the  will; 
that  the  amount  so  paid  her  was  prob- 
ably much  less  than  her  community 
interest  in  the  property;  that  she  was 
without  ready  means  and  in  need  of 
the  money  for  her  present  support; 
that  the  executor  charged  with  gam- 
ing had  ample  means  of  his  own  and 
was  a  man  of  strict  integrity,  and  that 
all  three  of  the  executors  had  been 
diligent  and  faithful  in  their  duties  as 
such.  Harris  v.  Hicks,  13  Tex.  Civ. 
App.    134,    34    S.    W.    983. 

XIV.  Executor  De  Son  Tort. 

The  office  of  executor  de  son  tort 
has  been  abolished  by  statute  in  many 
states,  while  in  others  it  is  considered 
inconsistent  with  the  system  of  ad- 
ministering estates.     Ansley  v.   Baker, 


14  Tex.  607;  Hunt  v.  Butterworth,  21 
Tex.  133;  Green  v.  Rugely,  23  Tex.  539; 
539;  Vela  v.  Guerra,  75  Tex.  595,  12  S. 
W.    1127. 

Status  in  T^xas. — An  executor  de 
son  tort  does  not  exist  under  our 
laws.  Ansley  v.  Baker,  14  Tex.  607, 
612. 

In  Texas  one  who  takes  charge  of 
property  of  a  decedent  can  not  be 
sued  as  an  executor  de  son  tort.  Vela 
V,  Guerra,  75  Tex.  595,  597,  12  S.  W. 
1127. 

Suit  can  not  be  maintained  against 
a  party  as  an  executor  de  son  tort  in 
his  own  wrong.  Green  v.  Rugely,  23 
Tex.  539,  542. 

A  husband  enjoying  the  estate  of 
his  deceased  wife  subject  to  trifling 
liability  can  not  be  sued  for  the  debt 
as  administrator  de  son  tort;  the  es- 
tate must  be  administered.  Ansley  v. 
Baker,    14   Tex.    607,    613. 

Liability  of  Heir. — An  heir  is  not 
liable  as  an  executor  in  his  own 
wrong.     Green  v,  Rugely,  23  Tex.  539. 

"It  seems  that  an  heir  in  Texas  is 
not  treated  as  an  executor  de  son  tort, 
as  he  was  at  common  law,  for  the  mere 
handling  of  the  personal  estate  of  the 
deceased."  Manchester  v,  Bursey,  41 
Tex.  Civ.  App.  271,  91  S.  W.  817,  citing 
Blinn^f.  McDonald,  92  Tex.  604,  46  S. 
W.  78*7,  48  S.  W.  571,  50  S.  W.  931. 

Since,  under  the  statutes,  personal  as 
well  as  real  property  descends  to  the 
heir  on  the  ancestor's  death,  subject 
to  the  payment  of  debts,  an  heir  tak- 
ing possession  of  personal  estate  and 
distributing  the  same  among  the  dis- 
tributees before  the  appointment  of  an 
administrator  is  not  liable  as  an  ex- 
ecutor de  son  tort,  and  the  administra- 
tor subsequently  appointed  must  look 
to  each  of  the  heirs  for  the  portion  re- 
ceived by  him.  Manchester  v.  Bursey, 
91   S.  W.  817,  41  Tex.  Civ.  App.  271. 

Liability  of  Fraudulent  Vendee.— 
"It  is  shown  that,  at  the  common  law, 
the  fraudulent  vendee  might  have  been 
charged  as  executor  de  son  tort    And 
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some  of  the  modern  cases  hold  that  he 
must  be  so  charged,  and  that  that  is  the 
only  remedy  of  the  creditor.  It  was  so 
held  in  New  York  in  the  case  of  Os- 
borne V.  Moss,  7  Johns.  161.  But  the 
statute  has  changed  the  rule  in  that 
state,  so  that  'no  person  shall  be  liable 
to  an  action  as  executor  of  his  own 
wrong.'  2  Hill  185;  2  R.  S.  449,  S.  17. 
So  the  law  in  that  state  and  in  this 
are  the  same  upon  that  subject,  it 
having  been  settled  by  the  case  of  An- 
sley  V.  Baker,  14  Tex.  607,  that,  by  our 
law,  no  one  can  be  charged  as  an  ex- 
ecutor de  son  tort.  The  effect  of  our 
law  is  the  same  as  that  of  the  New 
York  statute,  to  take  away  the  remedy 
of  the  creditor,  at  common  law,  to 
charge  the  fraudulent  grantee  as  exec- 
utor of  his  own  wrong."  Hunt  v,  But- 
terworth,  21  Tex.  133,  140. 

Mere  Possession  of  Property  Not 
Sufficient — Upon  failure  of  the  widow 
to  qualify  as  survivor  of  the  commu- 
nity a  creditor,  could  have  caused  let- 
ters of  administration  to  issue  but  if 
the  widow  had  not  qualified  as  the  ad- 
ministratrix or  if  children  survived  he 
could  not  bring  the  suit  directly 
against  the  widow,  mere  possession  of 
property  of  a  decedent  not  making  the 
possessor  an  executor  de  son  tort  in 
Texas.  Vela  v.  Guerra,  75  Tex.  595,  12 
S.  W.  1127. 

Extent  of  Liability. — Widow  who  has 
taken  into  her  possession  property 
mortgaged  to  secure  debt  can  not  be 
charged  with  whole  debt  where  prop- 
erty is  of  insufficient  value.  Green  v, 
Rugely,   23   Tex.   539,   542. 

Where  suit  is  brought  against  a 
widow,  charging  that  she  has  taken 
into  her  possession  the  property  mort- 
gaged to  secure  the  debt  sued  for,  and 
it  is  found  by  the  verdict  that  the 
property  is  of  less  value  than  the  debt, 
a  judgment  against  her  for  the  debt, 
to  be  discharged,  however,  upon  de- 
livery of  the  property,  within  a  time 
fixed  by  the  court,  is  erroneous.  Green 
r.  Rugely,  23  Tex.  539. 


Where  an  administrator  has  con- 
verted property  of  the  estate  before 
obtaining  letters  of  administration,  his 
only  liability  is  to  account  for  it  as 
administrator,  or  to  pay  the  value 
thereof  in  a  suit  on  his  bond;  but  not 
to  pay  all  the  debts  of  the  estate. 
Lockhart  v.  White,  18  Tex.  102. 

Effect  of  Subsequent  Grant  of  Let- 
ters.— A  sale  by  one,  afterwards  ap- 
pointed administrator,  of  some  of  the 
property  of  the  estate,  will  not  make 
him  liable  for  payment  of  all  the  debts, 
or  for  anything  beyond  the  amount  of 
the  property  sold.  Lockhart  v.  White, 
18  Tex.  102. 

Form  of  Remedy. — As  under  the 
probate  law  an  estate  of  a  decedent 
vests  immediately  in  his  heirs,  subject 
to  administration  only,  an  heir  taking 
possession  is  not  liable  as  an  executor 
de  son  tort  at  the  suit  of  a  creditor  in 
the  district  court,  but  the  proper  rem- 
edy is  by  administration  in  the  probate 
court.  Ansley  v.  Baker,  14  Tex. 
607. 

Right  to  Set-Off.— "It  seems  to  be  the 
prevailing  rule  in  the  courts  of  this 
country  'that  just  debts  of  a  decedent 
which  have  been  paid  by  an  executor 
de  son  tort  according  to  their  legal 
priority  may  be  set  off  against  the 
amount  of  damages  for  which  his  in- 
termedling  has  rendered  him  liable.* 
The  reason  given  for  this  rule  is  that 
'it  is  no  detriment  to  the  administrator 
de  jure  that  such  payments  were  made 
by  the  executor  de  son  tort.' "  Man- 
chester V.  Bursey,  41  Tex.  Civ.  App. 
271,  91  S.  W.  817,  following  Blinn  v. 
McDonald,  92  Tex.  604,  46  S.  W.  787, 
48  S.  W.  571,  50  S.  W.  931,  and  quot- 
ing from  Ansley  v.  Baker,  14  Tex. 
607,   608. 

XV.   Curators. 

See  the  title  SUMMONS  AND 
PROCESS.  And  see  ante,  "Curator 
cr  Administrator  of  Vacant  Estate," 
III,  F,  6. 
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XVI.   Seconder  Additional  Ad- 
ministration. 

The  cases  "in  which  the  subsequent 
grant  of  administration  has  been  held 
void,  belong  to  one  of  two  classes; 
first,  those  in  which  there  was  no  ne- 
cessity for  administration,  as  in  Fisk 
V.  Norvel,  9  Tex.  13;  Wardrup  v,  Jones, 
23  Tex.  489;  Duncan  v.  Veal,  49  Tex. 
603;  second,  those  in  which  the  former 
administration  was  still  a  subsisting 
one,  as  Lovering  v,  McKinney,  7  Tex. 
521;  Grande  v,  Chaves,  15  Tex.  550; 
Burdett  v.  Silsbee,  15  Tex.  604." 
Brockenborough  v.  Melton,  55  Tex. 
493,  501. 

An  appointment  of  an  administra- 
tor in  one  county,  while  a  prior  ap- 
pointment of  another  person  in  another 
county  is  in  full  force,  is  a  nullity. 
Grande  v.  Chaves,  15  Tex.  550;  Grande 
V,  Herrera,  15  Tex.  533,  535;  Brocken- 
borough V,  Melton,  55  Tex.  493,  502. 

Where  administration  was  granted 
in  county  of  residence  and  death  of 
intestate,  and  subsequently  in  another 
county  also,  latter  is  void.  Grande  v, 
Chaves,  15  Tex.  550,  557;  Brocken- 
borough V.  Melton,  55  Tex.  493,  502. 
Where  the  succession  was  opened 
in  the  county  where  the  deceased  re- 
sided at  the  time  of  his  death,  and 
was  in  progress  of  administration  in 
that  county  at  the  time,  the  probate 
court  of  another  county  had  no  ju- 
risdiction to  grant  to  another  letters 
of  administration  on  the  same  estate, 
and  the  letters  so  granted  were  there- 
fore void.  Lovering  v,  McKinney,  7 
Tex.  521. 

"The  case  of  Lovering  v,  McKinney 
and  Williams,  wherein  it  was  held  that 
administration  taken  out  in  Matagorda 
county,  while  an  administration  of  the 
same  estate  was  legally  pending  in 
Shelby  county,  was  null  and  void. 
(Lovering  v.  McKinney,  7  Tex.  521, 
524.)  It  is  to  be  remarked  that  in 
that  case  the  question  arose  upon  a 
plea  of  ne  unques  executor,  and  not 
collaterally."  Lewis  v.  Ames,  44  Tex. 
319,  335. 


Upon  removal  of  administrator  his 
sureties  can  not  compel  a  second  ad- 
ministration to  determine  the  extent 
of  their  liability.  Mott  v,  Riddcll,  2 
Posey  107,  113. 

Where  an  administratrix  sold  the 
personal  property  and  obtained  an 
order  for  sale  of  land,  but  did  not  sell, 
and  subsequently  presented  an  account 
showing  approved  claims,  which 
was  approved  after  notice  and  recorded, 
that  account  did  not  end  the  admin- 
istration; and  subsequent  proceedings, 
consisting  of  the  removal  of  an  ad- 
ministratrix, appointment  of  a  succes- 
sor, and  a  sale  by  him  of  the  land, 
were  valid  and  passed  a  good  title. 
Howard  v.  Bennett,  13  Tex.  309. 

Grant  of  Administratioii  after  Es- 
tate Closed.— See  ante,  "Want  of  Ju- 
risdiction," II,  D,  2,  b,  (3),  (a),  dd,  (aa). 
In  event  of  the  executor's  actual 
closing  of  the  administration  and  the 
property's  vesting  in  the  heirs,  all 
grants  of  administration  thereafter  and 
acts  of  the  administration  over  such 
property  are  nullities,  and  can  afford 
no  protection,  or  confer  no  rights. 
Hurt  V.  Horton,  12  Tex.  285,  288. 

In  event  of  an  actual  closing  of  the 
administration  by  the  property  passing 
into  the  hands  of  the  heirs,  it  is  not 
necessary  to  grant  a  second  admin- 
istration (Fisk  V,  Norvel,  9  Tex.  13; 
Chandler  v.  Hudson,  11  Tex.  32),  un- 
less there  are  debts.  Mott  v,  Riddell^ 
2  Posey  107,  112. 

Administration  was  granted  in  1839, 
and  the  administrator  filed  his  final 
account  in  1848,  whereupon,  it  appear- 
ing to  the  court  that  the  estate  has- 
been  fully  administered,  it  was  ordered 
that  the  account  be  received  and  re- 
corded and  the  succession  closed,  and 
that  the  administrator  be  fully  dis- 
charged on  his  presenting  to  the  court 
a  receipt  showing  that  the  effects  of 
the  estate  remaining  in  his  hands  had 
been  passed  over  to  the  heirs  of  the 
deceased  or  their  legal  representatives. 
Held,  that  the  succession,  if  open  for 
any  purpose  was  merely  open  for  the 


Digitized  by 


Google 


Executors  and  Administrators 


751 


formal  discharge  of  the  administrator, 
on  production  of  his  receipts  from  the 
heirs;  that  the  property  of  the  succes- 
sion vested  immediately  in  the  heirs 
and  that  the  probate  court  had  no  ju- 
risdiction to  appoint  an  administrator. 
Fisk  V,  Norvel,  9  Tex.  13. 

"In  Fisk  V,  Norvel,  9  Tex.  13,  15,  it 
appeared  that  the  intestate  died  in 
1839;  that  administration  was  granted 
on  his  estate  in  the  same  year,  and  that 
this  was  continued  until  the  year  1848, 
when  the  final  account  of  the  admin- 
istrator was  approved  and  the  estate 
closed.  After  this,  administration  was 
granted  on  the  estate,  and  it  was  held 
that  the  estate  having  been  adminis- 
tered, the  last  grant  was  void.  After 
referring  to  the  statutes  applicable  to 
the  subject,  the  court  said:  'These 
provisions  show  that  when  a  succes- 
sion has  once  been  administered  and 
closed  the  effects  are  by  operation  of 
law,  restored  to  the  heirs.  In  this 
case  the  power  of  the  probate  court 
over  the  estate  had  ceased.  No  such 
case  could  have  been  presented  as 
would  have  authorized  the  grant;  the 
estate  had  vested,  or  been  restored  to 
the  heirs  in  full  ownership;  they  were 
as  much  proprietors  as  was  the  in- 
testate id  his  lifetime;  their  rights 
were  exclusive,  and  incompatible  with 
any  power  in  the  probate  court  to 
transfer  their  property  to  another,  and 
any  attempt  to  do  so  was  beyond  the 
jurisdiction  of  the  court  and  a  mere 
nullity.*  Withers  v.  Patterson,  27  Tex. 
491,  494,  involved  substantially  the 
same  facts  as  Fisk  r.  Norvel,  9  Tex. 
13."  Martin  v.  Robinson,  67  Tex.  368, 
376,  3  S.  W.  550. 

"In  Wardrup  v.  Jones,  23  Tex.  489, 
the  facts  were  that  the  intestate  died 
in  1837,  and  that  in  the  county  of  his 
domicile  letters  of  administration  were 
taken  out  the  year  following.  In  1852 
administration  was  granted  on  his  es- 
tate by  the  probate  court  of  another 
county,  and  it  was  held  that  it  would 
be  presumed  that  the  estate  was  ad- 


ministered under  the  administration 
properly  taken  out,  and  that  the  later 
was  granted  without  authority  of  law. 
It  was  shown  that  there  were  no  debts 
due  from  or  to  the  estate  when  the 
last  administration  was  granted." 
Martin  v,  Robinson,  67  Tex.  368,  377,. 
3  S.  W.  560. 

XVII.    Foreign    Executors    and 
Administrators. 

A.  EVIDENCE  OF  APPOINTMENT 

AND  PENDENCY  OF  ADMIN- 
ISTRATION. 

Authenticated  Copy  of  Appointment 
Presumed  Regular. — A  duly  authenti- 
cated copy  of  administrator's  appoint- 
ment in  another  state  will  be  pre- 
sumed to  be  in  good  form  in  such 
state  where  so  in  Texas.  Abercrombie 
tr.  Stillman,  77  Tex.  669,  592,  14  S.  W. 
196.  See,  also.  Green  v,  Rugely,  23 
Tex.  539,  545. 

Receipt  and  Account  Current  Not 
Evidence  of  Pendency  of  Administra- 
tion.— A  receipt  and  account  current 
dated  in  New  York,  purporting  ta 
pass  between  an  executor  having  ad- 
ministration in  Connecticut  and  the 
executor  having  administration  in 
Texas,  is  not  legal  evidence  as  to  the 
then  pendency  of  the  administration 
in  Connecticut.  Grimes  v.  Smith,  70 
Tex.  217,  8  S.  W.  33. 

B.  POWERS. 

No  Power  beyond  State  of  Appoint* 
ment — The  legal  representatives  of  a 
deceased  person  derive  all  their  au- 
thority from  the  laws  of  the  sover- 
eignty from  which  they  received  their 
appointment,  and  ^  hence  the  executor 
or  administrator  appointed  in  one  state 
has  neither  authority  nor  liability  as 
such  in  another;  nor  is  there  any  priv- 
ity between  an  administrator  of  an  es- 
tate in  one  state  and  an  administrator 
of  a  part  of  the  same  estate  in  another 
state,  and  this  though  the  administra- 
tor in  both  states  is  the  same  person. 


Digitized  by 


Google 


752 


Executors  and  Administrators 


Clarke  v,  Webster   (Civ.  App.),  94  S. 
W.  1088. 
May  Designate    Substitute    Trustee. 

— A  trust  deed  on  property  within  the 
state,  given  to  secure  a  note,  provided 
that,  if  the  trustee  named  therein 
should  for  any  reason  fail  or  refuse 
to  act,  the  cestui  que  trust  or  the  legal 
owner  of  the  note  might  appoint  a 
substitute  in  writing.  Thereafter  both 
the  trustee  and  the  cestui  que  trust 
died  in  Kentucky,  which  was  their 
domicile,  and  an  administratrix  was 
appointed  by  a  Kentucky  court  to  ad- 
minister on  their  estates.  Held,  that 
the  administratrix,  as  the  legal  holder 
of  the  note  and  deed  of  trust,  had  the 
right  to  designate  a  substitute  trustee  in 
Texas  to  sell  the  trust  property,  with- 
out having  taken  out  letters  of  admin- 
istration in  the  estate.  Peacock  v.  Cum- 
mings,  78  S.  W.  1002,  34  Tex.  Civ.  App. 
431. 

Power  to  Assign  Note. — The  holder 
of  a  note,  to  whom  it  has  been  assigned 
by  a  foreign  administrator,  may  main- 
tain a  suit  for  the  collection  of  the 
dvbt  in  Texas  without  further  admin- 
istration, in  the  absence  of  proof  of 
any  debts  or  other  demands  against 
the  deceased  in  Texas,  or  of  a  statute 
of  the  foreign  state  denying  to  an  ad- 
ministrator in  that  state  the  power  to 
make  such  transfer.  Solinsky  v.  Fourth 
Nat.  Bank,  82  Tex.  244,  17  S.  W.  1050. 

A  foreign  administrator  may  assign 
by  endorsement  a  negotiable  promis- 
sory  note  the  property  of  the  estate, 
and  the  endorsee  may  maintain  suit  in 
this  state  in  his  own  name  upon  such 
note.  Abercrombie  v.  Stillman,  77 
Tex.   589,   14   S.   W.   196. 

Where  a  foreign  executor  assigned  a 
note  belonging  to  the  estate,  the  in- 
dorsee was  entitled  to  maintain  suit 
in  Texas  in  his  own  name.  Keller  v. 
Alexander,  58  S.  W.  637,  24  Tex.  Civ. 
App.  186. 

No  Authority  to  Compromise  Debt 
without  Order  of  Court.— A  foreign 
administrator  of  one  who  conveyed 
land  retaining  a  vendor's  lien  has   no 


authority  without  an  order  of  the  pro- 
bate court  to  compromise  the  debt 
due  from  the  grantee  to  the  estate, 
since  the  power  of  the  administrator 
in  such  respect  is  controlled  by  Re- 
vised Statutes  of  1895,  article  1987. 
Smith  V.  Pate  (Civ.  App.),  43  S.  W. 
312,  reversed  on  another  point  in  91 
Tex.  596;  Perry  v.  Booth,  7  Tex.  493; 
Trammell  v.  Swan,  25  Tex.  473,  474. 

Can  Not  Convey  Land  by  Deed  un- 
less Will  Probated. — A  foreign  execu- 
tor can  not,  without  probating  the  will 
in  this  state,  execute  a  deed  to  pass 
land  of  the  estate  here  located.  Simp- 
son V.  Foster,  46  Tex.  618. 

A  foreign  executor  can  perform  no 
act  as  such  in  Texas  until  he  has  com- 
plied with .  the  statute  in  filing  and 
recording  such  will.  Until  then,  his 
conveyance  of  land  in  Texas,  can  not 
pass  the  title,  nor  can  his  subsequent 
compliance  with  the  statute  in  filing 
and  recording  the  will  relate  back  and 
validate  conveyances  made  without  au- 
thority. But  this  rule  does  not  apply 
when  the  executor  is  a  devisee  under 
the  will;  his  conveyance  as  executor 
would  be  validated  by  a  subsequent 
filing  and  recording  of  the  will.  Mills 
V,  Herndon,  60  Tex.  353;  Holman  r. 
Hopkins,  27  Tex.  38;  Houze  v.  Houze, 
16  Tex.  598. 

Validating  Statutes  as  to  Deeds  of 
Foreign  Executors. — Under  Laws  1893, 
c.  79,  validating  all  sales  of  real  es- 
tate theretofore  made  by  executors  in 
pursuance  of  wills  admitted  to  probate 
in  other  states,  a  deed  so  made  in 
another  state,  in  1883,  was  not  obnox- 
ious to  the  objection  that  such  execu- 
tors had  not  qualified  under  the  local 
law.  Simpson  v.  Johnson  (Civ.  App.), 
44  S.  W.  1076. 

Rev.  St.  1895,  art.  1879a,  validating 
sales  made  under  wills  probated  in 
other  states,  does  not,  in  the  absence 
of  proof  of  administration  and  order 
of  sale  by  a  probate  court,  validate  a 
deed  made  by  an  executor  under  such 
a  will,  where  the  will  contains  no  pro- 
vision exempting  testator's  estate  from 
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administration  by  the  probate  court, 
and  grants  no  power  to  the  executor 
to  sell  the  property  described  therein. 
League  v,  Williamson,  77  S.  W.  435, 
33    Tex.    Civ.    App.    647. 

C.   ACTIONS. 

1.   Capacity  to  Sue. 

Can  Not  Maintain  Suit  by  Virtue  of 
Foreign  Letters  Alone. — It  is  well  set- 
tled that  an  executor  or  administrator 
can  not,  as  such,  hiaintain  a  suit  in 
one  state  by  virtue  of  letters  granted 
in  another.  Davis  v.  Phillips,  32  Tex. 
564;  Simpson  v,  Foster,  46  Tex.  618, 
623;  Moseby  v.  Burrow,  52  Tex.  396, 
404;  Summerhill  v,  Mc  Alexander,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  §  584; 
Hynes  v,  Winston  (Civ.  App.),  54  S. 
W.  1069. 

Where  a  petition  in  trespass  to  try 
title  shows  that  plaintiffs  seek  to  re- 
cover as  foreign  executors,  and  also 
in  their  own  right,  their  alleged  right 
as  executors  should  be  stricken  out 
on  exceptions,  but  the  suit  should  not 
be  dismissed.  Hayden  v.  Kirby,  72  b. 
W.   198,   31   Tex.   Civ.  App.   441. 

To  Maintain  Suit  on  Foreign  Let- 
ters Debt  Must  Be  Vested  in  Admin- 
istrator.— A  suit  can  not  be  maintained 
in  Texas  by  virtue  of  letters  of  ad- 
ministration issued  in  another  state 
unless  the  debt  in  suit  has  been  di- 
rectly vested  in  the  administrator,  as 
when  made  payable  to  him  or  when 
judgment  has  been  previously  recov- 
ered in  his  name.  Terrell  v.  Crane,  55 
Tex.  81.  See,  also,  Cobb  v.  Norwood, 
11  Tex.  556;  Cherry  v.  Speight,  28 
Tex.  503;  Davis  v.  Phillips,  32  Tex. 
564;  Simpson  v,  Foster,  46  Tex.  618; 
Summerill  v.  McAlexander,  1  App. 
Civ.  Cases,  §  584;  Clarke  v.  Webster 
(Civ.   App.),   94  S.   W.   1088,   1089. 

Must  Obtain  Letters  in  State 
Wherein  Suit  Brought. — To  acquire 
the  right  of  suing  in  a  different  state 
than  that  in  which  his  original  letters 
were  granted,  an  executor  or  adminis- 
trator must  first  obtain  letters  testa- 
mentary or  of  administration  from  the 
7    Tex— 48 


proper  authority  within  such  different 
state,  on  his  complying  with  the  re- 
quirements of  the  local  law,  devised 
for  the  protection  of  local  creditors  of 
the  estate,  if  any  there  be.  Davis  v. 
Phillips,  32  Tex.  564;  Carr  v.  Well- 
born,  Dallam  624,  627. 

Where  one  who  sues  as  executrix 
by  appointment  in  another  state  al- 
leges and  shows  that  she  has  filed  the 
will  in  Texas,  and  taken  out  ancillary 
letters  of  administration  there,  as  re- 
quired by  Sayles*  Rev.  St.  art.  1856, 
she  may  proceed  with  the  suit,  al- 
though she  did  not  file  the  will  and 
take  out  such  letters  until  after  the 
suit  had  been  begun.  Henry  v.  Roe, 
83  Tex.  446,  18  S.  W.  806;  Simpson  v. 
'(Foster,  46  Tex.  618,  624. 

May  Sue  on  Judgment  Rendered  in 
Own  State. — When  judgment  is  ob- 
tained by  foreign  administrator  in  his 
own  state,  he  may  maintain  personal 
suit  against  debtor  in  another  state. 
Carr  v.  Wellborn,  Dallam  624,  630. 
See,  also,  Gayle  v.  Ennis,  1  Tex.  184; 
Lipscomb  v.  Ward,  2  Tex.  277;  Clai- 
borne V.  Yoeman,  15  Tex.  44,  45. 

Where  a  party  recovers  judgment 
in  another  state,  in  the  character  of 
administrator,  it  becomes  a  debt  of 
record  in  his  favor,  and,  the  legal  right 
being  in  the  plaintiff,  he  has  the  right 
of  action,  and  describing  himself  "as 
administrator  de  bonis  non"  is  only 
personal  description.  Nelson  v, 
Bagby,    25   Tex.    Supp.   305,   306. 

2.    Liability  to  Suit. 

By  Virtue  of  Probate  of  Foreign 
Will. — The  filing  and  record  of  a  for- 
eign will  in  Texas,  as  authorized  by 
Rev.  St.  1895,  art.  5353,  does  not  ipso 
facto  create  an  executrix  in  Texas  of 
the  person  so  named  in  the  will,  nor 
authorize  her  to  be  sued  as  executrix 
in  Texas,  without  her  having  taken  out 
ancillary  letters  and  qualified  as  execu- 
trix. Clarke  v.  Webster  (Civ.  App.), 
94  S.  W.  1088;  Dew  v.  Dew,  23  Tex. 
Civ.  App.  676,  57  S.  W.  926,  affirmed 
in  94  Tex.  704,  no  op. 
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On  Judgment  Rendered  upon  Publi- 
cation.— When  a  party  is  to  be  pur- 
sued in  Texas  for  defalcation,  or  waste 
of  an  estate  administered  by  him  in 
some  other  state,  the  proper  course  is 
to  institute  suit  on  his  bond,  alleging 
breach  and  all  necessary  facts,  upon 
proving  which  there  need  be  no  dif- 
ficulty in  recovering  judgment.  But  a 
judgment  of  a  probate  court  of  the 
other  state,  rendered  against  him  upon 
publication  only,  will  not  suffice  either 
as  a  cause  of  action,  or  as  evidence  of 
the  breach  of  his  bond.  Easley  v,  Mc- 
Clinton,  33  Tex.  288. 

3.  Suit  against  Domiciliary  Represent- 
ative Based  on  Judgment  against 
Foreign    Administrator. 

A  judgment  rendered  in  another 
state  against  an  administrator  of  a 
decedent  will  not  support  an  action 
against  a  personal  representative  in 
this  state,  when  it  is  not  alleged  that 
giny  assets  formerly  in  the  hands  of 
the  administrator  in  the  other  state 
had  come  into  the  hands  of  the  rep- 
resentative in  this  state.  Cherry  v. 
Speight,  28  Tex.  503. 

A  judgment  on  a  promissory  note 
recovered  against  an  administrator 
appointed  in  another  state  furnishes 
no  right  of  action  against  an  adminis* 
trator,  where  it  is  not  shown  that  as- 
sets of  the  former  ever  came  into  the 
latter*s  hands.  Carrigan  v.  Semple,  72 
Tex.  306,  12  S.  W.  178.  See,  also, 
Easley  v.  McClinton,  33  Tex.  288; 
Clarke  v,  Webster  (Civ.  App.),  94  S. 
W.  1088. 

A  judgment  against  an  administra- 
tor in  another  state  furnishes  no  right 
of  action  against  an  administrator  or 
heirs  in  this  state,  to  aflFect  property 
which  was  not  assets  in  such  other 
state.;  and  it  makes  no  difference  that 
the  testator  or  intestate  had  resided 
in  such  other  state  when  the  suit  was 
commenced,  and  had  been  there  duly 
served  with  process.  Jones  v.  Jones, 
15  Tex.  463;  Clarke  v.  Webster  (Civ. 
App.),   94   S.  W.   1088,   1089. 


Domiciliary  Representative  Not  In- 
dividually Liable  Thereon. — Since  a 
judgment  against  a  foreign  adminis- 
trator can  not  form  the  basis  for  a 
suit  against  another  administrator  of 
the  same  estate  in  this  state,  it  can  not 
form  the  basis  for  a  judgment  against 
the  foreign  administrator,  and  it  could 
not  support  a  judgment  against  one 
as  an  individual,  whether  devisee  or 
heir  of  the  estate  or  not.  East  v. 
Dugan,  79  Tex.  329,  15  S.  W.  273; 
Thompson  v.  Cragg,  24  Tex.  582; 
Caruth  v.  Grigsby,  57  Tex.  259;  Down- 
ing V,  Diaz,  80  Tex.  436,  16  S.  W.  49; 
Beer  v,  Thomas,  13  Tex.  Civ.  App.  30. 
30  S.  W.  1010,  affirmed  in  93  Tex.  679, 
no  op.;  Clarke  v,  Webster  (Civ.  App.), 
94  S.  W.  1088,  1089. 
4.   Limitation  of  Suit. 

Where  a  foreign  executrix  presented 
a  claim  of  her  testator  against  a  de- 
cedent to  his  executors  before  she  had 
taken  out  ancillary  letters  of  admin- 
istration, and  again  after  she  had  taken 
them  out,  and  it  was  rejected  both 
times,  the  90  days  during  which,  by 
Rev.  St.  art.  2028,  suit  might  be  brought 
on  such  claim,  begins  to  run  from  the 
second  rejection,  since  at  the  time  of 
the  first  rejection  she  had  no  legal  au- 
thority to  act  in  the  matter.  Henry 
V.  Roe,  83  Tex.  446,  18  S.  W.  806. 

D.  ANCILLARY  ADMINISTRA- 
TION. 

Not  Entirely  Dependent  upon  Stat- 
ute,— Ancillary  administrations  do  not 
depend  entirely  upon  statutory  regu- 
lation. Green  v.  Rugely,  23  Tex.  539, 
551. 

When  Granted  upon  Estate  of  Non- 
resident.— If  a  nonresident  decedent 
leave  property  in  jurisdiction  ancillary 
administration  is  granted.  Green  v. 
Rugely,  23   Tex.  539,   545. 

Ancillary  administration  can  be 
granted  on  the  estate  of  a  nonresident 
only  when  there  are  assets  to  be  ad- 
ministered, or  some  right  or  purpose 
to  be  subserved  thereby,  within  the 
jurisdiction  where   such   administration 
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is  sought.  Cooper  v.  Gulf,  C.  &  S.  F. 
Ry.  Co.,  93  S.  W.  201,  41  Tex.  Civ. 
App.  596. 

Administration  in  Foreign  State 
Unnecessary. — It  is  not  necessary  to 
granting  of  ancillary  letters  of  admin- 
istration that  there  should  have  been 
administration  in  the  foreign  state. 
Green  v,   Rugely,  23  Tex.  539,   548. 

An  administration  taken  out  on 
property  the  owner  of  which  died  in 
another  state,  and  which  had  been 
brought  into  Texas  subsequent  to  such 
death,  is  ancillary  in  its  character, 
whether  principal  administration  was 
taken  out  in  such  other  state  or  not. 
Green  v,  Rugely,  23  Tex.  539. 

Time  of  Granting  Ancillary  Letters. 
—Rev.  St.  arts.  1827,  1828,  which  pro- 
vide that  all  applications  for  letters 
testamentary  and  of  administration 
must  be  filed  within  four  years  after 
the  death  of  the  decedent,  and  that  no 
will  shall  be  admitted  to  probate  after 
four  years  from  the  testator's  death 
unless  it  be  shown  that  the  applicant 
is  not  in  default,  do  not  render  void 
on  collateral  attack  ancillary  letters  of 
administration,  issued  more  than  four 
years  after  the  testator's  death  upon 
the  estate  of  a  man  who  died  testate 
in  another  state,  in  which  his  will  has 
been  duly  admitted  to  probate.  Henry 
V,  Roe,  83  Tex.  446,  18  S.  W.  806. 

Rev.  St.  1895,  arts.  188u,  1881,  pro- 
viding that  all  applications  for  letters 
testamentary  or  of  administration  must 
be  filed  within  four  years  after  the 
death  of  the  testator  or  intestate,  and 
that  no  will  shall  be  admitted  to  pro- 
bate after  four  years  from  the  death 
of  the  testator  unless  the  party  apply- 
ing for  such  probate  was  not  in  de- 
fault, and  that  in  no  case  shall  letters 
testamentary  be  issued  where  a  will 
is  admitted  to  probate  after  the  lapse 
of  four  years  from  the  death  of  testa- 
tor, apply  to  ancillary  proceedings  in 
the  state  for  letters  of  administration 
c.  t.  a.  and  for  the  probate  of  a  certi- 
fied copy  of  a  will  which  was  probated 
in  another  state,  and  such  proceedings 


can  not  be  maintained  more  than  four 
years  after  the  death  of  the  testator. 
Nelson  v.  Bridge,  86  S.  W.  7, 98  Tex.  523. 

Ancillary  Administration  Governed 
by  Law  of  State  Wherein  Granted. 
— Where-  the  jurisdiction  of  a  court 
other  than  of  the  domicile  has  been 
invoked  in  the  administration  of  a  de- 
cedent's estate,  such  administration  is 
governed  in  its  proceedings  by  the 
laws  of  the  country  granting  such 
letters.  Therefore  administration  in 
Texas  can  not  be  controlled  in  its 
mode  of  collecting  the  assets  of  an 
estate  by  the  courts  of  Alabama,  the 
domicile  of  the  decedent.  Simpson  v. 
Knox,  1   Posey  Unrep.  Cas.   569.     . 

As  to  judicial  notice  that  court  of 
foreign  state  can  not  administer 
realty  in  Texas,  see  ante,  "Jurisdic- 
tion of  Administration,"  I,   D. 

XVm.    Insolvent  Estates. 

A.  DETERMINATION      OF      IN- 
SOLVENCY. 

Barred  Claims  Disregarded. — In  de- 
termining the  question  of  the  solvency 
of  an  estate,  claims  barred  by  limita- 
tions will  not  be  considered.  Haby  v. 
Fuos  (Civ.  App.),  25  S.  W.  1121. 

Statutory  Exemptions  Considered. 
— In  determining  the  solvency  or  in- 
solvency of  the  estate  of  a  decedent 
the  statutory  exemptions,  including  a 
reasonable  and  probable  allowance 
for  a  year's  support  to  the  widow  and 
children,  should  be  taken  into  consid- 
eration. Lumpkin  v,  Nicholson,  10 
Tex.  Civ.  App.  108,  30  S.  W.  568. 

B.  POWERS     AND    LIABILITIES 
OF  EXECUTORS  THEREOF. 

No  Power  to  Discharge  Lien  to  Ob- 
tain    Possession      of      Property. — An 

executor  or  administrator  of  an  in- 
solvent estate  can  not  discharge  a  lien 
against  personal  property  of  the  es- 
tate, in  order  to  get  possession  of  it, 
when  the  value  and  use  of  the  prop- 
erty is  not  equal  to  sum  paid  to  dis- 
charge lien.  Richardson  v.  Kennedy, 
74  Tex.  507,  511,  12  S.  W.  219. 


Digitized  by 


Google 


756 


Executors  and  Administrators 


The  final  account  of  executors  con- 
tained this  item:  "June  25,  to  O.  J. 
Wiren,  stable  bill,  $188.84."  The  evi- 
dence showed  that  the  bill  was  for 
keeping  two  horses  belonging  to  the 
estate,  and  accrued  partly  before  and 
partly  after  the  death  of  the  testator, 
and  was  a  lien  on  the  horses;  that 
there  was  an  immediate  necessity  for 
the  use  of  these  horses  in  preserving 
stock  belonging  to  the  estate,  and,  the 
party  in  possession  refusing  to  release 
them,  the  debt  was  paid  to  get  posses- 
sion of  them.  The  estate  was  insolvent, 
and  there  was  no  evidence  as  to  the 
value  of  the  horses.  Held,  that  the 
facts  did  not  show  the  release  of  the 
property  to  have  been  so  much  for  the 
benefit  of  the  estate  as  to  make  it 
proper  for  the  executor  to  procure 
such  release  by  paying  the  debt,  mak- 
ing it  a  debt  of  the  second  class, 
whereas  it  was  one  of  the  third  or 
fourth  class.  Richardson  v.  Kennedy, 
74   Tex.   507,    12   S.    W.   219. 

Executors  Liable  for  Misappropria- 
tion  of  Funds  in  Settlement. — Where 
decedent  left  an  insolvent  and  exempt 
estate,  which,  with  the  former  estate 
of  himself  and  his  first  wife,  was  put 
into  the  hands  of  an  executor,  and  the 
executor  used  part  of  the  community 
estate  to  pay  debts  contracted  by  de- 
ceased after  the  death  of  his  first  wife, 
recovery  must  be  had  against  the 
executor  for  misappropriation.  Red- 
ding V.   Boyd,  64  Tex.  498. 

C.    PRIORITY   OF   CLAIMS. 
Rights  of  Creditors  Prior  to  Heirs. 

— The  estate  being  insolvent,  the 
creditors  have  rights  to  the  assets  su- 
perior to  that  derived  from  heirship 
under  the  general  laws  of  distribution. 
Green  v.  Crow,   17  Tex.   180,   18  r. 

Resident  and  Nonresident  Creditors 
Paid  According  to  Ranlc—A  nonresi- 
dent creditor  is  entitled  to  participate 
with  resident  creditors  in  the  assets 
of  an  insolvent  decedent's  estate  ac- 
cording to  the  rank  and  classification 
of  his  claim,  where  it  does  not  appear 


that  he  has  received  payment  on  such 
claim  in  any  other  state.  Tyler  v. 
Ihompson,  44  Tex.  497. 

Cestui  Que  Trust  Entitled  to  Entire 
Proceeds. — Where  trust  is  established 
against  insolvent  estate  cestui  is  not 
to  be  remitted  to  pro  rata  with  other 
creditors,  but  is  entitled  to  entire 
proceeds  of  trust  estate.  Vandever  v. 
Freeman,   20   Tex.   333,   338. 

Vendor's  Lien  of  Same  Rank  as 
Other  Secured  Claims.— The  holder  of 
a  vendor's  lien  against  land  reserved 
in  the  deed  of  conveyance,  on  foreclo- 
sure of  his  lien  in  administration  pro- 
ceedings on  the  estate  of  the  grantee, 
and  failure  of  the  tract  to  bring  the 
amount  of  the  debt  and  costs  of  fore- 
closure, was  not  entitled,  where  the 
estate  was  insolvent,  to  receive  the 
whole  of  the  proceeds  upon  his  claim, 
leaving  the  costs  of  the  foreclosure  to 
be  paid  out  of  other  property  of  the 
estate,  to  the  detriment  of  holders  of 
other  secured  claims  whose  security  is 
postponed  to  the  payment  of  costs  of 
administration.  Greer,  etc.,  Co.  v. 
Riley,  92  Tex.  699,  53   S.  W.  578. 

D.    SETTING  ASIDE  SALE. 

By  Devisee  for  Fraud  of  Adminis- 
trator's Attorneys. — The  attorneys  for 
the  administrator  d.  b.  n.  c.  t.  a.  of  an 
insolvent  estate  procured  an  adminis- 
trator's sale  of  land,  the  sale  being 
for  cash,  and  the  administrator  being 
ordered  to  make  title  only  on  payment. 
The  attorneys  had  an  understanding 
with  the  purchaser  that  he  should  pay 
nothing,  and  should  hold  the  land  sub- 
ject to  their  order.  An  administra- 
tor's deed  was  given,  but  nothing  was 
in  fact  paid.  A  final  report  of  the  ad- 
ministrator, verified  by  one  of  the  at- 
torneys, stated  that  the  price  of  the 
land  was  received  and  expended  in 
paying  certain  costs  and  an  allow- 
ance to  the  widow.  The  costs  were 
paid  by  the  attorneys,  but  the  allow- 
ance was  not  paid,  the  widow  being 
in  privity  with  the  attorneys  therein. 
The    purchaser    subsequently  conveyed 
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one-half  of  the  land  to  the  attorneys, 
and  gave  the  widow  a  deed,  with 
grantee  in  blank,  to  the  remaining 
half.  The  object  of  the  sale  was  to 
free  the  land  from  the  claims  of  the 
creditors.  The  administrator  was  not 
a  party  to  such  purpose.  Held,  that 
the  transaction  was  fraudulent  as  to 
devisees,    who    could    maintain    an    ac- 


tion to  charge  the  attorneys  as  con- 
structive trustees.  McCampbell  v. 
Durst,  40  S.  W.  315,  15  Tex.  Civ. 
App.  522. 

XIX.    Sales    by    Executors  and 
Administrators. 

See    the   title    EXECUTORS'    AND 
ADMINISTRATORS'  SALES. 


EXECUTORS*  AND  ADMINISTRATORS* 

SALES. 

BY  HOMER  RICHEY  AND  A.  P.  WALKER. 

I.  Personalty,  768. 

A.  Generally  as  to  Power  to  Sell,  768. 

B.  Delegation  of  Power  by  Independent  Executor,   769. 

C.  Property  Subject  to  Sale,  769. 

1.  Land  Certificates,  769. 

2.  Notes,  Bonds,  etc.,  769. 

3.  Slave  Property,  769. 

D.  Conduct  of  Sale,  769. 

1.  Time  and  Place,  769. 

2.  Manner  of  Transfer,  770. 

E.  Terms,   Warranties,   Conditions,   770. 

F.  Payment,  770. 

n.  Real  Estate,  770. 

A.  Generally  as  to  Power  to  Sell — Necessity  for  Order  of  Court,  770. 

B.  Ante-Administration  Sales  and  Contracts  to  Sell,  771. 

C.  Power  of  Probate  Clerk,  772. 

D.  Powers  of  Temporary  Administrator,  772. 

E.  Sale    by    Widow,    Heir,    or    Devisee;    When    Person    Selling  Is  Also 

Representative  of  Estate,  772. 

F.  Sales  by  Independent  Executors,  773. 

1.  Generally  as  to  Power  to  Sell,  773. 

2.  Implied  Power,  773. 

3.  Construction   of   Will,   774. 

a.  Words  Held  to  Confer  Power  of  Sale,  774. 

b.  Words  Held  Not  to  Confer  Power  of  Sale,  774. 

4.  Where  Administration  Taken  Out  of  Probate  Court  Only  in  Part, 

775. 

5.  Execution    of    Power    by   Less    than    All,  Where  More  than  One 

Executor,  775. 

6.  Delegation  of  Power,  776. 

7.  Same;  Exercise  of  Power  by  Administrator,  d.  b.  n.,  c.  t.  a.,  etc., 

778. 

8.  Same;  Deed  of  Trust  with  Power  to  Trustee  to  Sell,  778. 

9.  Purpose  for  Which  Land  May  Be  Sold,  778. 

a.  Generally,  778. 

b.  Payment  of  Debts,  779. 
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(1)  Power  to  Sell  to  Pay  Debts,  779. 

(2)  For  What  Debts  or  Obligations  Sale  May  Be  Made,  779. 

c.  For  Partition,  779. 

d.  For  Payment  of  Legacies,  779. 

10.  Property  Subject  to  Sale,  780. 

a.  Generally,  780. 

b.  Community  Property,  780. 

11.  Duty  to  Sell;  Right  of  Creditors  to  Compel  Sale,  780. 

12.  Expiration  of  Power  under  Terms  of  Will,  780. 

13.  Effect  of  Death  of  Sole  Beneficiary  upon  Power  to  Sell,  781. 

14.  Procedure,  781. 

a.  Necessity  for  Authority  from  Court,  781. 

b.  Procedure  Follows  Rules  Governing  Court  Sales,  782. 

c.  Inventory,  782. 

d.  Confirmation,  782. 

e.  Deed,  782. 

f.  Payment,  783. 

15.  Right  of  Executor  to  Purchase  at  His  Own  Sale,  783. 

16.  Right,  Title,  Duties,  and  Liabilities  of  Purchasers,  783. 

a.  Bona  Fide  Purchasers,  Generally,  783. 

b.  Notice  of  Want  of  Power,  784. 

c.  Under  Sale  for  Unauthorized  Purpose,  784. 

d.  Duty  of  Purchaser  to  See  That  Conditions  Authorizing  Sak 

Exist,  784. 

e.  Right  of  Purchaser  to  Rely  upon  Representations  of  Execu- 

tor, 785. 

f.  Duty  to  See  to  Application  of  Purchase  Money,  786. 

g.  Title  or  Interest  Acquired,  786. 

17.  Validation   of  Invalid   Sales,  786. 

18.  Action  to  Set  Aside  Sale  by  Independent  Executor,  786. 

a.  Who  May  Attack  Sale,  786. 

b.  Pleadings,  787. 

c.  Evidence,   787. 

d.  Effect  of  Vacating  Sale,  788. 

(1)  In  General,  788. 

(2)  Return  of  Purchase  Money,  Compensation  for  Improve- 

ments, etc.,  789. 

19.  Operation  and  Effect  of  Sale  as  an  Administration,  789. 
G.  Court  Sales,  790. 

1.  Purpose  for  Which  Sale  May  Be  Made,  790. 

a.  Generally,  790. 

b.  Debts  and  Expenses  of  Administration,  790. 

(1)  Generally,  790. 

(2)  For  What  Debts  and  Claims  Lands  May  Be  Sole,  790. 

(3)  Duty  of  Representative  to  Apply  for  Order  of  Sale  to 

Pay  Debts,  791. 

(4)  Right  of  Creditors  to  Compel  Sale,  791. 

c.  Partition,  791. 

d.  Sale  of  Property  because  Unproductive,  Expensive  or  Incon- 

venient to  Handle,  etc.,  791. 

2.  Property  Subject  to  Sale,  792. 

a.  Limited  to  Sale  of  Decedent's  Interest,  792. 

b.  Wife's  Land  for  Husband's  Debts,  792. 
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c.  Community    Estates,    792. 

(L  Homestead,  792. 

e.  Property  Subject  to  Conflicting  Claims,  etc.,  792. 

f.  Equitable  Interests,  792. 

(1)  Generally,  792. 

(2)  Title  Bond,  792. 

(3)  Vendor's  Lien,  792. 

(4)  Equity  of  Redemption,  792. 

(5)  Trust  Estates,  793. 

(6)  Mortgaged  Property  for  Debts  of  Mortgagee,  793. 

g.  Interest  in  the  Public  Lands,  793. 

(1)  Unlocated   Certificates,  793. 

(2)  Certificate  Located  in  Part,  793. 

(3)  Located  Certificate,  793. 

(4)  Headright  Certificates,  794. 

(5)  Certificate  of  Foreign  Volunteer,  794. 

h.  Property  Conveyed  to  Administrator  by  Widow,  794. 
i.  Property  Conveyed  by  Decedent  in  His  Lifetime,  794. 
j.  Property  Previously  Conveyed  by  Heirs,  794. 
k.  Where  Land  Has  Been  Partitioned  in  Whole  or  in  Part,  794. 
1.  Land  Sold  under  Previous  Order,  or  under  Previous  Admin- 
istration, 795. 
m.  Lands  Devised,  795. 

3.  Amount  to  Be  Sold,  795. 

4.  Necessity  for  Sale  of  Personalty  before  Realty,  795. 

5.  Proceedings  in  Case  of  Court  Sales,  796. 

a.  Consent  of  Heirs,  796. 

b.  Consent  of  Secretary  of  War,  796. 

c.  Jurisdiction,  796. 

(1)  Of  Probate  Court.  797. 

(2)  Jurisdiction    of    District    Court,    797. 

d.  Time  in  Which  Application  Must  Be  Made,  798. 

e.  Proceeding  in  Personam  or  in  Rem.,  798. 

f.  Parties,  799. 

(1)  Who  May  Apply  for  Order  of  Sale,  799. 

(2)  Parties  Defendant,  799. 

(3)  Persons  Entitled  to  Be  Made  Parties;  Intervention,  799. 

(4)  Appointment   of  Attorney,   or    Guardian   Ad   Litem   for 

Incompetent  or  Absent  Parties,  799. 

g.  Notice  or  Process,  799. 

(1)  Necessity  for  Notice,  799. 

(2)  To  Whom  Notice  to  Be  Given,  800. 

(3)  Appearance  as  Waiver  of  Notice,  800. 

(4)  Form  and  Requisites  of  Notice,  800. 

(5)  Want  of  Notice  as  Ground  for  Collateral  Attack  or  Set- 

ting Aside  Sale,  801. 
h.  Thie  Petition  or  Application,  801. 

(1)  Necessity  for  Written  Petition,  801. 

(2)  Necessary  Averments,  Exhibits,  etc.,  801. 

(a)  Generally  as  to   Existence  of  Debts  and  Necessity 

for  Sale,  801. 

(b)  Verified  Exhibit  of  Property,  Debts  and  Expenses. 

801. 
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(3)  Form  and  Sufficiency  of  Averments,  802. 

(4)  Amendment  of  Petition,  802. 

(5)  Defective  Petition  as  Ground  for  Collateral  Attack,  802. 
i.  Evidence,  802. 

j.  The  Order  of  Sale,  802. 

(1)  Necessity  for  Order  of  Sale,  802. 

(2)  Presumption  as  to  Existence  of  Order,  803. 

(3)  Form  and  Sufficiency  of  Order,  803. 

(a)  Recital  as  to  Reason  or  Purpose  of  Sale,  803. 

(b)  Description   of  Land,  803. 

aa.  Necessity  for  Description;  Effect  of  Want  of 
Sufficient  Description,  803. 

bb.  Rejecting  False  Description^  803. 

cc.  Whether  Description  May  Be  Aided  by  Extrin- 
sic Evidence,  Reference  to  Other  Parts  of  Rec- 
ord, etc.,  803, 

dd.  Sufficiency  of  Description,  804. 

(c)  Designation  of  Person  to  Make  Sale,  806. 

(d)  Directions  as  to  Terms  of  Sale,  806. 

(e)  Signature  of  Judge,  806. 

(4)  Operation  and  Effect  of  Order  of  Sale,  806. 

(a)  As  an  Allowance  of  Claim,  806. 

(b)  As  Authority   for   Sale,   807. 

(5)  Revocation  of  Order  of  Sale,  807. 
k.  Inventory  and  Appraisal,  807. 

1.  Manner,  Conduct,  and  Terms  of  Sale,  807. 

(1)  Sale  Judicial  in  Character,  807. 

(2)  Duty  to  Pursue  Terms  of  Statute  and  Order  of  Sale,  808. 

(3)  Statute    Liberally  -Construed,    808. 

(4)  By  Whom  Sale  May  Be  Made,  808. 
(5y  Sale  by  Less  than  All,  808. 

(6)  Time  and  Place  of  Sale,  808. 

(7)  Private  or  Public,  809. 

(8)  In  Parcels  or  in  Gross,  809. 

(9)  Necessity  for  Possession  of  Land  Certificate  at  Time  ot 

Sale,  809. 
(10)  Terms  and  Conditions  of  Sale,  809. 

(a)  In    General;    Power   of  Administrator   to   Prescribe, 

809. 

(b)  Cash  or  Credit,  810. 

(c)  Duty  with  Respect  to  Securing  Defeired  Payments, 

810. 

(d)  Vendor's  Lien,  811. 

(e)  Bond  for  Title,  811. 

(f)  Statute  of  Frauds,  812. 
m.  Who  May  Purchase  at  Sale,  812. 

(1)  Nonresident  Aliens,  812. 

(2)  Attorney  Holding  Claims  for  Which  Property  Was  Sold, 

812. 

(3)  Right  of  Personal   Representative  to  Purchase,  812. 
n.  Bids,  813. 

o.  Report  of  Sale,  813. 

p.  Confirmation   of  Sale,   814. 


Digitized  by 


Google 


Executors'  and  Administrators'  Sales  761 

(1)  Object  and  Purpose,  814. 

(3)  Necessity  for  Confirmation,  814. 

(a)  To  Complete  Title  in  Purchaser,  814. 

(b)  Purchaser    Not    Required    to    Complete     Sale    until 

After  Confirmation,  815. 

(3)  Hearing  and  Determination,  816. 

(a)  Duty  of  Judge  with  Respect  to  Hearing,  816. 

(b)  Notice,  816. 

(c)  Evidence,    816. 

(d)  Considerations  Affecting  the   Decision,  816. 

(e)  Discretion   of  Judge   with   Respect   to   Confirmation 

or  Rejection,  816. 

(4)  What  Constitutes  and  Sufficiency  of  Confirmation,   817. 

(5)  What  Order  of  Confirmation  Must  Show,  818. 

(6)  Description  of  Property  Sold,  818. 

(7)  Erroneous  Recitals;  Clerical  Mistakes,  etc.,  819. 

(8)  To  Whom  Conveyance  Directed  to  Be  Made,  819. 

(9)  Entry  of  Order  on   Minutes,   819. 

(10)  Objections;    Right  and  Remedies  of  Purchaser,  819. 

(11)  Appellate  Proceedings,  820. 

(12)  Revocation  of  Order  of  Confirmation,  820. 

(13)  Costs,  820. 

(14)  Proof  of  Confirmation;    Presumption,  820. 

(15)  Operation  and   Effect  of  Order  of  Confirmation,  821. 

(a)  As  Curing  Defects  and  Irregularities,  821. 

(b)  Vests  Title,  821. 

(c)  Same;  Relates  Back,  821. 

(d)  As  a  Lis  Pendens;  Necessity  for  Recordation,  822. 

(e)  As    Evidence,    822. 

(f)  Conclusiveness   of  Order   of  Confirmation,   822. 

(16)  Effect   of   Order    Rejecting    Sale,   823. 
q.  The   Deed,  823. 

(1)  Necessity  for  Deed.   823. 

(2)  Right  of  Purchaser  to  a  Conveyance,  823. 

(3)  By   Whom    Executed,   823. 

(a)  Generally,    823. 

(b)  Deed   by   Administrator   after    Office    Has    Expired, 

824. 

(c)  Deed   by   Less    than   All,   824. 

(4)  Authority  to  Make  Conveyance;  Necessity  for  Order  of 

Sale,  Confirmation,  etc.,  824. 

(5)  Form  and   Requisites   of   Deed,   825. 

(a)  Deed    of    Female    Representative;    Assent    of    Hus- 

band,  Privy   Examination,   etc.,   825. 

(b)  Recitals    in    Deed,    825. 

aa.  Previous    Proceedings,    825. 

bb.  Recital    of    Representative    Capacity,    825. 

(c)  Description  of  Property  Sold,  825. 

aa.  Certainty   and   Sufficiency   in   General,   825. 
bb.  Construction  and  Interpretation,  826. 
cc.  Extrinsic  Evidence  in  Aid  of  Description,  826. 
dd.  Surplusage,    Clerical    Mistakes    and   Other    Inac- 
curacies,  827. 
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ee.  Imperfect   Description;   Application   of   Doctrine 

of  Caveat  Emptor,  827. 
ff.  Descriptions  Held  to  Be  Sufficient,  827. 
gg.  Descriptions   Held   to   Be   Insufficient,   828. 

(6)  Warranties    and    Representations,    828. 

(7)  Operation  and   Effect  of  Deed,   829. 

(a)  As   Color  of  Title;   Defective   Deeds,   829. 

(b)  Equitable  Title  Not  Affected  by  Defective  Deed,  829. 

(c)  Right,  Title,  and   Interest  Conveyed  by   Deed,  829. 

(d)  Operation  and  Effect  of  Deed  as  Evidence,  829. 
aa.  Admissibility,    829. 

(aa)  Laying  the   Foundation,   829. 

aaa.  Necessity    for   Proof  of    Authority    to 

Sell  and  Convey,  829. 
bbb.  Facts  Required  to  Be  Proved  to  Show 

Authority,  830. 
ccc.  Same;    How    Shown,    830. 
(aaa)  Generally,   830. 
(bbb)  Variance;  Idem  Sonans,  830. 
(ccc)  Recitals   in   Deed  as   Evidence  of 
Authority  to  Sell  and  Convey.  830. 
(bb)  Deeds  Admissible  under  Statute;  Evidence 

of  What  Facts,  831. 
(cc)  Deeds  Executed  by  Attorney  or  Agent,  832. 
(dd)  Deed  as   Evidence   of  Contract   for  Loca- 
tion of  Land,  832. 
(ee)  Estoppel  to  Object  to  Admission  of  Deed, 
832. 
bb.  Weight  and  Sufficiency  of  Deed  as  Evidence,  832. 
(aa)  As   Proof  of  Authority  to  Sell,  832. 
(bb)  As   to   Identification   of   Land,   833. 
r.  When   Title   Vests,   833. 
s.  Payment,  833. 

(1)  Mode  and  Medium,  833. 

(2)  Proof  of   Payment;    Presumptions,   833. 

(3)  Proceedings  to  Enforce  Payment,  to  Recover  Land,  to 

Resell   in   Case   of  Default,  etc.,  833. 

(a)  Rights  and  Remedies,  833. 
aa.  To  Enforce  Payment,  833. 

bb.  To  Recover  Land,  Foreclose  Lien,  etc.,  834. 
cc.  Resale    in    Case    of    Default,    834. 

(b)  Jurisdiction,  835. 

(c)  Administrator's  Declaration  or  Other  Pleading,  835. 

(d)  Defendant's  Answer  or  Other  Pleading,  835. 

(e)  Evidence,  835. 

(f)  Matters   Pleadable  in  Defense,  835. 

aa.  That    Sale    Has    Not    Been    Reported   or    Con- 
firmed, 836. 
bb.  Failure  of  Administrator  to  Execute  Deed,  836. 
cc.  That  Sale   Was  Invalid,  Defective  or  Irregular, 
836. 
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dd.  That   Title    Is   Defective;   Failure   of  Title,   836. 
ee.  Failure    of    Administrator     to    Extinguish     Out- 
standing Liens  as  Per  Agreement,  837. 
ff.  Mistake   and   Fraudulent   Representations,   837. 
gg.  Breach  of  Covenant  or  Warranty,  838. 
hh.  That   Sale   Was   Illegal   or   Contrary   to   Public 

Policy,  838. 
ii.  Tender,  838. 
jj.  Failure   of  Administrator   to    Renew   His    Bond, 

838. 
kk.  Statute  of  Limitations,  838. 

11.  Defenses  Available  to  Sureties,  838. 
mm.  Counterclaim,  Set-Off,  etc.,  839. 
(g)  Judgment  or  Decree,  840. 
(h)  Costs,  840. 
t.  Disposition  of  Proceeds,  840. 
u.  Review  of  Proceedings,   840. 

(1)  In   the   Same   Court,   840. 

(2)  In  Higher  Court,  841. 

(a).  Who  May  Seek  Review,  841. 

(b)  Mode  of  Review,   841. 

(c)  Parties,  841. 

(d)  Petition   or   Other   Pleading,   841. 

(e)  Amendments,  841. 

(f)  Matters    Reviewed    and    Determined,    841. 

(g)  Presumptions   on  Appeal,   841. 

6.  Right,   Title,   Duties   and   Liabilities   of   Purchaser,   842. 

a.  Bona  Fide  Purchasers,  842. 

(1)  In  General;  Who  M^y  Be  Bona  Fide  Purchaser,  842. 

(2)  Purchaser  from  Original  Purchaser,  842. 

(3)  Purchaser  at  Void  Sale,  843. 

(4)  Same;  Jurisdictional  Defects  Rendering  Sale  Void,  843. 

(5)  Same;   Where   Court,    Having  Jurisdiction,    Transcends 

Same,  843. 

(6)  Effect  of  Defects  Not  Going  to  the  Jurisdiction,  844. 

(7)  Same;   Effect  of  Purchaser's  Knowledge  of  Fraud,   De- 

fects, Irregularities,  etc.,  844. 

(8)  Same;  Defects  and  Irregularities  Not  Going  to  the  Ju- 

risdiction, 845. 

(9)  The   Record  as   Notice,   846. 

(a)  Right  to  Rely  upon  Order  of  Sale  and  Confirmation, 

846. 

(b)  Same;  Purchaser  Must  Look  to  the  Jurisdiction,  847. 

(c)  Where     Record    Shows     That    Court    Was    without 

Power,  or  Has  Transcended  Its  Jurisdiction,  847. 

(d)  Purchaser    Not   Bound    to   Notice    Entire     Record; 

Record  Notice  of  What  Matters,  848. 

(10)  Rights  as   against   Recorded  Conveyances,   849. 

(11)  Will  Filed  and  Proved,  as  Notice  to  Purchaser,  849. 

b.  Warranties  and  Representations;  Rule  of  Caveat  Emptor,  849. 

(1)  Caveat    Emptor    the    General    Rule;    No    Implied    War- 
ranty, 849. 


Digitized  by 


Google 


764  Executors'  and  Administrators'  Sal^s 


(2)  Duty  of  Purchaser  to  Ascertain  Authority  of  Adminis- 

trator, 850. 

(3)  Duty   of   Administrator    to    Make    Defects    Known,  850. 

(4)  Authority   to    Bind   the   Estate   by   Warranty  or  Repre- 

sentation, 850. 

(5)  Duty  to  Give  Personal  Guaianty;   Personal   Liability  of 

Administrator,    851. 

(6)  Limitations  of  Rule  of  Caveat   Emptor,  851. 

(a)  Does    Not    Necessarily   Take   as   under   a   Quitclaim 

Deed,  851. 

(b)  Rule  Extends  Only  to  Matters  Discoverable  bj  Or- 

dinary   Diligence,    851. 

(c)  Not  Affected  by  Secret  Conveyances,  Trusts  or  Eq- 

uities, 851. 

(d)  Same;      Where    Purchaser    Buys    Mere    Equity  or 

Chance  of  Title,  853. 

(e)  Application  of  Rule  in  Case  of  Fraud,  Misrepresen- 

tation,  or   Mistake,   854. 

(f)  Application  of  Rule  in  Case  of  Insufficient  or  Un- 

certain   Description,   856. 

(g)  Illegal  Sale  of  Rejected  Land  Certificate,  856. 
c.  Title,  Interest  and  Right  Passing  to  Purchaser,  856. 

(1)  Right   of   Bidder   to    Enforce   Peiformance   of  Contract, 

856. 

(2)  Outstanding  and    Subsequently   Acquired    Interests,  857. 

(3)  Rights  and  Equities  in  Case  of  Excess  or  Deficiency  in 

Land,   857. 

(4)  Administrator  as  Trustee  for  Purchaser  and  Vice  Versa, 

858. 

(5)  Right,  Title,  and  Priority  as  against  Third  Persons,  858. 

(a)  Proceeding  and  Sale  as  a  Lis  Pendens,  859. 

(b)  Rights  of   Purchaser   from   Original   Purchaser,   859. 

(c)  Rights  of  Purchaser  Where  Judgment  Creditor   Had 

No  Notice,  859. 

(d)  Rights   and    Priorities    in    Particular    Instances,    859. 

(6)  Right,  Title  and  Interest  in  Particular  Instances,  8^- 

(a)  Under  Sale  of  Land  Conveyed  by  Debtor  of  Estate 

to  Heir  in  Consideration  of  a  Release,  860. 

(b)  Sale   under   Second    Order    Directing    Sale   of   Only 

One-Half  the  Quantity,  861. 

(c)  Where    Administrator    Owned    Life    Interest;    I3e«d 

Construed,    861. 

(d)  Operation  of  Deed  to  Husband,  862. 

(e)  Sale  of  Community  Property,  862. 

(f)  Where  Purchaser  Also  Held  Vendor's  Lien,  86S. 
(g)  Where    Mortgage    for    Purchase    Money    Is    Taken 

Back,  862. 
(h)  Under   Paschal's   Digest,   Article   1327,   862. 
(i)  Under   Sale   of   Interests   in   Public   Lands,  862. 
(j)  Under     Sale     by    Commissioners     W'ho     Are    ^^^^ 
Heirs,   864. 
7.  Collateral  Attack,  864. 

a.  When    Collateral;    When    Direct,    864. 
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b.  Who  May  Attack  Sale,  865. 

c.  When  Lies;  General  Doctrine,  865. 

d.  Particular  Grounds  of  Attack  Considered,  867. 

(1)  Sales   under  Void   and   Irregular  Administrations,   867. 

(a)  Generally,  867. 

(b)  Effect  of  Recognition  by  Court,  867. 

(c)  After  Authority  Has  Terminated  or  Lapsed;  Second 

and  Other  Administrations,  867. 

(d)  Delay  in   Granting  First  Administration,   868. 

(2)  Absence  of  Valid  Debts;  Sale  without  Necessity  or  for 

Improper    and    Unauthorized    Purpose,    869. 

(3)  Fraudulent  Sales,  869. 

(4)  Sale  of  Property  Not  Subject  to  Sale,  871. 

(5)  Defects  and  Irregularities  in  Proceedings  to  Sell,  871. 

(a)  Disqualification   of  Ju.dge,   871. 

(b)  Noncompliance   with    Statutes,    Generally,   871. 

(c)  Preliminary  Steps  Defective,  871. 

(d)  Clerical   Omissions   and   Misprisions,   872. 

(e)  Want   of   Petition    or   Application,   872. 

(f)  Defective  Petition;  Failure  to  Show  Proper  or  Suffi- 

cient  Grounds   for  Sale,  872. 

(g)  Want   of   Notice   or   Process,   873. 

(h)  Want  of  Exhibit  Showing  Condition  of  Estate;  De- 
fective  Exhibit,  873. 
(i)  Want  of  Inventory  and  Appraisal,  874. 
(j)  Objections    Going  to   the   Order   of   Sale,   Want   of 
Order,  etc.,  874. 
aa.  Necessity  for  Order,  874. 

bb.  Defective    or    Insufficient   Description    in    Order 
of   Sale,   874. 
(k)  Violation  of  Statute  or  Order  in  Making  Sale,  875. 
aa.  Sale  and  Report  by  Agent,  875. 
bb.  Sale   at   Wrong  Time   or   Place,   875. 
cc.  Sale  in   Gross   Instead  of  in   Parcels,   875. 
dd.  Departure    from    Terms    Prescribed    by    Statute 
or    Order,    876. 
(1)  Inadequacy  of  Price,  876. 
(m)  Administrator  Purchasing  at  His  Own  Sale,  877. 
(n)  Objections  Going  to  the  Report  of  Sale,  877. 
aa.  Return    Not    Made    in    Time,    877. 
bb.  Want  of  Verification,  877. 

cc.  Failure  to  Enter  Report  of  Sale  on  Minutes,  877. 
dd.  Misdescription;      Erroneous      Recitals;     Clerical 
Mistakes,   etc.,   877. 
(o)  Objections    Going    to    the    Order    of    Confirmation; 
Want  of  Confirmation,  etc.,  877. 
aa.  Want  of  Confirmation,  877. 
bb.  Confirmation  at  Same  Term  as  Report,  877. 
cc.  Insufficient     Description;     Misrecitals;     Clerical 

Mistakes,   etc.,  878. 
dd.  Failure  to  Enter  Confirmation  on  Minutes,  H78. 

e.  Presumption  and  Proof,  878. 
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(1)  General   Doctrine  as  to   Presumptions  in  Favor  of  Va- 

lidity, 878. 

(2)  Where  Transaction  Ancient,  Record  Silent,  etc.,  879. 

(3)  Where    Matter    Would    Ordinarily    Appear    of    Record; 

Necessity  for  Production,  of  Record,  879. 

(4)  Presumption   in   Case   of   Erasures,   Interlineations,  etc., 

879. 

(5)  Recitals  Not  Enlarged  by  Presumption  to  Defeat  Title, 

880. 

(6)  Presumptions  Indulged  in  Absence  of  Proof,  Not  against 

the  Record,  880. 

(7)  Record   Notice   as   to   What   Matters;    to   What   Extent 

Record  Prevails  against  Presumption,  880. 

(8)  Presumption   Rebuttable   by   Facts,   880. 

(9)  Presumption   and  Proof  of  Particular   Matters,  881. 

(a)  Appointment    and     Qualification    of     Administrator 

and  Authority  to  Sell,  881. 

(b)  Presumption  as  to  Whether  Authority  Has  Termi- 

nated  or  Lapsed,   881. 

(c)  As  to  Execution  of  Bond,  881. 

(d)  As  to  the  Petition  or  Application  to  Sell,  882. 

(e)  As  to  Existence  of  Facts  Authorizing  Sale,  882. 

(f)  As  to  Existence  of  Order  of  Sale  and  Its  Sufficiency, 

883. 

(g)  As  to  Confirmation,  883. 

(h)  Genuineness  of  Judge's  Signature,  884. 
(i)  As  to  Property  Sold,  884. 
(j)  Execution  and  Validity  of  Deed,  885. 
(k)  As  to  Payment  or  Performance  by  Purchaser,  885. 
8.  Proceedings  to  Set  Aside  Sales,  886. 
a.  Who  May  Attack  Sale,  886. 

(1)  Generally,   Parties   in   Interest,   886. 

(2)  Heirs  and  Devisees,  887. 

(3)  .Devisee  of  Heirs,  887. 

(4)  Purchaser  under  Judgment  against  Heir,  887. 

(5)  Administrator  De  Bonis  Non,  887. 

(6)  Persons  Estopped  to  Attack  Sale,  888. 

(a)  Applies  to  Parties;    Not  to  Witnesses,  888. 

(b)  Estoppel    of    Heir    Who    Procures    Sale    or    Accepts 

Benefits;  Acquiescence,  Laches,  Ratification,  etc., 
888. 

aa.  Generally,   888. 

bb.  Where  Heirs  Procure  Order  and  Sell  Land  as 
Commissioners,  889. 

cc.  Estoppel  of  Married  Women,  889. 

dd.  When  Infant  Bound  by  Acts  of  His  Guardian,  889. 

ee.  Where  Heir  Represented  by  Guardian  Ad  Litem, 
889. 

ff.  When  Estopped  to  Deny  Capacity  of  Administra- 
tor but  Not  His  Fraud,  889. 

gg.  Acceptance  of  Part  Remaining  Unsold,  890. 

(c)  Estoppel  of  Administrator,  890. 

aa.  Estoppel  to  Deny  Fact  of  Sale,  890. 
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bb.  Estoppel  of  Administrator  to  Claim  against  His 
Own  Deed,  890. 

cc.  Estoppel  by  Agreement,  Participation,  Acquies- 
cence,  Laches,  -etc.,   890. 

(d)  Estoppel  of  Purchasers  and  Privies,   891. 

(e)  Person  Obtaining  Injunction  and  Forcing  Sale  under 

Bond,  891. 

b.  Grounds  for  Setting  Aside  Sale,  892. 

(1)  Setting  Aside  of  Will,  892. 

(2)  Fraud,  892. 

(3)  Want  of  Necessity  for  Sale,  892. 

(4)  Sale  at  Wrong  Time  or  Place,  892. 

(5)  Administrator  Purchasing  at  His  Own  Sale,  892. 

(6)  Inadequacy  of  Price,  892. 

(7)  Objections  Going  to  the  Report,  Delay  in  Making,  etc., 

892. 

(8)  Objections    Going  to  the    Confirmation,    Want  of    Con- 

firmation,  etc.,   893. 

(9)  Failure  of  Purchaser  to  Pay  or  Perform,  893. 

c.  Jurisdiction,  893. 

(1)  Of   District   Court,   893. 

(2)  Of  County  Court,  894. 

d.  Venue,  894. 

e.  Parties,  895. 

(1)  Necessity  for  Proper  Parties,  895. 

(2)  Parties  Plaintiff,  895. 

(3)  Parties  Defendant,  895. 

f.  Joinder  of  Causes  and  Parties,  895. 

g.  The  Petition,  895. 

(1)  Necessary  Averments,  895. 

(2)  Matters  to  Be  Specially  Alleged,  895. 

(3)  Form  and  Sufficiency  of  Averments,  896. 
h.  The  Answer,  896. 

(1)  Matters  of  Defense,  896. 

(a)  Counterclaim;    Agreement  for   Set-Off,   etc.,   896. 

(b)  Plea  of  Bona  Fide  Purchaser,  897. 

(c)  Adverse   Possession,   Laches   and  Limitations,   897. 

(2)  Admissions  and  Issues,  898. 
i.  Issues,   How  Tried,  898. 

J.  Evidence,  899.         / 

(1)  Presumption  and  Burden  of  Proof,  899. 

(a)  As  to  Jurisdiction,  899. 

(b)  As  to   Identity  of  Land,  899. 

(c)  Absence  of  Payment  as  Presumptive  of  Fraud,  899. 

(d)  As   to   Disposition  of  Proceeds  of  Illegal   Sale,  899. 

(e)  Burden  to  Prove   Notice  of  Equitable  Title,  899. 

(2)  Admissibility,  899. 

(a)  Record  and  Parts  of  Record,  899. 

(b)  Admissibility  of   Deed,   900. 

(c)  Variance,  901. 

(d)  Parol  Eviflence.  901. 

aa.  To  Contradict   Recitals  in  Deed,  901. 
,  bb.  Declaration  of  Administrator  to  Prove  Fraud,  901. 
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cc.  To   Prove   Sale  for   Confederate   Money,  901. 
dd.  To  Show  Disposition  of  Proceeds,  902. 
ee.  Reconveyance      by    Purchaser    to   Administrator, 
•  902. 
(e)  Evidence  to  Show  Ratification,  902. 
(3)  Weight  and  Sufficiency  of  Evidence,  902. 

(a)  To  Authorize  Submission  of  Issue,  902. 

(b)  To    Prove    Death    of    Decedent,    Appointment  and 

Qualification  of  Administrator,  902. 

(c)  To  Prove  That  Administration  Had  Lapsed,  902. 

(d)  To  Prove  Debts,  902. 

(e)  To  Prove  Want  of  Debts,  903. 

(f)  To  Rebut  Presumption  of  Sufficient  Evidence,  903. 

(g)  To  Prove  Fraud,  903. 

(h)  To  Identify  Land  or  Certificate,  903. 

(i)  Weight  and  Sufficiency  of  Deed  as  Evidence,  903. 

(j)  Held  to  Show  No  Equity,  904. 
k.  Instructions,  904. 
1.  The  Verdict,  904. 
m.  The  Judgment,  904. 
n.  Costs  on  Setting  Aside  Sale,  904. 
o.  Effect  of  Setting  Aside  Sale,  904. 

(1)  Revests  Title;    Land  Falls  Back  into  Administration, 904. 

(2)  Purchaser  as  Trustee  for  Persons  Defrauded,  905. 

(3)  Return  of  Purchase  Money,  905. 

(4)  Accounting  for  Rents,  Profits  and  Improvements,  907. 

(a)  Lien  of  Plaintiff  for  Rents  and  Profits,  907. 

(b)  Accounting  between  Administrator  and  Estate,  907. 

(c)  Accounting    for    Improvements,    907. 

(5)  Liability  of  Bona  Fide  Purchaser  from  First  Purchaser, 

to  Estate  upon  Outstanding  Negotiable  Note,  907. 

(6)  Personal    Liability  of  Administrator,   907. 
9.  Injunction  against  Sale,  907. 

10.  Liability   of   Administrator  for   Wrongful   Sale,   907. 

11.  Administrator's   Sale   Compared  with   Sale   under   Execution,  Sale 

by  Heirs,  etc.,  908. 

CROSS  REFERENCES. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS,  ante,  p.  364,  and 
cross  references  there  given. 


I.    Personalty. 

A.    GENERALLY   AS   TO   POWER 
TO  SELL. 

"An  executor  or  administrator  may 
lawfully  sell  the  personal  estate  of  the 
deceased,  unless  prohibited,  at  public 
or  private  sale  without  the  order  of 
the  judge  qf  probate,  within  the  juris- 
diction of  the  court  where  such  prop- 
erty is  assets  in  his  hands  for  admin- 


istration, and  the  purchaser  will  take 
good  title  thereto,  provided  the  prop- 
erty was  assets  within  the  control  and 
jurisdiction  of  the  court  where  ad- 
ministration was  granted.  He  can  not 
make  such  sale,  however,  when  he  has 
not  the  right  to  enforce  collection." 
Solinsky  v.  Fourth  Nat.  Bank,  82  Tex. 
244,  246,  17  S.  W.  1050. 

Order      of      Court— Necessity.— "At 
common  law,  it  is  believed  that  an  ad- 
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ministrator  could  sell  without  an 
order  of  court."  Erskine  z'.  De  La 
Baum,  3   Tex.  406,   420. 

Slaves. — See  Tippett  v.  Mize,  30 
Tex.  362. 

B.  DELEGATION  OF  POWER  BY 

INDEPENDENT   EXECUTOR. 

See  post,  "Delegation  of  Power," 
II,  F,  6;  "Same — Exercise  of  Power 
by  Administrator,  d.  b.  n.,  c.  t.  a., 
etc.,  "   II,   F,  7. 

C.  PROPERTY       SUBJECT      TO 
SALE. 

1.    Land  Certificates. 

Land  certificates,  not  merged  in 
patent,  are  not  real  estate,  and  may  be 
sold  by  an  administrator  as  any  other 
chattel.  Melton  v.  Turner,  38  Tex.  81, 
85;  Cox  V,  Bray,  28  Tex.  247,  260; 
Pleasants  v.  Dunkin,  47  Tex.  343,  355; 
Peevy  v.  Hurt,  32  Tex.  146. 
8.    Notes,  Bonds,  etc. 

An  administrator,  by  virtue  of  his  ap- 
pointment, obtains  the  title  in  promis- 
sory notes  or  other  written  evidences 
of  debt  held  by  the  intestate  at  his  death 
and  coming  to  administrator's  posses- 
sion, and  may  sell,  transfer,  and  in- 
dorse the  same.  Groce  v.  Herndon,  2 
Tex.  410,  following  Gayle  v.  Ennis,  1 
Tex.  184. 

A  note  payable  to  an  individual  as 
administrator  is  assignable,  and  an  as- 
signment by  the  administrator  carries 
complete  title  to  the  purchaser. 
Lipscomb  v.  Ward,  2  Tex.  277;  Mc- 
Kinney  v.  Peters,  Dallam  545;  Gayle 
V.  Ennis,  1  Tex.  184. 

Sale  by  Independent  Executor. — 
By  the  terms  of  her  will  testatrix  ex- 
pressed "full  confidence  in  the  integ- 
rity and  honesty,"  of  the  executor 
therein  named,  whom  she  denominated 
"my  friend,"  and  to  whom  she  gave 
full  power  to  "handle,  manage,  and 
control"  her  estate,  and  to  "sell,  re- 
lease, and  convey,  by  deed  or  other 
conveyance,"  any  and  all  her  property, 
which  property,  or  the  proceeds  of  the 
sale  thereof,  were  to  be  held  by  him 
7  Tex— 49 


in  trust  for  her  daughter  during  the 
latter's  life.  Held,  that  the  executor 
had  power  to  bind  the  estate  by  giving 
his  note  for  money  borrowed  to  pay 
debts  of  the  estate,  and  to  secure  such 
note  by  hypothecating  a  note  given  by 
the  vendee  of  land  belonging  to  the  es- 
tate and  sold  by  such  executor.  Prieto  v. 
Leonards,  74  S.  W.  41,  32  Tex.  Civ. 
App.  205. 

Indorsement  of  Administrator 
Transferring  Mere  Right  of  Action  on 
Overdue  Notes  Payable  to  Decedent. 
—See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  975. 

Right  of  Indorsee  of  Note  to  Ad- 
ministrator to  Sue.— See  the  title 
BILLS,  NOTES  AND  CHECKS,  vol. 

2,  p.  1040. 

Power  of  Probate  Court  to  Order 
Sale. — It  may  well  be  doubted  whether 
the  probate  court  could  confer  on  an 
administrator  authority  to  sell  the 
notes  and  accounts  belonging  to  the 
estate  of  his  intestate.  The  statute 
(Hart,  pig.,  art.  1182)  does  not  in  terms 
authorize  the  sale  of  claims  for  money 
due  the  estate,  but  enjoins  their  col- 
lection. Perry  v.  Booth,  7  Tex.  493,  * 
497. 

Actions — Pleading  —  Evidence. — In 
absence  of  plea  denying  under  oath 
plaintifFs  ownership  of  a  negotiable 
note  endorsed  to  plaintiff  by  one  pur- 
porting to  be  administratrix,  such  en- 
dorsement with  possession  of  the  note 
will  be  sufficient  evidence  to  recover 
upon  such  note  and  endorsement. 
Abercrombie  v,  Stillman,  77  Tex.  589, 
14  S.  W.  196. 

Defense  to  suit  by  an  administrator 
on  note  that  he  had  no  authority  to 
sell  must  aver  offer  to  restore  goods 
received.  Claiborne  v,  Yoeman,  15 
Tex.  44,  46. 

3.  Slave  Property. 

See  ante,  "Generally  as  to  Power  to 
Sell,"  I,  A. 

D.   CONDUCT  OF  SALE. 
1.   Time  and  Place. 
Under  the  law  in  force  April  2,  1844, 
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an  administrators  sale  of  a  land  cer- 
tificate was  not  regarded  to  be  made  at 
the  <:ourthouse  door  of  the  county  in 
which  the  land  on  which  the  certificate 
was  issued  was  situated,  since  before 
the  issuance  of  a  patent  the  interest  of 
the  owner  was  but  a  chattel  interest, 
and  might  be  sold  as  other  personal 
property.   Melton  v.  Turner,  38  Tex.  81. 

Of  Slave  Property.— Under  Act  Feb. 
4,  1841,  providing  that  administrators' 
sales  shall  be  governed  by  the  statute 
regulating  sales  under  execution;  and 
under  Act  Jan.  27,  1842,  poviding  that 
execution  sales  of  land  and  negoes 
shall  be  at  the  court  house  of  the 
county  in  which  the  sale  takes  place, 
unless  the  judge  of  probate  designates 
a  different  place, — an  administrator's 
sale  of  a  slave  at  a  different  place 
than  that  designated  is  void,  and  con- 
veyed no  title  to  the  purchaser.  Peters 
V,  Caton,  6  Tex.  554. 
d.   Manner  of  Transfer. 

Of  Promissory  Notes. — The  indorse- 
ment by  an  administratrix  of.  a  note 
belonging  to  the  estate  passes  title 
without  proof  that  the  note  was  sold 
by  her  in  accordance  with  the  probate 
laws.  Abercrombie  v.  Stillman,  77  Tex. 
589,  14  S.  W.  196. 

E.  TERMS,    WARRANTIES,    CON- 
DITIONS. 

Such  part  of  an  answer  to  suit  on 
a  promissory  note  as  relies  on  admin- 
istrator's warranty  of  soundness  of 
slave  is  properly  stricken  out.  Able  v. 
Chandler,   12  Tex.  88,  92. 

F.  PAYMENT. 

In  Confederate  Money. — Adminis- 
trators who,  during  the  Civil  War, 
converted  assets  into  Confederate 
money,  are  liable,  at  the  present  day, 
for  a  devastavit.  White  v,  Gardner, 
37  Tex.  407. 

IT.    Real  Estate. 
A.    GENERALLY   AS   TO   POWER 
TO      SELL— NECESSITY     FOR 
ORDER  OF  COURT. 

"The  powers  of  an  administrator  re- 


lating to  the  sale  and  conveyance  of 
lands  are  wholly  statutory.  At  com- 
mon law  he  had  no  power  to  sell  lands 
for  any  purpose,  and  in  Texas  he  can 
only  sell  ^them  when  duly  ordered  to 
do  so  by  the  probate  court,  which  sale 
must  be  reported  to  such  court  and 
confirmed.  Rev.  Stat.,  art.  2144."  Club 
Land,  etc.,  Co.  v.  Dallas  County,  26 
Tex.  Civ.  App.  449,  452,  64  S.  W.  872, 
reversed  in  95  Tex.  200.  See,  to  the 
same  effect,  Coy  v.  Gaye  (Civ.  App.), 
84  S.  W.  441;  Collins  v.  Ball,  etc.,  Co., 
82  Tex.  259,  17  S.  W.  614;  Gillenwaters 
V,  Scott,  62  Tex.  670,  672;  Williams  v. 
San  Saba  County,  59  Tex.  442;  Hartley f. 
Harris,  70  Tex.  181,  7  S.  W.  797;  Stone 
V.  Ellis,  69  Tex.  325,  7  S.  W.  349;  Mc- 
Cown  V,  Terrell,  9  Tex.  Civ.  App.  66, 
29  S.  W.  484;  Graham  v.  Hawkins,  38 
Tex.  628;  Barrett  v.  Barrett,  31  Tex. 
344,  346;  Matula  v,  Freytag,  101  Tex.  357, 
107  S.  W.  536,  reversing  104  S.  W. 
492;  Jones  v.  Lee,  86  Tex.  25,  50,  22  S. 
W.  386,  1092,  affirming  20  S.  W.  863; 
Ball  V,  Collins  (Sup.),  5  S.  W.  622.  See 
dictum  in  Erskine  v.  De  La  Baum,  3 
Tex.  406,  420,  where  it  is  said  that  "at 
common  law,  it  is  believed  that  an 
administrator  could  sell  without  an 
order  of  court." 

An  agreement  by  an  administrator, 
without  order  of  court,  to  convey  land 
to  county  in  exchange  for  conveyance 
to  an  heir,  is  void.  Williams  v,  San 
Saba   County,   59   Tex.   442,   444. 

To  authorize  the  sale  of  land  under 
the  probate  act  of  1840,  the  administra- 
tor was  required  to  obtain  an  order 
for  sale,  clear  and  specific  in  terms; 
and  such  order  should  be  strictly  pur- 
sued to  pass  title  to  the  purchaser. 
Graham   v.   Hawkins,   38   Tex.  628. 

Under  the  express  provisions  of 
Rev.  St.  1895,  art.  2113,  an  executor 
has  no  power  to  convey  title  to  prop- 
erty of  the  estate  by  a  sale  unauthor- 
ized by  the  court.  Judgment  Matulla 
V.  Freytag  (Civ.  App.),  104  S.  W.  492. 
reversed.  Matula  v.  Freytag,  101  Tex. 
357,  107  S.  W.  536. 

Decedent   having  owned  in  common 
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with  another  a  survey  for  league  and 
labor,  his  administratrix  took  the  lo- 
cation as  real  estate  but  as  trustee  and 
not  as  owner  and  it  became  her  duty 
to  recover  and  hold  possession;  not  to 
abandon  it  or  convert  it  into  a  dif- 
ferent kind  of  estate.  She  could  dispose 
of  it  for  the  purposes  and  in  the  man- 
ner prescribed  by  law  and  not  accord- 
ing to  her  own  judgment  of  what  was 
to  the  estate's  interest.  Jones  v.  Lee, 
86  Tex.  25,  50,  22  S.  W.  386,  1092,  af- 
firming 20   S.   W.   863. 

When  the  vendor  in  an  executory 
contract  obtained  a  decree  of  foreclo- 
sure in  1873  he  was  thereby  concluded 
from  asserting  that  the  superior  title 
remained  in  him.  After  foreclosure 
his  position  was  that  of  a  lien  creditor. 
If  a  foreclosure  made  in  1873  was  de- 
creed against  the  administrator  of  the 
vendee's  estate,  the  vendor  could  have 
had  the  sale  made  under  his  decree,  or 
by  asserting  his  lien  through  the  pro- 
bate court,  he  could  have  obtained  an 
order  of  sale.  If  the  administrator  as- 
sumed to  sell  at  private  sale,  and  con- 
vey the  property  in  satisfaction  of  the 
«lecree  of  foreclosure,  the  recitals  of 
his  deed  can  not  supply  the  place  of 
an  order  of  sale  and  confirmation  of 
sale.  The  existence  of  these  must  be 
shown  to  pass  title.  Hartley  v.  Harris, 
70  Tex.  181,  7  S.  W.  797. 

B.  ANTE-ADMINISTRATION 
SALES  AND  CONTRACTS  TO 
SELL. 

See  the  titles  EXECUTORS  AND 
ADMINISTRATORS,  ante,  p.  364; 
SPECIFIC  PERFORMANCE. 

In  trespass  to  try  title  by  one  claim- 
ing as  devisee  of  a  league  of  land,  a 
contract  entered  into  by  S.,  claiming  to 
be  executor,  and  a  third  party,  for  the 
location,  by  such  third  party,  at  his 
own  expense,  of  a  certificate  covering 
the  land  in  question,  and  a  subsequent 
location  and  grant  by  such  executor  to 
the  third  party  of  the  land  in  question, 
is    not   admissible    in    evidence;    it    not 


having  been  shown  that  S.  had  ever 
qualified  as  executor,  and  the  will  it- 
self showing  that,  if  he  had  qualified, 
he  had  no  authority  to  sell  the  land. 
Grimes  v.  Smith,  70  Tex.  217,  8  S. 
W.   33. 

Specht  sued  Collins  for  specific  per- 
formance or  for  damages  for  the 
breach  of  the  following  contract:  "I 
hereby  give  to  H.  Specht,  of  Galves- 
ton, the  first  right  to  purchase  of  the 
State  school  sections  in  Wichita 
county  filed  upon  in  the  name  of  H. 
D.  Collins  as  soon  as  administration  is 
had  upon  the  estate,  said  Specht  to 
pay  for  said  lands  at  rate  of  50  cents 
pel  acre  net  as  lands  now  stand.  Deni- 
son,  Feb.  20,  1886.  (Signed)  A.  R. 
Collins."  H.  D.  Collins  was  the  wife 
of  defendant  and  had  been  dead  about 
eighteen  months  at  the  making  of  the 
contract.  Held:  1.  That  A.  R.  Col- 
lins had  no  power  in  the  absence  of 
facts  that  would  give  him  sole  con- 
trol of  the  estate  to  make  a  contract 
that  would  bind  the  estate  and  bind 
the  court  under  whose  orders  the  es- 
tate should  be  administered.  2.  De- 
fendant could  not  pledge  the  course 
of  administration  and  the  orders  of  the 
court.  3.  The  plaintiff  knew  this,  and 
both  parties  are  presumed  to  know 
that  public  policy  and  the  policy  of 
the  law  were  opposed  to  such  a  con- 
tract. 4.  The  tendency  of  the  contract 
was  illegal;  it  contemplated  a  viola- 
tion of  it  not  a  fraud  upon  the  estate 
and  the  court.  5.  The  trial  court  prop- 
erly refused  damages  for  the  breach 
of  the  contract.  Specht  v.  Collins,  81 
Tex.  213,   16   S.  W.  934. 

A  wife  owning  as  separate  property 
a  tract  of  land,  made  a  will  giving  her 
estate  to  her  daughter,  appointing  her 
husband  independent  executor  with 
power  to  sell  and  reinvest  the  pro- 
ceeds, the  will  designating  the  tract 
of  land  in  controversy.  Subsequently 
she  executed  a  power  of  attorney,  with 
privy  acknowledgment,  to  her  hus- 
band,  under  which   he   exchanged   the 
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land  for  another  tract.  Soon  after- 
wards the  wife  died  and  the  will  was 
probated.  The  land  acquired  by  the 
exchange  was  inventoried  as  her  prop- 
erty. Soon  after  her  death  the  parties 
exchanged  possession,  the  husband 
with  his  daughter,  the  legatee,  residing 
upon  the  acquired  land.  The  husband 
sold  from  this  tract  a  part  thereof, 
receiving  the  purchase  money,  the 
purchaser  taking  possession.  Seven 
months  after  her  majority  the  daughter 
sued  in  trespass  to  try  title  for  the 
tract  her  father  had  disposed  of  in  the 
exchange.  No  oflfer  was  made  by 
plaintiff  to  reconvey  that  acquired, 
though  she  disclaimed  ownership  of 
it.  The  defendant  did  not  ask  a  recon- 
veyance, but  set  up  improvements, 
which,  however,  were  not  insisted  upon 
on  the  trial.  Held:  1.  The  will,  speak- 
ing from  the  death  of  the  wife,  evi- 
dences that  the  maker  did  not  know 
of  her  husband's  effort  to  exchange 
the  land  for  other  land,  or  that  she 
regarded  the  effort  as  not  affecting 
her  estate  in  the  land  disposed  of  by 
the  will.  2.  The  will  did  not  author- 
ize the  ratification  of  the  invalid 
conveyance.  3.  While  under  the 
will  the  husband  could  have  disposed 
of  the  land,  yet  he  did  not;  nor  were 
liis  acts  in  moving  upon  the  acquired 
land,  inventorying  it,  and  keeping  pos- 
session, etc.,  an  execution  of  the 
power  or  an  estoppel  against  the  lega- 
tee. 4.  It  was  not  necessary  to  entitle 
plaintiff  to  recover  that  a  reconveyance 
be  tendered  of  the  lands  received  in 
exchange  for  that  sued  for.  5.  The 
defendant  not  having  asked  affirmative 
relief,  can  not  complain  that  it  was  not 
:granted.  6.  The  residence  of  plain- 
tiff during  her  minority  with  her  father 
as  part  of  his  family  upon  the  land 
did  not  charge  her  with  an  approval 
of  the  exchange  of  the  lands,  but  if 
she  had  so  done,  her  suit,  having  been 
brought  within  reasonable  time  after 
reaching  majority,  would  be  an  avoid- 
ance of  such  act  if  done  while  a  minor. 


Cardwell  v,  Rogers,  76  Tex.  37,  12  S. 
W.  1006. 

C.  POWER  OF  PROBATE  CLERK. 
See  the  title  PARTITION. 

D.  POWERS  OF  TEMPORARY  AD- 

MINISTRATOR. 

An  administrator  pro  tern  has  no 
right  to  sell  and  can  give  no  title  un- 
less sale  made  under  order  of  probate 
court.  liobinson  v.  Martel,  11  Tex. 
149,  154.  See,  also,  the  title  EXECU- 
TORS AND  ADMINISTRATORS, 
ante,  p.  364. 

E.  SALE  BY  WIDOW,  HEIR,  OR 
DEVISEE;  WHEN  PERSON 
SELLING  IS  ALSO  REPRE- 
SENTATIVE   OF    ESTATE. 

See  the  title  EXECUTORS  AND 
ADMINISTRATORS,  ante,  p.  364. 

A  deed  by  the  widow  of  deceased, 
as  his  legal  representative  in  perform- 
ance of  his  contract  of  sale  of  com- 
munity property,  she  receiving  the 
agreed  consideration,  estops  one  to 
claim  an  interest  in  the  land  as  her 
heir,  though  the  recited  decree  of  the 
probate  court,  purporting  to  authorize 
the  deed,  is  void.  Cope  v,  Blount,  38 
Tex.  Civ.  App.  516,  91  S.  W.  615.  af- 
firmed in*  101  Tex.  632,  no  op. 

The  property  of  a  decedent  having 
been  partitioned  between  the  widow 
and  her  son,  who  subsequently  died 
unmarried,  a  deed  signed  by  her,  as 
the  administratrix  and  sole  heir  of  her 
husband,  passes  her  title;  and,  even  if 
it  does  not,  it  can  not  be  questioned 
by  one  who  claims  title  under  a  void 
sale  of  the  property  as  that  of  the  de- 
cedent. Henderson  v,  Lindley,  75  Tex. 
185,  12  S.  W.  979. 

A  testator  devised  to  his  wife  a  one- 
third  interest  for  life  in  his  real  prop- 
erty, with  remainder  to  his  children, 
and  made  her  independent  executrix 
of  his  estate.  In  a  sale  of  a  part  of 
the  real  property,  the  deed  was  signed 
by  the  widow  individually,  and  by  two 
adult  children,  but  in  the  body  of  the 


Digitized  by 


Google 


Executors'  and  Administrators'  Sales 


773 


deed  she  was  described  as  **relict  of 
R.  and  executrix  of  the  estate  of  the 
said  R."  The  grantee  paid  full  value. 
Held,  that  the  deed  conveyed  all  title 
vested  in  her  either  as  devisee  or  ex- 
ecutrix. Rogers  v,  Jones,  13  Tex.  Civ. 
App.  453,  35  S.  W.  812. 

In  trespass  to  try  title,  it  appeared 
that  after  the  death  of  plaintiff's  an- 
cestor his  executor,  who  was  one  of 
the  heirs,  executed  a  deed  to  defend- 
ant's remote  grantor,  reciting  that 
plaintiff's  ancestor  held  the  legal  title 
in  trust  for  defendant's  remote  grantor, 
who  had  never  received  a  conveyance. 
Held,  that  such  executor  had  power  to 
execute  the  deed.  Sydnor  v,  Texas 
Savings  &  Real  Estate  In  v.  Ass'n,  42 
Tex.  Civ.  App.  138,  94  S.  W.  451. 

Where  the  rights  of  creditors  were 
not  involved,  and  the  executrix  was 
the  sole  devisee  under  a  will,  the  fact 
that  the  will  was  not  an  independent 
one,  and  that  a  sale  by  the  executrix 
was  made  without  an  order  of  the 
county  court,  was  not  such  an  irregu- 
larity as  to  defeat  the  title  of  pur- 
chasers who  purchased  after  the  pro- 
bate of  the  will  as  an  independent  one. 
Glover  v,  Colt,  81  S.  W.  136,  36  Tex. 
Civ.  App.  104. 

A  will  was  probated  in  1854;  ex- 
ecutors acted  under  it  until  1860,  and 
in  1871,  an  administrator  with  the  will 
annexed  joined  in  a  deed  with  the  sur- 
viving widow  of  the  deceased,  in  a 
conveyance  to  one  of  the  heirs  of  land 
belonging  to  the  estate  in  satisfaction 
of  a  debt  due  from  the  testator,  the 
deed  reciting  that  it  was  made  "by 
virtue  of  authority  contained  in  the 
will."  No  order  of  court  was  shown. 
Held,  that  the  conveyance  conveyed  at 
least  the  interest  in  the  land  of  the 
administrator,  who  was  a  distributee 
under  the  will,  and  of  the  widow,  and 
this  interest  was  sufficient  to  maintain 
an  action  for  the  land.  Frisby  v.  With- 
ers, 61  Tex.  134. 

Powers  of  Life  Tenant  Where  Ex- 
ecutor Dies    before     Sale. — Where     a 


testator  wiHed  his  life  estate  in  all  his 
property  to  his  wife,  authorizing  his 
executors  to  sell  a  portion  thereof  if 
said  wife  should  desire,  the  wife  her- 
self has  no  power  to  sell  any  of  the 
property,  although  the  executors  die 
before  the  will  is  fully  executed.  Box 
V,  Word,  65  Tex.  159,  165. 

Death  of  an  executor  under  a  will 
leaving  his  life  estate  in  testator's 
property  to  his  wife,  leaves  the  estate 
in  the  position  of  any  estate  without 
administration,  and  said  wife  is  not 
empowered  to  sell  land  belonging  to 
the  estate  even  to  raise  money  for  the 
support  of  herself  and  children,  ex- 
cept in  the  manner  provided  by  law. 
Box  V,  Word,  65  Tex.  159,  165. 

Power  of  Widow  to  Dispose  of  Com- 
munity Estate.— See  the  title  HUS- 
BAND AND  WIFE. 

F.  SALES  BY  INDEPENDENT  EX- 
ECUTORS. 

1.  Generally  as  to  Power  to  Sell. 

The  power  of  an  independent  execu- 
tor to  sell  may  be  either  express  or 
implied.  Terrell  v,  McCown,  91  Tex. 
231,  254,  43  S.  W.  2. 

2.  Implied  Power. 

Under  a  will  authorizing  an  execu- 
tor to  administer  and  settle  the  estate 
independently  of  the  probate  court, 
where  there  are  no  terms  of  restric- 
tion upon  his  authority  in  the  will,  he 
may  do  whatever  is  necessary  for  the 
full  and  complete  settlement  of  the  es- 
tate which  he  might  do  under  the  au- 
thority and  order  of  the  court  if 
charged  with  the  administration  sub- 
ject to  its  control  of  the  will.  Mc- 
Donough  V.  Cross,  40  Tex.  251. 

In  the  absence  of  express  power 
conferred  by  the  will,  to  authorize  a 
valid  sale  of  realty  by  an  independent 
executor,  such  facts  must  be  shown  to 
exist  as  would  warrant  a  probate  court, 
if  the  estate  were  being  administered 
in  it,  upon  an  application  disclosing  the 
necessity  of  the  sale,  in  granting  an  or- 
der to  sell  the  property.     Freeman  v. 
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Tinsley  (Civ.  App.),  40  S.  W.  835,  837. 
Where  a  will  appoints  executors  and 
provides  that  the  estate  shall  be  ad- 
ministered outside  of  the  probate  court, 
but  confers  no  powers  of  sale,  it  may 
be  that  in  order  to  raise  the  power  by 
implication  of  law  it  is  necessary  un- 
der Texas  decisions  to  show  the  exist- 
ence of  debts  as  one  of  the  conditions 
necessary  to  the  implication.  Terrell 
V.  McCown,  91  Tex.  231,  254,  43  S.  W. 

2.  See,  also,  Blanton  v.  Mayes,  58 
Tex.  422;  Mayes  v.  Blanton,  67  Tex. 
245,  3  S.  W.  40;  Roberts  v.  Connellee, 
71  Tex.   11,  8  S.  W.  626. 

3.  Construction  of  Will. 

a.  Words  Held  to  Confer  Power  of 
Sale. 

A  will  which  provided  that  an  inde- 
pendent executor  should  manage  the 
testator's  estate  to  the  best  advantage 
for  the  benefit  of  creditors,  did  not  deny 
to,  but  impliedly  conferred  upon  the 
executor  a  power  to  sell  for  the  pay- 
ment of  debts.  Carlton  v,  Goebler,  94 
Tex.  93,  58  S.  W.  829,  distinguishing 
Blanton  v,  Mayes,  58  Tex.  422. 

A  will,  authorizing  an  independent 
executor  to  take  charge  of  the  estate 
and  manage  it  to  the  best  advantage 
for  the  benefit  of  creditors,  empowers 
such  executor  to  pay  debts  and  sell 
the  property  of  the  estate  therefor. 
Carleton  v,  Hausler,  49  S.  W.  118,  20 
Tex.  Civ.  App.  275. 

Where  the  testator  expresses  a  de- 
sire that  his  estate  be  kept  out  of  the 
probate  court,  his  will  will  be  con- 
strued so  that  the  executor  charged 
with  the  payment  of  debts  has  power 
to  sell  realty  to  pay  debts,  when  such 
sale  is  necessary,  and  when  a  resort 
to  the  courts  would  result  in  ordering 
such  sale.  The  purchaser  of  land  from 
the  executor  is  not  bound  to  follow 
the  money  paid  by  him  to  see  that  it 
was  applied  to  the  payment  of  debts. 
Cooper  z\  Horner,  62  Tex.  356,  361. 
See  Sanger  Bros.  v.  Moody,  60  Tex. 
96,  100. 

A  will  herein  construed  and  held  to 


authorize  an  executor,  independent  of 
probate  court,  to  sell  property  of  de- 
cedent for  the  payment  of  debts,  and 
for  the  support  and  education  of  the 
minor  children.  Cooper  v.  Horner,  63 
Tex.  356,   360. 

A  will  executed  in  1866  appointed 
two  joint  executors,  expressed  the  de- 
sire that  the  county  court  should  ex- 
ercise no  other  control  than  the  reg- 
istration of  the  will,  and  that  the  ex- 
ecutors should  exercise  the  fullest  and 
most  absolute  control  of  the  estate  of 
the  person  and  property  of  the  legatee, 
who  was  a  minor,  "that  is  accorded  or 
permitted  by  law."  Held  that  under 
the  general  powers  conferred  by  the 
will  the  executors  could  sell  real  es- 
tate when  necessary  to  pay  debts  or 
execute  executory  contracts  of  the 
decedent  but  beyond  this  there  was 
no  power  to  convey,  real  estate.  An- 
derson V.   Stockdale,   62  Tex.  54. 

Under  an  independent  will,  investing 
the  executors  with  authority  to  make 
a  settlement  of  the  estate  with  a  view 
of  the  best  interest  of  the  estate,  they 
could  have  sold  the  property  at  any 
time  for  the  payment  of  debts  without 
the  action  of  any  court.  Howard  v. 
Johnson,  69  Tex.  655,  659,  7  S.  W.  522; 
McDonald  v.  Hamblen,  78  Tex.  628, 
633,  14  S.  W.  1042. 

See  the  opinion  for  a  will  contain- 
ing a  clause  (article  xi),  griving  to  the 
executrix  an  independent  and  discre- 
tionary power  to  make  sales  of  land, 
held  not  to  be  inconsistent  with  other 
portions  of  the  will.  Rogers  v.  Jones, 
13  Tex.  Civ.  App.  453,  35  S.  W.  812. 

b.  Words  Held  Not  to  Confer  Power 
i    of  Sale. 

In  Blanton  v.  Mayes.  58  Tex.  422, 
it  was  said:  "The  terms  'manage' 
and  'control,'  standing  alone  and  un- 
aided by  other  considerations,  could 
not  be  considered  as  conferring  a 
power  to  sell."  In  that  case  the  prop- 
erty was  to  be  held  together  and  man- 
aged for  the  benefit  of  the  legatees.  Dis- 
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tinguished  in  Carlton  v.  Goebler,  94 
Tex.  93,  99,  58  S.  W.  829. 

The  usual  and  ordinary  signification 
of  the  word  "control"  is  the  same  as 
the  word  "manage,"  which  is  to  have 
authority  over  the  particular  matter, 
to  check,  to  restrain,  to  govern  with 
reference  thereto.  The  language  used 
in  conferring  the  power  is  in  legal  ef- 
fect the  same  as  if  it  had  been  "entire 
control  of  my  estate  so  far  as  is  ac- 
corded and  permitted  by  law."  Ander- 
son V.  Stockdale,  62  Tex.  54,  61. 

It  is  doubtful  whether  power  granted 
by  a  will  to  independent  executors  to 
"settle  the  affairs,"  or  to  "settle  up  the 
estate"  of  a  testator  confers  upon  such 
executors  power  to  sell  and  convey 
real  estate.  Wright  v.  Dunn,  73  Tex. 
293,  295,  11  S.  W.  330. 

4.  Where    Administration   Taken   Out; 

of  Probate  Court  Only  in  Part. 

Valid  powers  of  sale  given  execu- 
tors by  will  are  not  revoked  by  pro- 
bate, but  may  be  exercised,  although 
the  administration  of  the  estate  is  not, 
by  other  provisions  of  the  will,  taken 
out  of  the  probate  court.  Smith  v. 
Swan,  2  Tex.  Civ.  App.  563,  567,  22  S. 
W.  247,  affirmed  in  93  Tex.  650,  no  op. 

5.  Execution  of  Power  by  Less  than 

All,  Where  More  than  One  Execu- 
tor. 

See,  also,  post,  "Sale  by  Less  than 
All,"  II,  G,  5,  1,  (5). 

General  Rule. — It  seems  to  be  well 
settled  that  when  authority  is  given 
by  will  or  otherwise  to  executors  or 
trustees  to  sell  land,  and  where  one  or 
more  have  qualified  and  are  acting,  all 
of  them  must  join  in  the  sale,  or  the 
execution  of  the  power  is  invalid. 
Crosby  v,  Huston,  1  Tex.  203;  Gid- 
dings  V,  Butler,  47  Tex.  535,  544;  Hart 
V.  Rust,  46  Tex.  556;  Wright  v,  Dunn, 
73  Tex.  293,  295,  11  S.  W.  330;  Esk- 
ridge  v,  Patterson,  78  Tex.  417,  14  S. 
W.  1000;  House  v.  Kendall  55  Tex.  40, 
43;  Mayes  r.  Blanton,  67  Tex.  245,  247, 
3  S.  W.  40;  Blanton  v.  Mayes,  58 
Tex.  422,  424;  Johnson  v,  Bowden,  43 


Tex.  670,  674;  Anderson  v.  Stockdale, 
62  Tex.  54. 

This  is  true  although  the  purchaser 
supposed  the  sale  was  made  with  the 
consent  of  the  other  executor,  and  that 
a  deed  would  be  executed  by  both  of 
thejn.  Giddings  v,  Butler,  47  Tex.  535, 
544.  See,  also.  Hart  v.  Rust,  46  Tex. 
556. 

Independent  Executor. — This  is  the 
rule  in  case  of  coexecutors  free  from 
control  of  the  probate  court.  House 
V,  Kendall,  55  Tex.  40,  43;  Hart  v. 
Rust,  46  Tex.  556. 

Where  Some  Fail  to  Qualify  or  Act 
— On  the  other  hand,  it  is  held  that 
when  one  of  two  executors  of  an  in- 
dependent will  refuses  to  qualify  or  to 
act,  the  other  has  power  to  convey 
the  property  of  the  estate  for  the  pur- 
pose of  paying  debts,  and  in  accord- 
ance with  the  powers  granted  in  the 
will.  Bennett  v,  Kiber,  76  Tex.  385, 
13  S.  W.  220;  Eskridge  v.  Patterson,  78 
Tex.  417,  419,  14  S.  W.  1000;  Johnson 
r.  Bowden,  37  Tex.  621,  624;  Blanton 
V.  Mayes,  58  Tex.  422,  426;  Johnson  v. 
Bowden,  43  Tex.  670;  Anderson  v. 
Stockdale,  62  Tex.  54;  Roberts  v,  Con- 
nellee,  71  Tex.  11,  16,  8  S.  W.  626; 
Mayes  v,  Blanton,  67  Tex.  245,  246,  3 
S.  W.  40;  Blanton  v.  Mayes,  72  Tex. 
417,  418,  10  S.  W.  452;  McDonald  v. 
Hamblen,  78  Tex.  628,  632,  14  S.  W. 
1042. 

And  this  applies  to  executors  act- 
ing independently  of  the  probate  court. 
McDonald  r.  Hamblen,  78*  Tex.  628, 
632,  14  S.  W.  1042. 

Power  of  Surviving  Executor. — 
When  authority  is  given  by  will  to 
executors  to  sell  land,  and  twc  per- 
sons are  nominated  in  the  will  as  ex- 
ecutors, but  one  of  them  dies,  or  fails 
to  qualify  or  accept  the  trust,  the 
power  survives,  and  may  be  exercised 
by  the  party  who  qualifies  and  acts. 
Hart  V.  Rust,  46  Tex.  556,  574;  John- 
son V,  Bowden,  37  Tex.  621;  Johnson 
V.  Bowden,  43  Tex.  670;  McCown  v, 
Terrell.  9  Tex.  Civ.  App.  66,  73,  29  S. 
W.   484. 
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Under  the  statute  providing  that  a 
testator  may,  by  will,  direct  that  no 
action  shall  be  had  in  the  probate 
court  in  the  administration  of  his  es- 
tate, where  a  testator  so  directs,  and 
gives  a  discretionary  power  of  sale  to 
two  executors,  the  power  survives  ,on 
the  death  of  one  of  them,  in  the  ab- 
sence of  any  language  in  the  will  in- 
dicating that  one  shall  not  act; 
especially  where  the  will  provides  that, 
in  case  one  of  the  executors  refuses 
to  act,  the  other  need  not  give  bond. 
Judgment,  McCown  v.  Terrell  (Civ. 
App.),  40  S.  W.  54,  reversed.  Terrell 
V,  McCown,  43  S.  W.  2,  91  Tex.  231, 
citing  Johnson  v,  Bowden,  43  Tex.  670; 
Mayes  v.  Blanton,  67  Tex.  245,  3  S.  W. 
40;  Roberts  v,  Connellee,  71  Tex.  11, 
8  S.  W.  626;  Bennett  v.  Kiber,  76  Tex. 
385,  13  S.  W.  220;  Eskridgc  v.  Patter- 
son, 78  Tex.  417,  14  S.  W.  1000. 

The  rule  of  law  in  such  case  was  not 
changed  by  Gen.  Laws  1870,  p.  141,  c. 
81,  §  160,  providing  that,  when  a  will 
directs  that  no  action  be  had  in  the 
probate  court  except  to  prove  and  re- 
cord it,  or  to  prove  and  record  it,  and 
return  an  inventory  and  appraisement, 
no  other  provisions  of  this  act,  except 
as  declared  in  section  148,  subd.  4, 
shall  apply  to  such  estate,  but  it  shall 
become,  like  any  other  property  to  be 
administered  under  a  power,  charge- 
able in  the  hands  of  a  trustee,  and 
liable  to  execution,  etc.  Judgment, 
McCown  V.  Terrell  (Civ.  App.),  40  S. 
W.  5^  reversed.  Terrell  v.  McCown, 
43   S.  W.  2,  91  Tex.  231. 

Where  a  testator  appointed  his  wife 
and  W.  executors,  and  the  wife  died 
before  the  trust  was  executed,  the 
power  of  sale  given  by  the  will  sur- 
vived in  W.,  m  the  absence  of  anything 
indicating  that  testator  intended  that 
such  power  should  lapse  on  the  death 
of  one  of  the  executors.  McCown  v. 
Terrell  (Civ.  App.),  40  S.  W.  54,  re- 
versed in  Terrell  v,  McCown,  43  S.  W. 
2,  91  Tex.  231. 

Evidence  —  Presumptions  in  Such 
Cases. — A  testator  died  in  1851,  nam- 


ing W.  and  S.  as  executors,  and  au- 
thorizing them  to  administer  his  estate 
free  from  the  control  of  the  county 
court.  Both  entered  upon  their  du- 
ties, but  two  years  later  W.  married 
testator's  widow,  whereupon  S.  turned 
over  to  him  the  full  control  of  the  es- 
tate, and  ceased  to  act  as  executor. 
In  1862,  W.,  by  his  sole  deed,  con- 
veyed part  of  the  lands  to  defendant, 
who  occupied,  cultivated,  and  paid 
taxes  on  the  land  until  suit  was 
brought  27  years  later  by  testator's 
heirs  and  their  husband.  Twenty 
years  before  suit  brought,  defendant, 
together  with  the  heirs'  husbands  and 
with  testator's  sons,  investigated  the 
title,  and  it  was  agreed  between  them 
that  the  sale  was  valid.  Held,  that  by 
reason  thereof,  and  of  the  lapse  of 
time,  it  must  be  presumed  that  S.  re- 
Nounced  his  office  before  the  convey- 
ance, and  that  defendant's  title  was 
good.  Eskridge  r.  Patterson,  78  Tex. 
417,  14  S.  W.  1000. 

Sale  Authorized  or  Ratified  by  Co- 
executors. — A  deed  made  by  one  of 
several  executors,  authorized  by  will 
to  act  independent  of  the  control  of 
the  probate  courts,  if  authorized  by 
the  coexecutors,  and  approved  by 
them  when  made,  is  merely  an  irregu- 
lar and  imperfect  execution  of  the 
power,  which  will  be  aided  in  equity. 
Giddings  v.  Butler,  47  Tex.  535. 
6.    Delegation   of  Power. 

The  discretionary  power  of  an  ex- 
ecutor under  a  will  to  sell  land  can 
not  be  delegated.  Judgment,  McCown 
V.  Terrell  (Civ.  App.),  40  S.  W.  54, 
reversed.  Terrell  v.  McCown,  43  S. 
W.  2,  91  Tex.  231;  Tippett  v.  Mize,  30 
Tex.  361,  362;  Langley  v.  Harris,  23 
Tex.  565,  569;  Smith  v.  Swan.  2  Tex. 
Civ.  App.  563,  22  S.  W.  247,  affirmed  in 
93  Tex.  650,  no  op. 

While  an  executor  can  not  delegate 
discretionary  powers  conferred  upon 
him  by  a  will,  he  may  delegate  power 
to  execute  deeds  in  accordance  with 
terms  satisfactory  to  him.  Terrell  v. 
McCown,  91  Tex.  231,  244,  43  S.  W.  2. 
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Negotiations  and  arrangements  for  a 
sale  in  all  its  details  having  been  made 
by  the  trustee  himself,  he  may  commit 
the  execution  of  acts  which  are  merely 
mechanical  to  another,  and  this  in- 
cludes the  mere  act  of  executing  and 
delivering  a  deed  of  conveyance  when 
everything  else  is  done  by  the  trustee. 
Smith  V,  Swan,  2  Tex.  Civ.  App.  563, 
2J>  S.  W.  247,  affirmed  in  93  Tex.  650, 
no  op. 

Where  a  will  gives  the  executor  a 
discretionary  power  of  sale,  he  may 
authorize  an  agent  to  make  conditional 
sales,  and  also  empower  him  to  ex- 
ecute valid  conveyances  of  land  thus 
sold,  on  compliance  with  the  terms  of 
sale,  after  ratification  by  the  execu- 
tor. McCown  r.  Terrell  (Civ.  App.), 
40  S.  W.  54;  reversed  Terrell  v.  Mc- 
Cown, 43  S.  W.  2,  91  Tex.  231. 

The  mere  act  of  executing  a  deed 
by  an  agent  for  an  executor,  with 
power  of  sale,  is  never  sufficient  alone 
to  bind  estate,  but  must  be  supple* 
mented  by  exercise  of  executor's  dis- 
cretion in  favor  of  transaction  evi- 
denced thereby.  To  bind  estate  all 
these  acts  are  necessary,  and  the  latter 
must  be  by  an  executor,  but  law  does 
not  prescribe  that  they  shall  be  per- 
formed at  same  time,  or  in  particular 
order.  Terrell  v,  McCown,  91  Tex. 
231,  245.  43  S.  W.  2. 

If  an  agent  of  an  executor,  with 
power  to  sell,  negotiate  sale  and  ex- 
ecutes deed  under  power  of  attorney 
from  latter,  and  latter  subsequently 
approves  agent's  acts,  he  sufficiently 
exercises  discretion  conferred  upon 
him,  and  estate  is  bound.  Terrell  v, 
McCown,  91  Tex.  231,  246,  43  S.  W. 
2;  Giddings  v.  Butler,  47  Tex.  535. 

Where  an  executor,  who  has  a  dis- 
cretionary power  to  sell  land,  executes 
a  power  of  attorney  authorizing  his 
attorney  in  fact  to  sell,  and  to  ex- 
ecute conveyances,  if  the  executor  per- 
forms some  of  his  discretionary  acts 
before  the  agent  executes  the  deed, 
and  thereafter,  with  full  knowledge  of 


all  the  facts,  performs  others,  approv- 
ing the  sale,  a  deed  by  the  agent  binds 
the  estate.  Judgment,  McCown  v. 
Terrell  (Civ.  App.),  40  S.  W.  54,  re- 
versed. Terrell  v.  McCown,  43  S.  W. 
2,  91  Tex.  231. 

An  executor  with  discretionary 
power  to  sell  land  exercised  the  pqwer 
where  he  determined  to  sell  particular 
land  in  small  tracts,  authorized  an  at- 
torney in  fact  to  negotiate  sales  and 
subdivide  to  suit  purchasers,  and  con- 
sidered the  sales  made  by  such  agent 
to  be  advantageous  to  the  estate,  and 
assented  thereto  as  they  were  made, 
and  the  facts  concerning  them  were 
from  time  to  time,  as  the  business 
progressed,  reported  to  him,  though 
the  deeds  were  executed  by  the  at- 
torney in  fact.  Judgment,  McCown  v, 
Terrell  (Civ.  App.),  40  S.  W.  54,  re- 
versed. Terrell  v,  kcCown,  43  S.  W. 
2,  91  Tex.  231. 

Executors  may  employ  agents  to 
sell  lands  of  the  estate  and  became  li- 
able for  reasonable  commissions  out 
of  the  funds  of  the  estate,  Armstrong 
V,  O'Brien,  83  Tex.  635,  19  S.  W.  268; 
O'Brien  v,  Gilleland,  79  Tex.  602,  604, 
15  S.  W.  681. 

In  an  action  agrainst  executors  to  re- 
cover commissions  on  the  sale  of 
lands  under  a  contract  made  with 
them,  an  allegation  that  defendants  are 
executors  of  the  will  of  A.,  independent 
of  the  control  of  the  county  court,  and 
that  there  is  no  restriction  in  the  con- 
tract as  to  the  sale  of  the  lands  "save 
that  it  was  requested  by  defendants 
that  they  should  be  sold  as  soon  as 
practicable  for  cash,  as  provided  by 
the  will  of  defendants'  testator,  at  a 
fair  price,"  is  sufficient  on  general  de- 
murrer as  to  the  power  of  the  execu- 
tors to  make  the  contract.  O'Brien  v, 
Gilleland,  79  Tex.  602,  15  S.  W.  681. 

Proof  of  Proper  Exercise  of  Discre- 
tionary Powers. — Upon  question  as  to 
whether  certain  land  sales  made  by  an 
agent  of  an  independent  executor  were 
made   with    proper   exercise   by   latter 
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of  his  discretionary  powers,  statements 
made  by  him  to  witness  tending  to 
support  affirmative  of  question  are  ad- 
missible as  direct  evidence.  Terrell  v, 
McCown,  91  Tex.  231,  251,  43  S.  W.  2. 

Where  an  executor  has  a  discretion- 
ary power  of  sale,  and  deeds  of  land 
sold^  are  executed  by  the  executor's 
attorney  in  fact,  in  an  action  by  heirs 
to  recover  the  land  the  power  of  at- 
torney is  admissible  to  show  authority 
to  make  the  deeds,  if  accompanied  by 
proof  that,  although  full  discretionary 
powers  were  conferred  on  such  at- 
torney by  the  instrument,  he  in  fact 
exercised  no  discretion,  but  merely 
acted  as  agent  in  executing  the  deeds. 
McCown  V.  Terrell  (Civ.  App.),  40  S. 
W.  54,  reversed  in  Terrell  v.  McCown, 
43  S.  W.  2,  91  Tex.  231. 

Evidence  to  Show  Acquiescence  or 
Ratification. — In  trespass  to  try  title 
against  persons  claiming  under  deeds 
given  by  an  executor's  attorney  in  fact, 
who  sold  a  large  tract  of  land  in  small 
parcels,  and  executed  a  deed  for  the 
same  to  each  purchaser,  judgments  in 
suits  by  the  executor  against  various 
persons  for  parts  of  the  purchase 
money  for  portions  of  the  land  in  con- 
troversy were  admissible  as  circum- 
stances tending  to  show  the  executor's 
acquiescence  in,  and  consent  to,  the 
sales,  and  the  manner  in  which  the 
purchasers  paid  for  the  land.  Judg- 
ment, McCown  V.  Terrell  (Civ.  App.), 
40  S.  W.  54,  reversed  in  Terrell  v.  Mc- 
Cown, 43  S.  W.  2,  91  Tex,  231. 

It  was  not  error  to  admit  evidence 
of  the  attorney  in  fact  that  he  sold  the 
land  in  parcels  to  various  persons,  tak- 
ing part  cash  and  the  balance  in  vend- 
or's lien  notes  payable  to  the  executor; 
that  he  remitted  the  proceeds  to  him 
from  time  to  time;  that  the  executor 
acknowledged  the  receipt  of  said 
money  "sometimes  by  letter  and  sev- 
eral times  by  personally  saying  so;" 
that  his  letters  to  witness  uniformly 
stated  that  he  was  well  satisfied  with 
the  sales  and  payments;  and  that,  when 


witness  ceased  to  act  as  agent  and  at- 
torney in  fact,  he  turned  over  his  pa- 
pers, together  with  itemized  state- 
ments of  the  transactions.  Judgments, 
McCown  V,  Terrell  (Civ.  App.),  40  S. 
W.  54,  reversed.  Terrell  v.  McCown, 
43  S.  W.  2,  91  Tex.  231. 

7.  Same;  Exercise  of  Power  by  Ad- 

ministrator, d.  b.  n.,  c.  t.  a.,  etc. 

The  power  given  by  the  64th  section 
of  the  act  relating  to  estates  of  de- 
ceased persons,  Pas.  Dig.,  art.  1324, 
note  496,  respecting  the  sale  of  estate 
property  must  be  exercised  by  the  ex- 
ecutor himself,  and  can  not  be  dele- 
gated to  the  administrator  with  the 
will  annexed.  Langley  v,  Harris,  23 
Tex.  565;  Tippett  v.  Mize,  30  Tex.  362. 

An  administrator  with  the  will  an- 
nexed derives  his  power  to  sell  prop- 
erty from  the  general  law,  and  not 
from  the  will.  Pas.  Dig.,  arts.  1269, 
1274.  Wooten  v.  Dunlap,  20  Tex.  183; 
Tippett  V.  Mize,  30  Tex.  362. 

Where  an  administrator  with  the 
will  annexed  sold  a  slave  belonging 
to  the  estate  in  the  manner  and  at 
the  place  prescribed  by  the  will,  but 
without  a  decree  of  the  court  authoriz- 
ing such  sale,  held,  that  no  title  passed 
to  the  purchaser  of  such  sale,  because 
that  section  of  the  statute  (Pasch.  Dig^ 
art.  1324),  which  directs  that,  "when 
any  particular  directions  are  given  by 
a  testator  in  his  will  respecting  the 
sale  of  any  property  belonging  to  his 
estate,  the  same  shall  be  followed," 
contemplates  that  the  executor  named 
will  accept  the  trust  confided  to  him, 
and  such  trust  can  not  be  confided  to 
another  party.  Tippett  v,  Mize,  30 
Tex.  361. 

8.  Same;  Deed  of  Trust  with  Power 

to  Trustee  to  Sell. 
See   the   title    EXECUTORS    AXD 
ADMINISTRATORS,  ante,  p.  364. 

9.  Purpose  for  Which  Land  May  Be 

Sold, 
a.   Generally. 
An  executor  with  power  to  adminis- 
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ter  uncontrolled  by  the  probate  court 
may  sell  property  for  the  payment  of 
debts  of  the  estate,  or  the  discharge  of 
any  other  trust  directly  or  exclusively 
committed  to  him  by  the  will.  Mc- 
Donough  V,  Cross,  40  Tex.  251. 

An  executor  acting  independently  of 
probate  court  can  only  sell  property 
necessary  to  pay  debts,  and  his  con- 
veyance for  any  other  purpose  passes 
no  title.  Anderson'  v.  Stockdale,  62 
Tex.  54,  62. 

Where  a  wife  takes  under  the  hus- 
band's will  an  absolute  life  estate  in 
the  property,  with  power  to  manage, 
sell,  and  dispose  of  the  fee  for  her 
own  benefit,  she  has  not  the  right  to 
dispose  of  the  property  merely  for  the 
purpose  of  defeating  the  rights  of  the 
residuary  legatees  and  devisee  under 
the  will.  Gibony  v,  Hutcheson,  20 
Tex.  Civ.  App.  581,  50  S.  W.  648. 
b.  Pajnnent  of  Debts. 
(1)  Power  to  Sell  to  Pay  Debts. 

"The  independent  executor  has  au- 
thority, without  an  order  of  the  court, 
to  sell  any  property  of  the  estate  for 
the  payment  of  debts,  whether  the 
will  expresses  such  power  or  not.  Mc- 
Donald V.  Hamblen,  78  Tex.  628,  633, 
14  S.  W.  1042;  Howard  v.  Johnson,  69 
Tex.  655,  7  S.  W.  522,"  Roy  v,  Whit- 
aker,  92  Tex.  346,  355,  48  S.  W.  892, 
49  S.  W.  367. 

Power  of  an  executor  to  sell  land 
belonging  to  the  estate  may  be  im- 
plied from  the  existence  of  debts  when 
the  administration  is  withdrawn  from 
the  probate  court  by  the  terms  of  the 
will.  Masterson  v,  Stevens  (Civ. 
App.),  37  S.  W.  364,  reversed  in  90 
Tex.  417. 

But  if  no  debts  exist,  the  executor 
can  not  sell  under  a  will  which  only 
authorizes  a  sale  to  pay  debts.  Rob- 
erts V,  Connellee,  71  Tex.  11,  %.  S.  W. 
626. 

(a)    For  What  Debts  or  Obligations 
Sale  May  Be  Made. 

Taxes. — Taxes  due  on  the  death  of 
testator    and    those    subsequently    ac- 


cruing constitute  debts  of  the  estate 
for  which  the  executor  might  sell 
property  and  if  he  borrow  money  on 
the  credit  of  the  estate  to  pay  taxes, 
such  indebtedness  would  entitle  him  to 
sell  property.  Blanton  v.  Mayes,  72 
Tex.  417,  10  S.  W.  452. 

Debts  Owing  to  Executor. — ^The 
claim  of  an  independent  executor  is 
insufficient  to  establish  an  indebted- 
ness against  the  estate  that  would  au- 
thorize a  sale  of  land.  Freeman  v. 
Tinsley  (Civ.  App.),  40  S.  W.  835. 

Claims  for  Services  Rendered  Ex- 
ecutor.— Where  a  will  declared  that  it 
was  the  wish  of  testatrix  that  the  court 
should  have  no  control  over  the  estate 
except  to  probate  the  will  and  cause 
the  executor  to  return  an  inventory, 
and  empowered  the  executor  to  gather 
and  collect  all  the  property,  collect  all 
the  debts,  sell  and  convey  any  prop- 
erty, etc.,  he  had  power,  without  an 
order  of  court,  to  convey  land  belong- 
ing to  the  estate  in  payment  for  serv- 
ices rendered  to  him  as  executor. 
Baker  v.  Hamblen  (Civ.  App.),  85  S. 
W.  467,  citing  Callaghan  v,  Grenet,  66 
Tex.  236,  238,  18  S.  W.  507;  Arm- 
strong V.  O'Brien,  83  Tex.  635,  636,  19 
S.  W.  268;  Dyer  v,  Winston,  33  Tex. 
Civ.   App.   412,   77    S.   W.    227. 

Agreements  to  Convey  Land. — An 
unexecuted  parol  agreement  to  convey 
land  creates  against  the  promisor  no 
debt  or  liability  for  the  payment  of 
which  his  executor  will  have  implied 
power  to  sell  land  belonging  to  the 
estate.  (Civ.  App.)  Masterson*s  Heirs 
V.  Stevens,  37  S.  W.  364,  reversed  in 
part  and  affirmed  in  part  in  Stevens  v. 
Masterson's  Heirs,  39  S.  W.  292,  90 
Tex.  417. 

c.  For  Partition. 

It  is  doubtful  whether  an  independ- 
ent executor  can  partition  real  estate 
or  sell  land  to  effect  partition.  Mc- 
Donough  V.  Cross,  40  Tex.  251,  280. 

d.  For  Pa3rment  of  Legacies. 

Power  conferred  by  a  will  to  sell 
real   estate   to   pay   legacies   is  as   full 
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and  comprehensive  as  a  power  to  sell 
for  the  payment  of  debts.    Thomson  v. 
Shackelford,  6  Tex.  Civ.  App.  121,  24 
S.  W.  980. 
10.  Property  Subject  to  Sale. 

a.  Generally. 

Will  empowering  independent  ex- 
ecutor to  sell  any  property  of  estate 
except  such  as  is  specially  devised, 
empowers  him  to  sell  any  of  the  prop- 
erty, with  exceptions  named,  to  pay 
legacies.  Thomas  v,  Shackelford,  6 
Tex.  Civ.  App.  121,  130,  24  S.  W.  980, 
affirmed  in  93  Tex.  697,  no  op. 

A  will  directed  the  executor  to  pay 
testator's  debts,  gave  his  widow  cer- 
tain property  and  a  specific  legacy,  and 
provided  that  she  was  to  have  the  use 
of  the  dwelling  house  during  life,  and 
also  the  income  from  the  remainder  of 
the  property,  and  after  her  death  the 
property  was  to  be  divided  among  tes- 
tator's children.  A  subsequent  clause 
authorized  the  executor  to  sell  the 
estate  to  pay  debts  and  legacies,  ex- 
cept that  part  specifically  devised. 
Held  that,  to  pay  debts  and  the  legacy, 
the  executor  had  power  to  sell  the 
entire  estate  not  specifically  devised, 
during  the  life  of  the  widow.  Holmes 
V.  Sanders  (Civ.  App.),  51  S.  W.  333. 

b.  Community  Property. 

Where  a  testator's  will  appointed  an 
executor,  with  a  direction  that  no  other 
action  should  be  had  in  the'  county 
court  in  relation  to  the  settlement  of 
his  estate  than  the  probating  and  re- 
cording of  his  will  and  the  return  of 
an  inventory,  the  executor  had  au- 
thority to  sell  community  property  of 
testator  and  his  deceased  wife  for  the 
payment  of  community  debts.  Carle- 
ton  V.  Goebler,  58  S.  W.  829,  94  Tex.  93. 

Especially  is  this  the  case  where  the 
estate  is  insolvent  and  the  executor  is 
directed  to  manage  it  to  the  best  ad- 
vantage for  the  benefit  of  creditors. 
Carlton  v.  Goebler,  94  Tex.  93,  58  S. 
W.    829. 

Partition  and  Sale  of  Community 
Estate. — ^A  purchaser  of  part  of  a  tract 


of  land  which  belonged  to  the  com- 
munity estate  of  the  husband  and 
wife,  under  a  contract  with  the  hus- 
band's executor  which  required  them 
to  proceed  to  have  the  land  parti- 
tioned according  to  the  wife's  will,  can 
not  refuse  a  title  dependent  on  such 
partition  in  the  absence  of  anything 
to  show  unfairness,  illegality,  or 
irregularity  therein,  although  the  dis- 
tributees under  the  wife's  will  would 
not  be  bound  by  the  partition  of  the 
land  between  the  two  estates  unless 
the  same  was  fairly  made  and  their 
substantial  rights  were  protected. 
Livingston  v.  Koenig,  20  Tex.  Civ. 
App.  393,  50  S.  W.  463,  affirmed  in  93 
Tex.   645,   no  op. 

11.  Duty  to  Sell;  Right  of  Creditors  to 

Compel  Sale. 
Where  payment  of  a  creditor's  claim 
which  had  been  allowed  by  the  execu- 
trix was  refused  by  the  probate  court 
on  the  ground  that  the  claim  was 
barred  by  limitations,  the  fact  that  the 
testator  had  empowered  the  executrix 
to  pay  the  testator's  just  debts,  and  to 
sell  real  estate  for  that  purpose,  with- 
out order  of  court,  did  not  entitle  the 
claimant  to  maintain  a  suit  in  the  dis- 
trict court  to  compel  the  exercise  of 
such  power,  after  his  objections  to  the 
executrix's  account  had  been  overruled 
by  the  probate  court.  Millican's  Ex'x 
V,  Millican,  15  Tex.  460. 

12.  Expiration  of  Power  under  Terms 
of  WilL 

In  a  will  was  the  following  clause: 
It  is  my  will  and  desire  that  when  my 
son  Robert  Hallum  shall  arrive  at  the 
age  of  twenty-one  years  any  balance 
which  may  remain  of  my  estate  after 
the  payment  of  my  debts  and  the  sale 
of  so  much  of  my  estate  as  shall  be 
sufficient  in  the  opinion  of  my  execu- 
tor to  support  and  educate  my  chil- 
dren as  above  provided,  be  divided  as 
follows,  to-wit:  One  equal  portion  in 
value  to  each  of  my  children  then  liv- 
ing at  the  time  of  the  division;  or  if 
my   son    Robert    Green    Hallum   shall 
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die  before  he  arrives  at  the  age  of 
twenty-one  years,  then  the  division  of 
my  estate,  if  any  remain,  shall  be  at 
the  time  of  his  death."  A  sale  made 
by  the  executor  after  Robert  Hallum 
had  reached  the  age  of  twenty-one 
years  was  legal  and  should  be  sus- 
tained. The  power  to  sell  for  the  pur- 
poses indicated  in  the  will  did  not  ex- 
pire upon  Robert  Hallum's  majority. 
Hallum  V.  Silliman,  78  Tex.  347,  14  S. 
W.  797. 

13.  Effect  of  Death  of  Sole  Benefici- 
ary upon  Power  to  Sell. 

The  fact  that  the  sole  beneficiary 
under  a  will  dies  before  the  executor 
has  sold  property  of  the  estate  to  pay 
^he  debts,  as  directed  by  the  will,  does 
not  deprive  the  executor  of  that 
power.  McCown  v.  Terrell,  9  Tex. 
Civ.  App.  66,  29  S.  W.  484. 

14.  Procedure. 

a.  Necessity  for  Authority  from 
Court. 

See,  also,  ante,  "Power  to  Sell  to 
Pay  Debts,"  II.  F,  9,  b,  (1). 

Where  will  gives  executor  power  to 
sell  land,  order  of  sale  is  unnecessary 
to  make  valid  a  conveyance  from  the 
executor,  executed  by  him  under  the 
power  conferred  by  the  will.  De  Zb- 
ranikov  v,  Burnett,  10  Tex.  Civ.  App. 
442,  444,  31  S.  W.  71,  affirmed  in  93 
Tex.  638,  no  op.;  Smith  v.  Swan,  2 
Tex.  Civ.  App.  563,  22  S.  W.  247,  af- 
firmed in  93  Tex.  650,  no  op. 

Under  the  statutes  in  force  in  1871, 
executors  authorized  by  will  to  sell, 
could  sell  lands  without  any  previous 
order  of  court,  it  not  appearing  that 
the  estate  owed  any  debts;  and  such 
sale  would  not  be  void,  though  not 
made  in  strict  conformity  with  the 
mode  prescribed  for  administration 
sales,  when  made  under  order  of  court. 
Wright  V.  Heffner's  Executors,  57  Tex. 
518. 

An  Independent  executor,  not  re- 
stricted by  the  order  of  appointment, 
can  sell  community  property  without 
an  order  of  court.    Carlton  v.  Goebler, 


94  Tex.  93,  97,  58  S.  W.  829. 

R.  was  named  as  executor  of  the 
will  of  S.,  who  died  in  1847.  The  will 
gave  R.  power  to  sell  certain  realty, 
but  did  not  exempt  the  executor  from 
the  control  of  the  probate  court.  Botn 
the  act  of  1846  and  1848  authorized  the 
exercise  by  executors  of  power  of  sale 
conferred  by  wills;  confirmation  was 
only  necessary  to  such  sales  as  had 
to  be  authorized  by  the  court.  Valid 
powers  of  sale  given  to  executors  by 
will  are  not  revoked  by  the  probate  of 
the  will,  but  may  be  exercised  though 
the  administration  of  the  estate  is  not 
by  other  provisions  of  the  will  taken 
out  of  the  probate  court.  R.  therefore 
had  power  to  sell  and  convey  the  land 
without  the  sanction  of  the  court. 
Smith  v.  Swan,  2  Tex.  Civ.  App.  563, 
22  S.  W.  247,  affirmed  in  93  Tex.  650, 
no   op. 

"The  case  of  Teal  v,  Terrell,  48  Tex. 
491,  509,  relied  on  by  the  plaintiff,  was 
where  an  administrator  attempted  to 
convey  the  land  without  an  order  of 
the  court  to  pay  an  attorney  for  serv- 
ices rendered  an  estate,  and  is  easily 
distinguished  from  Murrell  v,  Wright, 
78  Tex.  519,  524,  15  S.  W.  156.  It  is 
clear  that  the  administrator  in  that 
case  had  no  authority  to  make  the 
deed  without  an  order  of  the  court, 
or  to  bind  the  estate  to  pay  an  at- 
torney for  services  in  lands  which 
would  deprive  the  court  of  its  control 
of  the  estate  and  surrender  it  to  the 
administrator.  There  was  no  error  in 
the  judgment  of  the  court  below,  and 
it  will  be  affirmed."  Baker  v,  Hamblen 
(Civ.  App.),  85  S.  W.  467,  468. 

Adjudication  of  Right  to  Sell  with- 
out Order  of  Court. — Where  an  order 
admitting  a  will  to  probate  and  ap- 
pointing an  executor  recited  that  the 
will  provided  that  no  further  action 
should  be  taken  by  the  court  other 
than  the  probate  of  the  will,  the  ap- 
pointment of  the  executor,  and  the 
filing  and  approving  of  an  inventory 
and  list  of  claims,  the  recital  was  not 
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a  part  of  the  judgment,  and  no  adjudi- 
cation of  the  executor's  rights  to  dis- 
pose of  the  land  of  *he  estate  without 
an  order  of  court.  Gray  v.  Russell.  91 
S.  W.  235,  41  Tex.  Civ.  App.  526,  dis- 
tinguishing Orr  V.  O'Brien,  55  Tex, 
149,  156,  and  Halbert  v.  De  Bode  (Civ, 
App.),  28  S.  W.  58,  59. 

b.  Procedure  Follows  Rules  Govern- 
ing Court  Sales. 

Where  a  will  empowers  executors  to 
sell  land  for  the  payment  of  debts 
only,  in  making  sales  the  executors 
must  follow  the  laws  governing  the 
sales  of  lands  of  decedents  by  and  un- 
der order  of  courts,  so  far  as  they  are 
applicable.  McCown  v,  Terrell  (Civ. 
App.),  40  S.  W.  54,  reversed  in  Ter- 
rell V.  McCown,  43  S.  W.  2,  91  Tex. 
231. 

But  such  a  sale  is  not  void,  though 
not  made  in  strict  conformity  with  the 
mode  presented  for  administration 
sales  when  made  under  order  of  court. 
Wright  V,   Heffner,   57  Tex.   518. 

c.  Inventory. 

An  inventory  is  not  essential  to  the 
validity  of  a  sale  made  by  an  independ- 
ent executor  in  all  cases.  Connellee 
V.  Roberts,  1  Tex.  Civ.  App.  363,  3«)6, 
23  S.  W.  187;  Cooper  v,  Horner,  C2 
Tex.  356. 

Incomplete  Inventory. — Where  an  in- 
ventory is  apparently  full  .and  com- 
plete save  for  a  statement  in  the  affi- 
davit thereto  that  it  was  not  complete, 
such  latter  statement  will  not  affect 
a  sale  by  an  independent  executor  of 
land  fully  and  completely  described  in 
such  inventory.  Connellee  v.  Roberts, 
1  Tex.  Civ.  App.  363,  367,  23  S.  W.  187. 

d.  Confirmation. 

Confirmation  is  only  necessary  to 
such  sales  as  have  to  be  authorized  by 
the  court.  Smith  v.  Swan,  2  Tex.  Civ. 
App.  563,  22  S.  W.  247,  affirmed  in  93 
Tex.  650,  no  op. 

The  statute,  in  general  terms,  em- 
powers the  probate  court  to  order  and 
confirm    sales   of  land,   but   this   gives 


it  no  such  power  over  the  estates  in 
the  hands  of  independent  executors. 
It  has  been  held  that  an  order  of  con- 
firmation in  such  a  case  was  a  nullity, 
and  that  the  executors  received  no  au- 
thority from  the  probate  court  to  make 
partition  of  the  estate.  Holmes  r. 
Johns,  56  Tex.  41;  Roy  i\  Whitaker 
(Civ.  App.),  50  S.  W.  491,  493,  affirmed 
in  93  Tex.  649,  no  op. 

Testator  directed  that  his  executors 
should  settle  all  claims  against  his  es- 
tate, and  make  partition  of  it,  with  no 
action  by  the  court,  except  to  probate 
the  will,  grant  letters  testamentary, 
and  receive  the  inventory.  Held  that, 
after  the  executors  had  qualified  and 
filed  the  inventory,  the  probate  court 
had  no  jurisdiction  over  them  so  long 
as  they  continued  to  discharge  the 
trust,  and  conveyances  made  by  the  ex- 
ecutors to  pay  debts  needed  no  ap- 
proval of  the  court,  and,  in  case  of  such 
approval,  the  record  thereof  charged 
no  one  with  notice  of  the  same,  since 
the  court  had  no  jurisdiction.  Holmes 
V.  Johns,  56  Tex.  41;  Runnels  v.  Run- 
nels, 27  Tex.  515,  521;  McDdnough  i\ 
Cross,  40  Tex.  251. 

e.   Deed. 
By  One  of  Several  Executors. — It  is 

not  necessary  to  the  validity  of  a  deed 
of  an  executrix,  who  is  authorized  by 
the  will  to  convey  property  only  when 
advised  so  to  do  by  other  persons 
named  in  the  will,  and  for  the  payment 
of  debts,  that  the  consent  of  the  ex- 
ecutory advisors  appear  on  the  face 
of  the  deed.  It  may  be  proved  by 
parol;  and  when  with  their  consent  the 
sale  was  made  to  pay  debts,  the  equi- 
table title  vests  in  the  purchaser.  The 
heirs  have  no  such  vested  right  in  the 
homestead  as  would  invalidate  a  sale 
of  it  by  the  widow,  executrix,  under 
such  circumstances.  Brown  v.  Mc- 
Connell,  56  Tex.  229.  See  Giddings  v. 
Butler,  47  Tex.  535. 

"In  the  well-considered  case  of  Gid- 
dings V.  Butler,  47  Tex.  535.  the  above 
distinction  between  the  relief  afforded 
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by  a  court  of  law  and  that  bj'  a  court 
of  equity,  in  such  cases,  is  clearly  rec- 
ognized, and  it  is  there  held,  that  when 
a  trust  is  executed  by  one  of  several 
joint  executors,  with  the  consent  and 
approbation  of  the  others,  or  when  the 
others  subsequently  ratify  a  sale  made 
by  one  under  the  trust,  the  act  of  the 
single  executor  will  be  regarded  in 
equity  as  binding  upon  the  estate.  And 
that  a  deed  made  by  one  of  several  ex- 
ecutors, authorized  by  will  to  act  in- 
dependently of  the  control  of  the  pro- 
bate court,  if  authorized  by  the  coex- 
ecutors,  and  approved  by  them  when 
made,  is  merely  an  irregular  and  im- 
perfect execution  of  the  power,  which 
will  be  aided  in  equity."  Brown  v,  Mc- 
Connell,  56  Tex.  229,  231. 

Signature. — Where  the  only  indica- 
tion that  the  grantor  in  a  deed  acted 
as  an  executor  is  the  signature,  "A., 
Executor  for  C,  Deceased,"  the  deed 
passes  all  of  A,'s  interest  in  the  land. 
Mills  V,  Herndon,  60  Tex.  353. 

The  mere  fact  that  a  grantor  appends 
"executor  of  C.  P.  Green,  a  deceased" 
to  his  signature  to  a  deed,  does  not 
made  it  the  deed  of  himself  as  executor 
only.  Mills  v,  Herndon,  60  Tex.  353, 
356. 

f.   Pajnnent. 

Notes  in  Lieu  of  Money. — Where 
testator  made  his  widow  executrix  and 
trustee  for  the  children,  with  power  to 
manage  the  estate  for  them  till  the 
youngest  child  became  of  age,  and  to 
sell  any  part  thereof  at  her  discretion, 
and  distribute  the  proceeds  in  accord- 
ance with  the  provisions  of  the  will, 
the  executrix  was  authorized  to  sell 
real  estate,  and  take  notes  payable  to 
herself  for  the  price;  the  time  for  dis- 
tribution not  having  arrived.  Rogers 
V,  Jones,  13  Tex,  Civ.  App.  453,  35  S. 
W.   812. 

Same;  Offsets. — In  an  action  by  ex- 
ecutors on  a  note  executed  to  them  by 
defendants  for  land  which  plaintiffs 
had  sold  pursuant  to  directions  in  the 
will,    it   appeared    that    the   purchaser, 


one  of  defendants,  executed  a  note  for 
a  certain  amount  to  the  mother  of  one 
of  the  minor  legatees,  which  was  not 
agreed  to  by  plaintiffs,  and  that  it  had 
never  been  paid.  Held,  that  such  note 
could  not  be  allowed  as  a  credit  to  de- 
fendants. Wright  V,  Heffner's  Ex'rs, 
57  Tex.  518. 

Other  Defenses. — Where  all  lega- 
tees, personally  or  through  guardians, 
assent  to  sale,  a  purchaser  from  an  ex- 
ecutor can  not  defeat  a  suit  on  a  note 
by  latter  after  ten  years,  on  ground 
that  he  had  no  right  to  sell.  Wright  v, 
Heffner,  57  Tex.  518,  523. 

Even  if  no  title  passed  by  the  sale, 
the  purchaser,  who  would  make  that 
defense  to  an  action  for  the  purchase 
money,  should  aver  a  restoration  of 
the  property,  or  oflfer  to  restore  it,  and 
to  account  for  rents.  Wright  v.  Heff- 
ner,  57  Tex.  518. 

Vendor's  Lien. — Executor  has  vend- 
or's lien  for  purchase  money.  Wright 
V.  Heffner,  57  Tex.  518,  523,  overruling 
Autrey  v.  Whitmore,  31  Tex.  623,  627. 
See,  also.  Hicks  v,  Morris,  57  Tex. 
658,  661. 

15.  Right  of  Executor  to  Purchase  at 
His  Own  Sale. 

See  post,  "Right  of  Personal  Repre- 
sentative to  Purchase,"  II,  G,  5,  m,  (3). 

16.  Right,  Title,  Duties,  and  Liabili- 
ties of  Purchasers. 

See,  also,  post,  "Right,  Title,  Duties 
and  Liabilities  of  Purchaser,"  II,  G,  6, 
et  seq.;  "Collateral  Attack,"  II,  G,  7, 
g,  et  seq.;  "Proceedings  to  Set  Aside 
Sales,"  II,  G,  8,  et  seq. 

a.    Bona   Fide   Purchasers,   Generally. 

See,  also,  post,  "Bona  Fide  Pur- 
chasers," II,  G,  6,  a,  et  seq. 

Purchasers  from  an  independent  ex- 
ecutor, having  failed  to  prove  an  ac- 
tual payment  of  money,  can  not  be  r**- 
garded  as  bona  fide  purchasers  for 
value  without  notice.  Freeman  v. 
Tinsiey  CCiv.  App.),  40  S.  W.  835. 

Where  an  independent  executor 
makes   an   unauthorized   3ale   of   land. 
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a  conveyance  by  the  vendee  to  his  wife 
in  consideration  of  an  antecedent  debt, 
and  the  assumption  of  a  community 
debt  does  not  constitute  the  wife  a 
bona  fide  purchaser  for  value  without 
notice.  Freeman  v,  Tinsley  (Civ. 
App.),  40  S.  W.  835. 

b.  Notice  of  Want  of  Power. 
Persons  purchasing  land  from  an  ex- 
ecutor who  has  no  authority  under  the 
will  to  make  the  conveyance  must  take 
notice  of  such  want  of  power,  and 
hence  are  not  "innocent  purchasers," 
within  Rev.  St.  1895,  art.  1879,  which 
declares  that  the  acts  of  an  executor 
or  administrator  done  in  conformity 
with  his  authority  and  with  law  shall 
be  valid  as  to  innocent  purchasers  from 
him  of  property  belonging  to  the  es- 
tate; such  provision  referring  only  to 
acts  that  are  prima  facie  valid.  (Civ. 
App.)  Masterson's  Heirs  v.  Stevens, 
37  S.  W.  364,  reversed  in  part  and  af- 
firmed in  part  Stevens  v,  Masterson's 
Heirs,  39  S.  W.  292,  90  Tex.  417. 

c.  Under  Sale  for  Unauthorized  Pur- 

pose. 
A  conveyance  made  by  an  executor 
for  any  purpose  not  authorized  by  the 
will  passes  no  bill.  It  would  not 
stand  upon  the  same  footing  as  one 
based  upon  a  defective  or  irregular  ex- 
ecution of  a  power,  which  equity  would 
aid  or  time  cure.  Connolly  v.  Ham- 
mond, 51  Tex.  635.  While  such  a  con- 
veyance might  be  made  the  basis  for 
the  defense  of  limitations,  no  facts  are 
alleged  which  show  that  appellant  is 
barred  from  asserting  his  rights  as 
against  such  deed.  And  as  his  is  a 
legal  title,  the  doctrine  of  stale  de- 
mand can  not  be  invoked  against  him. 
Anderson  v.  Stockdale,  62  Tex.  54,  62. 
See,  also,  McCown  v.  Terrell,  9  Tex. 
Civ.  App.  66,  78,  29  S.  W.  484  (see  87 
Tex.  470);  Blanton  v.  Mayes,  72  Tex. 
417,  418,  10  S.  W.  452;  Mayes  v,  Blan- 
ton, 67  Tex.  245,  246,  3  S.  W.  40;  Rob- 
erts V.  Connellee,  71  Tex.  11,  16,  8  S. 
W.  626;  Terrell  v.  McCown,  87  Tex. 
470,  29  S.  W.  467. 


Where  a  will  gives  the  power  to  sell 
for  maintenance  of  minors,  a  sale  not 
made  for  that  purpose  passes  no  title 
and  land  may  be  recovered  by  heirs. 
Wells  V,  Petree,  39  Tex.  419,  429. 

d.  Duty  of  Purchaser  to  See  That 
Conditions  Authorizing  Sale  Ex- 
ist. 

Where  the  power  to  sell  is  expressly 
conferred  by  the  will,  so  that  it  is  not 
necessary  to  resort  to  implication  to 
raise  the  power,  it  can  not  be  neces- 
sary for  the  claimant  thereunder  to 
establish  by  proof  any  of  the  condi- 
tions upon  which  the  law  would  raise 
such  implication.  Terrell  v.  McCown, 
91  Tex.  231,  254,  43  S.  W.  2. 

"If  the  executor  was  invested,  by  the 
terms  of  the  will,  with  the  power  and 
authority  to  give  his  promissory  note 
and  deposit  the  note  given  for  the  land 
as  collateral  security  for  the  payment 
of  the  note  executed  by  him,  the  duty 
did  not  devolve  on  the  payee  of  the 
note  to  inquire  as  to  the  existence  of 
debts,  or  to  concern  himself  as  to  the 
manner  in  which  the  money  was  ap- 
propriated. Blanton  v.  Mayes,  72  Tex 
417,  10  S.  W.  452;  Terrell  v.  McCown, 
81  Tex.  231,  254,  43  S.  W.  2;  Stevenson 
V.  Roberts,  25  Tex.  Civ.  App.  577,  64 
S.  W.  230."  Prieto  v,  Leonards,  32 
Tex.  Civ.  App.  205,  208,  74  S.  W.  41,  af- 
firmed in  97  Tex.  644,  no  op. 

Where  an  independent  executor  had 
power  to  mortgage  property  belonging 
to  the  estate  to  pay  debts,  a  mortgage 
executed  pursuant  to  such  power  was 
not  void,  nor  were  creditors  and  pur- 
chasers in  good  faith  aflfected  by  the 
executor's  abuse  of  discretion  in  de- 
termining the  necessity  to  mortgage 
the  property,  or  in  selecting  property 
to  be  mortgraged.  Stevenson  v,  Rob- 
erts, 25  Tex.  Civ.  App.  577,  64  S.  W. 
830. 

Neither  the  devisees,  nor  a  pur- 
chaser from  them,  nor  the  executor, 
arc  chargeable  with  knowledge  of  the 
debts  of  the  estate,  or  the  means  in 
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the  executor*s  hands  for  their  payment. 
McDonough  v.  Cross,  40  Tex.  251. 

When  a  will  empowers  the  executor 
to  sell  land  for  the  sole  purpose  of 
paying  debts,  the  purchaser  under  the 
sale  must  show  that  debts  then  existed 
against  the  estate.  McCown  v.  Ter- 
rell, 9  Tex.  Civ.  App.  66,  29  S.  W.  484, 
discussing  Blanton  v.  Mayes,  72  Tex. 
417,  418.  10  S.  W.  452;  Mayes  v.  Blan- 
ton, 67  Tex.  245,  246,  3  S.  W.  40,  and 
Roberts  v,  Connellee.  71  Tex.  11,  16, 
8  S.  W.  626,  and  distinguishing  and 
overruling  dicta  in  Cooper  v.  Horner, 
62  Tex.  356.  See,  also,  Terrell  v.  Mc- 
Cown, 87  Tex.  470,  29  S.  W.  467. 

Where  a  will  empowers  the  execu- 
tor to  sell  land  only  for  the  purpose 
of  paying  debts,  the  burden  is  on  per- 
sons claiming  under  deeds  from  the 
executor  to  show  that  debts  existed 
when  the  deeds  were  made.  (Civ. 
App.),  McCown  V.  Terrell,  40  S.  W. 
54,  reversed  Terrell  v,  McCown,  43  S. 
W.  2,  91  Tex.  231. 

The  burden  is  upon  the  purchaser  of 
land  at  a  sale  by  an  independent  ex- 
ecutor, without  an  express  power  to 
sell  conferred  by  the  will,  to  prove  the 
existence  of  such  indebtedness  at  the 
time  of  sale  as  would  authorize  a  pro- 
bate court  to  order  a  sale  were  the  ad- 
ministration pending.  Freeman  v, 
Tinsley  (Civ.  App.),  40  S.  W.  835.  See, 
also,  McCown  v.  Terrell,  9  Tex.  Civ. 
App.   66,   77,  29   S.  W.   484. 

The  court  o'f  civil  appeals  held  that 
in  order  to  sustain  the  validity  or  a 
sale  of  land  by  an  executor  under  a 
will  which  empowers  him  to  adminis- 
ter the  estate  free  from  the  control  of 
the  county  court,  and  to  sell  land  in 
order  to  pay  debts,  the  existence  of 
debts  against  the  estate  must  be 
proved.  In  Cooper  v.  Horner,  62  Tex. 
356,  363,  the  court  said:  "The  purchaser 
of  real  estate  under  a  power  of  sale  to 
pay  debts  is  not  bound  to  investigate 
whether  there  are  debts,  nor  to  see  to 
the  application  of  the  purchase  money." 
Held,  that  it  appearing  in  the  latter 
7   Tex— 50 


case  that  there  were  debts  existing  at 
the  time  of  the  sale,  the  announcement 
of  the  proposition  was  not  necessary 
to  the  decision  of  the  case  and  the 
two  decisions  were  not  conflicting. 
Terrell  v.  McCown,  87  Tex.  470,  29  S. 
W.  467. 

e.  Right  of  Purchaser  to  Rely  upon 
Representations  of  Executor. 

"Let  it,  however,  be  conceded,  pro 
hac  vice,  that  a  sale  of  an  independent 
executor  stands  upon  the  same  plane 
with  one  made  in  the  regular  adminis- 
tration of  an  estate  through  the  pro- 
bate court,  still  in  equity  the  purchaser 
will  be  protected  against  the  conse- 
quences of  having  been  misled  by  the 
fraud  or  mistake  *of  the  executor  or 
administrator,  so  far  as  he  had  a  right 
to  rely  on  his  representations."  Alt- 
gelt  V.  Mernitz,  37  Tex.  Civ.  App.  397, 
83  S.  W.  891. 

Where  the  vendor,  as  independent 
executor,  knows,  or  may  reasonably  be 
supposed  to  know,  material  facts  con- 
cerning the  title  which  are  unknown  to 
the  vendee,  and  which  can  not  other- 
wise be  ascertained  by  him  at  the  time 
and  place  of  sale,  and  the  vendee  in- 
forms the  vendor  that  he  relies  solely 
on  the  truth  of  his  statements  and 
representations  respecting  the  title, 
and  the  vendor  makes  such  statements 
relative  thereto,  which,  if  true,  would 
constitute  a  good  title,  and  the  vendee, 
relying  on  the  truth  of  such  state- 
ments, buys,  and  the  statements  prove 
untrue,  the  vendee  may,  to  the  extent 
of  the  failure  of  title,  surrender  the 
property  and  defend  an  action  for  the 
purchase  money,  and  it  is  immaterial 
whether  the  vendor  knew  such  repre- 
sentations were  false.  Altgelt  v.  Mer- 
nitz, 37  Tex.  Civ.  App.  397,  83  S.  W. 
891,  citing  Ward  v.  Williams,  45  Tex. 
617;  Mitchell  v.  Zimmerman,  4  Tex. 
75,  76;  Cray  ton  v.  Munger,  9  Tex.  285, 
287;  Hays  v.  Bonner,  14  Tex.  629.  630; 
York  V.  Gregg,  9  Tex.  85;  Coombs  v. 
Lane,  17  Tex.  280;  Able  v.  Chandler, 
12  Tex.  88. 
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f.  Duty  to  See  to  Application  of  Pur- 

chase Money. 

Where  an  executor  has  the  power 
to  make  sale  to  pay  debts,  the  pur- 
chaser is  not  bound  to  see  that  pur- 
chase price  paid  is  applied  on  payment 
of  debts.  Blanton  v.  Mayes,  72  Tex. 
417,  421,  10  S.  W.  452. 

Where  husband's  will  required  the 
widow,  as  executrix,  to  manage  the 
estate  for  the  children  and  apply  the 
proceeds  as  directed,  there  was  no 
obligation  on  one  purchasing  liand  from 
her  without  collusion  to  see  that  she 
applied  the  proceeds  as  directed  by 
the  will.  Rogers  v.  Jones,  13  Tex. 
Civ.  App.  453,  457,  35  S.  W.  812. 

g.  Title  or  Interest  Acquired. 

See,  also,  post,  "Title,  Interest  and 
Estate  Passing  to  Purchaser,*'  II,  G, 
6,  c. 

Testator  devised  to  his  wife,  whom 
he  made  executrix,  a  life  interest  in 
one-third  of  his  real  estate,  with  re- 
mainder to  his  children,  who  were  the 
devisees  of  the  residue;  directing  her 
to  manage  the  estate  until  the  young- 
est child  became  of  age,  and  to  sell 
any  part  of  the  property,  at  her  dis- 
cretion, and  distribute  the  proceeds  in 
accordance  with  the  provisions  of  the 
will.  A  subsequent  deed  of  a  portion 
of  the  realty  was  signed  by  the  widow 
and  two  adult  children,  the  widow 
signing  and  acknowledging  the  same 
individually,  but  describing  herself,  in 
the  granting  clause,  as  the  relict  of 
testator,  and  executrix  of  his  estate. 
Held,  that  the  purchaser,  who  paid 
full  value  for  the  land,  acquired  com- 
plete title  thereto,  and  not  merely  the 
life  interest  of  the  widow.  Rogers  v. 
Jones,  13  Tex.  Civ.  App.  453,  35  S.  W. 
812. 

17.    Validation  of  Invalid  Sales. 

See,  also,  post,  "Evidence  to  Show 
Ratification,"  II,  G,  8,  j,  (2),  (e). 

Constitutionality  of  Validating  Act. 
— Act  of  May  2,  1893,  validating  sales 
which    had    been    made    by    ex'^cutors 


under  wills  probated  in  other  states, 
and  which  gave  power  to  sell,  was  not 
unconstitutional.  De  Zbranikov  v. 
Burnett,  10  Tex.  Civ.  App.  442,  445,  31 
S.  W.  71,  affirmed  in  93  Tex.  638,  no  op. 

Evidence  to  Show  Ratification.— In 
trespass  to  try  title  against  persons 
claiming  under  void  deeds  given  by  an 
executor's  attorney  in  fact,  evidence  of 
the  receipt  of  purchase  money  by  the 
administrator  of  testator's  wife  was 
not  admissible  to  show  ratification  as 
against  testator's  heirs  and  such  ad- 
ministrator's wife,  who  was  an  inter- 
vening claimant.  (Civ.  App.),  McCown 
V.  Terrell,  40  S.  W.  54,  reversed  Ter- 
rell V.  McCown,  43  S.  W.  2,  91  Tex. 
231. 

Ratification  of  Acts  of  Agent  or  At- 
torney by  Independent  Executor.— See 
ante,  "Delegation  of  Power,"  II,  F,  6. 

18.  Action  to  Set  Aside  Sale  by  Inde- 
pendent Executor. 

As  to  ante-administration  sales  and 
contracts  to  sell,  see  ante.  "Ante-Ad- 
ministration Sales  and  Contracts  to 
Sell,"  II,  B. 

a.  Who  May  Attack  Sale. 

See,  also,  post,  "Who  May  Attack 
Sale,"  II,  G,  7,  b;  "Who  May  At- 
tack  Sale."  II,  G,  8.  a,  et  seq. 

Where  realty  is  conveyed  by  execu- 
tors under  an  independent  will  in  dis- 
charge of  debts,  one  not  an  heir  nor 
a  creditor,  nor  having  any  interest  in 
the  estate,  can  not  object  to  the  con- 
veyance on  the  ground  that  the  debts 
were  barred  by  the  statute  of  limita- 
tions when  the  conveyance  was  made. 
McDonald  v,  Hamblen,  .78  Tex.  628,  14 
S.  W.  1042. 

Where  a  husband  dies,  leaving  as 
the  only  constituent  member  of  his 
family  his  wife,  in  whom  by  law  and 
by  her  husband's  will  the  homestead 
rights  vest,  a  child,  who  is  a  de\nsee 
of  a  portion  of  the  remainder,  can  not 
question  the  power  of  the  executor  to 
sell  the  homestead  unless  it  affirma- 
tively appears  that  the  sale  was  not  to 
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pay  debts  and  legacies.  Holmes  v. 
Stone  (Civ.  App.),  51  S.  W.  518. 

Estoppel  to  Deny  Validity  of  Sale. 
— See,  also,  ante,  "Ante-Administration 
Sales  and  Contracts  to  Sell,"  II.  B; 
post,  "Persons  Estopped  to  Attack 
Sale,"  II,  G,  8,  a,  (6). 

Neither  an  estate,  nor  its  adminis- 
trator, is  estopped  from  claiming  land 
sold  by  a  former  executor  to  carry  out 
a  compromise  entered  into  between 
the  executor  and  contestants  of  the 
will,  to  which  neither  the  creditors  nor 
legatees  were  parties,  where  none  of 
the  money  received  for  the  sale  was 
paid  into  court  or  accounted  for  in  any 
way,  or  expended  for  the  benefit  of  the 
estate  or  any  one  having  an  interest  in 
or  any  claim  against  it.  Coy  v.  Gaye 
(Civ.  App.),  84  S.  W.  441. 

Where  a  surviving  partner  deeds  an 
undivided  half  of  land  owned  by  the 
firm  to  the  heirs  of  his  deceased  part- 
ner, and  at  the  same  time  a  certain 
person,  as  attorney  in  fact  of  the  ex- 
ecutors of  deceased's  estate,  deeds  to 
such  surviving  partner  an  undivided 
half  of  the  same  land,  such  heirs,  while 
claiming  under  the  deed  to  them,  can 
not  deny  the  validity  of  the  deed  by 
such  attorney  in  fact.  Cox  v.  Rust 
(Civ.  App.),  29  S.  W.  807. 

b.  Pleadings. 

If  the  suit  be  brought  to  recover 
back  the  property,  a  general  allega- 
tion that  debts  existed  to  authorize  the 
sale,  without  specifying  them,  is  good 
on  general  demurrer.  If  it  were  ob- 
jectionable it  could  only  be  reached  by 
specific  exception.  Cooper  v.  Horner, 
62  Tex.  356,  citing  Williams  >.  Warnell, 
28  Tex.  610;  Frosh  v.  Swett,  2  Tex. 
485,  and  Warner  v,  Bailey,  7  Tex.  517, 
519. 

c.  Evidence. 

Admissibility  of  Deed  or  Bond  for 
Title.— Where  the  deeds  to  the  pur- 
chasers reserved  a  vendor's  lien,  a 
deed  executed  after  the  executor's 
death,  by  the  attorney  in  fact  of  cer- 
tain heirs  of  the  testator,  to    a     pur- 


chaser of  part  of  the  land  in  dispute, 
"in  consideration  of  $180  in  gold,  be- 
ing balance  of  purchase  money  of  said 
land,"  was  admissible  to  show  pay- 
ment of  the  purchase  money,  and  also 
ratification  by  said  heirs.  Judgment, 
McCown  V.  Terrell  (Civ.  App.),  40  S. 
W.  54,  reversed.  Terrell  v.  McCown, 
43  S.  W.  2,  91  Tex.  231. 

Since  the  discretionary  power  of  an 
executor  to  sell  can  not  be  delegated, 
where  defendants  in  trespass  to  try 
title  claim  under  a  deed  executed  by 
an  attorney  under  a  power  from  an 
executor,  and  plead  limitations,  the 
deed  is  admissible  only  in  support  of 
the  pleas  of  limitation.  (Civ.  App.), 
McCown  V,  Terrell,  40  S.  W.  54,  re- 
versed Terrell  v,  McCown,  43  S.  W. 
2,  91  Tex.  231. 

The  power  of  persons  to  convey  an 
interest  in  one's  headright  certificate 
may  be  inferred,  after  a  lapse  of  60 
years,  from  the  recitals  in  their  bond 
for  title  authorizing  the  inference  that 
they  purported  to  act  as  his  adminis- 
trators. Lynch  v.  Pittman,  73  S.  W. 
862,  31  Tex.  Civ.  App.  553. 

"A  power  of  attorney  would  have  no 
more  force  as  authorizing  the  execu- 
tion of  a  deed  than,  in  the  present  case 
for  instance,  the  fact  that  J.  S.  Sydnor 
held  only  the  legal  title  in  trust  for 
Cyrus.  Under  the  application  of  these 
principles,  it  would  seem  clear,  not 
only  that  the  recitals  in  the  deed  of  J. 
B.  Sydnor,  executor  of  J.  S.  Sydnor, 
were  admissible  as  evidence  of  the  ex- 
istence of  the  facts  recited,  but  that, 
those  facts  being  established,  the 
power  of  the  executor  to  execute  the 
deed  would  follow.  Johnson  v.  Shaw, 
41  Tex.  434;  Storey  v.  Flanagan,  57 
Tex.  649,  654;  Johnson  v.  Timmons, 
60  Tex.  521,  535.  The  recitals  in  the  ex- 
ecutor's deed  of  the  existence  of  the 
facts  which  authorized  its  execution 
are  the  equivalent  of  the  recitals,  in 
a  deed  purporting  to  have  been  ex- 
ecuted under  ^  power  of  attorney,  of 
the  existence  of  the  power,  and,  in  the 
one  case  as  well  as  the  other,  such  re- 
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citals,  if  the  deed  is  an  ancient  instru- 
ment, are  admissible  to  establish  the 
existence  of  the  facts  recited."  Sydnor 
V.  Texas  Sav.,  etc.,  Ass'n,  42  Tex.  Civ. 
App.  138,  94  S.  W.  451,  affirmed  in  101 
Tex.  661,  no  op. 

Source  from  Which  Purchase  Money 
Derived. — When  a  husband's  will  gave 
a  widow  his  life  estate  in  all  the  prop- 
erty, with  power  to  dispose  of  it  for 
her  own  benefit,  and  residuary  legatee 
sued  her  as  executrix,  and  her  grantee 
to  cancel  deed  executed  by  her,  she 
was  competent  to  testify  that  the  land 
sold  was  purchased  by  her  with  her 
separate  funds  derived  from  income  of 
her  life  estate.  Gibony  v.  Hutcheson, 
20  Tex.  Civ.  App.  581,  584,  50  S.  W. 
648. 

That  Proceeds  Did  Not  Accrue  to 
Benefit  of  State— Validity  of  Will.— 
Where  the  defendant  recovered  the 
land  any  error  in  the  admission  or  ex- 
cluding of  testimony,  tending  to  show 
that  the  proceeds  of  the  sale  did  not 
accrue  to  the  benefit  of  the  estate, 
would  be  immaterial.  The  power  to 
sell  would  arise  from  the  existence  of 
debts  against  the  estate.  Blanton  :•. 
Mayes,  72  Tex.  417,  10  S.  W.  452. 

Whether  a  will  is  invalid,  and  is  not 
such  as  can  be  admitted  to  probate  un- 
der the  laws  of  the  state,  is  immaterial, 
in  a  suit  by  the  administrator  to  set 
aside  a  sale  made  by  the  executor 
named  in  the  will,  when  the  will  con- 
tains no  power  of  sale.  Coy  v.  Gaye 
(Civ.  App.),  84  S.  W.  441. 

Proof  of  Existence  of  Debts  and  In- 
sufficiency of  Personalty. — When  a 
will  provides  that  the  estate  shall  be 
administered  outside  of  the  probate 
court,  and  gives  the  executor  discre- 
tionary power  to  sell  land  to  pay 
debts,  the  burden  of  proof  is  on  the 
heirs,  claiming  the  land  as  against 
bona  fide  purchasers  and  grantees  of 
the  executors  to  show  that  tliere  were 
no  debts  when  the  deeds  were  made. 
Judgment,  McCown  v.  Terrell  (Civ. 
App.),  40  S.  W.  54,  reversed.  Terrell 
V.  McCown,  43  S.  W.  2,  91  Tex.  231. 


Where  an  independent  executor  em- 
powered by  a  will  to  sell  the  land  of 
an  estate  for  payment  of  debts,  has 
made  sale,  it  will  be  presumed  in  sup- 
port of  title  of  purchasers  thereat,  that 
debts  existed  authorizing  sale.  Ter- 
rell V.  McCown,  91  Tex.  231,  254.  42 
S.  W.  2. 

There  can  be  no  presumption  that  a 
debt  did  not  exist  in  the  face  of  a  re- 
cital on  a  sale  by  independent  execu- 
tors that  the  sale  was  made  for  the 
purpose  of  discharging  the  debt.  Mc- 
Donald V,  Hamblen,  78  Tex.  628,  14  S. 
W.  1042. 

A  will  gave  an  executor  no  express 
power  to  sell  real  estate.  Personalty 
was  sold  for  approximately  the  amount 
of  testator's  debts.  Held,  that  it  would 
be  assumed  that  the  proceeds  of  the 
sale  of  the  personalty  were  applied  in 
discharging  the  debts  of  the  testator 
as  directed  in  the  will,  so  that  convey- 
ances of  real  estate  executed  by  the 
executor  were  invalid.  Johnson  v. 
Short,  43  Tex.  Civ.  App.  128,  94  S.  W. 
1082. 

Oral  evidence  that  the  personal  prop- 
erty of  an  estate  was  sufficient  to  pay 
the  debts  is  objectionable  as  opinion 
evidence.  McCown  v,  Terrell  (Civ. 
App.),  40  S.  W.  54,  reversed  in  9  Tex. 
231. 

Question  for  Jury.— Where  the  evi- 
dence is  conflicting,  question  is  prop- 
erly submitted  to  jury  whether  at  time 
of  executor's  sale,  there  were  out- 
standing debts  of  estate.  Terrell  v. 
McCown,  91  Tex.  231,  252,  43  S.  W.  2. 

d.  Effect  of  Vacating  Sale. 
(1)   In  General. 

See,  also,  post,  "Effect  of  Setting 
Aside  Sale,"  II,  G,  8,  o,  et  seq. 

If  an  administrator's  sale  of  property 
be  canceled  on  account  of  fraud,  the 
property  thereby  becomes  unadminis- 
tered  assets  of  the  estate,  and  falls 
back  into  the  hands  of  the  administra- 
tor for  disposition  in  due  course  of 
the  administration.  If  necessary  for 
the      protection      of       parties       con- 


Digitized  by 


Google 


Executors'  and  Administrators'  Sales 


789 


ccrned,  the  administrator  who  made 
the  fraudulent  sale  can  be  removed 
and  an  administrator,  de  bonis  non, 
be  appointed;  or  a  receiver  might,  per- 
haps, be  appointed  at  the  instance  of 
the  heirs,  for  the  protection  of  the 
property  of  the  estate  until  the  ap- 
pointment of  a  more  faithful  admin- 
istrator. Giddings  v.  .  Steele,  28  Tex. 
732;  Evans  v.  Oakley,  2  Tex.  182;  Bur- 
dett  V.  Silsbee,  15  Tex.  604;  Long  v. 
Wortham,  4  Tex.  381,  382. 
(2)  Return  of  Purchase  Money,  Com- 
pensation  for    Improvements,    etc. 

Where  there  is  a  total  failure  of  title 
in  the  vendors,  the  vendee  may,  if  the 
contract  be  executory  and  unfulfilled, 
refuse  to  perform  it  and  reclaim  any 
portion  of  the  purchase  money  which 
he  may  have  advanced.  The  same  rule 
applies  in  an  action  against  a  coexecu- 
tor,  who,  acting  alone,  has  agreed  to 
convey  land  to  which  the  estate  had  no 
title,  and  who  has  received  a  portion 
of  the  purchase  money,  the  will  re- 
questing the  executors  to  act  jointly 
in  the  settlement  of  the  estate.  House 
V.  Kendall,  55  Tex.  40.  See,  also,  post, 
"Return  of  Purchase  Money,"  II,  G, 
8,  o,  (3);  "Accounting  for  Rents,  Prof- 
its and  Improvements,"  II,  G,  8,  o,  (4). 

The  fact  that  a  coexecutor,  in  such 
case,  executed  the  contract  to  convey 
in  the  qualified  character  of  coexecu- 
tor, does  not  relieve  him  from  the 
personal  obligation  to  refund  money 
obtained  without  consideration;  nor 
would  his  special  plea  under  oath 
denying  that  the  contract  to  convey 
bound  him  individually,  require  of  the 
plaintiff  a  replication  in  order  to  ad- 
mit evidence  of  the  issue  involved, 
when  the  petition  alleged  the  facts  on 
which  the  liability  was  claimed.  House 
V.   Kendall,  55  Tex.  40. 

In  an  action  questioning  validity  of 
sale  of  property  by  an  executor,  a  pur- 
chaser may  set  up  good  faith  as  basis 
for  the  recovery  of  the  price  of  the 
property  if  the  property  be  denied  him. 
Blanton  v,  Mayes,  72  Tex.  417,  420,  10 
S.   W.   452. 


But  where  the  defendant  gained  the 
land  an  error  committed  upon  the  al- 
ternative plea  asking  the  repayment  of 
the  purchase  money  would  be  imma- 
terial. Blanton  v.  Mayes,  72  Tex.  417, 
10   S.   W.   452. 

Subrogation  to  Rights  of  Creditors. 
— Where  an  executor  sold  real  estate 
for  the  payment  of  debts,  without  or- 
der of  the  probate  court,  and  without 
any  power  in  the  will,  and  the  pur- 
chase price  was  used  to  pay  the  debts 
of  the  decedent,  the  purchaser  is  en- 
titled to  be  subrogated  to  the  rights 
of  creditors,  and  to  retain  possession 
of  the  land  until  the  amount  paid  for 
the  land,  with  interest,  has  been  re- 
paid to  him,  though  the  sale  was  void. 
Stone  V.  Crawford's  Heirs,  1  Posey 
Unrep.  Cas.  605. 

Compensation  for  Improvements. — 
An  independent  executrix  remarried, 
and,  her  husband  joining,  mortgaged 
land  left  to  her  for  life,  with  remain- 
der to  plaintiffs,  to  secure  testator's 
debts.  On  the  foreclosure  sale  her 
husband  furnished  the  purchaser  half 
the  money,  and  afterwards  received  a 
deed  from  such  purchaser  of  one-half 
the  land.  Held,  that  a  purchaser  from 
such  husband,  who  knew  of  his  con- 
nection with  the^  mortgage  and  sale, 
but  who  purchased  in  good  faith,  be- 
lieving he  acquired  a  good  title,  was 
entitled  to  compensation  for  his  im- 
provements on  being  ejected  at  the 
suit  of  plaintiffs.  Stevenson  v. ,  Rob- 
erts, 25  Tex.  Civ.  App.  577,  64  S.  W. 
230. 

19.  Operation  and  Effect  of  Sale  as  an 
Administration. 

The  management  of  the  estate  of  a 
deceased  person  and  the  disposition  of 
property  by  an  executor  under  a  will 
which  withdraws  an  estate  from  the 
control  of  a  probate  court  is  deemed 
by  the  law  an  administration  as  fully 
as  though  sold  under  order  of  court 
in  an  ordinary  administration.  Todd 
V.  Willis,  66  Tex.  704,  707,  1  S.  W. 
803;  Freeman  v.  Tinsley  (Civ.  App.), 
40   S.   W.   835,  837. 
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G.  COURT  SALES. 
1.  Purpose    for    Which  Sale  May  Be 
Made. 

a.  Generally. 

See,  also,  ante,  "Purpose  for  Which 
Land  May  Be  Sold,"  II,  F,  9,  et  seq. 

The  county  court  has  no  general 
power  to  order  the  sale  of  lands  of 
an  estate.  It  can  order  such  sale  for 
no  other  purpose  than  the  payment  of 
debts  and  expenses  of  administration, 
or  to  raise  the  amount  of  the  allow- 
ance for  the  surviving  wife  and  chil- 
dren, or,  in  certain  cases,  for  the 
purpose  of  partition  and  distribution 
among  the  heirs.  Withers  v,  Patter- 
son, 27  Tex.  491;  Merriweather  v,  Ken- 
nard,  41  Tex.  273,  277;  Flanagan  v. 
Pierce,  27  Tex.  78,  79;  Anderson  v. 
Lockhart,   2   Posey   63,   68. 

An  executor  has  no  authority  to  sell 
real  estate,  in  the  absence  of  a  power 
contained  in  the  will,  unless  it  is 
needed  to  pay  debts  or  legacies,  in 
which  case  he  must  obtain  an  order 
from  the  court  of  probate  authorizing 
the  sale,  and  the  purchaser  must  see 
that  the  order  is  regularly  obtained 
and  is  properly  complied  with.  Coy 
V.  Gaye  (Civ.  App.),  84  S.  W.  441. 

Real  property  of  estate,  may,  under 
order  of  court,  be  sold,  if  it  is  neces- 
sary to  pay  debts  or  to  partition  it 
among  heirs,  or  for  some  other  pur- 
pose made  sufficient  by  statute.  Gil- 
lenwaters  v.  Scott,  62  Tex.  670,  672; 
Flanagan  v.  Pierce,  27  Tex.  78    79. 

b.  Debts  and  Expenses  of  Administra- 

tion. 
(1)  Generally. 

The  probate  court  has  power  to  sell 
land  in  the  course  of  administration  to 
pay  debts  due  by  the  estate.  Webb 
V.  Sellers,  27  Tex.  423,  427. 

The  probate  court  has  no  jurisdic- 
tion to  order  a  sale  of  land  of  estate 
for  any  other  purpose  than  for  the 
payment  of  estate's  debts.  Merri- 
weather V.   Kennard,  41  Tex.  273,   278. 

Expenses  of  Administration. — Prop- 
erty  belonging    to   an    estate    may    be 


sold  for  the  payment  of  expenses  of 
administration.  Storer  v.  Lane,  1  Tex. 
Civ.  App.  250,  256,  20  S.  W.  852. 

The  court  may  order  land  to  be  sold 
to  defray  expenses  of  administration; 
e.  g.,  to  satisfy  a  claim  for  expenses 
incurred  in  locating  lands  of  estate. 
Casseday  v.  Norris,  49  Tex.  613,  617. 
(2)  For  What  Debts  and  Claims  Lands 
May  Be  Sold. 

A  bond  for  title  presented  to  admin- 
istrator is  a  claim  for  land  and  not 
for  money,  and  the  real  property  of 
the  estate  will  not  be  sold  to  pay  it 
Gregory  v,  Hughes,  20  Tex.  345,  348. 
See,  also,  ante,  "For  What  Debts  or 
Obligations  Sale  May  Be  Made,"  II. 
F,   9,  b,   (2). 

An  order  of  the  probate  court  di- 
recting the  administrator  to  convey 
the  land  patented  under  a  conditional 
headright  certificate  in  name  of  the 
deceased  to  the  holder  of  the  assign- 
ment of  the  conditional  certificate 
which  had  been  transferred  by  the 
intestate  in  his  lifetime  is  void  for 
want  of  jurisdiction.  Merriweather  r. 
Kennard,    41    Tex.    273. 

Sale  to  Satisfy  Encumbrances.— An 
administrator's  sale  of  land  is  not  ren- 
dered invalid  by  the  fact  that  it  was 
made  to  satisfy  a  debt,  secured  by 
mortgage,  which  was  not  due  when 
the  sale  was  made.  Hurley  v.  Bar- 
nard, 48  Tex.  83;  Tinsley  v,  Boykin, 
46    Tex.    592. 

The  right  of  a  creditor  and  debtor's 
administrator  to  subject  land  of  debt- 
or's estate  to  the  payment  of  a  mort- 
gage debt  is  not  less  than  was  right 
of  debtor  in  his  lifetime.  Cooper  r. 
Loughlin,  75  Tex.  524,  528,  13  S.  W.  37. 

The  administrator,  in  applying  for 
the  sale  of  lands,  subje<ft  to  a  lien  for 
a  debt  allowed  and  approved,  may 
recognize  that  fact,  and  ask  for  such 
an  order  as  would  authorize  him  to 
apply  the  proceeds  of  the  sale  to  the 
discharge  of  the  secured  debt.  Davis 
V.  Touchstone,  45  Tex.  490,  citing 
Alexander  v.  Maverick,  18  Tex.  179, 
and  Allen  v,  Clark,  21  Tex.  404. 
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Unproved  Claim  s. — County  court 
sitting  as  probate  court  could  not  or- 
der sale  of  property  for  payment  of 
account  which  had  never  been  estab- 
lished as  claim  against  estate,  and 
which  was  not  shown  to  be  valid 
claim  against  estate.  Marx  v.  Free- 
man, 21  Tex.  Civ.  App.  429,  431,  52  S. 
W.   647. 

That  an  indebtedness  of  the  estate 
for  which  sale  is  ordered  bad  not  been 
presented  to  the  administrator  at  the 
making  of  the  order  of  sale  will  not 
vitiate  such  order.  Lyne  v.  Sanford, 
82  Tex.   58.   19   S.  W.  847. 

(S)     Duty  of  Representative  to  Apply 
for  Order  of  Sale  to  Pay  Debts. 

"The  administrator  is  required,  so 
soon  as  he  shall  ascertain  that  it  is 
necessary,  to  apply  for  an  order  to  sell 
property  to  pay  debts  of  the  estate. 
Pas.  Dig.,  art.  1314,  note  488."  Ryan  v. 
Flint,  30  Tex.  382,  384.  See,  also,  ante, 
"Duty  to  Sell;  Right  of  Creditors  to 
Compel  Sale,"  II,  F,  11. 

(4)  Right  of  Creditors  to  Compel  Sale. 

See,  ante,  "Duty  to  Sell;  Right  of 
Creditors  to  Compel  Sale,"  II,  F,  11. 

Where  the  creditor  alleges  that  the 
claim  has  been  presented  and  approved 
by  the  executrix  and  probate  judge, 
this  suit  can  not  be  sustained  against 
the  administrator  or  executor,  because 
the  grounds  onVhich  an  administrator 
or  an  executor  can  be  sued  is  their 
denial  of  the  demands.  If,  as  stated, 
the  demand  and  acceptance  had  been 
made,  the  plaintiff  could  have  had  his 
claim  set  up  in  his  petition  to  the  pro- 
bate couft  satisfied  by  the  sale  of  a  por- 
tion of  the  property  of  the  estate.  Mil- 
lican  V,  Millican,  15  Tex.  460,  463. 

The  fact  that  an  administrator,  under 
probate  act  of  1848  waived  a  copy  of 
citation,  and  accepted  service  in  pro-, 
ceedings  seeking  the  sale  of  land  be- 
longing to  the  estate  for  the  payment 
of  debts,  will  not  authorize  the  con- 
clusion that  the  court  was  on  that  ac- 
count without  jurisdiction  to  order  the 


land    sold.      Hurley    v,    Barnard,    48 
Tex.  83. 

Administrator's  Plea  of  Payment. — 
A  decree  enforcing  the  vendor's  lien 
on  appeal  to  the  supreme  court  was  af- 
firmed against  an  administrator.  An 
application  was  made  in  the  probate 
court  for  the  issuance  of  an  order  ot 
sale  under  decree.  To  this  application 
the  administrator  answered,  pleading 
a  partial  failure  of  the  title  to  the  land 
sold;  the  want  of  proper  parties,  in 
that  the  heirs  of  the  intestate  were  not 
made  parties  to  the  proceeding;  and 
part  payment  in  cotten  delivered  by 
the  administrator  to  the  holder  of  judg- 
ment. Held:  1.  That  the  administrator 
could  not  again  litigate  the  validity  of 
the  decree.  2.  That  the  heirs  were  not 
necessary  parties  to  such  proceeding. 
3.  That  the  administrator  could  not  de- 
feat or  postpone  the  issuance  of  the 
order  of  sale  by  merely  pleading  such 
payment.  4.  The  remedy  of  the  ad- 
ministrator against  the  enforcement  of 
a  judgment  partially  satisfied,  would 
be  by  petition  under  oath  and  bond 
for  injunction.  Heath  v,  Garrett,  50 
Tex.  264. 

c.  Partition. 

See  the  title  PARTITION. 

d.  Sale  of  Property  because  Unproduc- 

tive, Expensive  or  Inconvenient 
to  Handle,  etc. 

A  petition  for  sale  of  a  decedent's 
lands,  which  merely  shows  that  the 
sale  will  be  advantageous  to  the  estate, 
without  showing  any  of  the  statutory 
reasons  therefor,  as  that  it  is  necessary 
to  pay  debts,  is  defective.  Gillenwaters 
V.  Scott,  62  Tex.  670. 

Where  a  petition  of  an  administrator 
for  leave  to  sell  land  averred  that  a 
sale  was  sought  for  convenience  and 
to  enable  the  administrator  to  settle 
the  estate  and  to  satisfy  all  the  heirs, 
confirmation  of  a  sale  was  properly  re- 
fused; the  court  not  being  authorized 
to  decree  a  sale,  except  to  pay  debts 
I  or  for  the  purpose  of  partition,  when. 


Digitized  by 


Google 


792 


Executors'  and  Administrators'  Sales 


by  report  of  the  commissioners  in  par- 
tition, it  is  shown  that  the  land  can 
not  be  equitably  divided.  Flanagan  v. 
Pierce,  27  Tex.  78;  Anderson  v.  Lock- 
hart,  2  Posey  63,  68. 

8.  Property  Subject  to  Sale. 

See,  also,  ante,  "Property  Subject  to 
Sale,"  II,  P,  10,  et  seq. 

a.  Limited    to    Sale    of     Decedent's 
Interest. 

The  probate  court  can  only  order  a 
sale  of  the  interest  which  the  intestate 
had,  which  is  all  that  executor  can  sell. 
Herringjton  v.  Williams,  31  Tex.  448, 
462. 

b.  Wife's  Land  for  Husband's  Debts. 
The  title  to  a  deceased  mother's  sep- 
arate land  can  not  pass  by  an  order 
of  the  probate  court  in  administration 
of  deceased  father's  estate.  Bradley  v. 
Love,  60  Tex.  472,  477. 

c    Community  Estate. 

See  the  title  HUSBAND  AND 
WIFE.  See,  also,  ante,  "Community 
Property,"  II,  F,  10,  b. 

d.  Homestead. 

See,  also,  the  title  HOMESTEAD 
EXEMPTIONS. 

An  administrator  can  not  have  leave 
to  sell  property  reserved  as  a  home^ 
stead  by  the  decedent,  for  payment  of 
his  debts.  Yarboro  v,  Brewster,  38 
Tex.  397;  Stephenson  v.  Marsalis,  11 
Tex.  Civ.  App.  162,  33  S.  W.  383. 

Nor  would  a  purchaser  at  such  sale 
take  any  right  against  the  minor  chil- 
dren. Yarboro  v.  Brewster,  38  Tex. 
398. 

Where  the  land  of  a  decedent  con- 
stituted a  homestead,  the  county  court 
has  no  jurisdiction  of  proceedings  to 
sell  the  same  for  the  payment  of  debts 
of  the  estate.  Dignowity  v,  Baum- 
blatt,  85  S.  W.  834,  38  Tex.  Civ.  App. 
363. 

Where  a  homestead  had  been  set 
apart  to  the  family  of  a  deceased  per- 
son, it  is  no  longer  subject  to  admin- 
istration, and  the  sale  thereof  under 
order    of    the    probate    court    for    the  I 


support  of  the  widow  and  minor  chil- 
dren is  a  nullity.  Cummins  v,  Denton, 
1  Posey  Unrep.  Cas.  181. 

Where  an  administrator  of  a  widow, 
entitled  to  a  homestead  exemption, 
sold  such  homestead  to  pay  debts  of 
the  widow,  the  purchaser  acquired  no 
title  as  against  an  unmarried  daughter 
of  the  widow,  who  had  always  resided 
with  her,  to  whom  such  homestead 
descended  free  from  debts.  Trammcll 
V,  Neal,  1  Posey  Unrep.  Cas.  51. 

Under  the  probate  law  of  1848  a 
sale  of  the  homestead  ordered  and 
made  upon  the  report  of  commission- 
ers that  partition  was  impracticable 
passed  the  title.  Singletary  v.  Hill,  43 
Tex.  588. 

e.  Property    Subject     to     Conflicting 
Claims,  etc. 

The  fact  that  there  are  conflicting 
claims  to  the  land  sold  by  an  admin- 
istrator under  order  of  court  at  the 
time  of  the  sale  does  not  affect  the 
right  of  the  administrator  to  sell. 
Evans  v,  Ashe,  50  Tex.  Civ.  App.  54, 
108  S.  W.  1190. 

f.  Equitable  Interests. 

(1)  Generally. 

It  is  doubtful  whether  probate  court 
can  order  sale  of  an  equity  in  land 
which  is  a  mere  chose  in  action.  Her- 
rington  v.  Williams,  31  Tex.  448,  463. 

(2)  Title   Bond 

It  may  be  well  doubted  whether  a 
mere  bond  for  title  is  the  subject  of 
sale  under  an  order  of  the  probate 
court.  Herrington  v.  Williams,  31 
1  ex.  448. 

(3)  Vendor's  Lien. 

A  vendor's  lien  is  not  an  asset 
which  is  the  subject  of  sale  to  pay 
debts.  O'Conner  v.  Vineyard,  44  S.  W. 
485,  91  Tex.  488. 

(4)  EJquity  of  Redemption. 

Where  all  the  title  of  the  deceased 
has  been  conveyed  away  prior  to  his 
death,  nothing  remains  in  his  estate 
subject  to  the  orders  of  the  probate 
court,    and    the    equity    of    redemption 
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of  the  purchasers  can  not  be  fore- 
closed in  this  manner,  and  the  pur- 
chaser, under  such  an  attempted  fore- 
closure, acquire  no  title  whatever. 
Schmeltz  v.  Garey,  49  Tex.  49;  Jack- 
son r.  Butler,  47  Tex.  423;  Hanrick  v, 
Gurley,  93  Tex.  458,  472,  55  S.  W.  119, 
54  S.  W.  347,  56  S.  W.  330,  affirming 
in  part  and  reversing  in  part  48  S. 
W.  994. 

(5)  Trust  Estates. 

In  order  to  enable  plaintiff  to  raise 
the  purchase  price  of  land  which  he 
had  agreed  to  buy  of  several  coten- 
ants,  they  conveyed  to  one  of  their 
number  under  a  parol  trust  to  pro- 
cure a  loan  of  the  required  amount, 
and  then  to  convey  to  plaintiff,  sub- 
ject to  the  mortgage.  She  procured 
the  loan,  but  died  before  executing  a 
deed  to  plaintiff.  Held,  that  the  land 
was  subject  to  administration  as  her 
estate  for  the  purpose  of  paying  the 
mortgage  debt,  though  all  the  other 
tenants,  who  were  her  heirs,  had  con- 
veyed to  plaintiff,  also  an  heir,  in  ac- 
cordance with  the  original  agreement. 
Cooper  V,  Loughlin,  75  Tex.  524,  13 
S.    W.    37. 

(6)  Mortgaged  Property  for  Debts  of 
Mortgagee. 

Administrator's    sale    of    mortgaged 
property     as     assets     of     mortgagee 
passes  no  title.     McCammant  v.  Rob- 
erts, 87  Tex.  241,  245,  27  S.  W.  86. 
g.    Interests  in  the  Public  Lands. 
(1)     Unlocated   Certificates. 

A  probate  sale  not  yet  located  under 
land  certificate  conveys  no  title.  Har- 
wood  V,  Wylie,  70  Tex.  538,  543,  7  S. 
W.   789. 

Where  it  appears,  after  the  sale  of 
land  by  order  of  court,  that  no  certifi- 
cate severing  the  land  from  the  public 
domain  was  located  or  filed  thereon 
until  eight  months  after  the  sale,  the 
purchaser  will  acquire  no  title.  Har- 
wood  V,  Wylie,  70  Tex.  538,  7  S.  W. 
789. 
(8)    Certificate  Located  in  Part. 

"The     case     presented     is    not     one 


where  a  land  certificate  was  sold  after 
it  had  become  merged  into  land.  It 
appears  to  have  been  to  some  extent 
located,  and  the  order  authorized  the 
sale  of  realty  as  well  as  personalty, 
and  the  warrant,  with  the  right  to  the 
location,  was  the  subject  of  the  sale. 
Farris  v.  Gilbert,  50  Tex.  350."  Corley 
V,  Anderson,  5  Tex.  Civ.  App.  213,  219, 
23   S.  W.  839. 

(3)    Located  Certificate. 

An  administrator's  sale  of  land  cer- 
tificate after  location  does  not  pass 
the  title  to  land.  East  v.  Dugan,  79 
Tex.  329,  330,  15  S.  W.  273. 

Though  a  national  road  certificate 
is  a  chattel  until  it  has  been  located 
and  the  land  appropriated  under  it, 
yet,  when  that  is  done,  it  is  merged  in 
the  land,  and  a  sale  of  the  certificate 
after  the  patent  is  issued,  under  an 
order  of  the  probate  court*  to  pay 
debts  of  the  estate,  will  not  operate 
as  a  conveyance  of  the  lands  covered 
thereby.  East  v.  Dugan,  79  Tex.  329, 
15    S.   W.   273. 

Decedent  and  J.  owned  in  common 
a  survey  for  league  and  labor  in  F. 
county.  J.  and  the  administratrix 
lifted  the  certificate  and  located  it 
upon  lands  in  C.  county.  Subse- 
quently, the  administratrix  under  pro- 
bate orders,  sold  the  C.  county  loca- 
tion, J.  purchasing  a  part  thereof,  and 
J.  obtained  a  duplicate  of  the  certifi- 
cate and  relocated  it  upon  the  land  in 
F.  county.  Held,  that  since  the  ad- 
ministratrix could  not  abandon  the 
original  location  and  relocate  the  certifi- 
cate, the  certificate  was  not  detached 
from  the  land  in  F.  county  and  could 
not  be  located  upon  the  land  in  C. 
county  and  hence,  the  sale  to  J.  did  not 
vest  in  him  the  right  to  decedent's  es- 
tate in  the  certificate  and  the  reloca- 
tion by  J.  inured  to  the  estate's  benefit. 
Jones  V.  Lee,  86  Tex.  25,  22  S.  W. 
386,  1092. 

Where  a  patent  to  a  land  issued  on 
April  24,  1855,  and  administrator's  sale 
of    headright   certificate   was   made   on 
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first  Tuesday  in  March,  1855,  but  was 
not  confirmed  until  May  6,  1855,  it  will 
be  presumed  that  headright  certificate 
was  unJocated,  and  cpnsequently  was 
personalty,  at  date  of  administrator's 
sale.  Edwards  v.  Gill,  5  Tex.  Civ.  App. 
203,  206,  2a  S.  W.  742. 

(4)  Headright  Certificates. 

A  conditional  headright  certificate  to 
public  lands  is  not  susceptible  of  sale 
under  order  of  the  probate  court  for 
the  payment  of  the  grantee's  debts 
after  his  death,  and  the  purchaser  of 
such  certificate  at  probate  sale  ac- 
quires no  title  to  the  lands  entered 
thereunder.  Turner  v.  Hart,  10  Tex. 
438. 

The  sale  of  a  headright  in  this  case 
held  to  pass  the  location  with  the  cer- 
tificate. Baker  v,  De  Zavalla,  1  Posey 
621,  638,  following  Simpson  v.  Chap- 
man,  45  Tex.   560,   566. 

(5)  Certificate  of   Foreign  Volunteer. 
See  post,  "Consent  of  Heirs,"  II,  G, 

5,  a;  "Consent  of  Secretary  of  War," 
II,   G,  5,  b. 

h.  Property  Conveyed  to  Administra- 
tor by  Widow. 
Where  a  decedent  left  a  wife  and 
child,  and  the  inventory  of  the  estate 
contained  only  a  house  and  three  acres 
of  land  which  the  wife  sold  to  the  ad- 
ministrator, and  then  removed  with 
her  child  to  another  state,  such  prop- 
erty was  liable  to  sale  under  order  of 
the  probate  court  for  the  payment  of 
debts,  which  order  should  be  made 
without  prejudice  to  the  rights  of  the 
wife  and  child.  Edmiston  v.  Long,  17 
Tex.  135. 

L    Property  Conveyed  by  Decedent  in 
His  Lifetime. 

See  ante,  "Equity  of  Redemption," 
II,  G,  2,  f,  (4).  See,  also,  post, 
"Parties  Defendant,"  II,  G,  5,  f,  (2). 

An  administrator's  sale  of  realty, 
which  has  been  sold  and  paid  for  in 
the  intestate's  lifetime,  and  which  has 
not  been  inventoried,  conveys  no  title 
as  against  such  vendee,  where  he  was 


not  a  party  to  the  proceeding  ordering 
the  sale.  Miller  v,  Rogers,  49  Tex. 
398,  citing  Preston  v.  Breedlove,  45 
Tex.  47;  Byler  v.  Johnson,  45  Tex.  509. 
See  the  titles  EXECUTORS  AND 
ADMIxXISTRATORS,  ante,  p.  364; 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES. 

j.  Property  Previously  Conveyed  by 
Heirs. 

The  sale  by  heirs  of  intestate's  prop- 
erty which  is  subject  to  administration, 
is  invalid  as  against  a  purchaser  in  ad- 
ministration proceedings  upon  prop- 
erty. Cooper  V,  Loughlin,  75  Tex.  524, 
13  S.  W.  37. 

Such  a  conveyance  does  not  affect  a 
conveyance  of  the  same  lands  made  in 
due  course  of  administration.  Cooper 
V,  Loughlin,  75  Tex.  524,  528,  13  S. 
W.  37. 

In  order  to  enable  an  administrator 
to  sell,  as  assets,  real  estate  which  has 
been  sold  by  the  heirs,  previous  to  the 
granting  of  the  administration,  it  must 
appear  that  the  property  belonged  to 
the  estate  of  deceased  at  the  time  the 
order  was  applied  for;  and  there  ex- 
isted a  necessity  to  sell  the  title  of  the 
heirs  to  pay  the  debts  of  the  ancestor 
and  that  there  were  not  other  suffi- 
cient assets  in  the  hands  of  the  ad- 
ministrator to  pay  off  the  remaining 
unpaid  debts.  Morris  v,  Haibert,  36 
Tex.  19. 

k.  Where  Land  Has  Been  Partitioned 
in  Whole  or  in  Part. 

Land  Remaining  after  Partial  Parti- 
tion.— A  partial  partition  having  been 
made,  and  'tlie  lot  in  controversy  not 
having  been  included  in  the  actual  par- 
tition, the  probate  court  had  the  right 
to  order  its  sale  in  due  course  of  ad- 
ministration. Lee  V,  Henderson.  75 
Tex.   190,   12  S.  W.  981. 

Effect  of  Bond  Having  Been  Re- 
duced—That the  bond  of  an  adminis- 
trator had  been  reduced  by  order  of 
the  probate  court,  upon  the  assumption 
that  all  the  lands  belonging  to  the  es- 
tate  had  been    partitioned    and  dcliv- 
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ered  to  the  heirs,  did  not  affect  the 
status  of  the  lands  not  in  fact  parti- 
tioned. Lee  V.  Henderson,  75  Tex.  190, 
12  S.  W.  981. 

A  representation  by  an  administra- 
tor, in  an  application  to  have  his  bond 
reduced,  that  all  the  estate  was  dis- 
tributed except  the  money  in  his  hands, 
does  not,  where  in  fact  the  land  sought 
to  be  sold  was  not  distributed  in  par- 
tition proceedings  had,  deprive  the 
court  of  power  to  order  its  sale.  Lee 
V.  Henderson,  75  Tex.'  190,  12  S.  W. 
981. 

L  Land  Sold  under  Previous  Order,  or 
under  Previous  Administration. 

See,  also,  post,  "After  Authority 
Has  Terminated  tf>r  Lapsed — Second 
and  Other  Administrations,"  II,  G,  7, 
d,  (1),  (c). 

Where  a  valid  sale  has  been  made 
under  the  order  of  a  probate  court, 
which  devested  both  the  heirs  and  cred- 
itors of  the  deceased  of  any  further 
claim  upon  it  through  the  probate  ju- 
risdiction of  the  court,  any  order  made 
afterwards  to  sell  the  same  land  would 
not  have  the  support  of  a  rightful  ju- 
risdiction. Lindsay  v.  Jaffray,  55  Tex. 
626. 

If  an  administrator  has  previously 
sold  and  conveyed  by  order  of  the 
court  all  of  the  land  except  a  locative 
interest,  as  to  the  interest  thus  sold 
the  court  has  lost  its  jurisdiction  to 
order  a  new  sale,  and  a  purchaser  is 
chargeable  with  constructive  notice  of 
the  want  of  jurisdiction  in  the  court  to 
order  the  sale.  Brockenborough  v. 
Melton,  55  Tex.  493;  Withers  v.  Patter- 
son, 27  Tex.  491,  500;  Lindsay  v,  Jaf- 
fray, 55  Tex.  626. 

In  the  case  of  Hurt  v.  Horton,  12 
Tex.  285,  the  property  was  legally  sold, 
and  the  administration  finally  closed 
and  settled.  Nearly  two  years  after 
the  final  settlement  and  discharge  of 
the  administrator,  he  again  applied  for 
and  obtained  a  grant  of  administration 
on  the  estate,  without  showing  any 
necessity  for  a  renewal  of  his  .admin- 


istration; and  proceeded  again  to  sell 
the  same  property  to  another  pur- 
chaser. The  first  purchaser  protested, 
but  the  court  proceeded,  notwith- 
standing, to  confirm  the  sale  to  the 
second  purchaser.  It  was  held,  and 
rightly,  that  the  estate  having  been 
fully  administered,  and  closed,  a  sec- 
ond administration  upon  the  same  es- 
tate, and  the  same  property  which  had 
already  been  administered  upon,  was  a 
nullity,  and  the  second  sale  void. 
Alexander  v.  Maverick,  18  Tex.  179,  197. 
m.   Lands  Devised. 

An  executor  can  not  sell,  for  pay- 
ment of  debts,  a  specific  devise,  so 
long  as  he  has  other  assets  sufficient 
for  that  purpose.  Chubb  v.  Johnson, 
11  Tex.  469,  475. 

3.  Amount  to  Be  Sold. 

The  probate  court  having  jurisdic- 
tion may  lawfully  order  an  administra- 
tor's sale  of  all  the  land  of  an  estate, 
and  of  all  interest  of  the  estate  in  a 
particular  grant,  and  such  intention, 
when  ascertained,  will  uphold  a  sale 
thereunder,  provided  the  language  of 
the  order  is  sufficient.  Macmanus  v, 
Orkney,  91  Tex.  27,  31,  40  S.  W.  715. 

Administrator's  power  under  order 
of  court,  to  sell  lands  to  raise  specified 
sum  is  exhausted  when  such  sum  is 
realized  and  any  further  sales  under 
it  are  invalid.  Wells  v.  Mills,  22  Tex. 
302,  305. 

Where  one  heir  is  adjudged  to  have 
a  share  of  real  property  claimed  by 
others  heirs,  and  is  also  given  a  lien  on 
defendants'  shares  for  an  amount 
found  due  him  on  an  accounting,  a 
sale  to  satisfy  the  lien  should  be 
ordered  of  defendants'  interests  alone, 
and  not  of  the  entire  property.  Kalteyer 
V,  Wipff  (Civ.  App.),  49  S.  W.  1055. 

4.  Necessity    for    Sale    of    Personalty 

before  Realty. 

Act  1840,  regulating  the  duties  of 
probate  courts  in  the  settlement  of 
successions,  section  29,  did  not  require 
that  the  perishable  and  personal  prop- 
erty, other  than  slaves,  should  be  sold 
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before  obtaining  an  order  for  the  sale 
of  slaves  or  real  estate,  but  it  was  the 
duty  of  the  administrator  as  soon  as 
he  ascertained  by  sale  or  otherwise 
that  the  personal  property  was  insuffi- 
cient to  pay  the  debts  and  the  expenses 
of  the  administration  to  apply  for  an 
order  for  the  sale  of  slaves  or  real  es- 
tate, and  if  the  personalty  had  not  been 
sold  the  court  could  include  in  the 
same  order  directions  for  the  sale  of 
the  personalty  and  as  much  of  the  real 
estate  or  slaves  as  would  be  necessary 
to  pay  the  debts  and  expenses  of  ad- 
ministration. Lynch  v,  Baxter,  4  Tex. 
431. 

5.  Proceedings  in  Case  of  Court  Sales, 
a.   Consent  of  Heirs. 

Under  Act  Jan.  14,  1841  (Hart.  Dig. 
art.  1054),  providing  that,  where  ad- 
ministration has  been  granted  of  the 
estates  of  deceased  soldiers  to  others 
than  their  heirs,  it  shall  not  be  lawful 
for  the  administrator  to  sell  lands 
without  the  consent  of  the  heirs,  evi- 
denced by  a  document  to  be  recorded 
with  the  probate  judge,  the  probate 
court  has  no  jurisdiction  to  decree  a 
sale  of  the  land  of  a  deceased  soldier 
to  be  made  by  an  administrator  who  is 
not  an  heir  to  decedent,  unless  such 
document  is  first  recorded  with  the 
probate  judge.  Harris  v.  Graves,  26 
Tex.  577. 

No  administrator's  sale  of  the  lands 
of  a  volunteer  soldier  from  any  for- 
eign country  serving  the  republic  of 
Texas  could  be  made  on  administration 
taken  before  the  passage  of  Act  1841 
(Pasch.  Dig.  art.  1398,  1399)  except  on 
the  consent  of  the  heirs  given  and 
recorded  as  the  statute  provides.  Chinn 
V,  Taylor,  64  Tex.  385. 

An  agreement  of  decedent's  heirs 
made  subsequent  to  the  court's  order 
for  sale  of  decedent's  property,  is  in- 
sufficient to  validate  order  and  sale 
made  without  prior  consent  of  next 
of  kin  as  required  by  act  of  January  14, 
1841,  respecting  estates  of  foreign  vol- 
unteers who  served  in  Texan  army.  Mc- 


Master  v.  Childress,  10  Tex.  Civ.  App. 
92,  95,  30  S.  W.  843,  citing  Harris  v. 
Graves,  26  Tex.  577.  Duncan  v.  Veal, 
49  Tex.  603,  612;  Martin  v.  Robinson, 
67  Tex.  368,  377,  3   S.  W.  550. 

One  who  had  enlisted  in  the  army 
of  Texas  and  who  was  an  immigrant 
and  died  in  Texas  in  1839  was  a  "citi- 
zen soldier"  who  died  after  the  war 
and  not  a  "volunteer  from  a  foreign 
country"  when  he  died,  so  as  to 
render  void  a  sale  of  land  by  his  ad- 
ministrator without  the  consent  of  his 
heirs.  Shirley  v,  Warfield,  12  Tex. 
Civ.  App.  449,  34  S.  W.  390. 

Act  of  congress  of  the  republic  of 
Texas,  January  14,  1841,  prohibiting  the 
probate  court  from  ordering  a  sale  of 
land  belonging  to  a  decedent's  estate, 
where  such  decedent  was  at  the  time 
of  his  death,  a  volunteer  from  a  for- 
eign country  serving  in  the  army  of 
Texas,  unless  the  administrator  of  the 
estate  was  the  next  of  kin  of  the  de- 
ceased or  unless  the  next  of  kin  gave 
in  writing  their  consent  for  an  order 
of  sale  was  applicable  to  and  pro- 
hibited a  sale  of  land  certificates.  Mc- 
Master  v.  Childress,  10  Tex.  Civ.  App. 
92,  30  S.  W.  843,  citing  Harris  v. 
Graves,  26  Tex.  577;  Duncan  v.  Veal, 
49  Tex.  603,  612;  Martin  v.  Robinson, 
67  Tex.  368,  377,  3  S.  W.  550. 

b.    Consent  of  Secretary  of  War. 

Act  May  18,  1838,  and  Act  Dec.  24, 
1838,  requiring  the  assent  of  the  secre- 
tary of  war  to  the  sale  of  land  belong- 
ing to  the  estate  of  a  deceased  soldier, 
and  60  days'  notice  thereof,  had  no  ap- 
plication to  the  estates  of  citizen  sol- 
diers. Templeton  v.  Ferguson,  89  Tex. 
47,  33  S.  W.  329. 

c    Jurisdiction. 

(1)    Of  Probate  Court. 

The  probate  court  may,  upon  appli- 
cation of  administrator,  order  a  sale 
of  the  real  property  of  an  intestate,  and 
such  sale  is  valid.  Allen  v.  Clark,  21 
Tex.  404,  405;  Lee  v.  King,  21  Tex.  577; 
Van  Alstyne  v,  Bertrand,  15  Tex.  177, 
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179;  Alexander  v,  Maverick,  18  Tex. 
179,  196;  Key  v.  Craig,  21  Tex.  491. 

Ordinary  power,  authority  and  duty 
to  order  sales  of  property  of  an  es- 
tate is  vested  in  the  probate  court, 
whether  or  not  it  shall  be  exercised  by 
court  depends  on  the  construction  of 
the  will.  Stone  v,  Crawford,  1  Posey 
605,  609. 

The  county  court  has  jurisdiction  to 
order  the  sale  of  land  of  a  decedent  to 
pay  debts,  where  such  land  has  been 
inventoried  and  appraised  as  belong- 
ing to  the  estate,  but  it  has  no  juris- 
diction to  pass  on  the  question  of  title 
to  the  land  raised  by  a  third  person 
who  claims  to  be  the  owner.  Hamm 
V.  Hutchins,  19  Tex.  Civ,  App.  209,  46 
S.  W.  873;  Miers  v.  Betterton,  18  Tex. 
Civ.  App.  430,  45  S.  W.  430,  and  au- 
thorities there  cited;  Wadsworth  v. 
Chick,  55  Tex.  241,  242.  See,  also.  Key 
V.  Craig,  21  Tex.  491. 

Jurisdiction  of  Sale  for  Purpose  of 
Enforcing  Vendor's  Lien,  Mortgage, 
etc.— See  post,  "Vendor's  Lien,"  II, 
G,  5,  1,   (10),   (d). 

Jurisdiction  Special  and  Limited. — 
The  county  court  has  no  general  power 
to  sell  land  of  an  estate  except  as  ex- 
pressly provided  by  statute.  Its  juris- 
diction is  special  and  limited.  Withers 
V,  Patterson,  27  Tex.  491,  495;  Lynch 
V.  Baxter,  4  Tex.  431;  Marks  v.  Hill, 
46  Tex.  345,  351;  Finch  v.  Edmonson, 
9  Tex.  504.  See,  also,  the  title 
COURTS,  vol.  5.  p.  319. 

Act  Jan.  16,  1843  (Hart.  Dig.,  art. 
1067),  provided  that  an  administrator 
should  not  be  required  to  sell  the  prop- 
erty of  the  estate,  or  to  render  and 
settle  his  account,  except  on  petition 
of  creditor,  heir,  legatee,  or  next  friend 
of  a  ward,  does  not  prohibit  a  probate 
court  from  ordering  a  sale  of  the  lands 
on  motion  of  the  administrator.  Alex- 
ander's Heirs  v.  Maverick,  18  Tex.  179; 
Allen  V.  Clark's  Heirs,  21  Tex.  404; 
Lee  V,  King,  21  Tex.  577,  distinguish- 
ing and  overruling  dicta  in  Miiler  v. 
Miller,   10  Tex.  319.     See  to  the  same 


effect  Lynch  v.  Baxter,  4  Tex.  431,  445; 
Finch  V.  Edmonson,  9  Tex.  504,  513. 

Act  of  1848.— The  fact  that  a  sale  of 
land  belonging  to  an  estate  was  ordered, 
on  the  petition  of  the  administrator, 
to  enforce  a  lien  thereon,  under  the 
probate  law  of  1848,  does  not  affect 
the  title  of  the  purchaser.  Davis  v. 
Touchstone,   45   Tex.   490. 

Constitution  of  1869.— Though  the 
constitution  of  1869  abolished  the  pro- 
bate jurisdiction  of  county  courts,  a 
purchaser  under  a  probate  sale  ap- 
proved in  1870,  prior  to  April  16th,  ac- 
quired valid  title.  Daniel  v.  Hutcheson, 
86  Tex.  51,  22  S.  W.  933. 

Act  of  1876.^An  act  of  August,  1876, 
relating  to  estates  did  not  repeal  right 
of  court  to  empower  administrators  to 
sell  land,  and  such  an  order  made  by 
the  district  court  prior  thereto  was  not 
invalidated  thereby.  Halbert  v,  Martin 
(Civ.'  App.),  30  S.  W.  388,  389. 

Jurisdiction  in  Vacation. — The  pro- 
bate law  of  February  5,  1840,  conferred 
no  authority  upon  the  probate  judge 
to  make  partition  of  an  estate  or  to 
decree  a  sale  of  land  in  vacation; 
hence  where,  in  1845,  an  administrator 
applied  for  the  sale  of  land  of  the  es- 
tate, which  was  ordered  to  be  sold  by 
the  probate  judge,  by  an  order  entered 
by  him  in  vacation,  and  the  sale  was 
in  vacation,  by  an  order  entered  by  the 
probate  judge,  decree  to  be  approved 
and  confirmed,  and  that  the  adminis- 
trator make  title  to  the  purchaser,  it 
was  held  that  the  decree  was  an  utter 
nullity,  which  could  not  serve  as  a 
foundation  upon  which  to  build  up  title 
in  the  purchaser.  Hunton  v.  Nichols, 
55  Tex.  217. 

(2)   Jurisdiction  of  District  Court. 

Common-Law  and  Chancery  Juris- 
diction.— The  district  courts  of  Texas, 
under  the  exercise  of  common-law  and 
chancery  jurisdiction,  have  no  power 
to  exercise  probate  jurisdiction  in  order- 
ing the  sale  of  lands  of  an  intestate 
estate  to  pay  indebtedness.  Rosers  v. 
Kennard,  54  Tex.  30. 
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In  no  case  has  the  district  court, 
under  its  chancery  powers  conferred 
by  §  10,  art.  4,  const.  1845  been  al- 
lowed, in  the  exercise  of  original  power, 
to  order  the  sale  of  land  for  the  pay- 
ment of  debts  of  an  estate  on  which 
administration  had  been  begun  in  the 
probate  court.  Rogers  v.  Kennard,  54 
Tex.  30. 

The  district  (probate)  court  was  not 
given  jurisdiction  to  sell  the  lands  of 
an  estate  to  pay  indebtedness  thereof 
by  any  statute  passed  under  §  15,  art. 
4,  const.  1845.  Rogers  v.  Kennard,  54 
Tex.  30,  39,  distinguishing  Chevallier 
V.  Wilson,  1  Tex.  161,  and  quoting 
from  Newson  v.  Chrisman,  9  Tex.  113. 
116,  and  explaining  Long  v.  Wortham, 
4  Tex.  381,  in  which  the  jurisdiction  of 
the  district  court  should  have  placed 
upon  §  10,  instead  of  §  15,  art.  4, 
const.   1845. 

In  1876.— An  order  for  the  salp  of 
land,  granted  an  administrator  by  the 
district  court  in  1876,  before  the  adop- 
tion of  the  constitution  of  1876,  was 
not  rendered  invalid  by  the  fact  that 
that  instrument  transferred  jurisdiction 
in  probate  matters  from  the  district 
to  the  county  court.  Halbert  v.  Mar- 
tin  (Civ.   App.),   30   S.   W.   388. 

The  right  to  sell  land,  granted  an 
administrator  by  order  of  the  district 
court  in  April,  1876,  under  the  law  then 
existing,  was  not  taken  away  by  act 
Aug.  9,  1876,  which  repealed  the  law 
under  which  the  order  was  granted,  but 
continued  the  right  of  the  court  to 
empower  an  administrator  to  sell  land. 
Halbert  v,  Martin  (Civ.  App.),  30  S. 
W.  388. 

Appellate  Jurisdiction. — On  an  ap- 
peal to  the  district  court  from  an  order 
of  the  county  court  removing  an  ad- 
ministrator, the  district  court  acquired 
no  jurisdiction  to  order  a  sale  of  the 
property  of  the  estate.  Levy  v.  W.  L. 
Moody  &  Co.   (Civ.  App.),  87  S.  W.  205. 

d.    Time   in  Which  Application   Must 
Be  Made. 

See,     also,     post,     "After     Authority 


Has  Terminated  or  Lapsed;  Second 
and  Other  Administrations,"   II,  G,  7, 

d,  (1),  (c);  "Delay  in  Granting  First 
Administration,"  II,   G,  7,  d,   (1),  (d). 

An  administrator's  sale  of  land  to 
pay  debts,  ordered  and  made  about  15 
years  after  the  first  administrator 
qualified,  was  not  void,  under  the  pro- 
bate law  of  1840,  which  removed  the 
five-years  limitation  on  the  duration  of 
an  estate,  fixed  by  the  law  of  Louisiana, 
and  simply  required  an  order  of  court 
to  continue  the  administration  longer 
than  one  year,  without  prohibiting  its 
continuance  by  such  order  for  a  longer 
period  than  five  years.  Moody  v.  Loo- 
scan  (Civ.  App.),  44  S.  W.  621. 

Where  an  intestate  died  in  1836  and 
there  was  no  administration  on  his  es- 
tate from  1841  to  1856,  appointment  of 
an  administrator  de  bonis  non  in  1856 
was  void,  hence  the  sale  by  such  ad- 
ministrator passed  no  title.  Dodge  v, 
Phelan,  2  Tex.  Civ.  App.  441,  447,  21 
S.  W.  309. 

Where  an  administratrix  filed  an  in- 
ventory of  the  estate,  consisting  of 
personal  property  and  a  league  of  land, 
and  obtained  an  order  directing  the 
sale  of  the  land  as  necessary  to  pay 
debts,  and  thereafter  filed  an  account 
without  selling  the  land,  which  ac- 
count showed  debts  against  the  estate 
still  unpaid,  which  the  court  indorsed 
as  "examined  and  approved,"  and 
ordered  recorded,  the  estate  was  not 
closed  by  the  filing  of  such  account,  so 
as  to  deprive  the  probate  court  of  ju- 
risdiction to  revoke  the  letters  of  the 
administratrix  and  appoint  a  creditor 
of  the  estate  as  administrator  de  bonis 
non  for  the  purpose  of  selling  the  land 
and  paying  the  remaining  debts.  How- 
ard V.  Bennett,  13  Tex.  309. 

e.  Proceeding  in  Personam  or  in  Rem. 
An    administrator's     sale    is  judicial 

and  operates  in  rem.  Lynch  v.  Baxter, 
4  Tex.  431;  Heath  v.  Layne,  62  Tex. 
686,  692,  stating  that  Finch  v.  Edmon- 
son, 9  Tex.  504,  is  overruled;  George 
V.  Watson,  19  Tex.  354,  369. 
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Proceedings  in  probate  to  sell  prop- 
erty of  a  decedent  are  quasi  in  rem, 
to  which  the  devisees  are  parties. 
Crawford  v,  McDonald,  88  Tex.  626,  33 
S.  W.  325;  Murchison  v.  White,  54  Tex. 
78,  83. 

f.   Parties. 

(1)    Who    May   Apply   for   Order    of 
Sale. 

A  creditor  may,  in  a  proper  case, 
apply  to  the  court  for  an  order  to  sell 
property  of  an  estate  for  the  purpose 
of  paying  his  debt.  Emmons  v,  Wil- 
liams, 28  Tex.  777,  779. 

Owner  of  Unapproved  Claim. — A 
creditor,  who  has  not  obtained  both  an 
allowance  of  his  claim  by  the  admin- 
istrator and  an  approval  by  the  pro- 
bate judge,  can  not  maintain  a 
proceeding  in  the  probate  court  for  the 
sale  of  land;  and  it  seems  that  a  pro- 
ceeding commenced  before  such  ap- 
proval can  not  be  cured  by  a  subse- 
quent approval.  Danzey  v.  Swinney,  7 
Tex.  617. 

(8)    Parties  Defendant 

Purchasers  of  real  estate  from  the 
owner's  widow  are  not  proper  parties 
to  proceedings  in  the  probate  court  for 
the  sale  of  the  land  for  payment  of 
debts.  Nix  v.  Mayer  (Sup.),  2  S.  W. 
819.  See,  also,  Paxton  v.  Meyer,  67 
Tex.  96,  2  S.  W.  817. 

Vendee  of  Decedent. — Where  a  mort- 
gagor has  sold  all  his  title  to  the 
mortgaged  property  and  died,  the  rights 
of  the  purchaser  in  possession  under 
the  deed  duly  recorded  are  not  affected 
by  an  administrator's  sale  under  pro- 
ceedings in  the  probate  court  in  the 
nature  of  foreclosure,  to  which  he  has 
not  been  made  a  party.  Schmeltz  v, 
Carey,  49  Tex.  49,  citing  Lockhart  v. 
Ward,  etc.,  Co.,  45  Tex.  227;  Byler 
V.  Johnson,  45  Tex.  509,  and  Morrow  v, 
Morgan,  48  Tex.  304.  See  Jackson  v. 
Butler,  47  Tex.  423;  Hanrick  v.  Gur- 
ley,  93  Tex.  458,  472,  55  S.  W.  119,  54 
S.  W.  347,  56  S.  W.  330,  affirming  in 
part  and  reversing  in  part  48  S.  W. 
9^4. 


Where  a  decedent  in  his  lifetime, 
conveyed  lands,  a  sale  of  the  lands 
under  order  of  court,  on  application 
of  a  mortgagee  in  proceedings  to 
which  the  vendee  was  not  a  party,  is 
not  aided  by  the  fact  that  the  mort- 
gagee is  also  a  judgment  creditor, 
whose  lien  antedates  the  conveyance, 
as,  even  if  the  proceedings  had  been 
for  a  sale  to  satisfy  the  judgment,  the 
purchaser  would  have  been  a  necessary 
party.     Schmeltz  v,  Carey,  49  Tex.  49. 

(3)  Persons  Entitled  to  Be  Made 
Parties;  Intervention. 

"The  right  of  any  one  interested  in 
the  estate  to  intervene  in  a  proceeding 
of  this  kind  after  an  appeal  from  the 
county  to  the  district  court  was  ex- 
pressly recognized  and  enforced  in  the 
cases  of  Phelps  v.  Ashton,  30  Tex.  344, 
347,  and  Elwell  v.  Universalist  General 
Convention,  76  Tex.  514,  13  S.  W. 
552."  Harrell  v.  Traweek,  49  Tex.  Civ. 
App.  417,  108  S.  W.  1021. 

Where  land  belonging  to  a  decedent's 
estate  was  mortgaged  in  separate  par- 
cels to  different  persons,  the  mortgagee 
of  one  parcel  had  a  right  upon  applica- 
tion by  the  administrators  for  an  order 
authorizing  the  sale  of  all  the  land  for 
the  payment  of  debts  to  require  that 
the  sale  of  lands  other  than  that  cov- 
ered by  his  mortgage  should  be  prop- 
erly and  regularly  ordered.  Texas 
Land  &  Loan  Co.  v.  Dunovant's  Es- 
tate, 87  S.  W.  208,  38  Tex.  Civ.  App 
560. 

(4)  Appointment  of  Attorney,  oi 
Guardian  Ad  Litem  for  Incompe- 
tent or  Absent  Parties. 

A  probate  decree  of  a  sale  in 
Louisiana  would  not  be  an  absolute 
nullity  by  reason  of  an  omission  to 
appoint  an  attorney  to  represent  ab- 
sent heirs.  Pleasants  v.  Dunkin,  47 
Tex.  343,  356. 

g.    Notice  or  Process. 
(1)    Necessity  for  Notice. 

When  the  law  requires  that  notice 
kShall  be  given  to  the  parties  in  interest 
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before  a  judgment  or  decree  shall  be 
pronounced  in  the  probate  court,  it  is 
as  essential  to  its  jurisdiction  as  to  that 
of  any  other  tribunal  in  which  notice  is 
required  to  be  given  to  the  adverse 
party.  Littlefield  v.  Tinsley,  26  Tex. 
353,  357. 

The  orders  of  the  county  court  hav- 
ing jurisdiction  of  an  estate  which  di- 
rect a  sale  of  land  belonging  to  it 
without  the  notice  required  by  law, 
are  not  void,  but  voidable  and  such 
orders  may  be  set  aside  by  those  in- 
terested in  the  estate  by  direct  pro- 
ceedings before  the  tribunal,  and  in 
the  time  prescribed  by  law.  Heath  v. 
Layne,  62  Tex.  686,  stating  that  Finch 
V.  Edmonson,  9  Tex.  504,  is  overruled; 
George  v.  Watson,  19  Tex.  354,  369. 
And  see  Lynch  v.  Baxter,  4  Tex.  431, 
holding  that  in  collateral  proceedings 
the  only  objection  allowed  is  want  of 
jurisdiction.  Barnes  v.  Hardeman,  15  i 
Tex.  366,  367,  distinguishing  Finch  v. 
Edmonson,  9  Tex.  604.  But  see  Lit- 
tlefield V.  Tinsley,  26  Tex.  353. 

Before  an  order  of  sale  of  real  es- 
tate could  be  made  for  partition  under 
the  enactment  of  1846,  it  was  neces- 
sary that  notice  should  be  given  to 
the  heirs;  by  personal  service  if  they 
were  residents  of  the  state,  or  by  pub- 
lication if  they  were  nonresidents. 
Littlefield  v.  Tinsley,  26  Tex.  353; 
Anderson  v.   Lockhart,  2   Posey  63. 

Where  the  record  of  the  proceedings 
of  a  probate  court  at  its  May  term 
1848,  showed  an  order  of  sale  of  lands 
for  partition  to  have  been  granted 
without  notice  to  the  heirs,  the  record 
was  not  admissible  as  evidence  of  title 
under  the  sale,  nor  was  the  title  bond 
of  the  administrator  to  the  purchaser 
at  the  sale  admissible.  Littlefield  v. 
Tinsley,  26  Tex.  353. 

Such  notice  was  essential  to  the  ju- 
risdiction of  the  probate  court  to  order 
the  sale;  and  to  the  validity  of  the 
sale  itself.  Littlefield  v.  Tinsley,  26 
Tex.  353;  Brown  v.  Christie,  27  Tex. 
73;  Giddings  v.  Steele,  28  Tex.  732, 
733. 


(8)   To  Whom  Notice  to  Be  Given. 

Upon  the  application  for  license  to 
sell  real  estate  for  the  payment  of 
debts,  it  is  not  necessary  that  notice 
should  be  given  to  the  heirs  at  law 
of  deceased.  George  v.  Watson,  19 
Tex.  354.  See,  also,  as  to  notice  to 
heirs  and  persons  interested,  ante, 
''Proceeding  in  Personam  or  in  Rem,' 
II,  G,  5,  e. 

Persons  who  are  distributees  of  an 
estate  are  parties  to  its  administration 
and  bound  by  orders  of  the  probate 
court  ordering  the  land  of  the  estate 
to  be  sold  to  pay  a  mortgage  debt 
thereon.  Cooper  v,  Loughlin,  75  Tex. 
524,  527,  13  S.  W.  37. 

(3)    Appearance  as  Waiver  of  Notice. 

Under  the  statute  requiring  notice 
of  an  application  by  administrators 
for  an  order  authorizing  the  sale  of 
lands  to  be  publicly  given,  appearance 
in  such  a  proceeding  does  not  waive 
failure  to  give  notice.  Texas  Land  & 
Loan  Co.  v.  Dunovant's  Estate,  87  S. 
W.  208,  38  Tex.  Civ.  App.  560. 

Appearance  of  Representative  in 
Dual  Capacity. — Where  one  who  is 
sued  individually  and  as  executrix  upon 
a  note  and  to  foreclose  a  deed  of  trust 
answers  as  executrix,  but  alleges  that 
she  has  no  separate  estate  for  home- 
stead purposes,  and  prays  for  judgment 
that  the  property  described  in  the  pe- 
tition be  ordered  "sold  by  defendant 
as  executrix,  and  that  she  be  author- 
ized to  retain  out  of  the  proceeds  of 
such  sale  such  allowances  as  may  be 
made  for  herself  and  children  in  lieu 
of  homestead  and  exempt  property  not 
owned  by  the  estate,  and  for  one 
year's  support  for  herself  and  children," 
she  appears  both  individually  and  as 
executrix.  Wooley  v.  Sullivan  (Civ. 
App.),  46  S.  W.  861;  Wooley  v.  Sulli- 
van (Civ.  App.),  43  S.  W.  919. 

(4)    Form  and  Requisites  of  Notice. 

*'The  failure  of  the  notice  of  sale  to 
properly  describe  the  property  was  a 
mere  irregularity,  and  did  not  deprive 
the   probate    court    of    jurisdiction  to 
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make  the  sale.  Davis  v.  Touchstone, 
45  Tex.  -190;  Robertson  v.  Johnson,  57 
Tex.  62,  64."  Fitzwilliams  v,  Davie,  18 
Tex.  Civ.  App.  81,  85,  43  S.  W.  840, 
affirmed  in  93  Tex.  683,  no  op. 

(5)  Want  of  Notice  as  Ground  for 
Collateral  Attack  or  Setting  Aside 
Sale. 

See  post,  "Want  of  Notice  of  Proc- 
ess," II,  G,  7,  d,  (5),  (g). 

h.  The  Petition  or  Application. 

(1)    Necessity  for  Written  Petition. 

Jurisdiction  of  the  probate  court  is 
brought  into  exercise,  directly  upon 
the  property,  by  filing  petition  for 
order  of  sale.  Lynch  v.  Baxter,  4  Tex. 
431,  445.  See,  also,  Alexander  v.  Mav- 
erick, 18  Tex.  179. 

The  statute  of  1843  did  not  require 
that  the  application  to  the  court  for 
the  sale  of  property  should  be  by  pe- 
tition in  writing.  Alexander  v. 
Maverick,  18  Tex.  179,  193,  distinguish- 
ing Finch  V.  Edmonson,  9  Tex.  504. 

Under  act  of  1848  a  written  petition  is 
not  essential  to  give  the  court  jurisdic- 
tion under  the  statute  of  1848  to  order 
a  sale  of  the  land  for  the  payment  of 
debts.  Hurley  v.  Barnard,  48  Tex.  83, 
87,  distinguishing  Finch  v.  Edmonson, 
9  Tex.  504.  See  to  the  same  effect 
Guilford  v.  Love,  49  Tex.  715,  736; 
Alexander  v,  Maverick,  18  Tex.  179, 
193;  Heath  v.  Layne,  62  Tex.  686,  692; 
Lyne  v.  Sanford,  82  Tex.  58,  64,  19 
S.  W.  847. 

Wapt  of  Petition  as  Ground  for  Col- 
lateral Attack.— See  post,  "Want  of 
Petition  or  Application,"  II,  G,  7,  d, 
(5),  (e). 

(8)    Necessary    Averments,    Exhibits, 

etc 
(a)  Generally  as  to  Existence  of  Debts 

and  Necessity  for  Sale. 

In  a  proceeding  by  an  administrator 
for  leave  to  sell  land  to  pay  debts,  the 
existence  of  valid  debts  must  be  shown. 
Haniblin  v.  Warnccke,  31  Tex.  91. 

Where  an  application  for  the  sale 
7  Tex— 51 


of  land  of  an  estate  made  under  act 
of  August  15,  1870,  was  silent  as  to 
necessity  for  sale,  though  it  appeared 
that  at  the  time  debts  against  the  es- 
tate existed,  held  that  the  sale  was  not 
void.  Gillenwaters  v.  Scott,  62  Tex.  670, 
673. 

(b)      Verified     Exhibit     of     Property, 
Debts  and  Expenses. 

The  statutory  requirement  that  the 
application  for  sale  shall  exhibit  a  list 
of  the  debts  and  expenses,  together 
with  the  property  available  to  pay  the 
same,  is  directory  only,  and  the  fail- 
ure to  make  such  showing  does  not 
render  the  application  insufficient  to 
support  an  order  of  sale.  Objection 
for  the  want  of  such  an  exhibit  must 
be  by  exceptions  taken  at  the  proper 
time  and  can  not  be  urged  as  ground 
for  a  collateral  attack.  Texas  Land, 
etc.,  Co.  V.  Dunovant,  38  Tex.  Civ.  App. 
560,  87  S.  W.  208;  Lyne  v.  Sanford,  82 
Tex.  58,  64,  19  S.  W.  847;  Kleinecke 
V.  Woodward,  42  Tex.  311,  316;  Rob- 
ertson V.  Johnson,  57  Tex.  62,  64; 
Gains  v,  Barr,  60  Tex.  676,  679;  Jack- 
son V.  Houston,  84  Tex.  622,  19  S.  W. 
799;   Fisher  v.  Wood,  65  Tex.  199,  204. 

Where  a  sworn  appraisement  and 
inventory  showing  the  condition  of  the 
estate  was  made  before  sale,  a  failure 
to  attach  to  the  application  for  sale 
an  exhibit  showing  the  condition  of 
the  estate,  and  what  debts  had  been 
allowed,  would  not  invalidate  the  sale. 
Lyne  v.  Sanford,  82  Tex.  58  19  S.  W. 
847,  stating  that  Finch  v,  Edmonson, 
9  Tex.  504,  contra  is  questioned  in 
Hurley  v.  Barnard,  48  Tex.  83,  87,  and 
impliedly  overruled  in  Heath  v.  Layne, 
62  Tex.  686,  692,  and  that  Miller  v. 
Miller,  10  Tex.  319,  333  is  explained  by 
Allen  V.  Clarke,  21  Tex.  404,  405,  and 
the  expressions  in  the  opinion  to  the 
contrary  are  disapproved. 

Want  of  Verified  Exhibit  as  Ground 
for  Collateral  Attack. — See  post, 
"Want  of  Exhibit  Showing  Condition 
of  Estate;  Defective  Exhibit,"  II,  0, 
7,  d,  (5),  (h). 
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(3)  Fonn  and  Sufficiency  of  Aver- 
ments. 

Although,  merely  because  a  petition 
or  application  in  the  probate  court  for 
an  order  to  sell  decedent's  land  fails 
to  set  out  all  the  facts  necessary  to 
entitle  the  party  to  relief,  exceptions 
to  it  ought  not  to  be  sustained,  yet, 
if  the  facts  and  exhibits  set  out  in  the 
petition  or  application  show  prima  facie 
that  the  party  is  not  entitled  to  re- 
lief, the  probate  court  may  properly 
dismiss  the  proceeding  at  once.  Danzey 
V,  Swinney,  7  Tex.  617. 

Averments  as  to  Debts. — An  appli- 
cation for  an  order  of  sale,  which  states 
that  the  notes  evidencing  petitioner's 
claim  are  secured  by  a  trust  deed,  de- 
scribing such  deed  and  notes,  and  that 
the  claim  had  been  allowed  by  the  ad- 
ministrator, is  sufficient,  without  set- 
ting forth  the  instruments  verbatim, 
and  need  not  allege  that  the  trust  deed 
was  allowed  by  the  administrator  and 
approved  by  the  court.  Henry  v. 
Drought,  10  Tex.  Civ.  App.  379,  30  S. 
W.   584. 

As  to  Property  or  Interest  to  Be 
Sold. — In  an  application  for  a  probate 
sale  and  in  the  order  of  sale  the  land 
was  described  as  an  undivided  interest 
of  75  acres  in  and  to  the  320  acre  sur- 
vey of  a  person  named.  Held,  that  the 
application  fully  and  accurately  de- 
scribes the  320  acres.  West  v.  Keeton, 
17  Tex.  Civ.  App.  139,  42  S.  W.  1034. 

An  application  by  an  administrator 
for  an  order  of  court  to  sell  "all  the 
property"  of  the  estate  in  his  hands, 
where  the  only  property  mentioned, 
besides  certain  town  lots,  was  described 
as  "a  certificate  calling  for  320  acres 
of  land,  No.  88,  third  class,  which  had 
been  located  in  M.  county  and 
patented,"  is,  as  to  such  latter  prop- 
erty, an  application  to  sell  land,  and 
not  a  land  certificate  or  mere  chattel. 
See  opinion  for  probate  proceedings 
held  sufficient  to  identify  the  land  sold, 
and  to  sustain  the  validity  of  the  sale 
and  administrator's  deed  thereof.  Odell 


V,  Kennedy,  26  Tex.  Civ.  App.  439,  64 
S.  W.  802,  affirmed  in  95  Tex.  683,  no 
op.,  citing  East  v.  Dugan,  79  Tex.  329, 
15  S.  W.  273. 

(4)  Amendment  of  Petition. 

Objections  that  an  amended  applica- 
tion for  an  order  of  the  sale  failed  to 
state  that  it  was  filed  in  lieu  of  an 
original  of  certain  date  must  be  raised 
by  special  exception.  Henry  v.  Drought, 
10  Tex.  Civ.  App.  379,  381,  30  S.  W. 
584. 

(5)  Defective  Petition  as  Ground  for 
Collateral  Attack. 

See  post,  "Defective  Petition;  Fail- 
ure to  Show  Proper  or  Sufficient 
Grounds  for  Sale,"  II,  G,  7,  d, 
(5),  (f). 

i.   Evidence. 

Where  a  claim  against  a  decedent's 
estate  was  verified  the  affidavit  stating 
that  the  notes  evidencing  the  claim 
were  secured  by  a  trust  deed,  and  was 
allowed  by  the  administrator  and  ap- 
proved, such  affidavit,  notes,  allow- 
ance, and  approval  are  admissible  on 
an  application  for  an  order  of  sale. 
Henry  v.  Drought,  10  Tex.  Civ.  App. 
379,  30  S.  W.  584. 

Where  the  judgment  of  the  county 
court,  approving  a  claim  against  de- 
cedent's estate,  declares  that  it  was 
secured  by  a  trust  deed  duly  recorded, 
such  recital  is  an  adjudication  that  the 
claim  was  so  secured,  and,  in  the  ab- 
sence of  objection  on  the  ground  that 
the  record  itself  should  be  introdnced, 
the  original  deed  of  trvist  is  admissi- 
ble, on  the  hearing  of  an  application 
for  an  order  of  sale,  to  aid  the  recitals 
of  the  judgment.  Henry  v.  Drought, 
10  Tex.  Civ.  App.  379,  30  S.  W.  584. 

j.   The  Order  o|  Sale. 

(1)    Necessity  for  Order  of  Sale. 

A  sale  by  an  administrator,  even 
though  afterwards  confirmed  by  the 
court,  is  invalid,  unless  an  order  of  sale 
was  previously  entered.  Ball  v.  Col- 
lins  (Sup.),  5   S.  W.  622,  624,  explain- 
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ing  Gillenwaters  v,  Scott,  62  Tex.  670, 
and  Terrell  v.  Martin,  64  Tex.  121,  125. 
Want  of  Order  as  Ground  for  Col- 
lateral Attack. — See  post,  "Necessity 
for  Order,"  II,  G,  7,  d,  (5),  (j),  aa. 

(8)    Presumption  as  to  Existence    of 
Order. 

See  post,  "As  to  Existence  of  Order 
of  Sale  and  Its  Sufficiency,"  II,  G,  7, 
e,  (9),  (f). 

(3)    Form  and  Sufficiency  of  Order. 

(a)  Recital  as  to  Reason  or  Purpose 
of  Sale. 

A  recital  in  the  order  of  sale  that  "it 
was  more  advantageous  to  sell  the 
land"  does  not  show  that  the  sale  was 
ordered  for  the  reason  that  it  would  be 
advantageous  to  the  estate.  Louder 
V.  Schluter,  78  Tex.  103,  14  S.  W.  205, 
207. 

(b)  Description  of  Land. 

aa.    Necessity  for  Description;  kffect 
of  Want  of  Sufficient  Description. 

The  provision  of  statute  requiring  an 
order  for  the  sale  of  a  decedent's  land 
to  describe  the  property  is  merely  di- 
rectory. Davis  V,  Touchstone,  45  Tex. 
490. 

The  absence  of  particular  descrip- 
tion in  the  proceedings  ordering  and 
approving  the  sale  is  at  most  an  ir- 
regularity, and  does  not  render  the 
proceedings  void.  McBee  v.  Johnson, 
45  Tex.  634;  Perry  v.  Blakey,  5  Tex. 
Civ.  App.  331,  336,  23  S.  W.  804;  Nor- 
wood V.  Snell  (Civ.  App.),  69  S.  W. 
642;  Wells  v.  Polk,  36  Tex.  120, 
121:  Wells  V,  Mills,  22  Tex.  302; 
Kleinecke  v.  Woodward,  42  Tex.  311; 
Davis  V,  Touchstone,  45  Tex.  490. 

Defective  Description  as  Ground 
for  Collateral  Attack.— -See  post,  "De- 
fective or  InsufRcient  Description  in 
Order  of  Sale,"  II,  G,  7,  d,  (5), 
(J),  bb. 

bb.  Rejecting  False  Description. 

When  words  of  description  in  order 
of  probate  sale  are  shown  to  be  false, 
they  should  be  rejected  and  order  con- 
strued as  if  those  words  were  not  em- 


bodied in  it.  Macmanus  r.  Orkney,  91 
Tex.  27,  33,  40  S.  W.  715;  Cartwright 
V.  Trueblood,  90  Tex.  535,  39  S.  W.  930. 

cc.  Whether  Description  May  Be  Aided 
by  Extrinsic  Evidence,  Reference 
to  Other  Parts  of  Record,  etc. 

"In  a  proper  case  the  order  of  sale 
or  other  parts  of  the  record  might 
be  aided  by  reference  to  the  inventory, 
or  that  the  whole  record  in  reference 
to  the  sale  or  any  part  thereof  might 
be  looked  to  in  case  of  uncertain  or 
conflicting  descriptions  of  the  land  in 
the  record,  in  order  to  identify  the 
property  thereby  conveyed.  Likewise, 
in  case  of  latent  ambiguity,  where  the 
proceedings  refer  to  other  records, 
deeds,  or  writings,  etc.,  resort  could 
then  be  had  to  such  extrinsic  evidence. 
Hurley  v,  Barnard,  48  Tex.  83,  88; 
Davis  V,  Touchstone,  45  Tex.  490; 
Lindsay  v.  Jaflfray,  55  Tex.  626,  642." 
Collins  V.  Ball,  etc.,  Co.,  82  Tex.  259, 
266,  17  S.  W.  614.  See  to  the  same  ef- 
fect Perry  v.  Blakey,  5  Tex.  Civ.  App. 
331,  23  S.  W.  804. 

An  application  in  probate  court  for 
an  order  to  sell  property  may  be  looked 
to  to  explain  the  order  made  upon  it. 
Farris  v.  Gilbert,  50  Tex.  350. 

Vagueness  of  description  in  an  order 
of  sale  made  by  the  probate  court, 
can  be  cured  by  reference  to  the  in- 
ventory and  other  matters  of  record 
pertaining  to  the  administration.  Hur- 
ley V,  Barnard,  48  Tex.  83;  Davis  v. 
Touchstone,  45  Tex.  490. 

An  order  of  sale  may  refer  to  the 
application,  for  description  of  land 
ordered  to  be  sold.  The  order  reciting 
that  such  description  existed,  followed 
by  return  of  sale  and  confirmation,  it 
will  be  presumed  that  the  description 
was  contained  in  such  application  when 
lost  or  destroyed.  Crawford  v,  Mc- 
Donald, 88  Tex.  626,  33  S.  W.  325,  af- 
firming 33  S.  W.  325. 

An  order  of  a  probate  court,  under 
the  law  of  1836  for  the  sale  of  property, 
though  indefinite  because  referring  to 
t^^e   property  as   that   described   in  an 
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application,  may  be  made  definite, 
though  the  application  for  sale  be  lost 
from  the  records,  by  reference  to  the 
inventory,  a  prior  application,  and  the 
confirmation  of^'  the  report  of  sale. 
Ferguson  v.  Templeton  (Civ.  App.), 
32  S.  W.   148. 

Where  an  order  for  the  sale  of  a 
decedent*s  lands  to  pay  debts  improp- 
erly describes  the  land,  but  the  decree 
of  confirmation  properly  describes  it, 
and  states  that  the  description  in  the 
order  of  sale  is  a  clerical  error,  and 
that  it  was  intended  to  apply  to  the 
land  described  in  the  decree,  and  the 
title  derived  from  the  sale  has  long 
been  recognized  without  question,  the 
trror  will  not  be  considered  on  a  col- 
feteral  attack.  Corley  v.  Goll,  8  Tex. 
Civ.  App.  184,  27  S.  W.  819,  distinguish- 
ing Collins  V.  Ball,  etc.,  Co.,  82  Tex. 
259,   266,   17   S.   W.   614. 

Where  an  administrator  sold  land 
under  order  of  the  court  and  subse- 
quently foreclosed  a  vendor's  lien 
•hereon  and  decree  identified  the  land 
hy  specific  description,  insufficiency  of 
description  in  orders  for  and  in  con- 
Irmation  of  administrator's  sale  did 
»ot  affect  title  of  administrator's  ven- 
dee's vendee  as  against  strangers. 
Spaulding  v.  Anders  (Civ.  App.),  35 
S.   W.    407,    408. 

Same— 'Evidence  Held  Inadmissible. 
—"Extraneous  testimony  would  not  be 
admissible  to  identify  land  which  was 
given  no  identity  by  the  orders  of  the 
probate  court.  Kingston  v.  Pickins, 
46  Tex.  99,  101;  Brown  v.  Chambers,  63 
Tex.  131;  Wooters  v.  Arledge,  54  Tex. 
395,  397;  Harris  v.  Shafer,  86  Tex.  314, 
315,  23  S.  W.  979,  and  24  S.  W.  263; 
Smith  V.  Crosby,  86  Tex.  16,  23  S.  W. 
10,  affirming  22  S.  W.  1042.  The  order 
of  the  probate  court  formed  the  basis 
(or  the  sale  of  the  land,  and  a  good 
description  in  the  administrator's  deed 
would  not  atone  for  a  lack  of  descrip- 
tion in  such  orders."  Macmanus  v, 
Orkney  (Civ.  App.),  39  S.  W.  614,  618, 
reversed  in  91  Tex.  27. 


In  Collins  v.  Ball,  etc.,  Co.,  82  Tex. 
259,  266,  17  S.  W.  614,  the  land  con- 
veyed  by  the  administrator  was  not 
described  in  either  the  order  of  sale 
or  of  confirmation,  or  in  any  part  of 
the  proceedings,  and  it  was  held  that 
the  record  could  not  be  contradicted 
to  show  that  the  court  intended  to  sell 
the  land  which  the  administrator  con- 
veyed. There  was  no  order  of  any 
kind  in  reference  to  the  land  deedei 
Corley  v.  Goll,  8  Tex.  Civ.  App.  184, 
187,  27  S.  W.  819,  affirmed  in  93  Tex. 
703,  no  op. 

Words  in  order  for  a  probate  sale 
stating  reason  for  sale  can  not  be  con- 
strued as  part  of  the  description  of  the 
land  to  be  sold.  Macmanus  v.  Orkney, 
91  Tex.  27,  33,  40  S.  W.  715. 

Same— 'Idem  Sonans. — Probate  rec- 
ords authorizing  sale  of  **S.  Burks" 
survey,  can  not  be  said  to  authorize 
conveyance  of  "S.  Banks"  land.  Collins 
V.  Ball,  etc.,  Co.,  82  Tex.  259,  17  S.  W. 
614. 

It  was  irrelevant  to  the  issue  of 
title  to  the  S.  Banks  survey  to  show 
proceedings  in  the  administration  or- 
dering and  confirming  sale  of  the  S. 
Burks  survey.  It  was  error  to  admit 
testimony  that  the  S.  Banks  survey 
was  advertised  for  sale  and  cried  out 
at  the  sale  by  the  administrator.  So 
also  was  it  error  to  admit  testimony 
that  no  survey  in  name  of  S.  Burks  was 
in  McLennan  county.  Banks  and 
Burks  are  not  idem  sonans,  nor  are 
they  the  same  name.  Collins  v.  Ball, 
etc.,  Co.,  82  Tex.  259,  17  S.  W.  614. 

It  was.  the  duty  of  the  court  to 
charge  the  jury  that  the  records  au- 
thorizing the  sale,  etc.,  of  the  S. 
Burks  survey  did  not  operate  as  a  con- 
veyance of  the  S.  Banks  land.  Collins 
V.  Ball,  etc.,  Co.,  82  Tex.  259,  17  S. 
W.  614. 

dd.   Sufficiency  of  Description. 

An  intestate  had  owned  the  entire 
eleven-league  survey  granted  to  G.  and 
had  sold  various  tracts  out  of  »*•  ^'** 
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inventory  of  his  estate  described 
among  its  lands,  "a  claim  to  about  six 
or  seven  leagues  of  land,  more  or  less, 
situated  partly  in  W.  and  partly  in  M. 
county,  Texas,  being  a  part  of  an 
eleven-league  tract  of  land  originally 
granted  G.,  the  said  claim  consisting 
of  detached  and  separate  parcels  of 
land  within  the  tract."  An  application 
to  sell  "all  the  lands  belonging  to  the 
estate"  for  the  payment  of  large  debts 
contained  the  same  description,  adding, 
"Whose  several  contents  are  un- 
known." Order  was  granted  to  sell 
all  the  right,  title  and  interest  of  J.  C, 
deceased,  to  about  six  or  seven  leagues 
of  land,  more  or  less,  situated  partly 
in  W.  and  partly  in  M.  county,  Texas, 
being  part  of  an  eleven-league  tract 
of  land  originally  granted  G.  As  the 
said  land  consists  of  detached  and 
separate  parcels,  of  various  sizes  and 
located  in  different  places,  within  the 
said  tract,  whose  several  contents  are 
unknown,  the  administrator  shall  sell 
the  whole  right,  title  and  interest  to 
the  same  at  once."  Other  large  tracts 
embraced  in  the  order  were  directed  to 
be  divided  and  sold  in  separate  parcels. 
The  report  of  sale  followed  the  de- 
scription contained  in  the  order,  and 
the  deed  that  in  the  application,  add- 
ing, "It  being  intended  and  under- 
stood that  the  whole  and  entire  in- 
terest of  said  J.  C,  deceased,  in 
said  eleven-league  tract  is  hereby  con- 
veyed." Held:  (l)  The  proceedings 
evinced  a  determination  to  sell  all  the 
lands  of  the  estate,  including  all  its 
interest  in  the  eleven-league  survey  in 
the  name  of  G.  (2)  The  words  "six 
or  seven  leagues,  more  or  less,"  are  to 
be  taken  as  a  description  of  the  quan- 
tity therein,  and  did  not  refer  to  sepa- 
rate surveys.  (3)  The  language  in  the 
order,  "as  the  land  consists  of  separate 
and  detached  parcels,"  etc.,  expressed 
the  reason  for  selling  in  one  body  the 
entire  interest  of  the  estate  m  the 
eleven-league  grant,  and  did  not  con- 
stitute a  part  of  the  description  of  the 
land.     (4)    If  considered  a  part  of  the 


description  it  could  be  rejected  as 
false.  (5)  The  certainty  of  descrip- 
tion required  in  a  conveyance  is  that> 
by  the  use  of  extraneous  evidence,  it 
may  be  applied  to  the  property  so  as 
to  identify  it.  (6)  Rejecting  from  th^ 
order  the  language  last  quoted,  there 
still  remained  sufficient  to  identify  the 
land.  (7)  The  proceedings  conveyed 
to  the  purchaser  the  entire  interest  ol 
the  estate  in  the  eleven-league  grant, 
as  against  a  collateral  attack.  Mac* 
manus  v.  Orkney,  ^1  Tex.  27,  40  S.  W» 
715,  reversing  39  S.  W.  614. 

An  order  for  the  sale  of  a  decedent's 
land  to  foreclose  a  vendor's  lien,  whioU 
describes  the  property  as  320  acrci 
"bought  from  J.,"  is  sufficient  to  en- 
able a  person  to  identify  the  property, 
where  the  inventory  shows  but  one 
tract,  described  as  "372  acres."  Davis 
V.  Touchstone,  45  Tex.  490. 

An  order  in  administration  proceed- 
ings for  the  sale  of  "one-third  of  a 
league  of  land  the  headright  certificate 
of  deceased"  and  report  and  confirma- 
tion of  a  sale  of  "one-third  of  a  league 
of  land  granted  to  the  heirs  of  J.  R-, 
deceased,  by  the  board  of  Land  Com- 
missioners of  Harrisburg  county,  No. 
396,  dated  -  February  3,  1838,"  suflR- 
ciently  identified  the  land  ordered  sold, 
Boslet  V.  Thomas,  35  Tex.  Civ.  Apo, 
144,  80  S.  W.  115,- affirmed  in  98  Tex. 
611,  no  op. 

Description  of  land  sold  under  pro* 
bate  order  was  sufficient,  where  the 
application  and  order  of  sale  described 
it  as  an  undivided  interest  of  seventy- 
five  acres  in  and  to  the  three  hundred 
and  twenty  acre  James  De  Armon  sur- 
vey, and  fully  describes  the  three  hun- 
dred and  twenty  acres.  West  v.  Kec. 
ton,  17  Tex.  Civ.  App.  139,  142,  43  a 
W.    1034. 

An  order  for  the  sale  of  an  in- 
testate's property,  describing  it  as  the 
"Flenner  headright,"  sufficiently  iden- 
tifies land  located  by  certificate  pur- 
chased as  intestate's  headright.  Flen- 
ner V.  Walker,  5  Tex.  Civ.  App.  153, 
23   S.  W.  1029. 
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An  order  of  the  probate  court  that 
the  administrator  have  authority  to 
make  "title  to  three  hundred  and 
twenty  acres  of  land  located  as  head- 
right  of  decedent,  in  favor  of,  etc./'  is 
not  void  for  want  of  sufficient  descrip- 
tion of  the  land.  Buchanan  v.  Park 
(Civ.  App.),  36  S.  W.  807,  808;  Flana- 
gan V.  Boggess,  46  Tex.  330. 

The  "probate  minutes"  of  H.  county, 
in  the  matter  of  the  estate  of  G.,  di- 
rected the  sale  by  the  administrator  of 
the  conditional  and  unconditional 
headright  certificate  of  deceased  issued 
by  the  land  commissioners  of  H. 
county,  and  the  land  to  be  located 
thereby.  The  same  description  was 
contained  in  the  order  confirming  the 
sale.  Held  that,  since  but  one  head- 
right  was  authorized  to  be  issued  to 
a  person,  the  subject  matter  of  the 
sale  was  sufficiently  identified.  Grant 
V.  Hill   (Civ.  App.),  44  S.  W.  1027. 

Same — Orders  for  Sale  of  More  than 
One  Estate. — The  "probate  minutes" 
of  a  certain  county  contained  (1)  an 
order  granting  administration;  (2)  an 
order  for  the  sale  of  the  headright  cer- 
tificate of  deceased,  and  the  land  on 
which  it  should  be  located;  (3)  an  or- 
der confirming  the  sale;  and  (4)  an 
order  closing  the  estate.  In  the  body 
of  the  orders  the  estate  was  referred 
to  only  as  "this  estate."  Held,  that 
such  orders  were  sufficient  to  show 
that  title  passed  to  the  purchaser  of 
the  headright  certificate  of  G.,  de- 
ceased, and  land  on  which  it  was  lo- 
cated, at  a  sale  by  the  administrator  of 
G.'s  estate,  though  each  order  had  at 
its  head  the  names  of  from  two  to  ten 
different  estates,  including  G.'s,  and 
in  the  application  for  order  of  sale  the 
name  of  the  G.  estate  appeared  in  the 
center  of  the  list  of  estates.  Grant  v. 
Hill  (Civ.  App.),  44  S.  W.  1027,  af- 
firmed 93  Tex.  708,  no  op.  See,  also, 
Templeton  v,  Ferguson,  89  Tex.  47,  56, 
33  S.  W.  329,  affirming  32  S.  W.  148. 

Description  Held  Insufficient — An 
order  of  a  probate  court  for  the  sale 
of  "so  much  land  lying  in  R.  county, 


and  west  of  the  T.  river,  as  would  pay 
the  debts  of  the  estate,  amounting  to 
about  $1,500,"  held  void  for  uncertainty. 
Graham  v,  Hawkins,  38  Tex.  628. 

Instance  of  description  in  probate 
sale  held  insufficient  to  identify  the 
lands.  Greer  v,  Bringhurst,  23  Tex. 
Civ.  App.  582,  584,  56  S.  W.  947,  af- 
firmed in  94  Tex.  700,  no  op. 

(c)  Designation   of   Person   to   Make 
Sale. 

An  executor's  sale  for  satisfaction 
of  a  mortgage  against  the  estate,  made 
on  petition  of  the  mortgagee,  is  not 
rendered  void  by  a  direction  in  the  or- 
der of  sale  that  the  sale  be  made  by 
"petitioner,"  instead  of  by  the  execu- 
tor, where  it  appears  to  have  been  a 
clerical  mistake,  and  the  sale  was  in 
fact  made  by  the  executor.  Crawford 
V.  McDonald,  88  Tex.  626,  33  S.  W. 
325,  affirming  33  S.  W.  325. 

(d)  Directions  as  to  Tenns  of  Sale. 
The  failure  to  specify  at  length  the 

terms  of  sale,  where  the  intention  is 
plain  that  the  sale  should  be  made  on 
the  usual  terms,  are  at  most  mere  ir- 
regularities, which  can  not  be  held  to 
make  the  orders  and  proceedings 
nullities.  McBee  v.  Johnson,  45  Tex. 
634,  643. 

(e)  Signature  of  Judge. 

It  was  not  essential  to  the  validity  of 
orders  of  sale  of  land  in  administra- 
tion, appearing  in  the  minutes  of  the 
county  court  in  1868,  that  tlie  presid- 
ing judge  should  have  approved  and 
signed  the  minutes  of  the  term  at  which 
they  were  rendered;  the  statute  requir- 
ing such  signature  is  directory  merely. 
1  Pasch.  Dig.  Laws,  arts.  1236,  1383. 
Norwood  V,  Snell,  95  Tex.  582,  68  S. 
W.  773. 

(4)  Operation  and  Effect  of  Order  of 

Sale, 
(a)  As  an  Allowance  of  Claim. 

Where  the  application  for  order  of 
sale  set  out  a  claim,  and  asked  that  a 
land  certificate  be  sold  for  the  pur- 
pose of  paying  the  debt,  and  the  court 
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granted  the  order  of  sale,  it  was  tanta- 
mount to  an  allowance  of  the  claim 
by  the  administrator,  and  an  approval 
by  the  court.  Lyne  v.  Sanford,  82  Tex. 
58,  19  S.  W.  847;  Allen  v,  Clark,  21 
Tex.  404. 

(b)  As  Authority  for  Sale. 

Where  an  application  by  an  admin- 
istrator asked  for  an  order  to  sell  the 
unsold  lots  belonging  to  an  estate 
situated  in  a  certain  county,  known  as 
the  north  half  of  the  town  of  P.,  pat- 
ented to  the  decedent,  and  the  order  of 
sale  authorized  the  sale  of  so  much  of 
the  real  estate  belonging  to  the  estate 
situated  in  the  town  of  P.  as  was 
necessary  for  certain  purposes,  the  or- 
der constituted  no  authority  for  the 
sale  of  a  parcel  of  land  lying  outside 
of  but  adjoining  the  town  of  P.  Wilkin 
V.  Geo.  W.  Owens  &  Bros.  (Civ.  App,), 
no  S.  W.  552,  reversed  in  114  S.  W. 
104. 

Where  Order  Includes  Homestead. 
— An  order  for  the  sale  of  land  includ- 
ing homestead,  to  pay  the  debts  of  an 
estate,  may  be  erroneous,  so  far  as 
homestead  is  concerned,  but  adminis- 
trator can  not  treat  it  as  nullity. 
Wright  V.  McNatt,  49  Tex.  425,  429. 
Termination  of  Authority  Con- 
ferred by  Order. — An  order  granting 
authority  to  a  temporary  administra- 
tor to  sell  land,  made  on  the  day  of 
his  appointment,  did  not  authorize  a 
sale  by  him  after  he  had  been  ap- 
pointed permanent  administrator.  Cruse 
V.  O'Gwin,  48  Tex.  Civ.  App.  48,  106 
S.   W.   757. 

A  conveyance  of  community  land  by 
a  surviving  wife, — to  whom  the  cer- 
tificates under  which  the  land  was  aft- 
erwards surveyed  were  turned  over  to 
be  disposed  of  for  the  support  and 
maintenance  of  herself  and  family,  by 
order  of  the  probate  court, — who  was 
appointed  administratrix,  made  after 
the  probate  court  has  declared  the  ad- 
ministration closed,  and  after  her  pow- 
ers have  ceased  by  a  second  marriage, 
can  not  be  considered  as  a  sale  by  an 


administratrix  under  an  order  of  court. 
Groesbeck  v.  Bodman,  73  Tex.  287,  11 
S.  W.  322. 

(5)    Revocation  of  Order  of  Sale. 

Where  the  county  court  makes  an 
order  to  sell  property,  and  at  a  subse- 
quent term,  while  the  proceeding  is 
still  in  fieri,  it  is  shown  that  the  prop- 
erty does  not  belong  to  the  estate,  the 
order  of  sale  should  be  revoked.  Wall 
r.  Clark,  19  Tex.  321,  citing  and  ap- 
proving Hartwell  v.  Jackson,  7  Tex. 
576,  583;  Munson  v.  Newson,  9  Tex. 
109;  Finch  v.  Edmonson,  9  Tex.  504; 
Neil  V.  Hodge,  5  Tex.  487;  Davis  v. 
Stewart,  4  Tex.  223. 

Where  the  court  ordered  an  admin- 
istrator's sale  of  the  whole  of  a  lot, 
and  later  ordered  sale  of  undivided 
half  thereof,  first  order  was  thereby 
revoked,  and  administrator's  deed  to 
whole  lot  passed  title  to  half  interest 
only.  Pace  v,  Fishback,  10  Tex.  Civ. 
App.   450,  452,  31  S.  W.  424. 

k.    Inventory  and  AppraisaL 

Land  of  an  estate  can  not  be  sold 
pending  administration  before  it  has 
been  inventoried  and  appraised.  Chif- 
flet  V,  P.  J.  Willis  &  Bro.,  74  Tex.  245, 
11  S.  W.  1105. 

Where  a  statute  requires  that  there 
should  be  an  appraisement  of  land  be- 
fore its  sale  by  an  order  of  a  probate 
court,  it  is  not  necessary  to  the  valid- 
ity of  a  sale  made  under  such  an  or- 
der that  it  should  appear  on  the  rec- 
ords of  the  court  that  there  was  such 
appraisement,  or  that  the  party  claim- 
ing under  the  sale  should  prove  a 
compliance  with  the  statute.  Jemison 
V.  Gaston,  21  Tex.  266. 

1.    Manner,    Conduct,   and    Terms     of 

Sale. 
(1)  Sale  Judicial  in  Character. 

Sales  by  administrators  are  judicial 
sales.  The  administrator  is  the  agent, 
or  instrument,  through  which  the  court 
acts;  his  powers  are  statutory,  derived 
from  the  law,  through  the  exercise  of 
jurisdiction  conferred  upon  the  court. 
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The  duties  and  powers  of  an  adminis- 
trator in  selling  land  belonging  to  the 
estate  of  his  intestate,  are  analogous 
to  the  duties  and  powers  of  a  master 
in  chancery,  who  receives  authority 
from  the  court  to  sell,  and  reports  the 
sale  to  the  court  for  cbnfirmation. 
Lynch  v.  Baxter,  4  Tex.  431,  437;  Ball 
V.  Collins  (Sup.),  5  S.  W.  622,  623; 
Corley  v.  Anderson,  5  Tex.  Civ.  App. 
213,   218,   23   S.  W.   839. 

(8)    Duty  to  Pursue  Terms  of  Statute 
and  Order  bf  Sale. 

An  administrator  who  has  no  other 
interest  in  the  property  than  as  ad- 
ministrator, can  only  sell  in  the  mode 
authorized  by  law.  Chubb  v,  Johnson, 
11  Tex.  469,  475;  Tippett  v.  Mize,  30 
Tex.  362,  365. 

It  is  a  general  rule  that  authority 
given  to  executors  and  administrators 
to  sell  is  a  personal  trust,  and  must  be 
strictly  pursued;  and  if  they  transcend 
their  authority  in  any  essential  par- 
ticular, their  act  is  void.  Peters  v. 
Caton,  6  Tex.  554,  559;  Brown  7^.  Chris- 
tie, 27  Tex.  73,  77;  Graham  v.  Haw- 
kins, 38  Tex.  628,  633. 

Requisites. — There  must  be  vendor, 
vendee  and  consideration  to  constitute 
valid  administrator's  sale.  H^mblin  v. 
Warnecke,  31  Tex.  91,  94. 

Duty  to  Pursue  Terms  of  Order. — 
An  order  of  a  sale  by  the  county 
court  constitutes  an  administrator's 
warrant  of  power  to  sell  the  property 
belonging  to  the  estate,  and  he  must, 
in  making  such  sale,  act  in  obedience 
to  and  conformity  with  such  order  and 
truly  report  his  action  thereunder  to 
court.  WipflF  V.  Heder,  6  Tex.  Civ. 
App.  685,  691,  26  S.  W.   118. 

(3)  Statute  Liberally  Construed. 

Statutes  authorizing  executors  and 
administrators  to  sell  land  should  be 
liberally  construed.  Hudson  v.  Jurni- 
gan,  39  Tex.  579. 

(4)  By  Whom  Sale  May  Be  Made. 

Where  a  sale  of  decedent's  land  is 
ordered  by  the  district  court  in  a  suit 


to  enforce  a  vendor's  lien,  the  order 
should  direct  the  administrator  and  not 
the  sheriff,  to  make  the  sale.  Heath 
V,    Garrett,  46  Tex.  23. 

To  be  legal  and  valid,  a  sale  ftnd 
conveyance  of  the  property  of  a  de- 
ceased person's  estate  must  be  mid« 
by  an  administrator  or  exccntot.  A 
sale  thereof  by  a  commissioner  of  tfcc 
probate  court  does  not  devest  the  es- 
tate of  the  title.  Rose  v,  Newman,  %% 
Tex.  131. 

The  sale  by  a  properly  appointed 
and  authorized  adminiistrator  de  bonis 
non,  under  order  of  court,  is  effectual 
to  pass  title  to  land  betongnng  to  es- 
tate. Baker  v.  De  Zavatla,  1  Posey 
621,  638;  Mitchell  v,  Dcwitt,  20  Tex. 
294. 

(5)  Sale  by  Less  than  AIL 

As  to  sale  by  less  than  all  where 
more  than  executor,^  see,  also,  ante, 
"Execution  of  Power  by  Less  than  All, 
Where  More  than  One  Executor,"  II, 
F,  5. 

Though  there  be  two  executors  when 
proceedings  for  sale  of  a  decedent's 
land  are  had,  an  order  for  one  of  them 
to  sell,  and  a  sale  reported  by  him, 
and  confirmed  by  the  court,  is  suffi- 
cient to  pass  title  as  against  a  col- 
lateral attack.  Corley  r.  Anderson.  5 
Tex.  Civ.  App.  213,  23  S.  W.  839; 
Wells  V,  Mills,  22  Tex.  302,  in  which 
both  administrators  joined  in  the 
deeds. 

(6)  Time  and  Place  of  Salt. 

The  probate  judge  has  authority  to 
order  a  sale  of  slaves  or  lands  to  be 
made  at  a  place  other  than  the  court- 
bouse  door  of  the  county,  but  if  the 
order  of  sale  does  not  designate  an- 
other place  the  sale  must  be  made  at 
the  courthouse  door.  Peters  v.  Caton, 
6  Tex.  554;  Neill  v.  Keesee,  5  Tex.  23; 
Jemison  v,  Gaston,  21  Tex.  266,  271. 

Act  January  21,  1849.  entitled  "An 
act  to  regulate  public  sales,"  provided 
that  all  sales  by  sheriffs,  administra- 
tors,  etc.,  shall  be   held  at  the  court- 
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house  of  the  respective  counties,  un- 
less the  court  order  the  sale  at  some 
other  place.  Act  February  4,  1841, 
entitled  "An  act  to  regulate  sale  by 
judgment  or  decree  of  the  probate 
court,*'  enacted  that  such  sales  should 
be  regulated  by-  the  laws  governing 
sales  under  execution.  Held,  that  the 
acts  are  not  repugnant  to  each  other, 
and  authorize  an  order  of  sale  of  real 
estate  and  slaves  elsewhere  than  at  the 
county  seat.    Neill  v.  Keese,  5  Tex.  23. 

Where,  upon  a  petition  for  leave  to 
sell  land  "at  the  late  residence  of  the 
deceased/'  the  order  of  court  granted 
leave  to  sell  "according  to  law,"  it  was 
held  that  a  sale  at  said  residence  was 
valid,  although  a  statute  provided  that 
the  sale  should  take  place  at  the  court- 
house, unless  the  court  ordered  other- 
wise. Jemison  v.  Gaston,  21  Tex.  266, 
construing  the  order  with  reference  to 
the  payer  of  the  petition. 

Validity  of  Sale  at  Wrong  Time  or 
Place. — A  sale  not  made  at  the  time 
or  place  provided  by  statute  or  decree 
is  void.  Such  a  departure  from  the 
state  is  not  a  mere  irregularity. 
Peters  v.  Caton,  6  Tex.  554,  559;  Tip- 
pett  V.  Mize,  30  Tex.  362,  365;  Brown 
V.  Christie,  27  Tex.  73;  Howard  v. 
North,  5  Tex.  290. 

Where  there  is  no  confirmation  of 
the  sale  by  the  probate  court,  the  sale 
by  the  administrator,  like  that  of  the 
sheriiT,  is  a  nullity  if  not  made  at  the 
time  and  place  specified  by  law. 
Graham  v.  Hawkins,  38  Tex.  628,  633; 
Brown  v.  Christie,  27  Tex.  73;  Harris  v, 
Shafer  (Civ.  App.),  21  S.  W.  110,  113, 
reversed  in  86  Tex.  314. 

There  are  exceptions  to  this  rule,  as 
where  the  sale  is  confirmed,  all  minors 
being  represented,  and  there  is  no  ap- 
peal; or  where  those  who  are  interested 
in  annulling  the  sale  are  estopped,  as 
by  the  reception  of  the  proceeds,  etc. 
Peters  v.  Caton,  6  Tex.  554. 

Such  a  sale  should  have  been  set 
aside  by  the  probate  court,  bnt  if  im- 
properly  confirmed    by    the      probate 


court,  its  judgment  might  be  corrected 
by  a  direct  proceeding  instituted  for 
that  purpose  by  any  one  having  an 
interest  in  the  matter.  But  it  is  not 
open  to  collateral  inquiry.  Brown  v. 
Christie,  27  Tex.  73;  Harris  v.  Shafer 
(Civ.  App.),  21  S.  W.  110,  113,  reversed 
in  86  Tex.  314. 

Where  a  sale  of  land  by  an  admin- 
istrator, so  illegally  made,  has  been 
confirmed  by  the  probate  court,  it  can 
not  be  collaterally  questioned  in  a  suit 
for  the  land,  brought  by  a  party  who 
in  good  faith  derives  his  title  under 
the  purchaser  at  such  sale.  Brown  v. 
Christie,  27  Tex.  73.  See,  also,  Alex- 
ander V.  Maverick,  18  Tex.  179. 

(7)  Private  or  Public. 

The  probate  court  may  authorize  a 
sale  of  the  land  belonging  to  an  es- 
tate, by  an  administrator,  either  at 
private  or  public  sale,  as  it  may  deem 
best.  Hirschfield  v,  Davis,  43  Tex.  155, 
159. 

(8)  In  Parcels  or  in  Gross. 

A  decree  of  the  probate  court,  con- 
firming a  sale  of  land,  is  not  void, 
though  the  statute  and  decree  of  sale 
direct  it  to  be  made  in  parcels,  and  the 
report  of  sale  shows  it  to  have  been 
made  in  gross.  McCampbell  v.  Durst, 
73  Tex.  410,  11  S.  W.  380. 

(9)  Necessity  for  Possession  of  Land 
Certificate  at  Time  of  Sale. 

As  a  certificate  to  some  extent  lo- 
cated would  naturally  be  in  the  sur- 
veyor's office,  an  executor's  sale 
thereof  under  order  of  the  court  is  not 
invalid  because  it  was  not  in  his  pos- 
session at  the  time  of  the  sale.  Corley 
V,  Anderson,  5  Tex.  Civ.  App.  213,  23 
S.  W.  839. 

(10)  Terms  and  Conditions  of  Sale, 
(a)    In    General;   Power   of   Adminis- 
trator to  Prescribe. 

An  administrator  can  not  prescribe 
terms  and  conditions  on  which  lands 
shall  be  sold  at  an  executor's  sale 
which  are  not  authorized  by  the  or- 
ders or  decree  under  which  the  sale  is 
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had  or  by  the  laws  of  the  state.  Hamil- 
ton V,  Pleasants,  31  Tex.  638. 

(b)  Cash  or  Credit. 

By  a  supplementary  act  passed  Feb- 
ruary 5,  1841  (1  Sayles*  Early  Laws, 
art.  954),  the  law  as  it  appeared  in  act 
of  February  5,  1840,  §  29  (1  Sayles' 
Early  Laws,  ait.  736),  was  changed, 
and  all  sales  by  administrators  were 
required  to  be  made  on  a  twelve 
months'  credit,  hence,  an  administra- 
tor's sale  made  on  twelve  months* 
credit  under  an  order  made  in  October, 
1841,  which  simply  ordered  the  admin- 
istrator to  sell  on  such  terms  ^s  the 
law  provides,  was  a  valid  sale.  Berry- 
man  V,  Biddle,  48  Tex.  Civ.  App.  624, 
107   S.   W.  922. 

Where  an  administrator  is  directed 
to  sell  property  which  exceeds  the 
widow's  homestead  exemption  in 
value,  the  terms  of  such  sale  should 
be  cash  to  the  amount  of  the  exemp- 
tion, and  the  balance  on  a  credit  of 
twelve  months.  Wood  v.  Wheeler,  11 
Tex.  122. 

An  administrator,  authorized  to  sell 
land  for  cash,  took,,  instead,  a  release 
from  the  purchaser  of  a  personal  debt. 
Held,  that  the  sale  was  not  void,  but 
voidable.  Heath  v.  Laync,  62  Tex. 
686. 

Finding  that  a  sale  made  by  an 
administrator  was  for  cash,  as  reported 
by  him,  can  not  be  sustained  on  mere 
statement  of  purchaser  that  he  paid 
cash,  it  appearing,  unexplained,  that 
he,  on  receiving  the  administrator's 
deed,  executed  to  the  wife  of  the  latter 
an  instrument  reciting  that  whereas, 
such  deed  acknowledged  receipt  of  the 
entire  purchase  money,  while  he  had 
paid  only  part  of  it;  and  whereas,  said 
wife,  one  of  the  distributees,  had  agreed 
to  postponement  of  payment  of  such 
share  of  the  purchase  money  as 
amounted  to  her  distributive  share  of 
the  estate  and  her  approved  claim 
against  the  estate:  Therefore,  to 
secure  the  administrator  and  his  wife, 
he  thereby  gave  a  lien  on  the  premises, 


and  further  agreed  to  deed  the  wife  a 
half  interest  in  the  land,  if  she  should 
elect  to  pay  half  the  purchase  money, 
deducting  from  said  half  the  money 
coming  to  her;  and  it  further  appear- 
ing that  he  afterwards  deeded  a  half 
interest  to  her.  Wipff  v,  Heder  (Civ. 
App.).  41  S.  W.  164. 

(c)  Duty  with  Respect  to  Securing  De- 
ferred Payments. 

When  the  sale  is  confirmed,  it  then 
becomes  the  duty  of  the  purchaser  to 
give  note  for  the  purchase  money  and 
mortgage,  if  land  be  sold  on  time;  but 
the  administrator  can  waive  that  duty, 
and  become  personally  responsible  for 
the  amount  of  the  purchase  money  on 
his  bond.  Sypert  v,  McCowen,  28 
Tex.  635,  639;  Autrey  v.  Whitmore.  31 
Tex.  623;  Wornell  v.  Williams,  19  Tex. 
180;  Wright  v.  HeflFner,  57  Tex.  518, 
524;  Reynolds  v,  Dechaums,  24  Tex. 
174. 

Hart.  Dig.,  arts.  1016,  1023,  1039.  di- 
recting the  mode  of  selling  property 
of  decedents  under  order  of  court,  do 
not  authorize  the  taking  of  mortgage 
security  for  the  purchase  price.  Hall 
V,  Hall,  11  Tex.  526. 

Personal  Liability  of  Administrator 
Failing  to  Take  Proper  Security. — An 
administrator  becomes  himself  liable 
for  the  proceeds  of  property  of  the 
estate  sold  by  him  on  a  credit,  if  he 
make  a  conveyance  of  the  property 
without  taking  note  and  security  as  re- 
quired by  law,  and  when  a  conveyance 
of  property  so  sold  has  been  made  by 
an  administrator,  it  is  to  be  presumed, 
in  the  absence  of  proof,  that  the  terms 
of  the  sale  were  complied  with.  Gid- 
dings  V,  Steele.  28  Tex.  732;  Lockhart 
V,  White.  18  Tex.  102,  111;  Sypert  v. 
McCowen,  28  Tex.  635.  639;  Wornell 
V.  Williams,  19  Tex.  180;  Reynolds  i\ 
Dechaums,  24  Tex.  174. 

Estate  and  Heirs  Bound  by  Admin- 
istrator's Waiver. — The  action  of  an 
administrator  in  waiving  the  taking  of 
a  mortgage  to  secure  deferred  pay- 
ments on  sale  and  electing  to  enforce 
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the  contract  of  sale  by  judgment  and 
foreclosure  is  binding  on  the  estate 
and  heirs.  Miller  v.  Anders,  51  S.  W. 
897.  21  Tex.  Civ.  App.  72. 

Effect  of  Failure  to  Take  Proper 
Security. — ^The  failure  of  the  adminis- 
trator to  secure  the  debt,  by  a  mort- 
gage upon  the  property,  does  not  re- 
lease the  sureties;  and,  upon  the  same 
principle,  the  failure  to  give  two,  will 
not  discharge  the  one  who  has  con- 
tracted as  surety,  unless  he  had  been 
induced  to  sign,  by  an  understanding, 
to  which  the  administrator  was  privy, 
that  a  cosurety  should  be  obtained. 
Reynolds  v,  Dechaums,  24  Tex.  174, 
175. 

Waiver  of  Vendor's  Lien.— The  fail- 
ure to  take  a  mortgage  from  the  pur- 
chaser at  a  sale  by  an  executor  or  ad- 
ministrator or  to  recite  such  lien  in 
the  deed  when  it  is  acknowledged  in 
the  promissory  money  note  does  not 
waive  the  vendor's  lien  for  the  pur- 
chase money.  Wright  v,  Heffner,  57 
Tex.  518;  Overruling  Autrey  v,  Whit- 
more,  31  Tex.  623,  627;  Cundiff  v. 
Corlcy  (Civ.  App.),  27  S.  W.  167. 

Failure  of  an  administrator  to  take 
a  mortgage  to  secure  deferred  pay- 
ments on  sale  of  land  will  not  operate 
to  retain  superior  title  in  the  estate 
where  the  statutes  in  effect  at  the 
time  of  the  transaction  do  not  so 
provide.  Miller  v.  Anders,  51  S.  W. 
897,  21  Tex.  Civ.  App.  72. 

Sufficiency  of  Security  Taken.— The 
effect  of  an  agreement  for  judgment 
for  the  price  of  land  sold  at  adminis- 
trator's sale,  and  for  foreclosure  of 
lien,  is  the  same  as  though  a  mortgage 
to  secure  the  purchase  price  of  land 
had  been  given  in  the  first  instance. 
Miller  v.  Anders,  51  S.  W.  897,  21  Tex. 
Civ.  App.  72. 

The  act  of  February  5th,  1840,  pre- 
scribed no  form  of  mortgage.  The 
general  law  upon  the  subject  con- 
trolled. Whatever  could  have  been 
good  as  a  mortgage  between  others, 
would  have  been  good  as  a  mortgage 


from  a  purchaser  of  property  of  an 
estate  to  the  executor  or  administrator 
who  represented  the  estate.  Hall  v. 
Hall,  11  Tex.  526,  540. 

(d)  Vendor's  Lien. 

The  doctrine  of  a  vendor's  lien  ap- 
plies to  the  probate  sales  of  realty. 
Wright  V,  Heffner,  57  Tex.  518,  over- 
ruling Autrey  v.  Whitmore,  31  Tex. 
623,  627.  See,  also,  Warhmund  v, 
Merritt,   60   Tex.  24,  27. 

An  order  by  a  probate  judge  for  the 
sale  of  property  and  reservation  of 
lien,  by  process  verbal,  is  void,  al- 
though purchaser  assents.  Hall  v. 
Hall,  11  Tex.  526,  549. 

Not  Waived  by  Failure  to  Take 
Security  Required  by  Law. — See  ante, 
"Duty  with  Respect  to  Securing  De- 
ferred Payments,"  II,  G,  5,  1,  (10),  (c). 

Subrogation  of  Creditors  to  Benefit 
of  Lien. — A  subrogation  occurs  to  the 
lien  of  an  administrator  for  purchase 
money  on  land  sold  at  administrators 
sale,  in  behalf  of  the  holders  of  pre- 
ferred claims  against  the  estate,  who 
released  the  estate  and  surrendered 
them,  and  by  agreement  among  all  par- 
ties took  the  notes  of  the  purchaser 
of  the  land,  to  be  secured  by  vendor's 
lien  and  deed  of  trust.  Warhmund  v, 
Merritt,  60  Tex.  24. 

The  transaction  may  be  considered 
either  as  a  transfer  to  the  creditors  by 
the  administrator  of  the  claim  he  had 
against  the  land  growing  out  of  the 
sale,  in  consideration  of  their  releasing 
the  estate  from  all  liability  to  them; 
or  it  may  be  regarded  as  if  the  cred- 
itors had  furnished  the  purchaser  with 
the  means  of  paying  the  purchase 
money  of  the  land  upon  an  agreement 
that  they  were  to  have  the  same  reme- 
dies to  recover  the  money  thus  pro- 
vided that  the  original  vendor  pos- 
sessed to  enforce  his  deixiand.  Warh- 
mund V,  Merritt,  60  Tex.  24,  26. 

(e)  Bond  for  Title. 

An  administrator  can  not  give  bonds 
to  convey  land  of  his  intestate  which 
bind   the   estate   of   the   deceased,   but 
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he  is  personally  bound  thereby.  He  is 
made  personally  responsible  because 
there  is  no  principal  to  whom  resort 
can  be  had.  The  obligation  would  be 
entirely  void,  unless  construed  to  be 
the  administrator's  personal  obliga- 
tion.   Eckhart  z'.  Reidel,  16  Tex.  62,  69. 

(f)    Statute  of  Frauds. 

The  statute  of  frauds  applies  to  ad- 
ministrators' sales  and  the  auctioneer 
is  regarded  as  the  agent  of  both  vendor 
and  vendee,  with  authority  to  sign  for 
them,  equally  in  sales  of  real  and  per- 
sonal property.  Dawson  v.  Miller,  20 
Tex.  171.  See,  also,  Brock  v.  Jones, 
8  Tex.  78;  Lovering  v.  McKinney,  7 
Tex.  521. 

m.  Who  May  Purchase  at  Sale. 

(1)  Nonresident  Aliens. 

A  sale  made  by  the  probate  court  in 
the  petition  of  the  administrator  is  not 
void  on  the  ground  that  the  purchaser, 
was  a  citizen  of  Louisiana  at  the  time 
of  the  sale,  namely  on  February  3d, 
1846.     Lee  v.  King,  21  Tex.  577,  581. 

(2)  Attorney    Holding     Claims     for 
Which  Property  Was  Sold. 

That  an  attorney  at  law  held  claims 
against  an  estate  for  collection,  and 
used  all  legal  efforts  to  obtain  an  or- 
der of  sale  of  property  of  the  estate 
to  provide  for  their  payment,  and  at 
the  sale  became  himself  the  purchaser 
of  the  property  sold,  are  not  facts 
which  tend  to  prove  fraud  in  the  sale 
or  in  the  order  therefor.  It  was  his 
duty  as  an  attorney  to  obtain  payment 
of  the  claims  in  that  or  any  other  law- 
ful manner,  and  he  had  as  much  right 
as  other  persons  to  bid  for  the  prop- 
erty at  the  sale.  Giddings  v.  Steele,  28 
Tex.  732. 

(3)  Right  of  Personal  Representative 
to  Purchase. 

Common-Law  State. — An  adminis- 
trator may  purchase  at  his  own  sale 
in  common-law  state.  McCulloch  v. 
Renn,  28  Tex.  793,  796. 

In  the  state  of  Alabama,  a  purchase 
of  slaves  by  an  administratrix,  at  a  sale 


by  herself  and  coadministrator,  and  a 
confirmation  of  the  sale  by  the  or- 
phans' court  of  that  state,  vested  title 
in  her  to  the  slaves  purchased.  Mc- 
Culloch V.  Renn,  28  Tex.  793. 

Texas. — Formerly  it  was  held  that 
an  administrator  was  excepted  from 
the  rule  that  a  trustee  to  sell  can  not 
purchase  at  his  own  sale  and  that  an 
executor  might  purchase,  without 
fraud,  any  property  of  the  testator  at 
open  public  sale.  Erskine  v,  De  La 
Baum,  3  Tex.  406,  421. 

Under  the  present  law,  however,  an 
administrator  can  not  become  a  pur- 
chaser, either  directly  or  indirectly,  of 
any  of  the  property  of  the  estate  of 
which  he  is  the  representative.  Cres- 
cent Ins.  Co.  V,  Camp,  71  Tex.  503, 
506,  92  S.  W.  473;  Hamblin  v.  War- 
necke,  31  Tex.  91,  94;  Wipff  v.  Hedcr, 
6  Tex.  Civ.  App.  685,  692,  26  S.  W.  118. 

Prima  facie  a  purchase  made  by  an 
administrator  at  his  own  sale  is 
deemed  fraudulent  in  law  and  is  void. 
Hardy  v.  DeLeon,  5  Tex.  211.  246. 

If  an  administrator,  directly  or  in- 
directly, purchases  land  at  a  sale  made 
by  himself  as  administrator,  the  sale 
will  be  set  aside  on  application  of  the 
parties  interested.  Hamblin  v,  W«J- 
necke,  31  Tex.  91,  92;  Fisher  v.  Wood, 
65   Tex.    199. 

A  purchase  by  an  administrator  at 
his  own  sale,  either  by  himself  or 
through  the  intervention  of  another, 
is  void,  though  no  fraud  is  shown. 
Wipff  V.  Heder,  6  Tex.  Civ.  App.  685, 
26  S.  W.  118. 

An  administrator  can  not  take  any 
part  of  the  estate  at  its  appraised 
value.  Cresent  Ins.  Co.  v.  Camp,  71 
Tex.  503,  506,  92  S.  W.  473.  See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, ante,  p.  364. 

Purchase  by  Executor  Who  Has 
Failed  to  Apply  Funds  to  Discharge 
of  Debts. — ^Where  an  executor  has  re- 
alized funds  from  the  estate  suthcient 
to  pay  all  claims  against  it,  he  is  not 
in  a  position  to  purchase  and  hold  in 
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his  own  right  any  property  of  the  es- 
tate sold  by  him  for  the  payment  of 
such  claims.  Fortune  v,  Killebrew,  70 
Tex.    437,   7   S.   W.   759. 

Where  Property  Sold  to  Pay  Debt 
on  Which  Representative  Is  Surety. — 
"'Cases  may  arise  in  which  an  execu- 
tor, who  is  surety  for  his  testator, 
might  be  permitted  to  buy  property 
of  the  estate  when  sold  to  pay  the 
debt  for  which  he  was  surety."  For- 
tune V.  Killebrew,  70  Tex.  437,  441,  7 
S.  W.  759. 

It  is  the  duty  of  an  independent  ex- 
ecutor, when  necessary  to  pay  debts 
which  can  only  be  paid  by  sale  of  per- 
sonal property,  to  sell  and  liquidate 
them;  failing  in  this,  he  can  not,  even 
when  surety  on  a  claim  against  the  tes- 
tator on  which  judgment  was  rendered 
during  his  administration,  and  land  of 
the  estate  sold  under  execution,  of 
which  he  became  the  purchaser,  as- 
sert title  to  it  against  the  heirs, 
whether  his  failure  to  pay  the  debts 
and  thus  prevent  the  sale,  resulted 
from  a  corrupt  motive  or  willful  neg- 
lect; and  this,  independent  of  the  fact 
that  he  paid  an  inadequate  price.  For- 
tune V.  Killebrew.  70  Tex.  437,  7  S. 
W.  759. 

Property  Indirectly  Acquired. — The 
pretense  of  the  administrator  making 
a  sale  to  himself  through  an  agency  is 
in  reality  no  sale,  and  those  interested 
in  the  estate  may,  by  timely  and  proper 
procedure,  have  such  sale  set  aside. 
Hamblin  v,  Warnecke,  31  Tex.  91,  95; 
Dodd  V,  Templeman,  76  Tex.  57,  62, 
13  S.  W.  187. 

An  administrator's  sale  made  for 
credit  instead  of  cash  as  order  re- 
quired, and  under  which  purchaser 
conveyed  half  interest  to  administra- 
tor's wife,  is  fraudulent  and  void. 
Wipff  V.  Heder,  6  Tex.  Civ.  App.  685. 
€92,  26  S.  W.  118. 

Where  an  executor  fraudulently  pro- 
cured an  order  to  be  made  by  the  pro- 
hate  court  for  the  sale  of  the  lands  of 
the   estate,   and,   under   the   orders   of 


sale  and  confirmation,  executed  a  deed 
to  another,  reciting  payment  of  one- 
half  the  consideration,  which  was  not 
in  fact,  but  one-half  the  property  re- 
conveyed  to  him  individually  in  lieu 
thereof,  such  property  in  their  hands 
will  be  charged  with  a  trust  for  those 
entitled  to  the  estate.  Fisher  v. 
Wood,   65   Tex.   199. 

Judgment  Decreeing  Land  Certifi- 
cate to  Administrator. — A  judgment  of 
probate  court  decreeing  to  an  adminis- 
trator in  part  payment  of  his  claim 
against  insolvent  estate  of  his  intestate, 
land  certificate  issued  to  intestate,  is 
a  nullity  in  so  far  as  it  attempts  to 
invest  him  with  title,  when  such  judg- 
ment was  rendered  while  act  of  Feb- 
ruary 5,  1840,  was  in  force  (Hartley's 
Digest,  p.  329).  Halsey  v.  Jones  (Civ. 
App.),  25  S.  W.  697,  698,  affirmed  in 
86  Tex.  488. 

n.    Bids. 

Under  the  law  governing  sales  at 
public  auction,  where  the  sale  is  ao- 
vertised  to  be  on  specific  and  restrictea 
terms,  any  bid  made  at  that  sale,  not 
in  strict  contormitjr  with  the  terms  ad- 
vertised, is  no  bid  at  all,  and  the  crier 
is  not  bound  to  notice  the  same.  Moore 
V.  Owsley,  37  Tex.  603,  605. 

Where  at  an  administrator's  sale  for 
cash,  a  creditor  offered  a  bid,  explain- 
ing that  he  would  pay  in  cash  the  over- 
plus above  the  amount  of  his  demand 
against  the  estate,  the  administrator 
was  not  bound  to  notice  the  bid;  and 
an  instruction  that  if  the  creditor  bid 
at  all  his  bid  was  absolute  and  could 
be  enforced,  and  that  the  administra- 
tor was  bound  to  cry  the  bid,  was 
erroneous.  Moore  v.  Owsley,  37  Tex. 
603. 

o.    Report  of  Sale. 

What  Report  Must  Show.—An  ad- 
ministrator's report  of  a  sale  of  prop- 
erty belonging  to  an  estate  must  show 
the  purchaser  and  terms  of  sale. 
Wipflf  V.  Heder.  6  Tex.  Civ.  App.  685, 
692,  26  S.  W.  118.     See,  also,  Hartley 
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V,   Harris,   70  Tex.   181,   183,   7    S.   W. 
797. 

Description  of  Property  Sold. — In  an 
administrator's  report  of  a  sale  of 
land,  a  description  thereof  as  one-half 
league  of  land,  being  the  south  half  of 
the  league  belonging  to  the  estate,  is 
sufficient.  Pendleton  v,  Shaw,  44  S. 
W.   1002,   18  Tex.   Civ.  App.  439. 

An  administrator  was  ordered  to  sell 
all  the  intestate's  estate  for  the  pay- 
ment of  debts.  He  reported  a  sale  of 
"154  acres  of  the  Luke  Moore  &  Jacob 
Thomas  tracts,"  which  was  disapproved 
by  the  court,  and  the  administrator 
was  then  ordered  to  sell  250  acres, 
"part  of  the  Perkins  farm  on  Bray's 
bayou,  in  Harris  county,  in  the  lower 
»half  of  the  Luke  Moore  league."  The 
administrator  reported  a  sale  of  "400 
acres,  part  of  the  Luke  Moore  and 
Jacob  Thomas  leagues,"  which  was  duly 
approved.  Held  that,  such  description 
in  connection  with  evidence  that  in- 
testate only  owned  400  acres  on  Bray's 
bayou,  part  of  it  lying  north  and  part 
south  of  the  bayou,  was  sufficient  to 
identify  the  land.  Evans  v.  Ashe,  50 
Tex.  Civ.  App.  54,  108  S.  W.  398;  Her- 
mann V,  Likens,  90  Tex.  448,  39  S.  W. 
282. 

Verification. — The  provision  of  the 
statute  (Paschal's  Dig.,  art.  1327),  that 
the  administrator  shall  swear  to  a  re- 
port of  sale,  is  a  directory,  and  not  a 
jurisdictional,  requirement,  and  no 
presumption,  that  he  did  not  swear  to 
his  report,  will  arise  from  the  fact  that 
his  affidavit  was  not  indorsed  on  his 
report.    Hurley  v,  Barnard,  48  Tex.  83. 

Entry  on  Minutes. — Failure  to  enter 
the  return  of  the  account  of  an  ad- 
ministrator's sale  on  the  minutes  of 
the  county  court  is  but  an  irregu- 
larity, which  at  most,  would  only  ren- 
der the  proceedings  confirming  the 
sale  voidable.  Heath  v,  Layne,  62 
Tex.  686. 

Conclusiveness  of  Report. — A  re- 
port of  sale  by  an  administrator,  show- 
ing that  land  belonging  to  his  dece- 
dent's estate  had  been  sold  to  a  desig- 


nated person,  is  not  conclusive  as  to 
who  the  purchaser  was,  but  the  real 
purchaser  may  be  shown  by  parol, 
though  the  decree  of  confirmation  di- 
rected that  conveyance  be  made  to 
"the  purchaser."  Dodd  r.  Temple- 
man,  76  Tex.   57,   13   S.  W.   187. 

p.    Confirmation  of  Sale. 

(1)  Object  and  Purpose. 

The  purpose  of  a  decree  of  confirma- 
tion of  a  probate  sale  is  not  so  much 
to  determine  what  particular  person 
purchased  as  to  determine  that  the 
sale  was  made  in  such  manner  and  for 
such  price  as  justifies  the  court's  sanc- 
tion to  its  completion.  An  order  of 
confirmation  only  approves  the  sale, 
without  reference  to  the  purchaser. 
Dodd  V.  Templeman,  76  Tex.  57,  61, 
13  S.  W.  187. 

(2)  Necessity  for  Confirmation, 
(a)    To  Complete  Title  in  Purchaser. 

See,  also,  post,  ''Necessity  for  Deed," 
II,  G,  5,  q,  (1). 

Sales  of  land  under  a  decree  of  court 
are  judicial  sales,  and  are  not  com- 
plete until  confirmed  by  the  court. 
Littlefield  v,  Tinsley,  26  Tex.  353;  Ed- 
wards V,  Gill,  5  Tex.  Civ.  App.  203. 
206,  23  S.  W.  742. 

A  regularly  legal  title  to  property 
sold  at  an  administrator's  sale  can 
only  be  passed  from  the  estate  by  con- 
firmation of  the  sale  upon  a  report  of 
it  by  the  administrator  in  conformity 
to  the  statute.  But  an  equitable  right 
may  be  acquired  by  a  sale  without  a 
formal  confirmation.  Littlefield  v. 
Tinsley,  26  Tex.  353,  357;  Davis  v, 
Stewart,  4  Tex.  223;  Bradbury  v.  Reed, 
23  Tex.  258,  260;  Neill  v.  Cody,  26  Tex. 
286,  290;  Yerby  v.  Hill,  16  Tex.  377, 
381;  Wells  V,  Mills,  22  Tex.  302,  305; 
Goldstein  v.  Susholtz,  46  Tex.  Cit. 
App.  582,  105  S.  W.  219,  affirmed  in 
102  Tex.  583,  no  op. 

"A  confirmation  of  the  sale,  or  some- 
thing from  which  a  confirmation  might 
be  inferred,  or  at  least  something  done 
by  the  purchaser  giving  him  the  right 
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to  have  the  sale  confirmed,  must  have 
been  shown,  to  enable  him  to  claim 
title."  Neill  v,  Cody,  26  Tex.  286; 
Simmons  v,  Blanchard,  46  Tex.  266, 
271.  See,  also,  Littlefield  v.  Tinsley, 
26  Tex.  353,  357;  Davis  v.  Stewart,  4 
Tex.  223;  Bradbury  v.  Reed,  23  Tex. 
258;  Hartley  v.  Harris,  70  Tex. 
181,  182,  7  S.  W.  797. 

The  record  of  the  probate  court,  con- 
sisting of  a  petition  by  an  administra- 
tor for  a  sale  of  decedent's  land,  an 
order  of  sale  in  accordance  therewith, 
and  a  report  of  sale  by  the  administra- 
tor, but  no  approval  or  confirmation 
of  the  sale  by  the  court,  or  further  pro- 
ceedings thereon  evidencing  the  com- 
pletion of  the  sale,  is  no  evidence  of 
title  in  the  purchaser.  Neill  v,  Cody, 
26  Tex.  286. 

"A  sale  of  lands,  under  an  order  of 
a  court  of  equity,  requires  the  con- 
firmation of  the  court,  in  order  to 
make  the  deed  binding."  Graham  v. 
Hawkins,  38  Tex.  628,  632. 

When  one  purchases  at  an  adminis- 
trator's or  executor's  sale,  he  knows 
that  he  has  no  title  unless  the  sale  is 
confirmed,  and,  if  there  is  a  conflict 
between  his  interest  and  that  of  the 
estate,  preference  must  ordinarily  be 
given  in  favor  of  the  latter.  Hirsh- 
field  V.  Davis,  43  Tex.  155;  James  v. 
Nease  (Civ.  App.),  69  S.  W.  110,  111 
(see  97  Tex.  637,  no  op.). 

The  law  in  force  in  1841  did  not  re- 
quire a  confirmation  of  the  sale  by  the 
probate  court.  Berryman  v,  Biddle, 
48  Tex.  Civ.  App.  624,  107  S.  W.  922, 
924,  affirmed  in  101  Tex.  666,  no.  op.; 
Williams  v.  Cessna,  43  Tex.  Civ.  App. 
315.  95  S.  W.  1106. 

Though  the  statutes  in  force  in  1841 
regulating  sales  of  realty  by  adminis- 
trators did  not  require  confirmation, 
the  law  of  1840  did  require  a  return 
of  the  sale  by  executors  and  adminis- 
trators within  a  month  after  sale. 
Held  that,  in  the  absence  of  confirma- 
tion, title  would  not  pass  from  the  es- 
tate, in  the  absence  of  proof  that  the 


requirements  of  the  statute  had  been 
complied  with;  the  administrator's  deed 
being  unsustainable  by  presumption. 
Cruse  V.  O'Gwin,  48  Tex.  Civ.  App. 
48,  106  S.  W.  757. 

Under  the  act  of  1840  (Hart.  Dig., 
art.  1018),  which  required  a  return  to 
the  probate  court  of  a  sale  of  a  de- 
cedent's land  by  executors  or  adminis- 
trators within  one  month  after  sale, 
the  court  had  power  to  approve  or 
disapprove  a  sale,  though  the  act  was 
silent  as  to  the  necessity  of  confirma- 
tion; and,  in  the  absence  of  a  decree 
confirming  a  sale,  the  title  did  not  pass 
to  the  purchaser,  unless  it  is  shown 
that  he  was  entitled  to  confirmation  by 
virtue  of  his  compliance  with  the  stat- 
ute in  all  essential  particulars.  Harris 
V.  Brower,  3  Tex.  Civ.  App.  649,  22  S. 
W.  758,  affirmed  in  93  Tex.  685,  no  op. 

Under  Rev.  St.  1895,  acts.  2141,  2144, 
2146,  requiring  that  sales  of  real  or  per- 
sonal property  of  a  decedent  to  be  re- 
ported to  and  confirmed  by  the  court, 
a  sale  by  a  temporary  administrator 
passes  no  title  until  approved  by  the 
probate  court,  though  the  sale  was 
authorized.  Goldstein  v.  Susholtz,  46 
Tex.   Civ.  App.   582,   105   S.  W.  219. 

(b)  Purchaser  Not  Required  to  Com- 
plete Sale  until  After  Confirma- 
tion. 

A  purchaser  is  not  required  to  com- 
ply with  the  terms  of  an  administra- 
tor's sale  by  payment  until  it  is  con- 
firmed by  the  probate  court.  Neill  v. 
Cody,  26  Tex.  286. 

A  purchaser  of  land  at  an  adminis- 
trator's sale  will  not  be  in  default  for 
tailing  to  comply  with  the  terms  of  the 
sale,  or  liable  to  an  action  under  Hart. 
Dig.,  art.  1775,  until  the  sale  has  been 
confirmed  by  decree  entered  on  the 
minutes  of  the  probate  court  and  a 
conveyance  has  been  ordered  to  be 
made.    Bradbury  v.  Reed,  23  Tex.  258. 

An  administrator  can  not  collect  by 
action  the  price  of  land  sold  at  public 
sale,  when  he  refuses  or  neglects  to 
return  the  sale  for  confirmation.  Dowl- 
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ing  V,   Duke,   20   Tex.   181;   Tippett  v, 
Mize,  30  Tex.  362,  366. 

(3)  Hearing  and  Determination, 
(a)    Duty   of   Judge  with   Respect   to 
Hearing. 

"It  is  made  the  duty  of  the  county 
judge,  at  a  regular  term  of  his  court, 
to  inquire  into  the  manner  in  which 
a  sale  of  this  character  is  made  and 
to  hear  evidence  in  support  of  or 
against  the  report  of  it,  and  if  satis- 
fied that  such  sale  was  fairly  made,  and 
in  conformity  to  law,  to  enter  upon 
the  necessities  of  the  court  a  decree 
confirming  such  sale.  Art.  2144,  Rev. 
Stat."  James  v.  Nease  (Civ.  App.),  69 
S.  W.  110,  111  (see  97  Tex.  637,  no  op.). 

<Sb)    Notice. 

A  purchaser  at  a  probate  sale  is  not 
entitled  to  notice  before  the  rejection 
of  the  sale.  ,  Davis  v,  Stewart,  4  Tex. 
223. 

(c)  Evidence. 

Upon  an  administrator's  application 
asking  that  confirmation  of  sale  be 
denied,  on  ground  that  price  was  in- 
adequate, evidence  of  value  is  admis- 
sible, and  exclusion  of  such  evidence 
raises  issue  of  value  on  appeal.  Har- 
din V.  Smith,  49  Tex.  420,  424. 

The  refusal  to  hear  evidence  as 
to  value  upon  the  application  for  de- 
nial of  confirmation  is  equivalent  to 
dismissal  and  erroneous.  Hardin  v. 
Smith,  49  Tex.  420,  424. 

(d)  Considerations  Affecting  the  De- 
cision. 

Whether  Fairly  Made — Adequacy  of 
Price. — The  duty  of  the  county  judge 
to  inquire  ipto  the  manner  in  which  a 
sale  of  this  character  is  made  is  held 
to  include  the  fairness  and  adequacy 
of  the  price  at  which  the  land  is  sold, 
as  well  as  its  conformity  to  law,  and 
the  absence  of  fraud  or  any  unfair- 
ness in  manner  of  making  the  sale. 
James  v,  Nease  (Civ.  App.),  69  S.  W. 
110,  111,  affirmed  in  97  Tex.  637,  no 
op.;  Hirshfield  v,  Davis,  43  Tex.  155; 
Hardin  v.  Smith,  49  Tex.  420,  424. 


A  probate  sale  has  not  been  fairly 
made  when  made  for  an  inadequate 
price.  Hirshfield  v,  Davis,  43  Tex. 
155;  James  v.  Nease  (Civ.  App.),  -W  S. 
W.  110,  111  (see  97  Tex.  637,  no  op.). 

Under  Pasch.  Dig.,  art.  5713,  provid- 
ing for  the  confirmation  of  a  public 
sale,  if  it  appears  to  have  been  "fairly" 
made,  an  executor's  sale  will  not  be 
confirmed  where  the  price  was  inade- 
quate. Hirshfield  v.  Davis,  43  Tex. 
155. 

An  administrator,  after  selling  lands 
lying  in  another  county  at  28  cents 
per  acre,  learned  that  they  were  worth 
from  $2  to  $5  per  acre,  and  therefore 
objected  to  a  confirmation  of  the  sale. 
Held,  that  it  was  error  to  refuse  to 
hear  testimony  as  to  the  value  of  the 
land.     Hardin  v.  Smith,  49  Tex.  420. 

"The  word*fair,'  as  defined  by  Web- 
ster, in  synonymous  with  honest,  equi- 
table, impartial,  reasonable.  If,  there- 
fore, it  appears  that  the  price  at  which 
the  land  was  sold  was  inequitable  or 
unreasonable,  the  sale,  within  the 
meaning  of  the  law,  has  not  been 
fairly  made  and  should  not  be  con- 
firmed. That  it  was  made  according 
to  law,  without  fraudulent  contrivance, 
or  anything  whatever  being  done  to 
stifle  competition  or  to  depress  its 
price,  may  ordinarily  be  regarded  as 
prima  facie  evidence  that  the  property 
offered  was  sold  for  a  fair  and  ade- 
quate price."  Hirshfield  v,  Davis,  43 
Tex.  155,  161. 

Sale  at  Wrong  Time  or  Place.— An 
executor's  sale  of  real  estate  made  on 
a  day  different  from  that  in  the  pub- 
lished advertisement  of  the  sale  will 
not  be  confirmed.  Trousdale  z\  Trous- 
dale's Ex'rs,  35  Tex.  756.  See,  also, 
Brown  v,  Christie,*  27  Tex.  73;  Harris 
V.  Shafer  (Civ.  App.),  21  S.  W.  110, 
113,  reversed  in  86  Tex.  314,  And  see 
ante,  "Time  and  Place  of  Sale,"  II,  G, 
5,  1,  (6). 

(e)  Discretion  of  Judge  with  Respect 
to   Confirmation   or  Rejection. 

Much  discretion  is  left  to  a  judge  of 
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probate,  when  required  to  confirm  or 
set  aside  a  sale  of  land.  If  he  should 
believe  that  the  sale  was  not  fair,  or 
that  it  was  not  made  in  conformity 
with  law,  it  would  be  his  duty  to  set 
it  aside  and  order  it  to  be  sold  again; 
and  he  is  not  required  to  place  his  rea- 
sons on  record.  Davis  v.  Stewart,  4 
Tex.  223. 

The  judgment  of  the  chief  justice  of 
the  county  court  as  to  the  confirmation 
of  sales  of  land  by  executors  is  not 
appealable.  Wells  v.  Mills,  22  Tex. 
302.  See,  also,  Davis  v.  Stewart,  4 
Tex.  223. 

The  discretion  vested  in  the  district 
court  with  regard  to  approval  of  pro- 
bate sale,  is  legal  and  not  arbitrary 
discretion.  Hirshfield  v.  Davis,  43 
Tex.    155,   159. 

(4)    What  Constitutes  and  Sufficiency 
of  Confirmation. 

Though  an  entry  in  the  minutes  of 
the  court  in  relation  to  an  executor's 
sale  of  a  land  certificate  was  not  in 
terms  a  confirmation,  yet  where  no 
further  sale  was  ordered,  and  no  ob- 
jection was  raised,  and  the  money  was 
paid,  and  possession  of  the  certificate 
taken,  by  the  purchaser,  this  is  equiva- 
lent to  a  confirmation,  and  is  sufficient 
to  pass  title.  Corley  v.  Anderson,  5 
Tex.  Civ.  App.  213,  23  S.  W.  839;  Neill 
V.  Cody,  26  Tex.  ?86,  290;  Moody  v. 
Butler,  63  Tex.  210. 

Approving  Report  of  Sale. — ^The 
court's  approval  of  the  report  of  an 
administrator's  sale  is  a  sufficient  con- 
firmation thereof.  Pendleton  v,  Shaw, 
44  S.  W.  1002,  18  Tex.  Civ.  App.  439. 

Ordering  Conveyance  Made. — A  col- 
ony certificate  was  sold,  under  order 
of  the  county  court,  by  the  adminis- 
trator, of  the  estate  of  the  deceased 
colonist  in  1851,  and  the  money  paid 
by  the  purchaser;  there  was  no  formal 
confirmation  of  sale,  but  the  same  was 
reported  by  the  administrator  to  the 
court,  in  an  exhibit  showing  the  con- 
dition of  the  estate,  two  years  after 
which  the  court  ordered  the  adminis- 
7  Tex— 52 


trator  to  make  title  to  the  purchaser 
to  a  part  of  the  land  afterwards  covered 
by  the  certificate,  which  had  been  pat- 
ented to  the  heirs  of  the  colonist.  Ap- 
pellees claimed  the  land  under  the 
original  purchaser  at  administrator's 
sale.  Held,  that  these  facts,  in  con- 
nection with  other  undisputed  mesne 
conveyances  to  appellees,  constituted 
a  right  in  them  to  the  land  as  against 
the  heirs  of'  the  colonist's  wife.  Sim- 
mons V.  Blanchard,  46  Tex.  266. 

Recognition  of  Sale. — "It  is  sufficient 
confirmation  if  the  court  recognizes 
sales.  Robertson  v,  Johnson,  57  Tex. 
62,  66;  Moody  v.  Butler,  63  Tex.  210, 
212;  Neill  v,  Cody,  26  Tex.  286,  289." 
Pendleton  v.  Shaw,  18  Tex.  Civ.  App. 
439,  456,  44  S.  W.  1002,  affirmed  in  93 
Tex.  693,  no  op. 

"Even  though  there  was  no  entry  in 
the  record  books  of  the  probate  court 
tending  to  show  that  an  order  of  sale 
was  issued  to  the  permanent  adminis- 
trator, or  tending  to  show  an  approval 
of  the  sale  made  by  him,  still  if  there 
was  anything  written  on  any  paper 
filed  in  the  case  in  the  probate  court 
that  directly  or  indirectly  indicated 
approval  of  the  sale  by  the  probate 
court,  we  would  sustain  its  validity  un- 
der the  authority  of  decisions  of  the 
supreme  court.  Neill  v.  Cody,  26  Tex. 
286;  Moody  v.  Butler,  63  Tex.  210." 
Cruse  V.  O'Gwin,  48  Tex.  Civ.  App. 
48,  106  S.  W.  757,  759,  affirmed,  no  op. 

Approving  Administrator's  Account, 
etc. — The  approval  of  the  final  ac- 
count of  an  administrator,  and  his  dis- 
charge, is  a  substantial  compliance 
with  the  law  requiring  an  order  of 
confirmation  of  a  sale  by  the  adminis- 
trator. Ferguson  v.  Templeton  (Civ. 
App.),   32    S.   W.    148. 

An  order  reciting  that  an  account  of 
an  administrator  is  regular  and  authen- 
ticated in  accordance  with  law  is 
equivalent  to  a  confirmation  of  sale. 
Erhart  v.  Bass,  54  Tex.  97,  98. 

If  any  confirmation  of  sale  of  land 
by   an    administrator   over    fifty   years 
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ago  were  required,  evidence  showing 
compliance  in  approving  administra- 
tor's account  is  sufficient  to  show  con- 
firmation. Pendleton  v.  Shaw,  18  Tex. 
Civ.  App.  439,  456,  44  S.  W.  1002,  af- 
firmed in  93  Tex.  693,  no  op.;  Fergu- 
son V.  Templeton  (Civ.  App.),  32  S. 
W.  148;  Bartlett  v.  Cocke,  15  Tex.  471, 
480. 

The  laws  in  force  in  1841  did  not  re- 
quire a  confirmation  by  'the  probate 
court  of  a  sale  of  land  by  an  adminis- 
trator under  order  of  the  court,  but 
where  a  sale  was  reported  to  the  court, 
and  under  its  order  the  proceeds  were 
distributed  to  the  creditors,  and  the 
account  of  the  administrator  embrac- 
ing these  matters  was  approved,  if 
any  confirmation  was  necessary  the 
facts  stated  would  show  a  sufficient 
approval  by  the  court  as  against  a  col- 
lateral attack  postponed  for  over  60 
years.  Berryman  v.  Diddle,  48  Tex. 
Civ.  App.  624,  107  S.  W.  922. 

(5)  What  Order  of  Confirmatioii  Must 
Show. 

An  administrator's  sale  of  land  will 
not  be  held  void  on  the  ground  that 
the  order  of  confirmation  does  not 
show  that  proof  was  heard  upon  the 
question  of  the  sufficiency  of  the  price 
for  which  the  land  sold  when  the  order 
was  made,  as  the  statute  does  not  re- 
quire that  the  minutes  of  the  court 
shall  show  affirmatively  that  this  was 
done,  and  it  is  to  be  presumed  that 
the  court  did  its  duty  in  that  respect. 
Capt  V,  Stubbs,  68  Tex.  222,  4  S.  W. 
467. 

(6)  Descriptioii  of  Property  Sold. 

Where  an  order  approving  an  ad- 
ministrator's sale  of  land  contained  no 
description  of  the  land,  the  sale  was 
invalid.  Judgment  (Civ.  App.),  110  S. 
W.  552,  reversed.  Wilkin  v.  Geo.  W. 
Owens  &  Bros..  102  Tex.  197.  114  S. 
W.  104,  judgment  modified  in  (Sup.), 
115  S.  W.  1174,  and  (Civ.  App.),  117 
S.   W.  425. 

Where  under  an  application  and  or- 
der for  the  sale  of  town  lots  belonging 


to  an  estate,  the  land  sold  was  out- 
side of  though  adjoining  the  town,  an 
order  confirming  the  sale,  containing 
no  description  of  the  land,  though  the 
report  of  sale  referred  to  it  as  7  2-5 
acres  out  of  the  northeast  quarter  of 
L.,  pre-emption,  could  not  supply  the 
omission  of  an  order  of  sale,  since 
neither  the  order  nor  the  report  of 
sale  which  it  confirmed  described  the 
land  so  that  it  could  be  identified. 
Wilkin  V,  Geo.  W.  Owens  &  Bros. 
(Civ.  App.),  110  S.  W.  552,  reversed  in 
114  S.  W.  104. 

An  order  confirming  an  administra- 
tor's sale  of  1,800  acres  of  a  certain 
league  and  labor  of  land,  and  direct- 
ing a  deed  to  be  made  to  the  purchaser 
for  the  1,800  acres,  "it  being  the  upper 
part  of  the  survey,"  and  a  deed  made 
in  pursuance  thereof,  in  which  the  land 
is  described  as  "being  the  upper  part 
of  the  league  and  labor  of  land  granted 
to  the  heirs  of  Mary  Bird,  situated  on 
the  waters  of  Pecan  bayou,  in  Travis," 
are  void  for  uncertainty  of  descrip* 
tion  of  the  land.  Harris  v,  Shafer,  86 
Tex.  314,  23  S.  W.  979,  24  S.  W.  263, 
reversing  21  S.  W.  110. 

Descriptioii  Aided  by  Reference  to 
Other  Papers  in  Case. — A  judgment  of 
a  probate  court  confirming  an  execu- 
tor's sale  for  payment  of  a  debt 
secured  by  mortgajje  is  not  void  for 
failure  to  properly  describe  the  landt 
where  the  land  was  properly  described 
in  the  mortgage  and  in  other  portions 
of  the  probate  records,  including  a^ 
inventory  filed  by  the  executor  pno' 
to  such  confirmation.  Crawford  ^' 
McDonald,  88  Tex.  626,  33  S.  W.  325. 

An  order  for  an  administrator's  sale 
does  not  help  out  order  of  confirma- 
tion, where  former  refers  to  land  on 
"upper  line"  of  survey,  and  latter  as 
land  out  of  "upper  part"  of  same.  Har- 
ris V,  Shafer,  86  Tex.  314,  320,  23  S. 
W.  979,  24  S.  W.  263. 

An  administrator's  inventory  •"* 
eluded  "one-third  of  a  league  of  o^" 
located  lands,  amounting  to  one  tnoo- 
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sand  one  hundred  and  seven  acres," 
and  "three  hundred  and  twenty  acres 
of  unlocated  soldier  scrip."  In  an  an- 
nual exhibit  of  the  estate,  the  prop- 
erty was  described  as  "a  certificate 
for  one-third  league  of  land,  and  also 
a  certificate  for  320  acres  (a  bounty 
land  claim)."  The  administrator  pe- 
titioned for  an  order  to  sell  "the  land 
certificates  included  in  the  inventory," 
and  the  court  ordered  a  sale  of  "one- 
third  of  a  league  of  land,  the  headright 
certificate  of  the  deceased,  and  a  bounty 
land  certificate  for  320  acres  also 
granted  to  the  deceased."  The  ad- 
ministrator reported  a  sale  of  "a  cer- 
tificate for  one-third  of  a  league  of 
land  granted  to  the  heirs  of  R.,  de- 
ceased, by  the  board  of  land  commis- 
sioners of  H.  county,  No.  396,  dated 
February  3,  1838,"  and  "a  certificate 
for  320  acres  of  the  bounty  granted  to 
R.  by  the  Secretary  of  War,  and  dated 
December  29,  1837,  No.  1,434."  The 
court  directed  a  conveyance  to  the 
purchaser  of  "the  certificate  of  head- 
right  of  R.,  deceased,  granted  by  the 
board  of  land  commissioners  of  H. 
county.  No.  396,  dated  February  3, 
1838,  for  one-third  of  a  league  of  land; 
also  a  bounty  and  certificate  granted 
to  R.  for  320  acres  No.  1,434,  dated  De- 
cember 29,  1837."  Held,  that  the  de- 
scription of  the  property  was  sufficient 
to  pass  title.  Boslet  v.  Thomas,  80  S. 
W.  115,  35  Tex.  Civ.  App.  144. 

(7)  Erroneous  Recitals;  Clerical  Mis- 
takes, etc. 

The  fact  that  the  order  of  confirma- 
tion of  an  administrator's  sale  of  real 
estate  belonging  to  a  decedent  referred 
to  "the  sale  made  in  pursuance  to  an 
order  of  this  court,"  and  referred  also 
to  a  date  subsequent  to  its  own  date 
as  the  date  when  the  sale  was  ordered, 
does  not  make  void  the  order  of  con- 
firmation. Barton  v,  Davidson  (Civ. 
App.),   45   S.   W.   400. 

(8)  To  Whom  Conveyance   Directed 
to  Be  Made. 

After   confirming  an   administrator's 


sale  of  land  to  one  purchaser,  the  court 
may,  on  such  purchaser's  consent, 
change  the  order  and  confirm  the  sale 
in  the  name  of  a  different  purchaser. 
Davis  V,  Touchstone,  45  Tex.  490.  See, 
to  the  same  effect,  Dodd  v.  Temple- 
man,  76  Tex.  57,  61,  13  S.  W.  187. 

An  heir  who  expected  a  particular 
tract  of  land  to  be  allotted  him,  sold 
it  and  received  the  purchase  money, 
executing  his  bond  to  make  title  when 
partition  should  be  made.  The  land 
being  afterwards  sold  by  the  adminis- 
trator, the  heir  bid  it  off,  and  prayed 
the  probate  court  to  order  the  deed  to 
be  made  direct  to  his  vendee  as  the 
equitable  owner.  It  seems  that  the 
order  should  have  been  made,  there 
having  been  no  liens  on  the  heir's  in- 
terest when  he  sold  the  land.  Acker- 
man  V.  Smiley,  37  Tex.  211. 

(9)  Entry  of  Order  on  Minutes. 

Where  the  record  does  not  show 
that  the  confirmation  of  the  sale  of 
the  land  made  by  the  executor  was  en- 
tered upon  the  minutes  of  the  county 
court,  but  shows  that  an  indorsement 
of  confirmation  was  made  upon  the 
return  of  sales  by  the  judge  of  the 
court,  the  failure  of  the  clerk  to  enter 
the  order  was  a  clerical  oversight 
which  can  not  prejudice  the  purchaser 
in  a  collateral  attack  upon  his  title. 
Moody  V,  Butler,  63  Tex.  210,  212; 
Neill  V,  Cody,  26  Tex.  286,  289;  Cruse 
V.  O'Gwin,  48  Tex.  Civ.  App.  48,  106 
S.  W.  757,  795,  affirmed,  no  op. 

(10)  Objections;  Rights  and  Remedies 
of  Purchaser. 

When  a  purchaser  bids  for  land  sold 
by  decree  of  the  judge  of  probate,  his 
bid  is  subject  to  the  confirmation  or 
rejection  of  the  sale  by  the  probate 
judge;  and  he  can  not  object  to  the 
refusal  to  confirm  the  sale,  where  the 
report  of  sale  is  made  by  the  adminis- 
trator d.  b.  n.  after  the  death  of  the 
executor.  Davis  v.  Stewart,  4  Tex. 
223;  Yerby  v.  Hill,  16  Tex.  377,  381. 
See  ante,  "To  Complete  Title  in  Pur- 
chaser," II,  G,  5,  p,  (2),  (a). 
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The  merely  having  made  an  ineffec- 
tual bid  at  the  sale  is  not  such  an  in- 
jury as  will  give  a  right  of  action 
against  the  estate.  Wells  v.  Mills,  22 
Tex.  302,  305;  Yerby  v.  Hill,  16  Tex. 
377. 

A  purchaser  at  an  administrator's 
sale  under  Prob.  Act.  1870  may  ap- 
peal from  an  order  of  the  district 
court  disapproving  such  sale.  Hirsh- 
field  V,  Davis,  43  Tex.  155,  distinguish- 
ing Davis  V.  Stewart,  4  Tex.  223,  225; 
Yerby  v.  Hill,  16  Tex.  377,  381;  Wells 
V,   Mills,  22  Tex.  302,  304. 

<11)    Appellate  Proceedings. 

An  appeal  from  orders  of  the  pro- 
bate court  approving  a  sale  by  a  tem- 
porary administratrix,  and  appointing 
a  permanent  administratrix,  is  a  direct 
attack  on  the  orders,  and  on  the  hear- 
ing the  district  court,  under  Rev.  Stat. 
1895,  art.  2262,  must  act  on  the  appli- 
cation to  confirm  the  sale  and  for 
permanent  administration  de  novo  with 
the  power  originally  possessed  by  the 
probate  court.  Goldstein  v.  Susholtz, 
46  Tex.  Civ.  App.  582,  105  S.  W.  219, 
affirmed  in  102  Tex.   583,  no  op. 

The  appellate  court,  on  reversing  the 
confirmation  of  an  executor's  sale  for 
inadequacy  of  price,  will  set  aside  the 
sale,  and  not  remand  the  cause  for  a 
new  trial;  there  being  nothing  to  in- 
dicate that  stronger  evidence  of  ade- 
quacy could  be  produced.  James  v. 
Nease  (Civ.  App.),  69  S.  W.  110;  St. 
Louis,  etc.,  R.  Co.  v.  Adams,  24  Tex. 
Civ.  App.  231,  237,  58  S.  W.  1035,  af- 
firmed 94  Tex.  710,  no  op. 

•An  executor's  sale,  into  which  Rev. 
St.,  art.  2144,  requires  the  county  judge 
to  inquire,  and,  if  satisfied  that  it  was 
fairly  made,  to  confirm,  can  not  be 
sustained,  though  confirmed  by  said 
judge;  being  made  for  $35,800;  four 
witnesses  for  the  executor  fixing  the 
value  at  from  $45,000  to  $50,000,  one 
at  $40,000,  and  one  at  $38,000,  and  five 
witnesses  for  the  purchaser  fixing  it 
at  from  $35,000  to  $40,000,  one  at 
$35,000,    and    one    at    from    $30,000    to 


$35,000.     James  v.  Nease   (Civ.  App.), 
69    S.   W.   110. 

Questions  Not  Raised  Below- 
Amendments. — Where  objections  were 
filed  in  the  county  court,  to  the  con- 
firmation of  an  administrator's  sale, 
on  the  ground  that  the  order  of  sale 
was  invalid  and  that  the  sale  was  not 
returned  within  thirty  days,  on  appeal 
from  the  order  of  the  county  court, 
which  overruled  the  exceptions  and 
confirmed  the  sale,  the  court  said  the 
contestant  might  have  amended  in  the 
district  court  and  set  up  other  ob- 
jections to  the  sale,  but  as  he  had  not 
done  so,  he  could  not  be  permitted  to 
prove  that  the  sale  was  not  fairly 
made.  The  court  should  not  have  re- 
quired the  appellee  to  meet  an  objec- 
tion founded  on  extraneous  facts  which 
had  not  been  before  presented,  and  of 
which  he  had  no  notice,  and  which 
had  previously  been  no  part  of  the 
case  made  by  the  appellant.  Brown 
V.  Hobbs,  19  Tex.  167,  170;  Moore  r. 
Hardison,  10  Tex.  467;  Danzey  r. 
Swinney,  7  Tex.  617;  Pierpont  r. 
Threlkeld,   13   Tex.  244. 

(12)  Revocation  of  Order  of  Confirmi- 
tion. 

A  probate  judge  has  no  power  to  re- 
voke a  title,  which  has  been  made  in 
pursuance  of  a  sale  which  has  been 
confirmed  at  a  former  term.  Davis  r. 
Stewart,  4  Tex.  223. 

(13)  Costs. 

Where  an  executor's  sale  confirmed 
by  the  county  judge  is  set  aside  on  ap- 
peal for  inadequacy  of  price,  costs 
should  be  taxed  against  the  estate. 
James  v,  Nease  (Civ.  App.),  69  S.  W. 

no. 

(14)  Proof  of  Confirmation;  Presiunp- 
tion. 

See,  also,  ante.  "What  Constitutes 
and  Sufficiency  of  Confirmation,"  H. 
G,  5,  p,  (4). 

The  law  in  force  in  1846  did  not,  it 
seems,  require  that  a  sale  of  land  by  an 
administrator    under    order    of  court 
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should  be  confirmed,  but  if  it  did,  such 
confirmation  would  be  presumed  after 
the  lapse  of  fifty  years  and  the  destruc- 
tion of  the  probate  records  by  fire. 
Miles  V.  Dana,  13  Tex.  Civ.  App.  240, 
36  S.  W.  848. 

When  plaintiff  claims  title  under  an 
administrator's  deed  reciting  a  sale  and 
order  of  confirmation  on  certain  dates, 
but  fails  to  produce  the  order,  or  ex- 
cuse its  nonproduction,  it  will  not  be 
presumed  that  an  order  of  later  date, 
confirming  a  resale  of  lands  not  identi- 
fied except  by  a  diflFerent  deed,  is  a 
confirmation  of  the  sale  under  which 
he  claims.  Blakey  v.  Perry,  38  S.  W. 
374,  15  Tex.  Civ.  .\pp.  26,  citing  Tucker 
V.  Murphy,  66  Tex.  355,  1  S.  W.  76; 
House  V.  Brent,  69  Tex.  27,  30,  7  S.  W. 
65;  Hill  V.  Templeton  (Civ.  App.),  29 
S.  W.  535,  536;  White  v.  Jones,  67 
Tex.  638,  639,  4  S.  W.  161;  Baker  v. 
Coe.  20  Tex.  429,  430. 

(15)  Operation  and  EfiFect  of  Order  of 
Confirmation. 

(a)  As  Curing  Defects  and  Irregulari- 
ties. 

All  irregularities  are  cured  by  the 
decree  of  confirmation,  which  is  an  ad- 
judication that  the  sale  was  made  un- 
der the  authority  of  the  court.  Alt- 
gelt  V.  Meriwitz,  37  Tex.  Civ.  App.  397, 
83  S.  W.  891. 

H  there  was  a  defect  in  the  order 
of  sale,  and  the  sale  was  ratified  and 
approved  by  the  court — and  to  this  no 
objection  was  made — the  title  of  the 
purchaser  can  not  be  brought  in  ques- 
tion on  this  account  in  a  collateral  pro- 
ceeding. Karris  r.  Gilbert,  50  Tex.  350, 
356. 

It  seems  that  a  confirmation  of  a 
sale  made  without  previous  authority 
will  pass  title  to  the  land  such  as  can 
not  be  attacked  collaterally.  While 
the  proposition  is  against  the  reason- 
ing in  the  case  of  Ball  v.  Collins  (Sup.). 
5  S.  W.  622,  a  contrary  view  can  not 
well  be  reconciled  with  the  decision  in 
the  case  of  Pelham  v.  Murray,  64  Tex. 
477.      Fishback   v.   Page,    17   Tex.   Civ. 


App.  183,  186,  43  S.  W.  317,  afiirmed  in 
93  Tex.  639,  no  op. 

The  transcript  in  probate  proceed- 
ings in  a  county  court  showed:  1.  A 
valid  administration.  2.  An  order  to 
sell  land  at  public  or  private  sale.  3.  A 
return  of  sale,  which  did  not  disclose 
whether  the  sale  was  a  public  or  a  pri- 
vate one,  and  an  order  which  amounted 
to  a  confirmation  of  the  sale.  Evidence 
in  connection  therewith  established  the 
payment  of  the  purchase  money  and 
that  no  deed  was  made.  Held:  1.  The 
facts  were  sufficient  to  enable  the  pur- 
chaser to  maintain  trespass  to  try  title. 
2.  The  title  prima  facie  vested  in  the 
purchaser.     Erhart  v.  Bass,  54  Tex.  97. 

Conveyance  in  Payment  of  Attor- 
ney's Fees. — .\n  administrator's  con- 
veyance of  intestate's  land  in  payment 
of  attorney's  fees  is  not  validated  by 
approval  of  probate  court.  Teal  v. 
Terrell,  48   Tex.   491,   509. 

(b)  Vests  Title. 

Confirmation  of  administrator's  sale 
vests  title  in  purchaser,  subject  to  the 
payment  of  the  purchase  money,  inde- 
pendent of  the  execution  of  the  deed 
by  administrator.  Rock  v.  Heald,  etc., 
Co.,   27  Tex.   523,   525. 

Subject  to  Payment  of  Money  or 
Execution  of  Bond. — A  probate  order 
granting  an  application  to  purchase 
land  conveys  no  title  unless  the  appli- 
cant pays  price  or  executes  required 
bond.  So  held  where  in  partition  of 
an  estate  land  was  ordered  to  be  sold 
and  allowed  to  be  taken  by  a  distrib- 
utee on  his  executing  bond  with  secu- 
rities to  the  other  distributees  for  the 
appraised  value.  Williams  v.  Davis,  55 
Tex.  250,  254. 

(c)  Same;  Relates  Back. 

A  confirmation  by  the  court  of  an 
administrator's  sale  relates  back  to  the 
date  of  the  sale,  if  such  date  is  made 
to  appear,  and  carries  title  from  that 
date.  Edwards  v.  Gill,  5  Tex.  Civ. 
App.  203,  23  S.  W.  742.  See  Cox  v. 
Bray,  28  Tex.  247,  261. 
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An  administrator,  under  an  order  of 
court,  sold  a  land  certificate  of  his  in- 
testate in  March,  but  the  sale  was  not 
confirmed  until  the  following  May. 
In  April  a  patent  was  issued  by  virtue 
of  the  certificate.  Held,  that  title  to 
the  land  passed  on  the  sale  of  the  cer- 
tificate, the  presumption  being  that 
the  certificate  had  not  been  located  at 
the  time  of  the  sale,  and  was  personal 
property,  and  the  sale  relates  back  to 
the  date,  and  carries  title  from  that 
time.  Edwards  v.  Gill,  5  Tex.  Civ. 
App.  203,  23  S.  W.  742. 

(d)  As  a  Lis  Pendens;  Necessity  for 
Recordation. 

An  order  of  confirmation  by  the 
probate  court,  directing  an  administra- 
tor to  retain  a  lien  for  the  purchase 
money  on  property  sold,  unless  it  is 
registered  according  to  the  statute  for 
the  record  of  deeds  and  mortgages,  is 
not,  in  the  absence  of  proof  of  notice 
to  third  parties,  such  constructive  no- 
tice as  will  affect  them  by  the  lien. 
Allen  z/.  Atchison,  26  Tex.  616. 

(e)  As  Evidence. 

See,  also,  ante,  "Erroneous  Recitals; 
Clerical  Mistakes,  etc.,"  II,  G,  5,  p,  (7). 

Of  Regularity  of  Sale  in  General. — 
It  should  be  conclusively  presumed 
from  order  of  confirmation  of  an  ad- 
ministrator's sale,  that  the  sale  was 
made  in  accordance  with  law.  Arnold 
V,  Hodge,  20  Tex.  Civ.  App.  211,  215, 
49  S.  W.  714,  affirmed  in  93  Tex.  635, 
no  op.;  Crawford  v.  McDonald,  88 
Tex.  626,  630,  33  S.  W.  325,  affirming 
33  S.  W.  325;  Templeton  v.  Ferguson, 
89  Tex.  47,  57,  33  S.  W.  329,  affirming 
32  S.  W.  148;  Martin  v.  Robinson,  67 
Tex.  368,  375,  3  S.  W.  550;  Bartley  v. 
Harris,  70  Tex.  181,  183,  7  S.  W.  797. 

Of  Order  of  Sale. — Confirmation  of 
a  sale  by  an  administratrix  is  pre- 
sumptive of  an  order  of  sale.  Bartley 
V.  Harris,  70  Tex.  181,  183,  7  S.  W.  797. 

As  to  Notice  and  Time  of  Sale.— It 
will  be  presumed  from  the  confirma- 
tion of  an  administrator's  sale  by  the 
probate  court,  in  the  absence  of  any- 


thing in  the  records,  that  he  complied 
with  the  order  of  the  court  as  to  no- 
tice and  time  of  sale.  Ferguson  r. 
Templeton   (Civ.  App.),  32  S.  W.  148. 

Of  Return  of  Sale. — In  an  action  to 
quiet  title,  a  deed  by  an  administrator 
was  introduced,  purporting  to  convey 
the  headright  certificate  issued  to  de- 
cedent, the  patentee  in  plaintiffs  chain 
of  title.  The  order  of  sale  was  made 
in  January,  and  the  order  of  confirma- 
tion, made  in  February,  recited  the  re- 
turn of  the  sale,  and  declared  that,  on 
inspection  of  the  same,  it  appeared 
that  the  sale  was  made  according  to 
law.  Held,  that  an  objection  to  the 
deed  on  the  ground  that  there  was  no 
report  of  the  sale  was  untenable.  Day 
Land  &  Cattle  Co.  v.  New  York  &  T. 
Land  Co.  (Civ.  App.),  25  S.  W.  1089. 

As  Evidence  of  What  Was  Intended 
to  Be  Sold. — "An  administrator's  sale 
is  completed  by  the  order  of  confirma- 
tion and  a  compliance  on  part  of  the 
purchaser  with  the  terms  of  the  ofifer. 
After  an  order  of  sale,  and  the  ac- 
ceptance of  the  bid,  the  approval  of 
the  court  is  still  necessary  to  the  con- 
summation of  the  agreement,  and 
hence  the  confirmation  should  be 
looked  to  as  cogent  evidence  of  what 
was  intended  to  be  sold.  When  it 
shows,  that  the  undivided  one-half  in- 
terest was  sold  as  the  property  of  the 
estate,  and  it  appears  that  the  admin- 
istrator asserted  title  to  that  interest 
and  asked  an  order  to  sell  it,  we  do 
not  think,  in  view  of  statute  which  we 
have  quoted,  that  the  expression  *all 
the  right  title  and  interest  of  the  es- 
tate' in  the  land,  or  other  like  expres- 
sions in  the  order  and  report  of  sale 
and  in  the  deed,  should  limit  the  con- 
veyance to  a  mere  transfer  of  the 
chance  of  the  title."  White  r.  Frank. 
91  Tex.  66,  72.  40  S.  W.  962,  reversing 
39  Tex.  988. 

(f)  Conclusiveness  of  Order  of  Confir- 
mation. 

The  decree  of  the  probate  court,  con- 
firming an  administrator's  sale,  is  con- 
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elusive,  exeept  on  appeal  or  certiorari, 
or  on  allegation  of  fraud  in  the  pur- 
chase, or  want  of  jurisdiction  of  the 
court  over  the  estate,  against  minors 
as  well  as  adults.  Dancy  v,  Strick- 
linge,  15  Tex.  557. 

(16)   Elflfect  of  Order  Rejecting  Sale. 

See,  also,  ante,  "Objections;  Rights 
and  Remedies  of  Purchaser,"  II,  G,  5, 
P,   (10). 

Terminates  Rights  of  Purchaser. — A 
surviving  partner  who  claims  the  en- 
tire firm  property  and  appropriates  it 
to  his  own  use  as  sole  owner  by  virtue 
of  an  unauthorized  sale  by  the  tempo- 
rary administratrix  of  the  deceased 
partner,  which  sale  the  court  refuses 
to  confirm,  is  guilty  of  a  conversion 
thereof.  Goldstein  v.  Susholtz,  46  Tex. 
Civ.  App.  582,  105  S.  W.  219,  affirmed 
in  102  Tex.  583,  no  op. 

q.   The  Deed. 

(1)  Necessity  for  Deed. 

See,  also,  ante,  "Necessity  for  Con- 
firmation," II,  G,  5,  p,  (2),  et  seq.; 
"Vests  Title."  II,  G,  5,  p,  (15),  (b). 

An  administrator's  sale  of  land  is  ef- 
fective without  any  deed,  where  the 
administrator  receives  the  purchase 
money.  Whitaker  v.  Thayer,  86  S.  W. 
364,  38  Tex.  Civ.  App.  537;  Erhart  v. 
Bass,  54  Tex.  97;  McBee  v,  Johnson. 
45  Tex.  634. 

The  order  of  sale,  sale,  corifirmation, 
and  payment  of  purchase  money  con- 
stitute an  equitable  title  without  deed. 
McBee  v,  Johnson,  45  Tex.  634. 

"The  execiitiofl  of  a  deed  by  the  ad- 
ministrator is  at  most  but  the  formal 
evidence  of  the  title  vested  in  the  pur- 
chasers by  the  decree  of  the  court." 
Rock  V.  Heald,  etc.,  Co.,  27  Tex.  523, 
525. 

To  pass  a  perfect  legal  title  to  land 
of  an  estate,  sold  by  an  administra- 
tor under  order  of  the  county  court, 
a  conveyance  by  the  administrator, 
executed  according  to  the  statute,  is 
necessary;  but  without  a  conveyance 
from     the    administrator    a    purchaser, 


upon  complying  with  the  terms  of  the 
sale  as  confirmed  by  the  county  court, 
has  in  the  land  an  equitable  interest 
sufficient  to  maintain  a  suit  against  a 
stranger  to  the  estate.  Pas.  Dig.,  art. 
1328;  Sypert  v,  McCowen,  28  Tex.  635, 
636;  Runnels  v.  Kownslar,  27  Tex.  528, 
533;  Wornell  v.  Williams,  19  Tex.  180. 
Where  decedent's  lands  were  sold 
under  an  order  of  the  court,  and  the 
purchase  money  paid  during  adminis- 
tration, such  facts  formed  a  sufficient 
defense  in  a  suit  by  the  heirs  for  re- 
covery against  the  purchaser,  though 
no  deed  had  been  executed  to  him. 
Bartlett  v,  Cocke,  15  Tex.  471;  Miller 
V,  Alexander,  8  Tex.  36. 

(2)  Right  of  Purchaser  to  a  Convey- 
ance. 

Compliance  with  the  terms  of  the 
sale,  by  the  purchaser  is  a  condition 
precedent  to  his  right  to  a  deed,  and 
the  administrator  can  not  execute  a 
valid  deed  until  such  compliance. 
Akin  V,  Horn,  2  App.  Civ.  Cases,  §§ 
8,  10. 

Where  an  administrator's  sale  of 
land  was  confirmed,  but  the  adminis- 
trator refused  to  deliver  the  deed  be- 
cause of  the  purchaser's  refusal  to 
execute  a  mortgage  on  the  land  to  se- 
cure the  note  for  the  purchase  price, 
recovery  by  the  administrator  of  a 
judgment  on  the  note  with  foreclosure 
of  the  vendor's  lien  and  sale  thereun- 
der perfected  the  sale  and  divested  the 
estate  of  titk  to  the  land  and  entitled 
the  purchaser  to  a  deed.  Miller  v,  An- 
ders, 21  Tex.  Civ.  App.  72,  76,  51  S.  W. 
897,  affirmed  in  93  Tex.  734,  no  op. 

(S)   By  Whom  Executed, 
(a)    Generally. 
After  the   act  of  February  5th,  1840 

(and  perhaps  before),,  regulating  the 
duties  of  probate  courts,  and  the  set- 
tlement of  successions  (Hart.  Dig.,  p. 
,^24),  it  was  not  competent  for  the 
judge  of  probate  to  execute  an  order 
for  the  sale  of  property  of  a  succes- 
sion, and  reserve  a  lien  for  payment  of 
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the  purchase  money  by  process  verbal 
and  act  of  sale,  in  the  mode  which 
had  been  in  use  (perhaps  in  some 
counties  only),  under  the  adoption  of 
the  laws  of  Louisiana;  and  such  a  pro- 
ceeding was  held  to  be  utterly  void,  in 
a  suit  by  the  administrator  to  enforce 
the  lien,  although  it  was  alleged  and 
proposed  to  be  proved,  that  the  judge 
acted  by  authority  from  the  adminis- 
trator, that  the  purchaser  accepted  the 
process  verbal  as  his  title  to  the  prop- 
erty, thereby  assenting  to  the  lien  re- 
served therein,  and  that  the  claimants 
under  him  had  actual  notice.  Hall  v. 
Hall,  11  Tex.  526. 

On  the  3d  of  March,  1840,  the  act^ 
regulating  the  duties  of  probate  courts 
(Hartley's  Dig.,  art.  995,  et  seq.)  had 
not  yet  gone  into  effect  as  it  had  in  the 
case  of  Hall  v.  Hall,  11  Tex.  526,  550 
in  which  a  similar  case  was  held  in- 
valid, and  a  conveyance  then  made  by 
a  judge  of  probate  to  a  purchaser  at 
an  administrator's  sale,  ordered  by 
him,  in  which  was  recited  the  order  of 
sale,  the  sale,  and  the  payment  of  the 
purchase  money,  and  which  was  exe- 
cuted with  witnesses,  was  the  appro- 
priate evidence  of  an  administrator's 
sale  under  the  laws  then  in  force. 
Pleasants  v.  Dunkin,  47  Tex.  343. 

(b)  Deed     by     Administrator    after 
Office  Has  Expired. 

Where  lands  are  sold  under  an  or- 
der, and  the  purchase  money  paid  dur- 
ing administration,  it  would  seem  that 
it  is  no  ground  for  rejection  of  the 
deed  that  it  was  not  executed  by  the 
administrator  till  after  his  office  had 
expired.  Bartlett  v.  Cocke,  15  Tex. 
471;  Poor  v.  Boyce,  12  Tex.  440. 

(c)  Deed  by  Less  than  All. 

See,  also,  ante,  "Sale  by  Less  than 
All,"  II,  G,  5,  1,  (5);  "Execution  of 
Power  by  Less  than  All,  Where  More 
than  One  Executor,"  II,  F,  5. 

Where  a  deed  is  50  years  old  and 
is  executed  by  only  one  administrator, 
though  there  were  in  fact  two  admin- 
istrators, and  the  county  records  have 


been  destroyed  by  fire,  it  will  be  pre- 
sumed to  uphold  the  deed  that  the  land 
was  duly  sold  by  order  of  court,  au- 
thorizing the  execution  of  the  deed  by 
one  administrator.  Miles  v.  Dana,  IS 
Tex.  Civ.  App.  240,  36  S.  W.  848. 

(4)  Authority  to  Make  Convesrance; 
Necessity  for  Order  of  Sale,  Con- 
firmation, etc. 

The  deed  of  the  administrator  to 
the  purchaser  can  not  be  regarded  as 
a  complete  and  perfect  legal  title  un- 
less it  was  made  by  the  administrator 
in  obedience  to  an  order  of  court, 
properly  entered  upon  its  records,  con- 
firming the  sale,  and  ordering  its  exe- 
cution. Calloway  v.  Nichols,  47  Tex. 
327,  330. 

The  validity  of  an  administrator's 
act  in  executing  a  deed  depends  upon 
power  granted  him  by  the  probate 
court,  and  the  failure  to  produce  an 
order  granting  power,  or  account  for 
its  absence  and  prove  its  having  ex- 
isted, renders  the  deed  useless  for  any 
purpose.  Riley  v.  Pool,  5  Tex.  Civ. 
App.  346,  347,  24  S.  W.  85;  Terrell  v. 
Martin,  64  Tex.  121;  McNally  v. 
Haynes,  59  Tex.  583.  .  See,  also,  Whit- 
aker  v.  Thayer,  38  Tex.  Civ.  App.  537, 
542,    86   S.    W.    364. 

The  deed,  however  full  its  recitals 
may  be,  can  not  supply  the  absence  of 
competent  testimony  of  the  orders  of 
the  court  giving  it  effect  to  pass  title. 
Terrell  v.  Martin,  64  Tex.  121.  125, 
Where  there  is  no  testimony  e^ccusing 
the  production  of  this  testimony  by 
showing  the  loss  or  destruction  of  the 
records  of  the  court.  White  v.  Jones, 
67  Tex.  638,  4  S.  W.  161;  Bartley  v. 
Harris,  70  Tex.  181,  183,  7   S.  W.  797, 

While  an  administrator  has  no  power 
to  convey  until  the  court  has  confirmed 
the  sale  made  by  him,  a  deed  previously 
executed  will  take  effect  on  confirma- 
tion. Judgment  (Civ.  App.),  71  S.  W. 
799,  reversed.  El  Paso  v.  Ft.  Dearborn 
Nat,  Bank,  74  S.  W.  21,  96  Tex.  496. 
See,  also,  Whitaker  v.  Thayer,  38  Tex 
Civ.  App.  537,  86  S.  W.  364. 
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Facts  held  insufficient  to  support  a 
finding  that  evidence  offered  was  in- 
sufficient to  prove  that  the  person  who 
made  a  deed  was  empowered  to  make 
it.  Tucker  v.  Murphy,  66  Tex.  355, 
1  S.  W.  76. 

(5)  Form  and  Requisites  of  Deed. 

(a)  Deed  of  Female  Representative; 
Assent  of  Husband,  Privy  Exami- 
nation, etc. 

A  married  woman  in  1842  joined  her 
husband  in  conveying  land  certificates 
then  located  and  surveyed  which  were 
in  part  the  separate  property  of  her 
former  husband>and  partly  their  com- 
munity property.  This  she  did  after 
an  order  of  the  probate  court  had  been 
entered  closing  her  administration  on 
the  estate  of  her  former  husband, 
though  an  order  had  been  entered  dur- 
ing her  administration  turning  the 
property  over  to  her  to  be  used  and 
disposed  of  by  her  for  the  support  of 
herself  and  children.  The  wife  was 
not  examined  privily  and  apart  from 
her  husband  by  the  officer  in  taking 
her  acknowledgment  to  the  deed.  In 
a  suit  brought  by  the  heirs  of  the 
woman  and  of  her  first  husband  to  re- 
cover the  land  against  those  claiming 
under  the  deed,  who  had  not  been  in 
possession  but  who  had  paid  taxes  on 
the  land  for  over  forty  years,  held,  the 
deed  of  the  wife  can  not  be  regarded 
as  one  made  by  her  as  administratrix 
in  pursuance  of  an  order  of  court. 
Groesbeck  v.  Bodman,  73  Tex.  287,  11 
S.  W.  322.  See  the  title  HUSBAND 
AND  WIFE. 

"In  Poor  V,  Boyce,  12  Tex.  440,  441, 
the  widow  of  McRae  (the  first  hus- 
band, to  whom  the  certificates  were  is- 
sued, and  who  died  in  1835)  married 
her  second  husband,  Poor,  in  1837,  and 
she  conveyed  the  land  subsequently 
under  order  of  the  probate  court.  But 
she  became  administratrix  of  McRae's 
estate  after  her  second  marriage  with 
Poor.  One  of  the  objections  in  that 
case  made  to  the  conveyance  was  the 
want  of  the  assent  of  the  second  hus- 


band to  the  conveyance,  which  was 
held  to  be  unnecessary."  Groesbeck 
V.  Bodman,  73  Tex.  287,  291,  11  S.  W. 
322. 

<b)    Recitals  in  Deed. 

aa.    Previous  Proceedings. 

It  seems  that  it  is  not  essential  for 
an  administrator's  deed  to  recite  the 
previous  proceedings.  Bartlett's  Heirs 
V,  Cocke,  15  Tex.  471. 

Though  an  administrator's  deed  must 
contain  a  recital  of  a  decree  of  con- 
firmation, to  make  it  prima  facie  evi- 
dence that  the  necessary  proceedings 
have  been  had,  yet  a  deed  without  such 
a  recital  is  not  a  nullity,  and  will  have 
every  other  eflFect  of  a  conveyance, 
when  it  is  shown  that  the  necessary 
proceedings  were  in  fact  had.  Judg- 
ment (Civ.  App.),  71  S.  W.  799,  re- 
versed.  El  Paso  v.  Ft.  Dearborn  Nat. 
Bank,   74  S.   W.   21,  96  Tex.  496. 

"Since  the  sale  was  ordered  and  ap- 
proved by  the  probate  court,  the  deed 
of  the  administrator,  acknowledged 
thereafter,  was  sufficient  to  pass  the 
title,  without  reciting  the  source  of 
the  power,  *  ♦  ♦.  The  existence  of 
the  power  was  the  essential  thing. 
Bennett  v,  Virginia,  etc..  Cattle  Co.,  1 
Tex.  Civ.  App.  321,  21  S.  W.  126,  and 
cases  there  cited.'*  Odell  v,  Kennedy, 
26  Tex.  Civ.  App.  439,  441,  64  S.  W. 
802,  affirmed  in  95  Tex.  683,  no  op. 

bb.  Recital  of  Representative  Ca- 
pacity. 
An  administrator's  deed  conveying 
property  sold  by  order  of  court  is  suffi- 
cient to  pass  title  without  stating  that 
it  was  made  by  the  administrator  in 
his  representative  capacity.  Odell  v, 
Kennedy,  64  S.  W.  802,  26  Tex.  Civ. 
App.  439;  Bennett  v.  Virginia,  etc.. 
Cattle  Co.,  1  Tex.  Civ.  App.  321,  21  S. 
W.  126. 

(c)   Description  of  Property  Sold, 
aa.    Certainty  and  Sufficiency  in  Gen- 
eral. 
An     administrator     conveying     land 
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should  describe  the  land  in  a  deed  as 
fully  as  possible,  and  on  failure  to  do 
so  purchaser's  rights  to  enforce  such 
description  will  be  guarded.  Akin  v, 
Horn,  2  App.  Civ.  Cases,  §§  8,  9. 

The  description  in  an  administrator's 
deed  should  be  sufficiently  definite  to 
enable  the  bidders  to  ascertain  with- 
out unreasonable  trouble,  land  sold. 
Hermann  v.  Likens,  90  Tex.  448,  454, 
39  S.  W.  282,  reversing  37  S.  W.  981. 

The  description  in  an  administrator's 
sale  is  not  aided  by  extrinsic  evidence 
of  what  the  officer  intended  to  sell, 
and  ought  to  be  sufficiently  definite 
to  enable  bidders  to  ascertain  the  pre- 
cise tract  to  be  sold,  though  it  need 
not  enable  them  to  do  so  from  mere 
inspection  of  such  description.  Her- 
mann V.  Likens,  90  Tex.  448,  39  S.  W. 
282,  reversing  37  S.  W.  981. 

"For  example,  a  deed  to  'all  the 
grantor's  lands  in  a  certain  county,' 
naming  it,  will  convey  all  his  lands 
situate  in  that  county.  Such  a  descrip- 
tion in  an  administrator's  or  sheriffs 
deed  ought  at  least  to  be  a  good 
ground  for  setting  aside  the  sale.*' 
Hermann  v.  Likens,  90  Tex.  448,  454, 
39  S.  W.  282,  reversing  37  S.  W.  981. 
See,  also,  Wilson  v.  Smith,  50  Tex. 
365. 

The  case  of  Munnink  v,  Jung,  3  Tex. 
Civ.  App.  395,  22  S.  W.  293,  is  the  only 
case  which  directly  sustains  the  con- 
tention that  the  rule  of  evidence  as  to 
uncertainty  of  description  applies  alike 
to  administrator's  deeds  and  deeds  of 
sheriffs  and  tax  collectors.  In  that 
case,  there  was  no  evidence  offered  to 
show  that  the  intestate  of  the  plain- 
tiffs vendor,  at  the  time  of  his  death, 
owned  a  tract  of  land  corresponding, 
as  to  the  number  of  acres  and  the 
name  and  number  of  the  survey,  ex- 
actly with  the  land  described  in  the 
administrator's  deed  and  in  the  order 
of  sale  and  the  inventory,  and  that  he 
owned  no  other  land  in  that  survey. 
Hermann  v.  Likens  (Civ.  App.),  37  S. 
W.  981,  982,  reversed  in  90  Tex.  448. 


bb.     Constnictioii   and    Interpretation. 

An  administrator  reported  that  he 
had  sold  block  6,  on  which  a  cemetery 
was  located,  and  the  report  was  con- 
firmed in  general  terms  by  the  judge 
in  chambers.  Afterwards  another  re- 
port was  filed,  describing  the  property 
as  before,  and  the  court  confirmed  the 
sale  of  the  property;  describing  it  as 
in  the  report,  but  adding  that  it  was 
particularly  described  in  a  deed  ex- 
ecuted by  the  administrator.  This 
deed  described  the  land  by  metes  and 
bounds,  which  embraced  blocks  7  and 
S,  but  made  no  reference  to  block  6; 
and  attached  to  the  deed  was  a  certifi- 
cate of  confirmation  by  the  clerk,  and 
a  copy  of  the  judge's  order  of  con- 
firmation. The  cemetery  was  in  fact 
located  on  parts  of  blocks  7  and  8.* 
Held  to  clearly  show  that  the  land 
which  had  been  sold  was  blocks  7  and 
8,  and  not  block  6.  Judgment  (Civ. 
App.),  71  S.  W.  799,  reversed.  El 
Paso  V.  Ft.  Dearborn  Nat.  Bank,  74  S. 
W.  21,  96  Tex.  496. 

cc.    Extrinsic  Evidence  in  Aid  of  De- 
scription. 

By  Reference  to  Other  Parts  of  Rec- 
ord, Papers  in  Case,  etc. — ^The  execu- 
tion of  an  imperfect  deed  does  not  af- 
fect the  rights  of  the  purchaser,  a  suffi- 
cient description  and  a  proper  order 
of  sale  appearing  in  the  record.  Mc- 
B^e  V,  Johnson,  45  Tex.  634. 

The  description  in  an  administrator's 
deed  may  be  aided  by  inventory  and 
other  records  in  proceeding.  Hermann 
V,  Likens,  90  Tex.  448.  452,  39  S.  W. 
282,  reversing  37  S.  W.  981. 

Maps,  Certificates,  Survejrs,  Patents, 
etc. — ^The  identity  of  land  conveyed  by 
an  administratrix  under  a  description 
so  imperfect  as  to  leave  in  doubt  the 
district  to  which  the  land  belongs 
may  be  determined  by  reference  to 
maps,  to  land  certificates  giving  the  lo- 
cation and  description  of  surveys,  dis- 
trict numbers,  patents,  etc.,  and  by 
reference,  also,  to  proceedings  had  in 
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the  administration  and  partition  of  the 
estate.  Kerlicks  v.  Keystone  Land  & 
Cattle  Co.  (Civ.  App.),  21  S.  W.  623, 
citing  Davis  v.  Touchstone,  45  Tex. 
490,  496;  McBee  v.  Johnson,  45  Tex. 
634,  641;  Hurley  v,  Barnard,  48- Tex. 
83,  88. 

Evidence  of  Intention. — The  descrip- 
tion in  an  administrator's  sale  is  not 
aided  by  extrinsic  evidence  of  what 
the  officer  intended  to  sell.  Hermann 
t'.  Likens,  90  Tex.  448,  39  S.  W.  282, 
reversing  37  S.  W.  981. 

dd.    Surplusage,  Clerical  Mistakes  and 
Other  Inaccuracies. 

If  from  the  whole  instrument  the 
thing  sold  can  be  clearly  and  certainly 
identified,  a  misdescription  in  some 
parts  of  an  administrator's  deed  will 
not  invalidate  a  deed  as  a  conveyance. 
Farris  v.  Gilbert,  50  Tex.  350. 

Probate  records  and  deeds  based 
thereon  which,  in  describing  lands  of 
an  estate,  give  the  correct  numbers  of 
the  surveys,  and  the  correct  quantities, 
and  are  sufficient  in  other  respects  to 
identify  the  lands  with  reasonable  cer- 
tainty, will  pass  title,  though  contain- 
ing abbreviations  in  the  description, 
and  inaccuracies  in  the  spelling  of  the 
name  of  the  patentee.  Dupree  v, 
Frank  (Civ.  App.),  39  S.  W.  988,  re- 
versed. White  V.  Dupree,  40  S.  W. 
962,  91  Tex.  66. 

In  proceedings  to  sell  land  of  a  de- 
cedent, the  description  of  the  land  in 
the  petition  and  administrator's  deed 
gave  the  field  notes,  but  the  order  of 
sale  did  not.  The  petition  described 
the  land  as  being  covered  by  patent 
No.  249,  which  was  the  proper  num- 
ber, but  the  order  of  sale  and  adminis- 
trator's deed  described  it  as  No.  248. 
The  field  notes  showed  that  the  prop- 
erty was  the  same  as  that  covered  by 
patent  No.  249.  Held  error,  in  tres- 
pass to  try  title,  to  exclude  the  deed 
and  order  because  of  the  variance,  it 
being  for  the  court  to  determine 
whether  the  land  in  controversy  was 
that    intended    to    be  sold.     Minor  v. 


Lumpkin  (Civ.  App.),  29  S.  W.  799,  800. 
See,  also.  Smith  v.  Hill,  6  Tex.  Civ. 
App.  312,  25  S.  W.  1079;  Mason  v,  Mc- 
Laughlin, 16  Tex.  24;  Pleasants  r. 
Dunkin,  47  Tex.  343,  357. 

ee.     Imperfect    Description;    Applica- 
tion of  Doctrine  of  Caveat  Emp- 
tor. 
When   an    administrator's    deed     to 
land,  gives  such  imperfect  description 
thereof  that  it  can  not  be  brought  in 
maxim    "Id  certum    est    quod    certum 
reddi,"   whether    doctrine     of     caveat 
emptor  applies,  quaere.    Akin  v.  Horn, 
2  App.  Civ.  Cases,  §  8. 

S,   Descriptions  Held  to  Be  Sufficient. 

In  a  sale  of  certain  land  by  an  ad- 
ministrator, the  land  was  described  as 
the  N.  E.  league  of  the  four  leagues 
granted  to  K.  The  land  in  question 
was  the  N.  E.  league  of  the  original 
grant  to  K.  of  four  leagues.  Held, 
that  the  description  in  the  conveyance 
was  sufficient.  Berryman  v.  Biddle,  48 
Tex.  Civ.  App.  624,  107  S.  W.  922. 

An  administrator's  deed  fifty  years 
old  described  the  land  as  part  of  a 
headright  league  situated  in  Liberty 
county,  but  did  not  specify  the  state 
or  republic  of  Texas.  Held,  that  the 
omission  was  not  material,  as  the 
court  would  take  judicial  notice  that 
Liberty  county  was,  in  1846,  a  part  of 
the  republic  of  Texas.  Miles  v.  Dana, 
13  Tex.  Civ.  App.  240,  36  S.  W.  848. 

Where  an  administrator's  deed  and 
the  proceedings  in  the  probate  court 
describe  the  land  sold  as  the  interest 
of  decedent  "in  and  to  830  acres"  of 
a  certain  survey,  and  the  evidence 
shows  a  deed  to  the  decedent  of  a  half 
interest  in  such  a  tract,  described  by 
metes  and  bounds  and  duly  recorded, 
the  description  is  not  too  indefinite 
to  pass  title.  37  S.  W.  981  (Civ.  App.), 
reversed.  Hermann  v.  Likens,  39  S. 
W.  282,  90  Tex.  448. 

"The  description  in  the  present  case 
is  in  substance  a  half  interest  in  the 
property  of  the  estate  of  the  intestate 
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in  893  acres  of  land,  a  part  of  the  P. 
W.  Rose  survey  in  Harris  county, 
Texas.  This  does  not  indicate,  as  in 
WoflFord  V.  McKinna,  23  Tex.  36.  that 
the  intention  was  to  sell  a  half  in- 
terest in  an  undefined  part  of  the  Rose 
survey,  but  an  undivided  half  of  a 
certain  tract,  in  which  the  intestate 
owned  that  interest."  Hermann  v. 
Likens,  90  Tex.  448,  454,  39  S.  W.  282, 
reversing  37  S.  W.  981.  See,  also, 
Harris  v.  Shafer,  86  Tex.  314,  316,  23 
S.  W.  979,  24  S.  W.  263,  reversing  21 
S.  W.  110;  Wooters  v.  Arledge,  54  Tex. 
395,   398. 

The  court  held  the  following  de- 
scription to  be  insuflficient,  viz.:  "One 
tract  of  land,  originally  granted  to 
Hugh  Miller,  being  the  southwestern 
part  of  the  tract  on  the  waters  of 
Duflfau's  creek,  bounded  on  the  south- 
westerly side  by  lands  now  or  late  of 
J.  Belden,  containing  640  acres,  situ- 
ated in  Bosque  county,  Texas."  For 
the  reasons  set  forth  in  the  case  of 
Minor  v.  Lumpkin  (Civ.  App.),  29  S. 
W.  799,  it  was  held  that  the  court 
erred  in  this  ruling.  Minor  v.  Lump- 
kin (Civ.  App.),  29  S.  W.  799,  801.  For 
descriptions  of  property  in  deeds,  held 
to  be  sufficient,  see  Terrell  v.  Martin, 
64  Tex.  121,  128. 

gg.    Descriptions  Held  to  Be  Insuffi- 
cient. 

A  deed  of  an  executrix  describing 
land  as  1,612  acres  of  land,  being  a 
part  of  the  headright  league  of  the  de- 
cedent, situated  in  a  certain  bayou, 
was  too  indefinite  to  show  title  in  the 
grantee.  Gorham  v.  Settegast,  44  Tex. 
Civ.  App.  254,  98  S.  W.  665  (see  102 
Tex.  583,  no  op.). 

Where  an  administrator's  application 
for  leave  to  sell  and  the  order,  report, 
and  order  of  confirmation  of  sale  de- 
scribe the  land  as  "all  the  right,  title, 
and  interest  of  *  ♦  *,  deceased,  to 
about  six  or  seven  leagues  of  land, 
more  or  less,  situated"  in  various 
named  counties,  "being  part  of  an 
eleven-league   tract  of   land   originally 


granted  to  G.,  the  said  land  consisting 
of  detached  and  separate  parcels  of 
various  sizes,  and  located  in  different 
places  within  the  said  tract,  whose  sev- 
eral contents  are  unknown/'  the  deed 
of  the  administrator,  containing  the 
same  description,  with  the  added 
words,  "it  is  intended  and  understood 
that  the  whole  and  entire  interest  of 
said  ♦  ♦  *,  deceased,  in  said  eleven- 
league  tract,  is  hereby  conveyed,"  is 
void  for  uncertainty  of  description. 
Macmanus  v.  Orkney  (Civ.  App.),  39 
S.  W.  614,  reversed  40  S.  W.  715,  91 
Tex.  27. 

Hewitt  &  Xewton  owned  the  west 
one-fourth  of  survey  number  198,  in 
§  1,  on  Palo  Alto  Creek,  of  one-third 
league.  After  the  death  of  Hewett, 
Newton  sold  150  acres  off  the  north 
end  of  the  Hewitt  &  Newton  tract. 
An  attempt  to  sell  the  remainder  was 
made  by  one  Williams,  administrator 
of  the  Hewitt  estate,  and  acting  un- 
der a  power  from  Newton.  Williams' 
deed  as  administrator  and  attorney  in 
fact  purports  to  convey  "all  the  right, 
title,  and  interest  of  said  estate  and 
of  said  Newton  in  and  to  320  acres, 
survey  198,  section  number  1,  on  Palo 
Alto  Creek,  Gillespie  County."  The 
order  of  sale  described  the  land  as 
"320  acres  of  land,  survey  number  198, 
section  number  1,  Palo  Alto  Creek." 
The  order  confirming  sale  describes  it 
as  "320  acres  in  survey  number  198, 
§  1,  on  Palo  Alto  Creek."  In  suit  for 
291  acres  of  land  out  of  the  southwest 
corner  of  the  survey  198,  held:  1. 
That  said  deed  failed  to  convey  the  in- 
terest of  the  Hewett  estate  in  the  land 
sued  for.  Morris  v.  Hunt,  51  Tex. 
609.  2.  Nor  did  it  convey  the  interest 
of  Newton.  It  does  not  appear  with 
reasonable  certainty  what  particular 
320  acres  of  the  survey  was  intended 
as  that  out  of  which  his  interest  was 
to  be  conveyed.  Munnink  v.  Jung,  3 
Tex.  Civ.  App.  395,  22  S.  W.  293. 
(6)     Warranties   and   Representations. 

See    post,    "Warranties    and    Repre- 
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sentations;    Rule   of   Caveat    Emptor/* 
IV,  G,  6,  b. 

(7)    Operation  and  Effect  of  Dee<l 
<a)  As  Color  of  Title;  Defective  Deeds. 

An  administrator's  deed  suflficiently 
describing  the  land  conveyed  to  sup- 
port the  limitation  by  five  years'  pos- 
session is  not  affected  by  the  fact  that 
the  judge  ordering  and  confirming  the 
sale  was  disqualified  where,  the  fact  is 
not  apparent  upon  the  face  of  the 
deed.  El  Paso  v.  Ft.  Dearborn  Nat. 
Bank,  96  Tex.  496,  74  S.  W.  21. 

A  deed  from  an  administrator  for 
land  sold  at  his  administration  sale,  un- 
der order  of  the  probate  court,  and 
duly  confirmed  by  that  court,  passes 
the  legal  title  of  the  land  to  the  pur- 
chaser, notwithstanding  such  deed  may 
be  voidable  at  the  suit  of  a  subsequent 
administrator,  or  of  the  heirs  or  dev- 
isees of  the  estate,  on  account  of 
fraudulent  collusion  in  the  sale  be- 
tween the  purchaser  and  the  former 
administrator.  Consequently,  in  a  suit 
for  the  recovery  of  the  land  by  the 
subsequent  administrator  or  by  the 
heirs  or  devisees,  such  a  deed,  being 
\oidable  only  and  not  void,  is  sufficient 
as  a  link  in  the  title  adduced  to  sup- 
port the  plea  of  the  statute  of  limita- 
tions of  three  years.  Pearson  z\  Bur- 
ditt,  26  Tex.  157. 

Although  an  executor's  deed  of  a 
land  certificate  by  an  order  of  the 
court  conveyed  only  the  certificate,  it 
was  a  deed  to  land  within  meaning  of 
five  years'  statute,  of  limitation  when 
the  certificate  had  been  located  and 
patented  and  the  deed  adopted  as  a 
part  of  the  recitals  in  the  decree  at- 
tached to  it  and  recorded  with  it  which 
covered  both  the  certificate  and  the 
land  patented  under  it.  Wood  v.  Mis- 
tretta,  20  Tex.  Civ.  App.  236,  242,  49 
S.  W.  236,  50  S.  W.  135,  affirmed  in  93 
Tex.  678.  no  op. 

And  although  the  deed  may  be  abso- 
lutly  void  because  there  was  no  valid 
order  of  sale,  the  statute  of  fimitations 
begins  to  run  at  once  as  against  the 


heirs  seeking  to  recover  the  land. 
Millican  v.  McXeill,  102  Tex.  189,  114 
S.  W.  106. 

(b)  Equitable  Title  Not  Affected  by 
Defective  Deed. 

A  sale  of  a  decedent's  land  pursuant 
to  an  order  therefor,  a  confirmation 
thereof,  and  the  payment  of  the  price, 
constitute  an  equitable  title  sufficient 
to  protect  the  purchaser,  notwith- 
standing any  defects  in  the  admihis- 
tiator's  deed.  McBee  v.  Johnson,  45 
Tex.  634.  See,  also,  Erhart  v.  Bass, 
54  Tex.  97;  Whitaker  v,  Thayer,  38 
Tex.  Civ.  App.  537,  86  S.  W.  364,  366; 
Sypert  v.  McCowen,  28  Tex.  635.  638; 
Bartlett  v.  Cocke,  15  Tex.  471,  477. 

(c)  Right,   Title,   and   Interest   Con- 
veyed by  Deed. 

See  post,  "Title,  Interest  and  Estate 
Passing  to  Purchaser,"  II,  G,  6,  c. 

(d)  Operation  and  Effect  of  Deed  as 
Evidence. 

aa.    Admissibility. 

(aa)    Laying  the  Foundation. 

aaa.    Necessity  for  Proof  of  Authority 
to  Sell  and  Convey. 

In  the  absence  of  proof  of  an  admin- 
istrator's power  to  sell,  his  deed  is  not 
admissible.  Terrell  v.  Martin,  64  Tex. 
121,  126. 

The  deed  of  an  administrator  pro 
tem,  executed  without  authority,  is 
not  admissible  for  any  purpose,  in  a 
suit  afterwards  instituted  by  the  same 
person  as  administrator,  to  recover  the 
property  mentioned  in  the  deed.  Rob- 
inson V.  Martel,  11  Tex.  149. 

In  trespass  to  try  title,  it  appeared 
that  B.,  who  held  a  conditional  head- 
right  certificate,  executed  to  W.  a 
title  bond  for  the  land  in  dispute,  and 
at  the  same  time  W.  executed  to  B.  a 
title  bond  for  other  land;  and  that 
both  B.  and  W.  died  before  executing 
deeds  pursuant  to  the  bonds.  Held, 
that  it  was  error  to  admit  in  evidence 
a    deed   of   the   W.   land,   executed   by 
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W.*s  surviving  wife  and  administra- 
trix, who  had  married  again,  and  B.'s 
executor,  to  a  third  person,  in  the 
absence  of  any  showing  of  authority 
for  the  execution  of  the  deed  by  her. 
In  such  case  it  was  proper  to  admit 
in  evidence  the  transcript  of  the  pro- 
bate court  showinj?  that,  on  the  peti- 
tion of  one  S.,  the  land  described  in 
the  title  bond  to  W.,  was  conveyed  to 
S.,  in  compliance  with  such  bond,  for 
the  purpose  of  showing  that  B.  re- 
ceived the  benefit  of  such  land.  Buch- 
anan V,  Park  (Civ.  App.),  36  S.  W. 
807. 

bbb.  Facts  Required  to  Be  Proved  to 
Show  Authority. 

Order  of  Sale,  Confirmation,  etc. — 
A  deed  of  a  headright  land  certificate 
made  by  an  administrator  is  not  avail- 
able as  a  defense  in  an  action  of  tres- 
pass to  try  title  for  the  land  where  no 
order  of  court  authorizing  the  deed  to 
be  made,  and  no  order  of  confirmation, 
is  shown.  Lynn  v,  Burnett.  34  Tex. 
Civ.  App.  335,  79  S.  W.  64. 

An  administrator's  deed  for  land  is 
not  admissible  as  evidence  without 
proof  that  the  maker  was  administra- 
tor; nor  without  proof  of  the  confirma- 
tion of  the  sale,  where  the  deed  does 
not  recite  such  confirmation.  Ury  v, 
Houston,  36  Tex.  260. 

Necessity  for  Proving  Existence  of 
Debts  Authorizing  Sale. — In  trespass 
to  try  title,  defendants  'claiming  under 
an  executor's  deed,  pleaded  the  stat- 
ute of  five  and  ten  years'  limitation, 
and  improvements  in  good  faith. 
Held,  that  the  deed  was  admissible 
under  these  pleas,  without  proof  of 
the  existence  of  debts  of  the  estate  au- 
thorizing the  sale.  McCown  v.  Ter- 
rell, 9  Tex.  Civ.  App.  66,  29  S.  W.  484 
(see  87  Tex.  470). 

ccc.    Same;  How  Shown, 
(aaa)    Generally. 

The  power  of  person  executing  deed 
as  administrator  to  so  execute  it 
should  be  shown    by     production     of 


properly  certified  transcripts  of  orders 
of  court  under  which  he  acted.  Tucker 
V,  Murphy,  66  Tex.  355,  360,  1  S.  W.  76. 
A  deed  purporting  to  have  been  ex- 
ecuted by  an  administrator  at  a  sale 
under  order  of  court  is  not  admissible 
in  trespass  to  try  title,  to  show  title 
in  plaintiff,  unless  the  order  under 
which  the  sale  was  made  is  produced, 
or  its  absence  accounted  for  and  its 
existence  proved.  Riley  v.  Pool,  5 
Tex.  Civ.  App.  346,  24  S.  W.  85. 

(bbb)   Variance;  Idem  Sonans. 

An  administrator's  deed  to  F.  Joseph 
Calvit  was  not  inadmissible  because 
the  order  of  confirmation  showed  that 
the  sale  was  to  Joseph  Calvert,  the 
names  being  idem  sonans.  Day  Land, 
etc.,  Co.  V.  New  York,  etc..  Land  Co. 
(Civ.  App.),  25  S.  W.  1089  (see  93  Tex. 
638.  no   op.). 

(ccc)   Recitals  in  Deed  as  Evidence  of 
Authority  to  Sell  and  Convey. 

An  administrator's  deed,  however 
full  its  recitals  may  be,  can  not  sup- 
ply the  absence  of  competent  testi- 
mony of  the  orders  of  court  giving  it 
effect  to  pass  title.  Bartlcy  r.  Har- 
ris, 70  Tex.  181,  183,  7  S.  W.  797;  Ter- 
rell V.  Martin.  64  Tex.  121.  125:  White 
V,  Jones,  67  Tex.  638,  4  S.  W.  161. 

Recitals  in  an  executor's  deed  are 
not  competent  to  establish  the  tes- 
tator's will,  the  probate  thereof,  and 
the  proceedings  ending  in  the  execu- 
tion of  the  deed  as  against  persons  not 
in  privity  with  the  grantor.  These 
facts  must  be  proved  by  competent 
evidence  without  the  aid  of  any  re- 
citals in  the  deed.  McCoy  v.  Pease. 
17  Tex.  Civ.  App.  303,  42  S.  W.  659. 

A  deed  which,  merely  from  its  re- 
citals, purports  to  have  been  executed 
by  an  administrator  upon  a  sale  of 
bnds  previously  directed  and  subse- 
quently confirmed  by  the  probate 
court,  is  inadmissible  in  evidence,  and 
proves  no  conveyance  of  title,  unless 
coupled  with   competent  proof  of  the 
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jurisdictional  steps  thus  recited. 
Tucker  v.  Murphy,  66  Tex.  355,  1  S. 
W.   76. 

In  Case  of  Ancient  Deeds,  De- 
stroyed Records,  etc.— See  the  titles 
ANCIENT  DOCUMENTS,  vol.  l,  pp. 
256,  258,  265;  BEST  AND  SECOND- 
ARY  EVIDENCE,  vol.  2,  p.  796. 

Though  the  recitals  in  an  adminis- 
trator's deed  are  not  ordinarily  suffi- 
cient to  show  an  order  for  the  sale  of 
the  land  of  the  estate,  yet  in  a  case 
where  the  records  of  the  probate  court 
and  the  papers  in  the  proceedings  were 
destroyed,  the  administrator  was  dead, 
and  25  years  had  elapsed  since  the  sale, 
it  will  be  presumed  that  the  orders 
were  made  as  the  administrator's  deed 
set  forth,  from  the  failure  of  the  heirs 
to  set  up  their  claim  against  the  deed 
for  so  long  a  time.  While  v,  Jones,  67 
Tex.  638,  4  S.  W.  161. 

"It  was  held  by  this  court  in  the 
case  of  Terrell  v.  Martin,  64  Tex.  121, 
124,  that  the  recitals  in  an  adminis- 
trator's deed  are  not  sufficient  to  show 
an  order  for  the  sale  of  land  of  the 
estate.  Of  the  correctness  of  that  rul- 
ing as  applied  to  the  facts  of  that  case 
there  can  be  no  doubt.  The  record  of 
the  proceedings  of  a  court,  if  they  be 
in  existence,  are  necessarily  the  best 
and  the  only  competent  evidence  of  its 
orders.  No  reason  was  shown  in  that 
case  why  a  copy  of  the  minutes  of  the 
court  could  not  be  had,  and  hence  the 
court  in  that  case  was  right  in  holding 
that  the  recitals  in  the  deed  were  not 
sufficient."  White  v,  Jones,  67  Tex. 
638.  640,  4  S.  W.   161. 

"In  Baker  v.  Coe,  20  Tex.  429,  430, 
this  court,  held  that  although  the  rec- 
ords of  the  court  failed  to  show  that 
everything  had  been  done  which  was 
required  by  law  in  making  sales  of 
the  property  of  deceased  persons,  yet 
the  sale  having  been  proved  and  noth- 
ing shown  to  impeach  its  fairness,  it 
would  be  presumed  that  the  court  and 
its  officers  di(f  their  duty  and  the 
validity  of  the  sale  would  be  sustained. 
The   lapse   of   time   in   that   case   was  | 


about    twenty-five    years."      White    v, 
Jones,  67  Tex.  638,  640,  4  S.  W.  161. 

In  a  suit  to  try  title  between  the 
grantees  of  decedent's  heirs  and  the 
grantees  of  her  administrator,  defend- 
ants introduced  a  deed  by  the  admin- 
istrator more  than  60  years  old,  which 
recited  an  order  to  the  administrator 
to  sell  land  of  the  estate  for  certain 
purposes,  etc.  It  did  not  appear  that 
the  sale  as  made  had  been  reported  to 
the  court,  but  it  was  shown  that  the 
county  courthouse  with  all  the  deeds 
and  probate  records  of  the  county  had 
been  burned  more  than  30  years  before 
the  suit.  Defendants  and  their  vendors 
who  claimed  under  the  deed  had  paid 
taxes  on  the  land  for  more  than  50 
years,  and  plaintiffs  until  the  suit  had 
never  made  any  effort  to  enforce  their 
claim  to  the  land.  The  administrator 
was  a  son-in-law  of  the  decedent,  and 
had  died  many  years  before  the  date 
of  the  trial.  Held,  that  the  deed  was 
properly  admitted  in  evidence,  and 
sufficient  to  pass  the  title  to  the  land 
described  therein,  since  under  the  cir- 
cumstances it  must  be  presumed  that 
every  requirement  of  the  law  neces- 
sary to  the  validity  of  the  sale  was 
complied  with.  Fields  v.  Burnett,  49 
Tex.  Civ.  App.  446,  108  S.  W.  1048, 
affirmed,  no  op. 

Under  such  circumstances  another 
deed  by  the  administrator  to  another 
portion  of  the  land,  and  more  than  50 
years  old,  and  reciting  an  order  direct- 
ing the  sale,  the  administrator's  re- 
port of  the  sale,  and  the  court's  order 
directing  the  sale,  the  administrator's 
report  of  the  sale,  and  the  court's  or- 
der directing  the  administrator  to  make 
a  deed  conveying  the  land  to  the  pur- 
chaser, was  admissible  in  evidence,  and 
sufficient  to  pass  title  as  against  the 
collateral  attack  made  on  it  by  the 
grantees  of  decedent's  heirs.  Fields 
V.  Burnett,  49  Tex.  Civ.  App.  446,  108 
S.  W.  1048,  affirmed,  no  op. 
(bb)  Deeds  Admissible  under  Sut- 
ute;  Evidence  of  What  Facts. 

Under    the    express     provisions      of 
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Sayles'  Ann.  Civ.  St.  1897,, arts.  2152, 
2153,  an  administrator's  deed,  executed 
under  order  of  the  county  court,  con- 
veying land  of  a  decedent  to  a  trus- 
tee, as  provided  by  a  bond  for  title  ex- 
ecuted by  intestate  in  his  lifetime,  was 
prima  facie  evidence  of  title  in  the 
trustee.  Button  v.  Wright,  38  Tex.  Civ. 
App.  372,  85  S.  W.  1025,  affirmed  in 
101  Tex.  634,  no  op. 

Under.  Sayles'  Rev.  Civ.  St.,  art. 
2153,  providing  that  a  conveyance  un- 
der the  provisions  of  this  chapter  shall 
be  prima  facie  evidence  that  all  the 
requirements  of  law  have  been  com- 
plied with  in  obtaining  it,  an  adminis- 
trator's deed  made  under  the  statute 
authorizing  specific  performance  by  an 
administrator  of  a  contract  for  th.^ 
conveyance  of  land  made  by  his  in- 
testate, is  admissible  in  evidence  with- 
out further  proof.  (Civ.  App.)  Hughes 
V.  Wright  &  Vaughan,  97  S.  W.  525, 
judgment  reversed  on  another  point 
in  100  Tex.  511,  101  S.  W.  789. 

Though  an  administrator's  deed  un- 
der Rev.  St.,  arts.  2091,  2092,  provid- 
ing for  the  conveyance  of  property 
sold,  after  confirmation  of  the  sale 
lasses  to  the  purchaser  all  the  title 
•  that  testate  or  intestate  had  in  the 
property  described,  yet  the  recitals  of 
the  deed  which  refer  to  the  proceed- 
ings in  administration  authorizing  its 
execution  are  not  prima  facie  evidence 
that  those  proceedings  occurred.  Ter- 
rell V.   Martin,   64  Tex.   1-21. 

An  administrator's  deed  which,  under 
the  statute,  is  made  prima  facie  evi- 
dence, is  prima  facie  evidence  of  the 
act  of  sale  only;  that  is,  of  the  time, 
place,  mode  of  selling,  notice,  etc.  Ter- 
rell V.   Martin,   64  Tex.   121. 

An  administrator's  deed  is  prima 
facie  evidence  of  the  act  of  making 
the  sale  but  not  of  his  authority.  Ter- 
rell V.  Martin,  64  Tex.  121,  125. 

(cc)    Deeds  Executed  by  Attorney  or 
Agent. 

Although  the  discretionary  power  of 
an  executor  can  not  be  delegated,  yet 


his  deed  executed  through  an  at- 
torney may  be  admissible  under  the 
pleas  of  five  and  ten  years'  limitation, 
and  improvements  in  good  faith.  Mc- 
Cown  V.  Terrell,  9  Tex.  Civ.  App.  66, 
29  S.  W.  484  (see  87  Tex.  470). 

(dd)     Deed  as   Evidence   of   Contract 
for  Location  of  Land. 

The  mere  recitals  in  a  deed  by  an 
executor  of  a  party's  locative  interest 
in  a  land  certificate  is  not  evidence  of 
any  contract  between  the  party  and 
the  decedent  for  the  location  of  land, 
or  that  the  party  located  the  lan<!. 
League  v.  Williamson,  33  Tex.  Civ. 
App.  647,  77  S.  W.  436. 

(ee)   Estoppel  to  Object  to  Admission 
of  Deed. 

Where  plaintiffs  seek  to  exclude  an 
executor's  deed  through  which  de- 
fendants claim,  proof  that  plaintiffs 
had  previously  brought  suit  to  fore- 
close the  vendor's  lien  retained  in  the 
deed,  and  to  collect  purchase  money 
thereby  due  on  the  land,  is  admissible 
against  them  by  way  of  estoppel.  Mc- 
Cown  V.  Terrell,  9  Tex.  Civ.  App.  66. 
29  S.  W.  484   (see  87  Tex.  470). 

So  it  may  be  shown  that  the  plain- 
tiffs had  accepted  the  purchase  price 
and  ratified  the  deed  in  writing.  Mc- 
Cown  V.  Terrell,  9  Tex.  Civ.  App.  66, 
29  S.  W.  484  (see  87  Tex.  470). 

bb.    Weight  and  Sufficiency   of   Deed 

as  Evidence, 
(aa)    As  Proof  of  Authority  to  Sell. 

A  recital  in  an  administrator's  deed 

that   at   the term   of  court  an 

order  and  decree  to  sell  land  had  been 
made,  followed  by  a  recital  that  the 
grantor  was  appointed  administrator 
of  the  estate  of  L.  on  December  19. 
1840,  which  was  the  date  of  the  issu- 
ance of  letters  of  temporary  adminis- 
tration, was  insufficient  to  raise  a  pre- 
sumption that  an  order  had  been 
granted  to  the  grantor  as  permanent 
administrator  authorizing  him  to  seU 
land.  Cruse  v.  O'Gwin,  48  Tex.  Civ. 
^pp.  48,  106  S.  W.  757. 
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A  certified  copy  of  an  administra- 
lor's  deed  executed  in  1848  recited  that 
the  probate  court  had  ordered  the  ad- 
ministrators to  sell  land  sufficient  to 
liquidate  the  debts  of  the  estate;  that 
certain  named  appraisers  had  been  ap- 
pointed and  had  appraised  the  prop- 
erty to  be  of  the  value  of  $ per 

acre,  amounting  to  $ ,  that  the  ad- 
ministrator, after  due  notice,  offered 
the  lands  at  public  sale;  and  that  the 
grantee  bid  for  the  said  land  in  a  cer- 
tain sum,  etc.  The  deed  and  probate 
records  were  destroyed  by  fire.  In 
trespass  to  try  title  to  the  property, 
the  son  of  the  decedent  testified  that 
his  father  died  about  1845;  that  the 
estate  was  administered  by  the  admin- 
istrators named,  and  was  closed  prior 
to  1849;  that  the  league  from  which 
the  land  was  sold  for  the  purpose  of 
paying  community  debts  was  com- 
munity property;  and  that  the  grantee 
was  the  purchaser  of  some  of  it.  Held 
to  conclusively  show  the  authority  of 
the  administrator  to  sell  the  land.  Wil- 
liams V.  Cessna,  43  Tex.  Civ.  App.  315, 
95  S.  W.  1106. 

(bb)    As  to  Identification  of  Land. 

An  administrator's  deed  and  a  refer- 
ence to  the  description  therein  in  an 
order  of  confirmation  held  to  show 
that  the  property  sold  was  that  de- 
scribed in  the  deed,  and  not  that  de- 
scribed in  the  administrator's  report 
and  the  court's  order  of  confirmation. 
El  Paso  V.  Ft.  Dearborn  Nat.  Bank,  96 
Tex.  496.  74  S.  W.  21. 

r.    When  Title  Vests. 

See  ante,  "Vests  Title,"  II,  G,  5,  p, 
(15),  (b);  "Same;  Relates  Back,"  II, 
G,  5,  p,   (15),   (c). 

s.    Payment, 

(1)    Mode  and  Medium. 

Where  the  terms  of  the  administra- 
tor's sale  provide  that  the  bidder  shall 
give  note  with  good  personal  security 
for  price,  auctioneer  can  not  refuse  to 
accept  note  unless  there  be  reasonable 
7  Tex— 53 


ground  to  believe  security  insufficient. 
Hope  V.  Alley,  9  Tex.  394,  396. 

Payment  in  Confederate  Money. — 
An  executor,  authorized  to  sell  tes- 
tator's property  and  to  divide  the  pro- 
ceeds between  two  legatees,  was  not 
guilty  of  a  breach  of  trust  merely  be- 
cause he  took  Confederate  money  in 
1864  in  payment  of  the  property  sold. 
Kennedy  v,  Briere,  45  Tex.  305. 

An  executor  obtained  an  order  of 
sale  during  the  Civil  War,  and  sold  for 
Confederate  money,  which  he  paid  to 
such  creditors  of  the  estate  as  would 
accept.  After  the  war,  he  was  per- 
mitted to  resign  and  settle  his  ac- 
counts on  Confederate  money  returns 
and  vouchers.  Held,  in  an  action  for 
accounting,  that  he  must  be  charged 
with  the  value  of  the  assets  at  the  time 
he  sold  them  for  Confederate  money. 
Trammel  v.  Philleo,  33  Tex.  395. 

(2)  Proof  of  Pa3rment;  Presumptions. 
Where    an    administrators'    sale    of 

land  is  illegal,  no  presumption  will 
arise  from  the  receipt  of  the  considera- 
tion in  the  deed  that  the  purchase  price 
has  been  paid.  Fishbeck  v.  Page,  17 
Tex.   Civ.  App.  183,  43   S.  W.  317. 

(3)  Proceedings  to  Enforce  Payment,  ' 
to  Recover  Land,  to  Resell  in  Case 
of  Default,  etc. 

(a)    Rights  and  Remedies, 
aa.  To  Enforce  Pa3rment 

Where,  on  an  administrator's  sale 
of  an  intestate's  land  under  order  of 
court,  the  purchase  price  is  not  paid, 
and  no  deed  made  to  the  purchaser, 
who  claims  the  benefit  of  his  purchase, 
but  the  sale  is  confirmed,  and  the  ad- 
ministrator charges  himself  with  the 
price  in  his  accounts,  and  after  settle- 
ment is  discharged,  he  is  subrogated 
to  the  rights  of  the  estate  against  the 
purchaser,  and  has  an  equitable  lien 
en  the  land  for  the  amount  of  the 
price,  as  against  a  purchaser  under  ex- 
ecution sale  against  the  former  pur- 
chaser. Parker  v.  Smith  (Sup.),  11  S. 
W.   909. 
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bb.  To  Recover  Land,  Foreclose 
Lien,  etc. 

The  fact  that  a  deed  was  made  by 
an  administrator  under  an  order  of 
the  court,  reserving  a  lien  for  the  un- 
paid purchase  money,  does  not  defeat 
the  claim  that  the  contract  was  ex- 
ecutory and  that  the  representatives 
of  the  estate  have  same  remedy  for 
enforcement  of  its  rights  that  an  in- 
dividual would  have  in  a  similar  trans- 
action. Shotwell  V.  McCardell,  19  Tex. 
Civ.  App.  174,  176,  47  S.  W.  39.  dis- 
tinguishing Weems  v,  Masterson,  80 
Tex.  45,  15  S.  W.  590;  Burgess  v. 
Millican,  50  Tex.  397;  Wright  v. 
Wooters,   46  Tex.   380. 

Where  Recovery  of  Purchase  Money 
Barred  by  Statute  of  Limitations. — A 
deed  by  an  administrator  of  land  sold 
under  order  of  the  court,  which  con- 
tains a  reservation  of  a  lien  to  secure 
•unpaid  purchase  money,  is  an  execu- 
tory contract,  entitling  the  vendor, 
upon  default  of  payment,  to  recover 
the  land,  unless  the  vendee  has  secured 
title  through  adverse  possession,  al- 
though the  recovery  of  the  purchase 
money  be  barred  by  limitation.  Shot- 
well  V.  McCardell,  47  S.  W.  39,  19 
Tex.  Civ.   App.   174. 

cc.   Resale  in  Case  of  Default. 

If  a  purchaser  of  land  at  an  admin- 
istrator's sale  fail  to  comply  with  the 
terms  of  the  sale,  the  administrator 
can  and  shou«ld  readvertise  and  resell 
the  property,  and  for  this  purpose  a 
new  order  of  sale  is  not  necessary; 
but  in  order  to  make  the  defaulting 
purchaser  liable  for  the  statutory  dam- 
ages and  for  any  deficiency  in  the  price 
obtained  at  the  second  sale,  the  ad- 
ministrator must  readvertise  and  sell 
within  a  reasonable  time.  Sypert  v. 
McCowen,  28  Tex.  635;  Short  v, 
Ramsey,    18   Tex.   397,   399. 

Where  a  purchaser  at  an  administra- 
tor's sale  fails  to  comply  with  the 
terms  of  the  sale,  the  administrator 
has  only  to  readvertise  and  proceed 
again  to  sell  the  property,  and  no  new 


order  of  sale  is  requisite.  In  all  cases 
the  administrator  should  proceed  to 
readvertise  and  sell  as  soon  as  he  con- 
veniently can  after  the  default  of  the 
bidder  is  ascertained.  Unless  this  is 
done  within  a  reasonable  time,  such 
bidder  can  not  be  held  answerable  for 
any  deficiency  of  price  at  the  second 
sale.     Short  v.  Ramsey,  18  Tex.  397. 

Reasonable  Time. — ^What  is  a  rea- 
sonable time  for  a  resale  where  a  bid- 
der at  an  administrator's  sale  fails  to 
comply  with  the  terms  of  the  sale 
must  depend  upon  the  circumstances 
of  each  case.  Short's  Adm'r  v.  Ram- 
sey, 18  Tex.  397. 

Damages  Recoverable. — At  a  sale  of 
lands  belonging  to  an  estate,  defendant 
purchased  two  tracts  and  the  adminis- 
trator tendered  to  him  a  deed  to  the 
same,  which  he  refused  upon  the 
ground  that  the  land  was  not  suffi- 
ciently described,  whereupon  the  ad- 
ministrator resold  the  land,  but  did 
not  receive  as  much  as  defendant  had 
bid  for  it.  Held,  that  the  administra- 
tor could  recover  the  amount  of  the 
difference,  with  10  per  cent  damages. 
Akin  V.  Horn,  2  Willson,  Civ.  Cas.  Ct 
App.  §  11. 

A  delay  from  January  to  the  follow- 
ing October  by  an  administrator  in  re- 
advertising  and  selling  land,  where  the 
bidder  at  a  final  sale  has  defaulted,  if 
unexplained,  is  such  a  delay  as  will 
discharge  the  first  bidder  from  all  lia- 
bility to  make  good  any  difference  m 
price.  Short's  Adm'r  v.  Ramsey.  1* 
Tex.  397;  Sypert  v.  McCowen,  28  Tex. 
635,  639. 

Remedy  Not  Exclusive.— Notwith- 
standing Hart.  Dig.,  art.  1175,  provid- 
ing that,  when  a  bidder  at  a  probate 
sale  shall  fail  to  comply  with  his  bid. 
the  property  shall  be  readvertised  ana 
sold,  and  the  first  bidder  charged  witn 
any  deficiency  plus  5  per  cent  on  his 
own  bid,  the  administrator  makm? 
the  sale  can  maintain  an  action  against 
the  purchaser  for  the  amount  of  b'* 
bid,    since    the    remedy    provided 


b.v 


Digitized  by 


Google 


Executors'  and  Administrators'  Sales 


835 


statute  is  merely  cumulative.    Dawson 
V.  Miller,  20  Tex.  171. 

(b)  Jurisdiction. 

The  probate  court  is  without  juris- 
diction to  issue  an  execution  on  de- 
fault in  the  payment  of  a  bond  given 
for  the  purchase  money  of  land  sold 
by  an  administrator,  exclusive  original 
jurisdiction  to  render  judgment  and 
issue  execution  being  in  the  district 
court.  Kent  v.  Kelso,  Dallam,  Dig. 
523. 

(c)  Administrator's    Declaration     or 
Other  Pleading. 

F  brought  suit  by  injunction  to  re- 
strain an  administrator  from  selling 
land  under  trust  deed  to  satisfy  a  note 
held  by  the  administrator  against  F 
tor  the  purchase  money;  the  note  was 
described  in  F's  petition,  and  the  facts 
of  its  execution  stated.  The  adminis- 
crator,  in  his  answer,  prayed  for  judg- 
ment on  the  note.  At  the  trial,  the 
injunction  was  dissolved,  and,  the 
cause  being  submitted  to  the  court,  a 
judgment  was  rendered  for  the  admin- 
istrator on  the  note,  though  the  same 
was  not  offered  in  evidence.  Held, 
that  it  was  unnecessary  for  the  admin- 
istrator to  set  out  the  note,  or  form- 
ally declare  on  it  in  his  answer,  or  to 
offer  it  in  evidence,  and  there  was  no 
error.     Walker  v.  Burks,  48  Tex.  206. 

(d)  Defendant's   Answer    or      Other 
Pleading. 

A  general  allegation,  that  an  admin- 
istrator, represented  in  a  general  way 
at  a  public  sale  of  land  claimed  as  be- 
longing to  the  estate,  that  the  estate 
had  good  title  to  the  same,  with  noth- 
ing more  alleged  to  show  any  decep- 
tion intended  or  accomplished  by  the 
administrator,  is  not  sufficient,  in  a 
petition  by  the  purchaser,  to  au- 
thorize an  injunction  to  enjoin  a  sale 
of  the  land,  under-a  trust  deed,  to 
satisfy  the  purchastf-mon^y  notes. 
Walker  v.  Burks,  48  Tex.  206. 

An  answer  setting  up  fraud  and  false 
representations    should    aver    that    thr 


representations,  however  false  and 
fraudulent,  were  relied  on  by  the  de- 
fendant, and  that  they  did  actually  de- 
ceive him.  Moreland  v.  Atchinson,  19 
Tex.  303;  Luckie  v.  McGlasson,  22  Tex. 
282;  Woolridge  v.  Womack,  1  App. 
Civ.  Cases,  §  338. 

In  an  action  on  a  note  given  as  a 
part  of  the  purchase  price  of  land  sold 
by  an  executrix  where  the  answer  posi- 
tively alleged  that  the  executrix  lacked 
the  power  to  convey,  that  the  title  was 
defective  and  that  the  deed  was  not 
sufficient  but  did  not  state  whether 
the  sale  was  public  or  private  or  what 
constituted  the  want  of  power  on  the 
part  of  the  executrix  or  the  defect  of 
title  or  why  the  deed  was  not  suffi- 
cient but  the  plaintiff  failing  to  point 
out  the  defects  in  the  mode  of  state- 
ment by  special  exceptions  that  were 
applicable,  the  allegations,  though 
vague  and  general,  show  sufficiently 
the  want  of  title  having  been  made. 
Hurt  V.  McReynolds,  20  Tex.  595. 

(e)   Evidence. 

In  a  suit  by  an  administrator  on  a 
note  given  by  defendant  and  his  sure- 
ties for  land  bought  at  administrator's 
sale,  defendant  pleaded  that  he  held  an 
approved  claim  against  the  estate 
which  he  was  induced  to  purchase  by 
the  administrator  agreeing  that  such 
claim  might  be  applied  in  making  a 
pro  rata  payment  on  the  land  to  the  ex- 
tent of  $2,500.  This  was  denied  by 
the  administrator.  The  estate  as  to 
general  creditors  was  insolvent.  On 
the  day  of  sale,  defendant  on  approach- 
ing the  administrator,  took  from  his 
pocket  the  claim  referred  to  and  which 
the  administrator  had  not  before  seen 
and  asked  him  how  much  land  it  would 
huy,  to  which  question  after  a  hast^ 
calculation,  he  answered  $2,500.  HelO. 
that  where  the  good  faith  of  defendant 
in  the  purchase  of  the  claim  was  de- 
nied, nothing  short  of  the  clearest 
proof  and  the  most  perfect  good  faith 
could  sustain  the  defense.  Floyd  v. 
Rust,  58  Tex.  503. 
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Held,  further,  that  the  answer  of  the 
administrator  was  rather  an  expression 
on  an  opinion  than  a  proposition  to  re- 
ceive the  claim  in  payment  for  that 
amount  of  money  in  case  of  a  purchase 
of  land.     Floyd  v.  Rust,  58  Tex.  503. 

An  administrator  can  not  agree  that 
the  sums  due  by  an  estate  to  the 
purchaser  on  the  petition  sale  shall  be 
credited  on  payment  of  the  purchase 
price.  Therefore  testimony  as  to  such 
an  agreement  is  irrelevant.  Rindge 
7..  Oliphint,  62  Tex.  682.  685. 

(f)    Matters  Pleadable  in  Defense, 
aa.  That  Sale  Has  Not  Been  Reported 
or  Confirmed. 

See  ante,  "Purchaser  Not  Required 
to  Complete  Sale  until  After  Confirma- 
tion," II,  G,  5,  p,  (2),  (b). 

bb.    Failure   of  Administrator  to   Ex- 
ecute Deed. 

See,  also,  ante,  "Right  of  Purchaser 
to  a  Conveyance,"  II,  G,  5,  q,  (2). 

The  confirmation  of  an  administra- 
tor's sale  by  the  probate  court  vests 
the  title  to  the  land  sold  in  the  pur- 
chaser, subject  to  the  payment  of  the 
purchase  money;  and,  after  such  con- 
firmation, it  is  no  defense  to  a  note 
given  for  the  purchase  money  in  the 
hands  of  an  indorsee  after  maturity 
that  the  administrator  has  not  made  a 
deed,  such  deed  being  at  most  but 
formal  evidence  of  title.  Rock  v.  Heald, 
Massie  &  Co.,  27  Tex.  523. 

CO.    That  Sale  Was  Invalid,  Defective 
or  Irregular. 

See  ante,  "As  Curing  Defects  and 
Irregularities,"  II,  G,  5,  p,  (15),  (a). 

A  purchaser  from  an  administrator 
can  not  retain  the  property  and  refuse 
to  pay  the  price,  on  the  ground  that 
the  sale  was  invalid.  Claiborne  v, 
Yoeman.  15  Tex.  44. 

dd.    That  Title   Is  Defective;  Failure 
of  Title. 

The  doctrine  of  caveat  emptor  ap- 
plies to  purchases  at  administrators* 
sales,  and  it  is  no  defense  to  an  action 
upon   a   promissory   note   executed    in 


consideration  of  a  purchase  at  an  ad- 
ministrator's sale  that  the  title  to  the 
property  for  which  the  note  was  given 
has  failed.  Doxey's  Adm'r  v.  Bums, 
37  Tex.  719. 

The  purchaser  from  an  administrator 
must  pay  although  the  title  is  defect- 
ive. Williams  v,  McDonald,  13  Tex. 
322,  323. 

"In  administrators'  sales  the  admin- 
istrator is  not,  in  general,  bound,  in 
selling  the  property  of  an  estate,  to 
make  known  defects  of  title  within 
his  knowledge;  and  where  there  is 
neither  fraud  nor  misrepresentations 
by  the  administrator  in  selling,  and 
the  sale  is  regular,  the  purchaser  is 
bound  to  pay  the  amount  of  his  bid, 
although  there  be  a  defect  in  the  title, 
Woer.  Admin.,  §  484."  Altgelt  f. 
Mernitz,  37  Tex,  Civ.  App.  397,  83  S. 
W.  891. 

At  law,  the  rule  governing  a  pur- 
chase at  administrator's  sale  is  caveat 
emptor.  In  equity,  if  there  has  been 
such  fraud  or  mistake  in  the  sale  as 
would  entitle  a  purchaser  to  relief,  the 
burden  rests  on  him  to  establish  such 
facts.  It  has  not  been  decided  by  this 
court  that  a  mere  want  of  title  in  an 
estate  to  land,  at  the  time  of  adminis- 
trator's sale,  would  constitute  an  equi- 
table defense.  Ward  v.  Williams,  45 
Tex.  617. 

The  mere  fact,  that  at  the  time  of 
making  an  administrator's  sale  of  land 
the  records  of  the  clerk's  office  in  the 
county  where  the  land  is  situate, 
showed  that  the  intestate  had  con- 
veyed the  land  in  his  lifetime,  of  which 
fact  the  purchaser  had  no  actual 
knowledge,  will  afford  no  defense  in  a 
suit  brought  on  a  note  given  for  the 
purchase  money.  Crayton  v.  Mungcr, 
9  Tex.  285;  Lynch  v.  Baxter,  4  Tex. 
431,  437;  Ward  v.  Williams,  45  Tex. 
617,  620,  citing  Edmondson  v.  Hart,  9 
Tex.  554;  Williams  v.  McDonald,  13 
Tex.  322;  Coombs  v.  Lane.  17  Tex.  280; 
Walton  V.   Reager,   20  Tex.  103. 

The   suggestion  made  in  Walton  v. 
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Reager,  20  Tex.  103,  that  a  sale  by  the 
intestate,  though  unknown  to  the  ad- 
ministrator and  to  the  purchaser  at 
administrator's  sale,  would  constitute 
a  fraud  upon  the  purchaser.  Held,  to 
be  obiter  dicta.  Ward  v,  Williams,  45 
Tex.  617. 

"The  cases  most  analogous  to  this, 
perhaps,  are  that  of  Hawpe  v.  Smith,  25 
Tex.  Supp.  448,  450,  when  there  ap- 
peared to  be  a  defect  of  title  in  writ- 
ing, and  no  positive  proof  of  repre- 
sentations about  the  title  at  the  sale 
by  the  administrator,  and  that  of 
Thompson  v.  Munger,  15  Tex.  523, 
where  it  was  alleged  that  the  intestate 
had  no  title,  having  sold  it  by  deeds 
recorded,  and  that  the  administrator 
knew  of  the  deeds  before  the  sale  by 
him,  but  made  no  representations  as  to 
the  title  at  the  time  of  the  sale.  In 
both  of  these  cases,  being  suits  for  the 
purchase  money,  the  court  held,  that 
the  purchasers  were  not  entitled  to 
equitable  relief.  The  representations 
as  to  good  title  alleged  to  have  been 
made  by  the  administrator  in  this  case 
were  of  a  general  character,  and  did 
not  relate  to  any  specific  matter  relat- 
ing thereto  calculated  to  mislead  any 
one,  and  the  proof  in  this  case  about 
representations,  like  that  in  Hawpe  v. 
Smith,  were  not  near  so  strong  as  the 
allegation."  Ward  v.  Williams,  45  Tex. 
617,  620. 

ee.  Failure  of  Administrator  to  Ex« 
tinguish  Outstanding  Liens  as  Per 
Agreement. 

A  purchaser  at  an  administrator's 
sale  may  set  up  an  outstanding  mort- 
gage lien  upon  the  land  in  suit  on  his 
purchase-money  notes,  where  it  was 
agreed  at  sale  that  it  was  to  be  ex- 
tinguished by  administrator.  May  v. 
Taylor,  27  Tex.  125,  128. 

M.  executed  a  note  to  T.,  adminis- 
trator of  the  estate  of  W.,  deceased, 
for  the  amount  of  the  purchase  money 
of  a  tract  of  land  purchased  by  M.  at 
a  public  sale  made  by  the  administra- 
tor; M.  mortgaging  the  land  to  T.  to 


secure  the  note.  After  the  maturity 
of  the  note,  T.  made  a  deed  to  M.,  and 
subsequently  sued  M.  on  the  note  and 
to  foreclose  the  mortgage.  In  his  an- 
swer M.  alleged  that  there  was  an  out- 
standing mortgage  upon  the  land,  ex- 
ecuted by  the  intestate  of  the  adminis- 
trator; that  said  mortgage  was  to  have 
been  discharged  by  T.;  that  it  was 
upon  these  terms,  by  an  express  agree- 
ment with  T.,  that  the  land  was  pur- 
chased; that  the  mortgage  was  still 
unsatisfied;  and  that,  the  estate  of  W. 
being  insolvent,  M.  would  not  be  able 
to  make  the  amount  of  said  mortgage 
and  interest  from  said  estate  in  case 
he  should  be  compelled  to  pay  said 
mortgage.  Held  that,  this  being  a  ca^c 
of  an  executed  contract,  the  plea  pre- 
sented facts  which  entitled  the  de- 
fendant to  be  let  in  to  his  defense,  and 
that  the  court  erred  in  sustaming  the 
exception  of  the  plaintiff  to  the  an- 
swer. May  V.  Taylor,  27  Tex.  125,  fol- 
lowing Cooper  V.  Singleton,  19  Tex. 
260. 

ff.  Mistake  and  Fraudulent  Repre- 
sentations. 

See,  also,  post,  "Warranties  and 
Representations;  Rule  of  Caveat  Emp- 
tor," II,  G,  6,  b. 

At  law,  the  rule  governing  a  pur- 
chase at  an  administrator's  sale  is  ca- 
veat emptor.  In  equity,  if  there  has 
been  such  fraud  or  mistake  as  would 
entitle  a  purchaser  to  relief,  the  bur- 
den rests  upon  him  to  establish  such 
facts.     Ward  v.  Williams,  45  Tex.  617. 

In  an  action  upon  a  note  the  answer 
alleged  that  it  was  given  for  a  tract 
of  land  of  170  acres  purchased  at  ad- 
ministrator's sale,  and  that  the  estate 
never  had  title  to  more  than  25  acres. 
Fraud  and  fraudulent  representations 
by  the  administrator  with  regard  to  the 
title  and  number  of  acres  were  alleged 
in  general  terms.  Held,  that  the  an- 
swer was  not  sufficient  to  defeat  the 
rule  of  caveat  emptor,  as  it  obtains  in 
administration  sales.  Wooldridge  v. 
Womack,  1  White  &  W.  Civ.  Cas.  Ct. 
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App.  §  338;  Walton  v,  Reager,  20  Tex. 
103;  Ward  v.  Williams,  45  Tex.  617. 

Fraudulent  representations  as  to 
title  by  an  administrator  in  an  execu- 
tory contract  for  the  sale  of  land,  un- 
der which  the  other  party  agreed  to 
pay  rent  for  a  year  if  the  title  proved 
unsatisfactory,  may  be  pleaded  in  de- 
tense  of  an  action  for  the  rent,  and  the 
rule  estopping  a  tenant  from  denying 
the  landlord's  title  does  not  apply  in 
such  case.  Cross  v.  Freeman,  l§  Tex. 
Civ.  App.  428,  47   S.   W.  473. 

gg.     Breach     of    Covenant    or    War- 
ranty. 
See    post,    "Warranties    and    Repre- 
sentations;   Rule    of    Caveat    Emptor," 
n,  G,  6,  b. 

hh.    That   Sale   Was   Illegal   or   Con- 
trary to  Public  Policy. 

An  administrator's  sale,  contrary  to 
public  policy  and  illegal,  can  not  be 
enforced.  Roehl  v.  Pleasants,  31  Tex. 
45,  48. 

Where  an  administrator  sold  land  to 
^\hich  there  was  no  other  title  than 
the  location  of  a  rejected  and  fraudu- 
lent certificate,  the  plea  of  failure  of 
consideration  ought  to  have  been  sus- 
tained.   Roehl  V,  Pleasants,  31  Tex.  45. 

The  principle  of  caveat  emptor  in 
judicial  sales  has  no  application  to  such 
a  case.  It  was  simply  a  question  of 
justice,  where  the  estate  parted  with 
nothing  and  the  purchaser  got  nothing. 
Pas.  Dig.,  art.  1333,  note  499.  Roehl 
V,  Pleasants,  31  Tex.  45. 

it   Tender. 

Where  a  note  payable  on  a  certain 
day  is  given  for  the  price  of  land  sold 
by  an  administrator  under  order  of 
court,  the  administrator  is  entitled  to 
maintain  an  action  thereon  after  ma- 
turity of  the  note;  but  if  the  purchaser 
alleged  and  proved  tender,  and  de- 
mand of  the  deed  made  in  pursuance  of 
the  order  of  the  probate  court  con- 
firming the  sale,  the  administrator  will 
be  liable  for  costs.  Calhoun  v.  Thomas, 
13  Tex.  89. 


In  such  a  case  execution  should  be 
suspended  until  title  made;  but  it 
seems  the  court  should  require  the 
money  to  be  deposited.  Calhoun  r. 
Thomas,  13  Tex.  89,  90. 

jj.    Failure    of    Administrator  to  Re- 
new His  Bond. 

The  omission  of  an  administrator  to 
renew  his  bonds  from  year  to  year  is 
no  ground  of  defense  to  an  action 
brought  by  him  to  recover  the  pur- 
chase money  for  land  sold  by  him, 
where  he  has  renewed  them  before 
making  such  sale,  although  such  re- 
newal was  subsequent  to  the  order  of 
the  county  court  directing  the  sale. 
Edwards  v.  Raguet,  19  Tex.  164. 

kk.    Statute  of  Limitations. 

Right  of  heirs  to  subject  land  sold 
at  administrator's  sale  to  payment  of 
balance  of  purchase  money  is  barred 
by  limitations  where  heirs  for  more 
than  statutory  period  of  limitations, 
do  nothing  to  keep  judgment  obtained 
by  administrator  on  note  given  for 
purchase  price,  in  force.  Miller  v. 
Anders,  21  Tex.  Civ.  App.  72,  77,  51  S. 
W.  897,  affirmed  in  93  Tex.  734,  no  op. 

11.    Defenses  Available  to  Sureties. 

In  a  suit  against  a  surety  upon  a 
note  executed  for  land  sold  at  admin- 
istration sale,  the  principal  in  the  note 
being  dead,  and  neither  his  adminis- 
trator nor  heirs  being  parties,  the 
surety  can  not  set  up  the  invalidity  of 
the  sale  as  a  defense.  Lathrop  v.  Mas- 
terson,  44  Tex.  527. 

Where  a  purchaser  at  an  administra- 
tor's sale  is  satisfied  with  his  title  and 
letains  possession,  his  surety  on  bond 
executed  for  the  land  can  not  set  up 
as  defense  that  sale  was  invalid.  Lath- 
rop V.  Masterson,  44  Tex.  527,  528. 

In  an  action  against  several  on  a 
promissory  note,  the  defendants 
pleaded  that  they  gave  the  note  as 
sureties  for  the  purchase  of  property 
at  an  administrator's  sale,  in  the  ex- 
pectation that  the  administrator  would 
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perform  his  duty  to  the  estate  he  rep- 
resented by  also  taking  from  the  pur- 
chaser the  mortgage  security  required 
by  law  and  by  the  order  of  sale  from 
the  probate  court.  There  was  no  alle- 
gation of  any  fraud  practiced  by  the 
plaintiff  on  the  defendants.  Held,  that 
the  plea  was  insufficient.  Wornell  v. 
Williams,  19  Tex.  180. 

mm.    Counterclaim,  Set-0£f,  etc. 

As  a  general  rule,  in  an  action 
brought  by  an  administrator  against 
a  purchaser  at  an  administrator's  sale, 
the  defendant  can  not  plead  in  set-oflF 
a  debt  that  has  been  allowed  by  the 
administrator  and  approved  by  the 
probate  judge.  But  this  rule  admits 
of  exceptions,  as  where  a  man  is  the 
so\e  creditor  of  an  estate.  Hall  v.  Hall, 
11  Tex.  526. 

A  judgment  against  defendant's  in- 
testate can  not  be  established  as  an 
oflFset  to  a  note  given  at  an  adminis- 
trator's sale.  Walker  v.  Burks,  48 
Tex.  206. 

In  a  suit  by  an  administrator  against 
a  purchaser  at  a  probate  sale  posses- 
sion of  claim  by  vendee  does  not  give 
him  right  to  set  it  off  when  estate  is 
insolvent.  Floyd  v.  Rust,  58  Tex.  503, 
510. 

Facts  that  purchaser  of  land^belong- 
ing  to  estate  and  sold  on  partition 
credited  amount  of  purchase  money  on 
claim  against  estate  gives  no  equity 
protectable  in  suit  to  enforce  vendor's 
lien.  The  credit  thus  entered  would 
be  the  proper  subject  of  cancellation 
and  he  could  proceed  to  collect  his 
claim.  Rindge  v.  Oliphint,  62  Tex. 
682,  685;  Townsend  v.  Smith,  20  Tex. 
465;  Burns  v.  Ledbetter,  56  Tex.  282, 
285. 

The  cases  of  Atchison  v.  Smith,  25 
Tex.  228,  and  Guthrie  v.  Guthrie,  17 
Tex.  541,  decide  that  a  party  who  has 
purchased  property  of  an  estate  and 
given  his  note,  can  not,  when  sued  by 
the  administrator,  offset  against  the 
note  a  claim  which  he  may  hold  against 
the   estate.     To  allow   this,   the   court 


held,  would  virtually  vest  the  probate 
jurisdiction  and  transfer  the  settlement 
of  estates  to  the  district  court.  Floyd 
V.  Rust,  58  Tex.  503,  507. 

Offset  by  Agreement. — The  rule, 
however,  is  for  the  benefit  of  the  ex- 
ecutor or  administrator.  It  exempts 
them  from  compulsion,  but  does  not 
interfere  with  their  voluntary  action. 
They  act  upon  their  own  judgment, 
and  at  the  peril  of  being  held  account- 
able upon  a  deficiency  of  assets.  Teas 
r.  McDonald,  13  Tex.  349,  352.  In  the 
two  cases  last  cited,  there  was  no  dis- 
pute about  the  facts.  Dickinson  and 
Swenson  had  acted  in  perfect  good 
faith.  They  had  relied  upon  the  acts 
and  representations  of  the  administra- 
tors, and  it  would  have  been  a  fraud 
upon  them  if  those  acts  and  represen- 
tations were  repudiated.  Floyd  v. 
Rust,  58  Tex.  503,  508,  explaining 
Swenson  v.  Walker,  3  Tex.  99,  and 
Dickenson  v.  McDermott.  13  Tex.  248. 
See  the  title  EXECUTORS  AND  AD- 
MINISTRATORS,  ante,   p.   364. 

An  administratrix  can  not  make  a 
binding  agreement  with  a  creditor  of 
the  estate  to  allow  a  credit  on  his 
claim  as  a  payment  of  purchase  money 
bid  by  him  for  lands  of  the  estate. 
Rindge  v.  Oliphint,  62  Tex.  682. 

In  an  action  by  an  administrator  to 
recover  land  for  his  estate  or  in  the 
alternative  to  recover  on  a  promissory 
note  given  in  payment  for  the  land, 
sixteen  years  after  sale  in  which  no 
mortgage  had  been  given  to  secure 
payment  though  order  of  sale  so  di- 
rected, defendant  as  a  defense  might 
show  that  plaintiff  did  not  intend  in- 
sisting on  prompt  payment  of  note 
but  that  delay  resulted  from  agreement 
that  defendant  should  be  allowed 
amount  of  note  for  claims  due  him 
from  estate,  though  defendant  could 
not  plead  such  claims  as  set-off.  Cun- 
diff  r.  Corley  (Civ.  App.),  27  S.  W. 
167,  168. 

.\t  an  administrator's  sale  of  land, 
defendant   bought,   and   gave    a     note 
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with  sureties  for  the  purchase  money, 
and,  when  sued,  sought  to  apply,  pro 
tanto,  a  claim  held  by  him  against  the 
estate  represented  by  the  administra- 
tor, claiming  that  the  administrator,  at 
the  time  of  the  sale,  consented  to  such 
application.  This  the  administrator 
denied.  The  fact  was  not  clearly 
proved,  the  estate  was  insolvent,  and 
there  was  some  doubt  as  to  defendant's 
good  faith  in  becoming  the  owner  of 
the  claim.  Held,  that  his  defense 
could  not  avail  him,  nor  could  it  avail 
the  sureties;  the  administrator  having 
promised  them  nothing,  any  under- 
standing by  the  sureties  when  they 
contracted  the  obligation  that  it  was 
to  be  paid  with  the  approved  claim  of 
their  principal  was  no  defense  for  them 
unless  such  understanding  resulted 
from  the  acts  of  the  administrator. 
Floyd  V.  Rust,  58  Tex.  503. 

Where  Land  Sold  to  Satisfy  Cred- 
itor's Lien. — A  creditor  of  the  estate, 
who  asks  that  land  on  which  he  has  a 
lien  be  sold,  and  who  purchases  at 
^uch  sale,  may  apply  to  the  county 
court  ta  fix  the  amount  of  money  to 
be  paid  by  him  to  the  administrator  for 
the  expenses  of  such  sale,  in  order  to 
have  the  balance  of  his  bid  credited  on 
his  claim  against  the  estate.  Huddles- 
ton  V.  Kempner  (Civ.  App.),  28  S.  W. 
236. 

A  creditor  of  an  insolvent  decedent 
who  buys  the  land  sold  by  t'ie  admin- 
istrator to  pay  debts  must  pay  the  lat- 
ter his  commissions,  but  may  retain 
the  balance  of  his  bid  to  apply  to  the 
payment  of  his  claim.  Claridge  v. 
Lavenburg,  7  Tex.  Civ.  App.  155,  26 
S.  W.  324. 

(g)    Judgment  or  Decree. 

In  a  suit  by  an  administrator  to  en- 
force a  vendor's  lien,  brought  in  a  dis- 
trict court,  a  decree,  rendered  by  con- 
sent, annulling  the  sale,  is  not  void  by 
reason  of  not  being  approved  by  the 
probate  court  having  jurisdiction  of 
the  estate.  Titus  v.  Johnson,  50  Tex. 
224. 


(h)    Costs. 

See  ante,  "Costs,"  II,  G,  5.  p,  (13); 
post,  "Disposition  of  Proceeds,"  II,  G, 
5,  t. 

t    Disposition  of  Proceeds. 

The  proceeds  of  an  administrator's 
sale  must  be  held  as  general  fund  to 
pay  pro  rata  all  debts  of  some  class, 
not  a  particular  debt.  Moore  v.  Ows- 
ley, 37  Tex.  603,  606. 

Where  property  of  an  estate,  cov- 
ered by  a  lien,  is  sold  for  less  than 
sufficient  to  pay  the  lien  and  costs,  it 
is  error  to  apply  the  entire  proceeds 
to  the  lien,  and  include  the  costs  in 
the  costs  of  administration,  to  the  prej- 
udice of  other  lien  creditors.  The 
costs  of  sale  should  first  be  paid  from 
the  proceeds.  Greer  v,  Riley's  Estate, 
53  S.  W.  578,  92  Tex.  699. 

Where  real  estate  of  a  deceased  per- 
son, subject  to  a  vendor's  lien  for  pur- 
chase money,  is  sold  by  his  adminis- 
trator, the  fund  obtained  from  such 
sale  can  not  be  applied  in  payment  of 
the  expenses  of  administration  before 
distribution,  but  is  liable  only  for 
legitimate  costs  of  the  sale;  the  cost 
of  administration  being  payable  out  of 
the  entire  estate.  Stell  v.  Lewis,  2 
Posey  Unrep.   Cas.  533. 

Where  an  administrator,  by  order  of 
the  probate  court,  sells  a  located  but 
unpatented  land  certificate  for  the  pay- 
ment of  debts,  as  between  the  heir  of 
the  intestate  and  the  creditor  for 
whose  benefit  the  certificate  was  sold 
the  equity  of  the  creditor  has  prece- 
dence.    Peevy  v.  Hurt,  32  Tex.  146. 

u.    Review  of  Proceedings. 
(1)   In  the  Same  Court. 

See,  also,  ante,  "Revocation  of  Order 
of  Confirmation,"  II,  G,  5,  p,  (12). 

The  county  court  has  jurisdiction  to 
review  and  set  aside  its  orders  relat- 
ing to  the  sale  of  land  belonging  to  a 
deceased  minor's  estate  to  satisfy  the 
debts  of  the  estate.  Edwards  r,  Hal- 
bert,  64  Tex.  667;  Fortson  v,  Alford, 
62  Tex.  576. 
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(8)    In  Higher  Court 

As  to  appeals  from  order  of  confir- 
mation, see  ante,  "Appellate  Proceed- 
ings," II,  G,  5,  p,  (11).  See,  also,  the 
title  COURTS,  vol.  5,  pp.  255,  300. 

(a)  Who  May  Seek  Review. 

See  the  title  CERTIORARI,  vol.  4, 
pp.   39,   43. 

(b)  Mode  of  Review. 

The  legality  of  an  order  for  the  sale 
of  land  by  an  administrator  can  not 
be  tested  by  resisting  an  order  for  the 
removal  of  the  administrator  because 
of  his  disobedience  thereof,  but  the 
remedy  is  by  appeal  or  certiorari. 
Wright  V.  McNatt,  49  Tex.  425. 

(c)  Parties. 

See  the  title  CERTIORARI,  vol.  4, 
p.   43. 

(d)  Petition  or  Other  Pleading. 

See  the  title  CERTIORARI,  vol.  4, 
p.  49. 
(e)*  Amendments. 

Where  in  certiorari  by  an  heir  to 
review  proceedings  in  a  county  court 
settling  the  ancestor's  estate  in  which 
proceedings  land  was  sold,  a  judgment 
was  entered  by  agreement  after  the 
writ  issued  setting  aside  the  sale  and 
among  other  things  settling  the  admin- 
istrator's right  to  certain  commissions 
claimed  by  him,  allegations  in  the 
original  petition  attacking  the  admin- 
istrator's right  to  such  commissions 
were  immaterial,  though  carried  into 
an  amendment  to  the  petition  made 
after  the  agreement  was  executed. 
Kalteyer  v.  Wipff,  92  Tex.  673,  52  S. 
W.  63. 

The  original  proceeding  having  been 
brought  in  due  time  such  amendment 
was  not  subject  to  the  defense  of 
limitation.  Kalteyer  v.  Wipff,  92  Tex. 
673,  52  S.  W.  63,  reforming  and  affirm- 
ing 49  S.  W.   1055. 

The  proceedings  for  obtaining  cer- 
tiorari still  constituted  a  part  of  the 
record,  though  plaintiff  after  obtain- 
ing the  writ  had  amended  without  Con- 
tinuing his  prayer  for  certiorari;  such 


amendment  did  not  change  the  action 
and  the  proceedings  continued  to  be  a 
direct  and  not  a  collateral  attack  upon 
the  sale.  Kalteyer  v.  Wipff,  92  Tex. 
673,  52  S.  W.  63,  reforming  and  affirm- 
ing 49  S.  W.  1055. 

(£)  Matters  Reviewed  and  Determined. 

See  the  title  CERTIORARI,  vol.  4, 
p.  71. 

Persons  named  as  executors,  and  to 
whom  was  bequeathed  all  of  the  es- 
tate remaining  after  the  payment  of 
debts,  filed  their  application  for  pro- 
bate of  the  will  and  for  letters  testa- 
mentary, which  application  testator's 
widow  contested,  and  filed  application 
for  letters  of  administration.  Pend- 
ing this  contest  a  temporary  admin- 
istrator was  appointed,  and  obtained 
an  order  to  sell  certain  property  as 
perishable.  The  executors  and  widow 
excepted  to  the  report  of  sale,  and 
from  an  order  confirming  the  sale,  the 
widow,  but  not  the  executors,  ap- 
pealed to  the  district  court.  Pending 
this  appeal  the  application  of  the  ex- 
ecutors for  probate  of  the  will  was 
granted,  and  on  appeal  by  the  widow 
to  the  district  court  a  like  order  was 
made.  Executors  then  settled  with 
the  widow  for  her  interest  in  the  es- 
tate, and  thereafter  filed  in  the  district 
court  in  the  appeal  of  the  widow  from 
the  order  confirming  the  sale  by  the 
temporary  administrator  a  pleading 
setting  up  the  facts  and  objecting  to 
the  confiimation  of  the  sale.  The 
widow  moved  to  dismiss  her  appeal, 
which  was  granted,  and  the  applica- 
tion of  the  executors  to  have  their  ob- 
jections to  the  confirmation  passed  on 
was  refused.  Held,  that  under  Rev. 
St.  1895,  art.  2262,  providing  that  an 
appeal  to  the  district  court  from  the 
county  court  in  the  administration  of 
estates  shall  be  tried  anew,  it  was  er- 
ror to  refuse  to  consider  the  objec- 
tions filed  by  the  executors  to  the 
confirmation  of  the  sale,  though  they 
had  failed  to  perfect  an  appeal  fiom 
the  order  of  the  county  court  confirm- 
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ing  the  same,  since  the  district  court 
was  governed  by  the  same  rule  as  to 
paities  and  amendments  as  would  ob- 
tain on  the  original  hearing  in  the 
county  court.  Harrell  v.  Traweek,  49 
Tex.   Civ.  App.   417,   108   S.   W.   1021. 

Questions  Not  Raised  below. — The 
objection  that  an  amended  application 
for  an  order  of  sale  did  not  state  that 
it  was  filed  in  lieu  of  an  original  ap- 
plication of  a  certain  date  must  be 
taken  by  special  exception,  and  can 
not  be  first  raised  on  appeal.  Henry 
V.  Drought,  10  Tex.  Civ.  App.  379,  30 

5.  W.    584. 

Failure  of  lien  creditors  of  an  es- 
tate to  object  in  the  lower  court  to  an 
order  authorizing  the  sale  of  real  es- 
tate to  pay  debts  does  not  prevent  them 
from  objecting  on  appeal  that  the  rec- 
ord fails  to  show  that  notice  of  the 
application  for  the  order  of  sale  was 
given  as  required  by  law,  and  that 
there  was  no  evidence  showing  any 
necessity  for  the  sale.  Texas  Land  & 
Loan  Co.  v.  Dunovant's  Estate,  87  S. 
W.  208,  38   Tex.   Civ.   App.   560. 

On  application  by  administrators 
for  the  sale  of  land  to  pay  debts  the 
fact  that  creditors  having  liens  on  part 
of  the  land  did  not  object  to  the  sale 
of  the  property  in  bulk  did  not  pre- 
vent them  from  urging  on  appeal  that 
there  was  no  evidence  authorizing 
such  a  sale.  Texas  Land  &  Loan  Co. 
V.  Dunovant's  Estate.  87  S.  W.  208, 
38  Tex.  Civ.  App.  560. 
(g)  Presumptions  on  Appeal. 

The  supreme  court  must  suppose 
that  the  probate  court  in  the  settle- 
ment of  an  estate,  and  ordering  a  sale 
of  real  estate,  acted  properly,  though 
the  record  does  not  show  the  facts 
essential  to  regularity.  Dancy  v. 
Stricklinge,    15   Tex.   557. 

6.  Right,  Title,  Duties  and  Liabilities 

of  Purchaser, 
a.    Bona  Fide  Purchasers. 
(1)    In   General;  Who  May  Be  Bona 

Fide  Purchaser. 
One   may   be   an   innocent  purchaser 


at  an  administrator's  sale.  White  v. 
Frank,  91  Tex.  66,  40  S.  W.  962;  Tay- 
lor V.   Harrison,  47  Tex.  454. 

A  bona  fide  purchase  may  be  made 
from  an  heir  or  from  an  administra- 
tor.    Taylor  v.  Harrison,  47  Tex.  454. 

Heirs'  relinquishment  of  their  in- 
terest in  estate  lands  is  sufficient  con- 
sideration to  support  their  claim  of 
subsequent  bona  fide  purchasers  thereof. 
H albert  v.  De  Bode,  15  Tex.  Civ.  App. 
615,    629,    40    S.    W.    1011. 

That  a  purchaser  at  an  administra- 
tor's sale  paid  for  the  land  by  credit- 
ing the  price  on  her  claim  t  gainst  the 
estate  may  preclude  her  from  claiming 
as  a  bona  fide  purchaser,  but  will  not 
preclude  her  vendee  for  value.  White 
V,  Frank,  91  Tex.  66,  40  S.  W.  962. 

Qujere,  can  an  attorney  of  an  ad- 
ministrator purchasing  at  his  sale  be 
an  innocent  purchaser,  when  such  sale 
is  attacked  for  irregularities.  Klein- 
ecke  V,  Woodward,  42  Tex.  311.  *ee 
ante,  "Who  May  Purchase  at  Sale,"  II, 
G,  5,  m. 

(2)  Purchaser  from  Original  Pur- 
chaser. 

See,  also,  post,  "Rights  of  Purchaser 
from  Original  Purchaser,"  II,  G,  6,  c, 
(5),    (b). 

A  purchase  of  real  estate,  in  good 
faith,  from  the  vendee  at  an  admin- 
istrator's sale,  held  by  order  of  the 
probate  court,  before  proceedings  arc 
begun  to  set  aside  the  administration, 
will  be  protected.  Halbert  v.  Young's 
Heirs  (Sup.),  6  S.  W.  747,  distinguish- 
ing Fortson  v,  Alford,  62  Tex.  576, 
577:  White  v,  Frank,  91  Tex.  66,  74,  40 
S.  W.  962. 

Though,  at  aa  administrator's  sale, 
land  was  bid  off  for  the  administrator 
by  a  nominal  purchaser,  who  after 
confirmation  of  the  sale  received  con- 
veyance from  the  administrator,  and 
subsequently  conveyed  to  the  latter,  in 
whom  the  title  was  thus  placed  by 
fraud  yet  subsequent  purchasers  for 
value  are  not  chargeable  with  notice 
of  the   fraud  by  reason  of  the  record 
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of  the  conveyances  between  the  ad- 
ministrator and  the  nominal  purchaser. 
Wells  V.  Polk,  36  Tex.  120. 

Claims  against  a  decedent's  estate 
having  been  allowed  by  the  fraudulent 
collusion  of  the  claimant  and  the  ad- 
ministrator, and  lands  ordered  sold  by 
the  court  to  pay  the  claims,  the  claim- 
ant purchased  the  lands,  and  after- 
wards sold  to  others.  Held,  in  an  ac- 
tion by  the  heirs  of  the  intestate  against 
these  subsequent  purchasers,  the  lands 
could  not  be  recovered;  it  appearing 
they  had  been  purchased  bona  fide, 
and  for  value,  from  the  original  pur- 
chaser, who  was  guilty  of  the  fraud. 
Martin  v.  Robinson,  67  Tex.  368,  3  S. 
W.   550. 

That  a  purchaser  at  an  administra- 
tor's sale  paid  for  the  land  by  credit- 
ing the  price  on  her  claim  against  the 
estate,  will  not  preclude  her  vendee 
for  value  from  claiming  as  a  bona  fide 
purchaser.  White  v,  Frank,  91  Tex. 
66,  40  S.  W.  962. 

Although  the  jurisdiction  of  the 
court  was  subject  to  question  because 
of  the  pendency  of  a  decree  in  an- 
other county  fully  adjusting  and  set- 
tling the  estate,  and  although  the 
purchaser  had  notice  thereof,  still  his 
vendee  would  be  protected  in  case  he 
paid  a  valuable  consideration  and 
bought  without  notice.  Edwards  v. 
Halbert.  64  Tex.  667. 

<S)    Purchaser  at  Void  Sale. 

A  purchaser  of  land  at  a  void  pro- 
bate sale  is  not  an  innocent  purchaser. 
Henderson  v.  Lindley,  75  Tex.  185,  12 
S.  W.  979. 

Even  though  such  a  purchaser  act 
in  good  faith  he  gets  no  title.  Paul  v. 
Willis,  69  Tex.  261,  266,  7  S.  W.  357, 
citing  Withers  v.  Patterson,  27  Tex. 
491,  492;  Hurt  v.  Horton,  12  Tex.  285, 
287:  Wardrup  v.  Jones,  23  Tex.  489; 
Marks  v.  Hill,  46  Tex.  345,  347,  and 
Hanrick  v.  Alexander,  51  Tex.  494, 
501. 

A  sale  of  property  under  an  order 
of   the    county    court    will    not    pass    a 


title  unless  the  order  itself  is  valid 
and  court's  jurisdiction  has  attached. 
Withers  v.  Patterson.  27  Tex.  491,  497. 

(4)    Same;  Jurisdictional  Defects  Ren- 
dering Sale  Void. 

See,  also,  post,  "Collateral  Attack," 
II,  G,  7. 

An  administrator's  sale  of  lands  of, 
an  estate  is  void  where  the  court  had 
no  power  to  grant  letters  of  adminis- 
tration, and  may  be  shown  to  be  so  in 
any  collateral  proceeding  in  which  it 
is  relied  on  to  support  a  claim  of  right. 
Withers  v.  Patterson,  27  Tex.  491,  501. 

Sale  Made  at  Wrong  Time  or  Place. 
—See  ante,  "Time  and  Place  of  Sale," 
II,  G,  5,  1,   (6). 

Sale  of  Land  Granted  under  Sol- 
dier's Certificate  without  Consent  of 
Heirs  or  Next  of  Kin.— A  purchaser  at 
an  administrator's  sale,  where  the 
records  show  that  the  land  was 
granted  to  decedent's  estate  for  serv- 
ices in  the  army  of  the  republic,  ac- 
quires no  title,  when  the  administrator 
was  not  next  of  kin,  nor  had  authority 
to  apply  for  administration  from  the 
next  of  kin,  as  required  by  Pasch.  Dig. 
art  1398.  Templeton  v.  Falls  Land  & 
Cattle  Co.,  77  Tex.  55,-  13  S.  W.  964. 
See  Chinn  v.  Taylor,  64  Tex.  385,  a 
similar  case. 

(5)  Same;  Where  Court,  Having  Ju- 
risdiction,  Transcends   Same. 

It  does  not  follow,  because  the  stat- 
ute authorizes  the  court  to  order  the 
sale  of  land  of  an  estate  under  certain 
circumstances,  that  all  sales  of  such  land 
by  order  of  the  court  are  authorized; 
and  it  is  certainly  true  that  if  the 
court  orders  a  sale  when  the  circum- 
stances do  not  exist,  which  under  the 
law,  authorize  it  to  do  so,  it  acts,  in 
doing  so,  without  jurisdiction,  or,  in 
other  words,  without  authority.  With- 
ers V.  Patterson,  27  Tex.  491,  496. 

If  the  court,  though  having  jurisdic- 
tion to  order  sale  of  land  of  an  estate, 
has  not  the  power  to  order  a  particu- 
lar sale,  because  for  a  purpose  not  au- 
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thorized  by  statute,  no  title  passes  to 
the  purchaser.  Since  the  court  has  no 
power,  in  such  a  case,  to  order  the 
sale  of  land,  no  title  can  pass  to  the 
purchaser  at  a  sale  made  in  pursuance 
of  such  an  order,  and  this,  whether  the 
purchaser  has  knowledge  of  the  facts 
or  not.  Withers  v.  Patterson,  27  Tex. 
491,  500. 

Purchasers  at  a  sale  made  to  satisfy 
an  allowance  to  a  widow  by  the  pro- 
bate court,  which  was  void  for  want 
of  power  in  the  court,  acquired  no  title 
by  their  purchase.  Newcomb  v.  New- 
comb,  38  Tex.  561. 

In  the  case  of  an  administration 
upon  the  estate  of  a  living  man,  the 
court  necessarily  determines  that  the 
man  is  dead,  and  yet  the  man  may  be 
shown  to  have  been  alive  at  the  time 
of  the  judgment;  and  in  such  case,  al- 
though every  step  in  the  proceedings 
by  which  the  man's  estate  is  sold  may 
have  been  taken  with  the  most  per- 
fect regularity,  and  although  the  pur- 
chaser buys  in  good  faith,  no  title 
passes  or  can  pass.  Withers  v,  Pat- 
terson, 27  Tex.  491,  497. 

(6)  Effect  of  Defects  Not  Going  to  the 
Jurisdiction. 

If  the  sale  was  fairly  made,  and  the 
defendant  was  a  bona  fide  purchaser 
for  value.  His  title  will  not  be  affected 
by  mere  irregularities  in  the  proceed- 
ings of  the  administrator  and  the  pro- 
bate courts,  if  the  court  had  jurisdic- 
tion over  the  subject  matter,  that  is 
he  takes  a  title  which  can  not  be  im- 
peached collaterally.  Pearson  v,  Bur- 
ditt,  26  Tex.  157,  171;  Burdett  v.  Sils- 
bee,  15  Tex.  604,  620;  Withers  v. 
Patterson,  27  Tex.  491,  501;  Giddings 
V.  Steele,  28  Tex.  732,  750;  Soye  v.  Mc- 
Callister,  18  Tex.  80,  100;  Baker  v. 
Coe,  20  Tex.  429,  430;  Lynch  v,  Baxter, 
4  Tex.  431;  Poor  v.  Boyce,  12  Tex. 
440;  Dancy  v.  Stricklinge,  15  Tex.  557. 

(7)  Same;  Effect  of  Purchaser's  Knowl- 
edge of  Fraud,  Defects,  Irregulari- 
ties, etc. 

The   grounds    of   protection    to    the 


purchaser's  rights  against  the  irregu- 
larities of  the  officer  fail  when  his 
knowledge  of  the  violations  of  the 
law  or  the  omissions  of  duty  must 
necessarily  be  presumed.  Peters  v. 
Caton,  6  Tex.  554,  558. 

A  sale  under  a  grant  of  administra- 
tion, obtained  fraudulently  and  con- 
trary to  law,  can  confer  no  rights  on 
a  purchaser  with  notice  of  the  fraud, 
as  against  the  heirs,  or  others  inter- 
ested in  the  estate,  who  are  thereby 
defrauded.  McMahan  v.  Rice,  16  Tex. 
335;  Satne  v.  Smith,  Id. 

"If  the  administration  was  properly 
opened,  and  the  sale  was  made,  as 
charged,  by  and  through  the  fraud  of 
the  administrator  and  the  purchasers, 
then,  if  the  suit  was  brought  withiil 
the  time  prescribed,  the  sales  would 
be  annulled  and  set  aside  as  to  those 
who  participated  in  the  fraud  or  had 
notice  thereof  before  they  purchased." 
Gains  v,  Barr,  60  Tex.  676,  678. 

If  an  administrator  has  authority  to 
sell,  the  fact  that  he  does  not  comply 
with  the  directions  of  law  regulating 
the  manner  of  sale  may  render  the 
sale  voidable,  as  to  persons  who  are 
not  purchasers  for  value  and  without 
notice;  but  persons  who  are  such  pur- 
chasers are  protected.  Pleasants  v, 
Dunkin,  47  Tex.  343. 

If  an  administrator's  report  of  sale 
and  the  order  confirming  it  were  pro- 
cured through  fraud,  they  can  not 
form  the  basis  of  a  right  claimed  by 
the  purchaser  or  his  vendee  in  a  suit 
to  cancel  the  deeds,  they  having  no- 
tice of  the  fraud  complained  of.  Mc- 
Campbell  v.  Durst,  73  Tex.  410,  11  S. 
W.  380. 

If  the  plaintiff  can  prove  that  there 
was  fraud  in  the  sale,  to  which  the  de- 
fendant was  privy,  or  of  which  he  is 
chargeable  with  notice,  then  his  title 
will  not  protect  him  either  in  his  pos- 
session or  his  improvements.  Pearson 
V.  Burditt.  26  Tex.  157,  171;  Burdett  r. 
Silsbee.  15  Tex.  604,  620. 

Where  an  executor  sells  land  bc- 
'longing    to    an    estate    under    circum- 
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stances  which  show  that  he  intends  to 
use  the  money  for  purposes  other  than 
that  prescribed  by  the  will,  and  the 
purchaser  has  notice  of  such  facts,  the 
conditions  authorize  the  setting  aside 
of  the  sale  for  fraud.  Baldridge  v, 
Scott,  48  Tex.  178. 

<8)    Same;   Defects   and   Irregularities 
Not  Going  to  the  Jurisdiction. 

Administrator  Not  Regularly  Ap- 
pointed.— Mere  irregularities  in  grant  of 
letters  or  orders  of  sale,  or  omissions 
that  do  not  appear  to  be  supplied,  will 
not  vitiate  acts  of  administrator,  if 
court  has  jurisdiction.  Soye  v,  McCal- 
lister,   18  Tex.  80,  99. 

Where  the  fiduciary  character  of  one 
acting  as  administrator  is  recognized 
by  the  probate  court  as  between  the 
heirs  and  creditors,  and  those  dealing 
with  the  acting  administrator,  his  au- 
thority can  not  be  called  in  question 
collaterally  for  the  purpose  of  in- 
validating his  lawful  acts,  done  in  the 
due  course  of  administration.  And 
therefore,  if  he  alienates  property  of 
the  estate  by  order  of  the  probate 
court  and  in  the  manner  prescribed  by 
law,  though  his  appointment  be  not 
regular  and  legal,  the  title  of  the  bona 
fide  purchaser  will  nevertheless  be 
good  and  indefeasible.  Poor  v.  Boyce, 
12  Tex.  440. 

Failure  of  Record  to  Show  Appoint- 
ment.— The  failure  of  a  record  to 
show  the  appointment  of  an  adminis- 
trator held  not  sufficient,  under  the 
evidence,  to  defeat  a  title  under  a  sale 
by  the  administrator.  Moseley  v. 
Stucken,  26  Tex.  Civ.  App.  290,  62  S. 
W.  1103,  affirmed  in  95  Tex.  683,  no  op. 

Where  A.  died  in  1847,  and  the 
county  records  were  burned  in  1850, 
and  subsequently  D.  took  an  oath  and 
filed  a  bond  as  A.'s  administrator,  and 
the  probate  court  issued  an  order  for 
D.  to  sell  A.'s  real  estate  at  an  admin- 
istrator's sale,  the  fact  that  the  record 
did  not  show  D.'s  appointment  as  ad- 
ministrator was  not  sufficient  to  defeat 
a  title  under  the  sale,  since  the  action 


of  the  probate  court  was  equivalent 
to  a  formal  appointment.  Moseley  v, 
Vander  Stucken.  62  S.  W.  1103,  26 
Tex.  Civ.  App.  290. 

Want  of  Bond;  Failure  to  Appoint 
Guardian  Ad  Litem. — The  validity  of 
an  order  of  sale  of  a  land  certificate, 
made  by  the  probate  court  in  1840,  did 
not  depend  on  the  regularity  of  the 
bond,  or  a  compliance  with  all  of  the 
regulations  prescribed  in  the  civil  code 
of  Louisiana.  A  bona  fide  purchaser 
was  protected  by  the  decree  of  the 
court,  if  it  had  jurisdiction;  and 
a  decree  of  sale  would  not  have 
been  an  absolute  nullity,  even  if  the 
court  had  omitted  to  appoint  an  attor- 
ney to  represent  absent  heirs.  Pleas- 
ants V.  Dunkin,  47  Tex.  343. 

Want  of  Written  Petition. — See, 
also,  ante,  "Necessity  for  Written  Pe- 
tition," II,  G,  5,  h,  (1). 

Even  though  it  should  appear  by 
the  record  that  the  application  by  an 
administrator  for  an  order  of  sale  was 
not  made  by  a  petition  in  writing,  it 
could  not,  on  principle,  be  held  to  de- 
feat the  probate  court  of  its  jurisdic- 
tion to  order  the  sale  on  the  application 
of  the  administrator;  it  would  not  sub- 
ject the  sale  to  collateral  attack  nor 
could  the  purchaser  be  affected  by  the 
irregularity,  if  such  it  was,  in  making 
the  order.  He  was  not  required  to 
look  beyond  the  judgment  of  a  court 
of  competent  jurisdiction.  Brown  v. 
Christie,  27  Tex.  73;  Alexander  v. 
Maverick,  18  Tex.  179;  Guilford  v. 
Love,  49  Tex.  715,  736. 

Under  the  probate  act  of  1848 
(Paschal's  Dig.,  art.  1319),  a  petition 
was  not  essential  to  grive  the  court  ju- 
risdiction to  order  the  sale  of  land  for 
the  payment  of  debts;  and  when  no 
petition  asking  a  sale  is  found  among 
the  papers  pertaining  to  the  estate  on 
file,  it  will  be  presumed  that  it  had 
been  lost,  rather  than  that  it  had  never 
been  filed.  Hurley  v.  Barnard,  48 
Tex.  83. 

Sale  upon  Defective  Petition. — 
Where  a  sale  of  land  belonging  to  an 
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estate  was  made  under  the  act  of  Aug. 
15,  1870,  on  an  application  merely  stat- 
ing that  the  land  should  be  sold  on 
account  of  its  condition  without  stat- 
ing statutory  grounds,  and  it  appeared 
that  at  the  time  debts  against  the  es- 
tate existed  which  the  purchase  money 
realized  did  not  satisfy  and  that  the 
estate  was  honestly  administered,  the 
sale  was  not  void  and  its  confirma- 
tion by  the  court  under  facts  existing 
which  authorized  it  passed  the  title  to 
the  purchaser  with  the  administrator's 
deed.  Gillenwaters  v.  Scott,  62  Tex. 
670. 

Sale  Procured  by  Fraud. — Under 
sales  of  land  made  by  an  admmistra- 
tor,  where  the  order  of  sale  was 
fraudulently  procured  from  the  court, 
the  title  of  the  purchaser  will  be  pro- 
tected, unless  there  be  satisfactory  evi- 
dence of  complicity,  or  that  the  pur- 
chaser had  notice  of  the  fraud.  Mc- 
Cown  V,  Foster,  33  Tex.  241. 

Where  an  administration  is  granted 
after  lapse  of  many  years,  and  the  land 
sold  to  satisfy  fraudulent  claims, 
against  an  estate,  has  passed  into 
hands  of  innocent  purchasers,  for  a 
valuable  consideration  and  without  no- 
tice, a  defrauded  party's  only  remedy 
is  personal  against  those  who  com- 
mitted such  fraud.  Martin  v.  Robin- 
son, 67  Tex.  368,  382,  3  S.  W.  550. 

Failure  to  Obtain  Extension  of 
Term  *of  Administration. — Where  an 
administrator,  after  the  expiration  of 
his  term,  continues  to  act  under  the 
sanction  of  the  probate  court,  it  is  well 
settled  that  the  mere  absence,  in  the 
record,  of  evidence  of  extension  of  the 
term  by  the  court,  does  not  invalidate 
a  sale  so  made  by  him  after  his  term 
has  expired.  Soye  v,  McCallister,  18 
Tex.  80;  Poor  v.  Boyce,  12  Tex.  440; 
Howard  v.  Bennett,  13  Tex.  309;  Dancy 
V.  Stricklinge,  15  Tex.  557;  Burdett  v. 
Silsbee,  15  Tex.  604.  See  Giddings  v, 
Steele,  28  Tex.  732. 

The  omission  of  an  administrator  to 
obtain  an  extension  of  time,  or  of  the 


court  to  make  the  entry  of  such  order 
on  its  minutes  can  not  have  the  effect 
of  invalidating  acts  done  by  the  ad- 
ministrator in  the  due  course  of  ad- 
ministration to  the  extent  of  defeating 
the-title  of  a  bona  fide  purchaser.  Poor 
V,  Boyce,  12  Tex.  440;  Townsend  v. 
Munger,  9  Tex.  300. 

Another  Suit  Pending;  Sale  before 
Notice. — A  sale  of  land  belonging  to 
a  deceased  minor's  estate  was  made  to 
satisfy  the  debts  of  the  estate,  the  pro- 
ceedings being  regular  and  under  the 
order  of  the  probate  court  of  D. 
county.  Later,  one  of  the  heirs 
brought  a  bill  of  review  in  the  pro- 
bate court  of  D.  county  to  correct  the 
orders  made  in  that  court,  on  the 
ground  that  when  letters  of  adminis- 
tration were  granted  in  D.  county^ 
there  was  pending  a  decree  of  the  dis- 
trict court  of  A.  county  fully  adjust- 
ing all  rights  and  interests  in  the  es- 
tate. Held,  that  since  the  sale  was 
made  prior  to  the  filing  of  suit  to  set 
aside  the  proceedings  in  the  county 
court  of  D.  county,  it  gave  a  good  title 
to  the  purchaser,  unless  he  had  notice 
of  the  facts  which  questioned  the  ju- 
risdiction of  the  court,  and  that  if  he 
did  have  notice  of  such  facts,  still  his 
vendee  would  be  protected  in  case  he 
paid  a  valuable  consideration  and 
bought  without  notice.  Edwards  r. 
Halbert,  64  Tex.  667;  Fortson  v,  Al- 
ford,  62  Tex.  576;  Harle  v.  Langdon,. 
60  Tex.  555,  562. 

(9)    The  Record  as  Notice, 
(a)    Right  to  Rely  upon  Order  of  Sale 
and  Confirmation. 

Courts  should  liberally  construe  all 
statutes  authorizing  executors  and  ad- 
ministrators to  sell  land,  and  much  in- 
dulgence has  been  given  to  apparent 
irregularities  in  judgments  and  de- 
crees, in  the  entries  of  clerks,  etc. 
Lynch  v.  Baxter,  4  Tex.  431,  439:  Hud- 
son V.  Jurnigan,  39  Tex.  579,  589;  Bur- 
dett V,  Silsbee,  15  Tex.  604,  608.  Sec 
also,  Alexander  v.  Maverick,  18  Tex. 
179,  195. 
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A  purchaser  at  an  administrator's 
sale  need  only  see  that  the  court  had 
jurisdiction  and  that  the  decree  au- 
thorized the  sale.  He  is  not  required 
to  go  behind  the  order  of  sale  to  see 
if  prior  proceedings  were  regular. 
Rindge  v,  Oliphint,  62  Tex.  682,  686; 
Dancy  v.  Stricklinge,  15  Tex.  557,  560; 
Bartlett  v.  Cocke,  15  Tex.  471,  478; 
Poor  V.  Boyce,  12  Tex.  440.  See  Peter- 
son V.  Lowry,  48  Tex.  408;  Alexander 
t'.  Maverick,  18  Tex.  179;  Brown  v. 
Christie,  27  Tex.  73;  Pleasants  v, 
Dunkin,  47  Tex.  343,  356;  McNally 
V.  Haynes,  59  Tex.  583,  585;  Hudson  v. 
Jurnigan,  39  Tex.  579,  589;  Burdett  v. 
Silsbee,  15  Tex.  604,  608;  Anderson 
V.  Lockhart,  2  Posey  63,  68;  Flanagan  v. 
Pierce,  27  Tex.  78,  79. 

A  purchaser  at  an  administration 
sale  who  has  purchased  in  good  faith 
and  paid  the  purchase  money,  wiJI  be 
protected  if  he  shows  an  order  of  the 
court  directing  the  sale  and  another 
confirming  it,  or  acts  of  the  court 
amounting  to  the  confirmation,  where 
the  court  has  jurisdiction  over  the  es- 
tate and  the  grounds  that  confer  ju- 
risdiction upon  the  court  to  ad- 
minister the  estate  exist.  Saul  v. 
Frame,  3  Tex.  Civ.  App.  596,  22  S.  W. 
984;  Flanagan  v.  Pierce,  27  Tex.  78, 
79;  Anderson  v,  Lockhart,  2  Posey 
63,  68. 

The  purchaser  at  an  administrator's 
sale  is  not  bound,  in  matters  that  do 
not  go  to  the  jurisdiction,  to  look  be- 
yond the  decree  of  the  court.  George 
V.  Watson,  19  Tex.  354;  Lynch  v. 
Baxter,  4  Tex.  431;  Burdett  v.  Silsbee, 
15  Tex.  604;  Dancy  v,  Stricklinge,  15 
Tex.  557;  Alexander  v.  Maverick,  18 
Tex.  179;  Brown  v.  Christie,  27 
Tex.  73. 

Bona  fide  purchasers  under  decrees 
of  the  probate  court  which  are  not 
void,  are  entitled  to  rely  upon  such 
decrees  and  to  esteem  them  as  of  ab- 
solute verity.  Martin  v.  Robinson,  67 
Tex.  368,  382,  3  S.  W.  550. 

The  case  of  McXally  v.  Haynes,  59 


Tex.  583,  holds,  in  effect,  that  the  pur- 
chaser at  an  administration  sale  is 
chargeable  with  the  vices  disclosed  by 
the  application  for  the  sale,  accom- 
panying exhibits,  if  any,  and  the  order 
of  sale;  and  that  he  may  rely  upon 
these,  and  is  not  bound  to  go  behind 
them.  Gains  v,  Barr,  60  Tex.  676,  679. 
See,  also,  Murchisoti  v.  White,  54  Tex. 
78,  86. 

Where  the  application  of  an  admin- 
istrator for  the  sale  of  land  purported 
to  be  for  the  payment  of  the  expenses 
of  administration,  the  purchaser  need 
not  look  beyond  the  application  and 
orders  of  the  court  to  ascertain 
whether  or  not  the  court  had  jurisdic- 
tion to  make  the  order  of  sale.  Storer 
V.  Lane,  1  Tex.  Civ.  App.  250,  20  S.  W. 
852. 

(b)  Same;  Purchaser  Must  Look  to 
the  Jurisdiction. 

A  purchaser  at  an  administrator's 
or  executor's  sale  must  inquire,  at  his 
peril  to  see  that  the  court  had  juris- 
diction to  make  the  order,  and  if  it 
had,  a  stranger  buying  at  a  judicial 
sale  under  it  will  be  protected.  It  is 
always  understood  that  the  jurisdic- 
tion of  the  court  has  been  rightfully 
called  into  exercise  and  that  the  order 
of  sale  is  valid.  Edwards  v,  Halbert, 
64  Tex.  667,  670;  Withers  v.  Patterson, 
27  Tex.  491,  496.  See,  also,  ante, 
"Right  to  Rely  upon  Order  of  Sale 
and  Confirmation,"  II,  G,  6,  a,  (9),  (a). 

(c)  Where  Record  Shows  That  Court 
Was  without  Power,  or  Has 
Transcended  Its  Jurisdiction. 

Where  the  facts  upon  which  an  ad- 
ministration of  an  estate  of  a  deceased 
person  was  granted  and  upon  which 
Older  of  the  sale  was  made  appear 
on  the  face  of  the  record  itself  and 
show  that  the  court  had  no  jurisdic- 
tion to  grant  such  orders,  they  are  null 
and  void,  and  will  furnish  no  protec- 
tion to  the  purchaser  under  them. 
Summerlin  v.  Rabb,  11  Tex.  Civ.  App. 
53,  55,  31  S.  W.  711,  distinguishing 
Martin  v,   Robinson,   67  Tex.  368,  3   S. 
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W.  550,  and  following  Stone  Land, 
etc.,  Co.  V.  Boon,  73  Tex.  548,  554,  11 
S.  W.  544;  Allen  v.  Peters,  77  Tex.  59, 
13  S.  W.  767;  Paul  v.  Willis,  69  Tex. 
261,  7  S.  W.  357;  Harwood  v,  Wylie, 
70  Tex.  538,  541,  7  S.  W.  789;  Duncan 
V.  Veal,  49  Tex.  603;  Wardrup  v,  Jones, 
23  Tex.  489;  Withers  v.  Patterson,  27 
Tex.  491,  492,  and  Chinn  v.  Taylor,  64 
Tex.  385;  McNally  v.  Haynes,  59  Tex. 
583,  585;  Guilford  v.  Love,  49  Tex.  715. 

The  regularity  of  the  order  will  not 
be  presumed  against  the  record;  that 
is,  if  the  record  discloses  the  fact  that 
the  court,  in  the  exercise  of  its  juris- 
diction over  the  subject  matter,  has 
transcended  the  limits  prescribed,  that 
then  the  presumption  is  repelled,  and 
the  order  is  no  protection  to  the  pur- 
chaser. As,  for  instance,  if  the  appli- 
cation which  calls  into  exercise  the 
power  of  the  court  to  order  the  sale 
of. lands,  should  disclose  the  fact  that 
the  purposes  and  objects  for  which 
the  sale  is  asked  are  wholly  foreign  to 
that  for  which  the  cour.t  is  authorized 
to  make  the  order,  then  the  purchaser 
would  be  chargeable  with  notice  of 
the  vice  in  the  sale,  and  would  not 
be  protected  by  the  presumption  of 
the  regularity  of  the  order.  Withers 
V.  Patterson,  27  Tex.  491;  Guilford  v. 
Love,  49  Tex.  715;  McNally  v.  Haynes, 
59  Tex.  583,  585. 

Where  the  record  shows  that  the 
probate  court,  in  ordering  a  sale  of 
the  land  of  a  decedent's  estate,  tran- 
scended its  powers  under  the  statute, 
the  purchaser  is  chargeable  with  no- 
tice. He  is  not,  however,  chargeable 
with  notice  of  all  proceedings  in  ad- 
ministering the  estate.  McNally  v, 
Haynes,  59  Tex.  583;  Withers  v,  Pat- 
terson, 27  Tex.  491,  500;  Merriweather 
V.  Kennard,  41  Tex.  273,  278. 

Where  the  record  of  an  administra- 
tion proceeding  discloses  that  the 
court  transcended  the  prescribed  limits 
of  its  jurisdiction,  the  presumption  of 
regularity  is  repelled,  and  no  order 
therein  can  protect  a  purchaser  of  the 


administration  property.  Tcmplcton 
V.  Falls  Land  &  Cattle  Co.,  77  Tex.  55, 
13   S.  W.  964. 

If  the  grant  of  letters  was  valid,  but 
it  was  apparent  by  the  record  that  the 
special  circumstances  authorizing  the 
court  to  order  the  sale  did  not  in  fact 
exist,  a  purchaser  at  a  sale  under  such 
order,  though  in  good  faith  and  with- 
out notice,  would  acquire  no  title. 
Withers  v.   Patterson,  27   Tex.  491. 

A  purchaser  from  an  executor  is 
charged  with  absolute  notice,  by  rea- 
son of  the  records  of  the  proceedings, 
of  any  want  of  power  in  the  executor 
to  make  the  sale.  Coy  v.  Gaye  (Ci?. 
App.),  84  S.  W.  441. 

(d)  Purchaser  Not  Bound  to  Notice 
Entire  Record;  Record  Notice  of 
What  Matters. 

Although  a  purchaser  is  chargeable 
with  notice  where  the  record  shows 
that  the  court  has  transcended  its 
powers,"  he  is  not  chargeable  with  no- 
trce  of  all  proceedings  in  administer- 
ing the  estate.  McNally  v.  Haynes, 
59  Tex.  583.  See,  also,  ante,  "Right  to 
Rely  upon  Order  of  Sale  and  Con- 
firmation,'* II,  G,  6,  a,   (9),  (a). 

A  purchaser  of  land  at  an  adminis- 
trator's sale  is  charged  with  notice  of 
prior  administration  sale  of  the  certifi- 
cate after  its  location,  but  before  issu- 
ance of  the  patent.  Brockenborough 
V,   Melton,   55  Tex.  493,  506. 

Neither  devisees  nor  purchaser  from 
them  nor  from  an  executor  are  charge- 
able with  knowledge  of  debts  of  es- 
tate or  means  in  hands  of  executor  for 
their  payment.  McDonough  v.  Cross, 
40  Tex.  251,  283. 

Although  by  a  previous  report  of  the 
administrator  there  appeared  to  be  a 
balance  due  the  estate  of  $438.36,  after 
the  payment  of  all  debts  and  expenses 
of  administration,  yet  the  application 
made  for  the  sale  of  the  land  pur- 
ported to  be  for  the  payinent  of  ex- 
penses of  administration,  and  a  pur- 
chaser need  not  look  beyond  the 
application    and    decrees    of   court   to 
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ascertain  whether  or  not  the  court 
has  jurisdiction  to  order  the  sale,  and 
such  sale  can  not  be  collaterally  at- 
tacked in  a  suit  of  trespass  to  try  title. 
Storer  v.  Lane,  1  Tex.  Civ.  App.  250, 
20  S.  W.  852. 

(10)  Rights  as  against  Recorded  Con- 
veyances. 

In  suit  on  bond  for  purchase  price 
of  the  land  sold  at  an  administrator's 
sale,  purchaser  can  not  defend  on 
ground  that  intestate  had  conveyed 
land  during  lifetime,  where  the  deed 
was  on  record.  Ward  v,  Williams,  45 
Tex.  617,  620. 

Where  the  alleged  paramount  out- 
standing titles,  exhibited  by  the 
answer,  appear  to  have  been  duly 
recorded,  the  defendant,  in  addition  to 
the  application  of  the  maxim  caveat 
emptor,  is  chargeable  with  constructive 
notice  of  the  superior  title.  Thomp- 
son V.  Munger,  15  Tex.  523,  527. 

Defective  Recordation;  Recordation 
in  Wrong  County. — The  assignment  of 
a  land  certificate,  accompanied  by  a 
declaration  of  trust  in  the  assignee,  of 
the  same  date,  and  recorded  at  the 
same  time,  but  in  a  county  different 
from  the  one  in  which  the  land  is  lo- 
cated, does  not  affect  a  purchaser  at 
an  administrator's  sale  with  notice  of 
the  trust.  Love  v.  Berry,  22  Tex.  371, 
372. 

(11)  Will  PUed  and  Proved,  as  Notice 
to  Purchaser. 

Where  land  in  Texas  owned  by  a 
nonresident  was  sold  to  pay  debts  in 
spite  of  the  testator's  will,  a  copy  of 
which  was  filed  and  proved  in  Texas, 
such  will  was  not  within  the  chain 
of  title  of  a  subsequent  purchaser,  so 
as  to  charge  him  with  notice  of  out- 
standing equities.  Nelson  v.  Bridge, 
87  S.  W.  885,  39  Tex.  Civ.  App.  283. 

b.     Warranties    and    Representations; 

Rule  of  Caveat  Emptor. 
(1)    Caveat  Emptor  the  General  Rule; 

No  Implied  Warranty. 
In  an  executor's  administrator's  sale 
under   order   of   court    which    is    a   ju- 

7  Tex— 54 


dicial  sale  and  operates  in  rem,  there 
is  no  warranty  express  or  implied. 
The  administrator  sells  only  such  title 
as  the  estate  had.  The  maxim  caveat 
emptor  applies;  and  mere  defects  of 
title  can  not  avail  the  purchaser,  either 
as  a  defense  to  an  action  for  the  pur- 
chase money  or  as  a  ground  for 
rescinding  the  contract.  The  pur- 
chaser has  no  grounds  of  complaint 
for  defects  in  the  quantity,  quahty,  or 
title  of  the  property  purchased. 
Thompson  v.  Munger,  15  Tex.  523, 
527;  Lynch  t/.  Baxter,  4  Tex.  431;  Wil- 
liams V.  McDonald,  13  Tex.  322,  323; 
Medlin  v.  Wilkins,  60  Tex.  409,  417; 
Ward  V.  Williams,  45  Tex.  6X7;  Hamil- 
ton V.  Pleasants,  31  Tex.  638;  Hurt  v, 
Blackburn,  20  Tex.  601;  Walton  v, 
Reager,  20  Tex.  103;  Doxey  v.  Burns, 
37  Tex.  719;  Hawpe  v.  Smith,  25  Tex. 
Supp.  448;  Club  Land,  etc.,  Co.  v.  Dal- 
las County,  26  Tex.  Civ.  App.  449.  64 
S.  W.  872;  Edmondson  v.  Hart,  9  Tex. 
554;  Altgelt  v.  Mernitz,  37  Tex.  Civ. 
App.   397,  83   S.  W.   891. 

"The  court  orders  the  sale  in  such 
cases  only  of  such  interest  and  estate 
and  rights  in  the  premises  as  the  execu- 
tor or  administrator  had  or  could  have 
asserted  for  the  estate  in  his  official 
capacity;  no  more,  no  less.  The  pur- 
chaser succeeds  to  his  rights  and  atti- 
tude in  respect  to  the  property  sold, 
stands  in  his  place,  and  acquires  his 
interest  as  the  same  existed  in  his 
hands,  subject  to  all  the  infirmities  of 
title  then  attaching  to  the  estate.  The 
purchaser  buys  at  his  peril,  and  takes 
upon  himself  the  risk  of  any  outstand- 
ing rights  that  could  have  been  suc- 
cessfully asserted  against  the  de- 
cedent; and  if,  by  reason  of  the  exist- 
ence of  such  rights,  whether  known  or 
not,  he  takes  nothing  by  his  purchase, 
he  will  not  be  heard  to  complain.*' 
This  is  because  they  are  judicial  sales 
and  operate  in  rem.  Altgelt  t/.  Mer- 
nilz,  37  Tex.  Civ.  App.  397,  83  S.  W. 
891;  Lynch  v.  Baxter,  4  Tex.  431;  Wil- 
liams V.  McDonald,  13  Tex.  322;  Wal- 
ton V.  Reager,  20  Tex.  103. 
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**If  the  executor,  having  authority  to 
sell,  puts  up  and  exposes  for  sale  a 
certain  tract  of  land,  the  purchaser  is, 
in  the  absence  of  fraud  or  misrepre- 
sentation, bound  to  pay  his  bid,  al- 
though the  testator  had  no  title;  for 
at  such  a  sale  he  sells  the  interest  of 
his  testator's  estate,  whatever  it  may 
be,  without  any  warranty  or  guar- 
anty." Altgelt  V.  Mernitz,  37  Tex. 
Civ.  App.  397,  83  S.  W.  891;  Herring- 
ton  V.  Williams,  31  Tex.  448,  462; 
Stephenson  v.  Marsalis,  11  Tex.  Civ. 
App.  162,  169,  33  S.  W.  383;  O'Connor 
V,  Vineyard,  91  Tex.  488,  497,  44  S.  W. 
485. 

"An  attack  upon  such  sales  when 
they  are  ordered  and  approved  by  a 
court  of  competent  jurisdiction,  is  in 
the  nature  of  an  attack  upon  a  sale 
made  by  virtue  of  an  execution  regu- 
larly issued  upon  a  valid  judgment,  at 
which  every  bidder  at  the  sale  is  fore- 
warned that  he  must  beware  that  if  he 
buys  it  is  at  the  peril  of  getting  no 
better  title  to  the  property  than  is  in 
the  execution  debtor."  Altgelt  v.  Mer- 
nitz, 37  Tex.  Civ.  App.  397,  83  S.  W. 
991. 

A  probate  sale  can  only  convey  the 
interest  of  the  estate;  it  can  not  give 
the  purchaser  an  interest  inconsistent 
with  that  of  the  estate  recognized  by 
same  court  in  previous  proceedings. 
Guilford  v.  Love,  49  Tex.  715,  729. 

A  purchaser  at  an  administrator's 
sale,  of  inchoate  title,  must  himself, 
perfect  it.  Williams  v,  McDonald,  13 
Tex.  322,  323. 

But  Purchaser  Takes  All  the  Title 
That  the  Estate  Has.— But  while  it  is 
true,  that  a  purchaser  at  administra- 
tor's sale,  purchases  at  his  own  risk, 
and  only  takes  such  title  as  the  estate 
has,  he  takes  all  the  title  the  estate 
has.     Love  v.  Berry,  22  Tex.  371,  378. 

(8)    Duty  of    Purchaser   to    Ascertain 
Authority  of  Administrator. 
A  purchaser  at  an  executor's  or  ad- 
ministrator's sale  of  land  purchases  at 
his  own  peril,  and  is  required  to  ascer- 


tain the  grounds  and  authority  of  such 
executor  or  administrator,  not  from 
his  declarations  at  the  time  of  the 
sale,  but  from  the  orders  of  the  court 
and  the  statutes  of  the  state  in  regard 
to  his  duties  in  the  premises.  Hamil- 
ton V.   Pleasants,  31  Tex.  638. 

(8)  Duty  of  Administrator  to  Make 
Defects  Known. 

The  mer«  silence  of  the  administra- 
tor in  respect  to  the  title  or  quality, 
though  he  may  know  it  to  be  defective, 
will  not  amount  to  a  fraud  vitiating  the 
sale.  Thompson  v.  Munger,  15  Tex. 
523;  Altgelt  v.  Mernitz,  37  Tex.  Civ. 
App.  397,  83  S.  W.  891.  See  White  v. 
Frank,  91  Tex.  66,  71,  40  S.  W.  962, 
reversing  39  S.  W.  988. 

The  maxim  caveat  emptor  is,  in 
general,  a  sufficient  answer  to  mere 
silence  in  regard  to  defects  open  to 
observation.  Thompson  v,  Munger, 
15  Tex.  523,  527. 

(4)  Authority  to  Bind  the  Estate  by 
Warranty  or  Representation. 

The  powers  of  an  administrator  re- 
lating to  the  sale  and  conveyance  of 
land  are  wholly  statutory.  He  can 
make  only  such  title  as  the  estate  has 
to  convey,  and  can  not  bind  the  estate 
by  a  covenant  of  general  warranty  in 
a  deed,  nor  by  any  oral  agreement,  ex- 
press or  implied,  to  indemnify  the  pur- 
chaser for  any  loss  he  may  sustain  by 
reason  of  any  defect  in  the  title  to  the 
land  conveyed.  His  duty  is  to  sell 
just  such  title  as  the  estate  has  and 
his  deed  can  have  no  other  effect 
Club  Land,  etc.,  Co.  z\  Dallas  County, 
26  Tex.  Civ.  App.  449,  64  S.  W.  872, 
reversed  in  95  Tex.  2Q0;  Hamilton  v. 
Pleasants,  31  T^x.  638;  Nesbit  v. 
Richardson,  14  Tex.  656,  658;  Able  v. 
Chandler,  12  Tex.  88,  92;  Lynch  v, 
Baxter,  4  Tex.  431,  437;  Dallas 
County  V.  Club  Land.  etc..  Co.,  95  Tex. 
200,  66  S.  W.  294,  affirming  64  S.  W. 
872;  Ward  v.  Williams,  45  Tex.  617. 

If  the  administrator,  in  executing  the 
order  of  the  court,  gives  the  purchaser 
a  bond  for  a  warranty  title,  it  is  not 
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in  his  character  as  administrator,  and 
he  can  not  bitid  the  estate  of  his  intes- 
tate by  such  a  covenant.  Lynch  v. 
Baxter,  4  Tex.  431. 

Under  1  Sayles'  Annotated  Civil 
Statutes  of  1879,  arts.  2144,  2147,  a 
judgment  against  an  estate  for  a  loss 
sustained  by  reason  of  a  defect  of  title 
in  land  conveyed  by  the  administrator 
under  a  covenant  of  warranty  held  er- 
ror. Club  Land,  etc.,  Co.  v.  Dallas 
County,  26  Tex.  Civ.  App.  449,  64  S. 
W.  872. 

(6)  Duty  to  Give  Personal  Guaranty; 
Personal  LiabOity  of  Adminis- 
trator. 

An  administrator  is  not  bound  to 
give  a  personal  guaranty  of  title. 
Nesbit  V.  Richardson,  14  Tex.  656, 
659. 

Personal  Liability. — It  seems  that  an 
administrator  is  not  bound  by  a  per- 
sonal gruaranty  of  title  voluntarily 
made  to  a  purchaser  at  a  probate  sale. 
Nesbit  V.  Richardson,  14  Tex.  656,  659. 

Where  an  administrator  recites  in  a 
deed  that  he  does  not  bind  himself 
personally,  and  makes  covenant  of 
warranty  in  his  capacity  of  adminis- 
trator, he  can  not  be  held  liable  per- 
sonally on  such  covenant.  Judgment, 
Club  Land  &  Cattle  Co.  v.  Dallas 
County,  64  S.  W.  872.  26  Tex.  Civ. 
App.  449,  modified.  Dallas  County  v. 
Club  Land  &  Cattle  Co.,  66  S.  W.  294, 
95  Tex.  200. 

But  an  administrator,  giving  assur- 
ances to  purchaser  that  he  could  and 
would  make  good  title,  is  bound  to  do 
so,  if  practicable.  Nesbit  v,  Richard- 
son, 14  Tex.  656,  660. 

An  administrator  can  not  be  held 
answerable  in  damages  for  misrepre- 
sentations as  to  land  sold,  in  suit  for 
purchase  money.  Thompson  v. 
Munger,   15  Tex.  523,  530. 

(6)     Limitations    of   Rule    of    Caveat 

Emptor, 
(a)     Does   Not    Necessarily   Take    as 

under  a  Quitclaim  Deed. 
A    purchaser    at    an    administrator's 


sale  does  not  necessarily  take  as  under 
a  quitclaim  deed.  Lumpkin  v.  Adams, 
74  Tex.  96,  103,  11  S.  W.  1070.  See 
Walton  V,  Reager,  20  Tex.  103. 

(b)  Rule  Extends  Only  to  Matters 
Discoverable  by  Ordinary  Dili- 
gence. 

It  is  true  that  the  doctrine  of  caveat 
emptor  is  said  to  apply  to  sales  by  ad- 
ministrators. But  this  doctrine  ap- 
plies only  so  far  as  to  affect  a  pur- 
chaser at  an  administrator's  sale  with 
notice  of  everything  that  he  could 
have  ascertained  by  the  use  of  ordi- 
nary diligence.  Love  v.  Berry,  22 
Tex.  371,  378;  Cheveral  v.  Bowman,  2 
App.  Civ.  Cases,  §  114. 

(c)  Not  Affected  by  Secret  Convey- 
ances, Trusts  or  Equities. 

A  purchaser  at  administrator's  sale 
does  not  necessarily  take  as  under  a 
quitclaim  deed,  and  he  may,  as  a  bona 
fide  purchaser  without  notice,  be  en- 
titled to  protection  against  prior  con- 
veyances by  the  decedent  and  secret 
trusts  between  him  and  others.  Lump- 
kin V.  Adams,  74  Tex.  96,  11  S.  W.  1070. 

A  purchaser  from  an  administrator 
stands  in  the  place  of  creditors,  and  is 
protected  against  unrecorded  deeds. 
Wallace  v.  Crow  (Sup.),  1  S.  W.  372,  374; 
Taylor  v.  Harrison,  47  Tex.  454;  Ayres 
V.  Duprey,  27  Tex.  593;  Grace  v.  Wade, 
45  Tex.  522;  Lumpkin  v.  Adams,  74 
Tex.  96,  103,  11  S.  W.  1070;  Love  v. 
Berry,  22  Tex.  371,  372.  See  White  v. 
Frank,  91  Tex.  66,  74,  40  S.  W.  962,  re- 
versing 39  S.  W.  988. 

A  purchaser  from  the  heirs  or  rep- 
resentatives of  the  vendor,  if  he  pur- 
chases and  pays  for  the  land,  without 
actual  or  constructive  notice  of  the 
equities  arising  out  of  a  previous  sale, 
is  as  fully  within  the  spirit  and  equity 
of  the  statute  as  a  second  purchaser 
from  the  vendor  himself.  Love  v. 
Berry,  22  Tex.  371,  378;  Rodgers  v. 
Burchard,  34  Tex.  441,  453;  Taylor  v, 
Harrison,    47   Tex.   454,    459. 

"It  can  hardly  be  said  to  be  the  duty 
of  an  administrator  when  he  knows  of 
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a  defect  in  the  title  of  his  intestate  to 
conceal  the  fact  and  to  sell  to  an  in- 
nocent purchaser  to  the  injury  of  the 
grantee  in  a  prior  conveyance.  But 
when  the  apparent  title  is  in  the  es- 
tate, and  no  defect  in  that  title  is 
known,"  it  is  the  duty  of  the  court  to 
order  the  sale  and  of  the  administra- 
tor to  sell  and  convey  the  land  in  such 
manner  as  to  protect  the  purchaser 
against  an  unknown  and  unrecorded 
title.  "It  being  to  the  interest  of  the 
estate  and  of  its  creditors  that  the 
property  should  be  sold  according  to 
the  apparent  title,  when  no  defect  is 
known,  it  is  the  duty  of  the  court  so 
to  order  it  sold  and  of  the  administra- 
tor to  sell  it,  and  it  should  be  pre- 
sumed that  such  was  the  intention  un- 
less it  affirmatively  appear  from  the 
proceedings  that  it  was  merely  a 
doubtful  title  or  a  chance  of  title 
which  was  sold."  White  v.  Frank,  91 
Tex.  66,  71,  40  S.  W.  962,  reversing  39 
S.  W.  988. 

The  purchaser  at  an  administrator's 
sale  who  has  no  knowledge  or  notice 
of  secret  equities  of  third  persons  is 
not,  affected  thereby,  but  takes  the 
legal  title  which  was  in  the  estate  free 
from  such  equities.  Love  v.  Berry,  22 
Tex.  371,  378;  Graham  v.  Hawkins,  38 
Tex.  628,  635;  Cheveral  v.  Bowman,  2 
App.  Civ.  Cases,  §  114. 

Recitals  in  Will  as  Notice  of  Com- 
munity Character  of  Estate;  Rights 
under  Quitclaim  Deed — Testator,  a 
nonresident,  died,  leaving  land  in 
Texas,  and  after  his  will  had  been  pro- 
bated in  the  state  of  his  residence,  ad- 
ministration was  taken  out  on  his  es- 
tate in  Texas,  and  after  proof  of  a 
copy  of  his  will  the  land  in  controversy, 
of  which  he  had  the  apparent  legal 
title  when  he  died,  was  appraised  in 
its  entirety,  and  ordered  sold,  without 
recognition  or  mention  of  any  out- 
standing interest,  for  the  payment  of 
debts.  Held,  that  the  administrator's 
deed  to  the  purchaser,  though  a  quit- 
claim, was  sufficient   to  sustain  a  plea 


that  the  purchaser  was  a  purchaser  in 
good  faith  and  without  •  notice  that 
the  land  was  community  property  and 
that  a  portion  thereof  belonged  to  the 
distributees  of  testator's  deceased  wife. 
Nelson  v.  Bridge,  39  Tex.  Civ.  App. 
283,  87  S.  W.  885,  affirmed  in  101  Tex. 
651,  no  op. 

The  purchaser  of  the  land  was  not 
charged  with  notice  that  the  land  was 
community  property,  and  of  the  rights 
of  testator's  children  by  the  recitals  of 
his  will,  a  copy  of  which  was  pr(K 
bated  in  Texas,  in  which  the  children 
were  referred  to  as  testator's  children 
and  made  his  devisees.  Nelson  p. 
Bridge,  39  Tex.  Civ.  App.  283,  S7  S.  W. 
885,  affirmed  in  101  Tex.  651,  no  op. 

"If,  however,  it  be  conceded  that  he 
must  take  notice  of  the  recitals  of  the 
will,  and  therefore  of  the  fact  that 
the  testator  had  children,  still  the  facts 
fall  short  of  avoiding  his  actual  igno- 
rance of  defendants'  claims,  for  it  is 
well  settled  that  that  alone  is  not 
enough  to  charge  him  with  notice. 
(Lyster  v.  Leighton,  36  Tex.  Civ.  App. 
62,  81  S.  W.  1033,  affirmed  in  98  Tex. 
623,  no  op.;  Smith  v.  Olsen  &  Son,  23 
Tex.  Civ.  App.  458,  56  S.  W.  568,  af- 
firmed in  94  Tex.  701,  no  op.;  Hall  v. 
Gwynne,  4  Tex.  Civ.  App.  109,  23  S. 
W.  289.)  So  it  is  immaterial  whether 
the  legal  title  to  their  maternal  an- 
cestor's interest  was  in  the  testator's 
estate  or  in  the  defendants',  for  if  it 
be  conceded  that  the  burden  of  proof 
to  show  want  of  notice  was  on  the 
plaintiff,  it  had  been  discharged  ac- 
cording to  the  agreed  facts,  so  far  as 
actual  knowledge  is  concerned."  Kel- 
son V.  Bridge,  39  Tex.  Civ.  App.  283, 
87  S.  W.  885,  887,  affirmed  in  101  Tex. 
651,  no  op. 

Transfer  Defectively  Recorded— 
An  assignment  of  a  land  certificate  ac- 
companied by  a  declaration  of  trust, 
recorded  in  county  other  than  that 
where  the  land  lies,  gives  no  notice  to 
the  purchaser  at  an  administrators 
sale.     Love  v.  Berry,  22  Tex.  371,  378. 
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Immaterial  That  Administrator  Had 
Notice. — It  is  imftiaterial  that  the  ad- 
ministrator may  have  had  notice.  Love 
V.  Berry,  22  Tex.  371,  372. 

(d)     Sam^;    Where    Purchaser     Buys 
Mere  Equity  or  Chance  of  Title. 

Where  the  purchase  is  of  a  mere 
equity,  which  owes  its  existence  to  a 
court  of  chancery,  and  can  not  be  en- 
forced without  its  assistance,  all  rea- 
son for  departing  from  the  general 
maxim,  no  one  can  transfer  to  another 
a  greater  or  more  right  than  he  has, 
is  at  an  end;  and  the  right  acquired  by 
a  vendee  under  the  sale  is  necessarily 
limited  to  that  of  the  vendor.  In  other 
words,  equity  deals  with  the  purchaser 
of  an  equitable  title  as  the  law  deals 
with  the  purchaser  of  a  legal  title,  and 
regards  the  purchase  as  incapable  of 
cither  defeating  rights  or  creating 
them.  When,  therefore,  a  purchaser 
buys  an  equitable  estate  with  a  knowl- 
edge of  its  real  character,  and  with- 
out obtaining  the  legal  title,  he  can 
found  no  claim  on  the  mere  fact  of  the 
purchase,  and  must  stand  or  fall  by 
the  title  of  the  vendor.  In  such  a  case 
the  purchaser  acquires  only  an  equita- 
ble title,  and  takes  it  subject  to  all  ex- 
isting equities.  Herrington  v,  Wil- 
liams, 31  Tex.  448. 

The  intestate  of  the  administrator 
had  passed  the  equitable  title  out  of 
himself  for  at  least  two  hundred  acres 
of  land,  and,  whether  it  had  de- 
scended by  a  regular  transmission  to 
tjic  tenant  in  possession  or  not,  it  was 
sufficient  for  him  as  a  shield  of  de- 
fense to  his  possession,  to  show  upon 
the  trial  that  the  prior  and  better 
equity  had  passed  out  of  the  intestate 
in  his  lifetime,  and  was  lodged  else- 
where than  in  the  keeping  of  the  pur- 
chaser at  the  administrator's  sale. 
Herrington  v.   Williams,  31   Tex.  448. 

Does  Not  Depend  upon  Term  of 
Deed. — Whether  a  purchaser  at  an  ad- 
ministrator's sale  without  actual  or 
implied  notice  of  a  prior  unrecorded 
deed    can    claim   protection    against    a 


previous  conveyance  does  not  depend 
upon  the  form  of  the  deed,  but  if  it 
appears  from  the  .whole  transaction 
that  the  land  itself  was  sold  and  pur- 
chased and  not  a  mere  claim  upon  it 
or  a  chanced  title,  such  purchaser  may 
be  an  innocent  purchaser.  White  v, 
Frank,  91  Tex.  66,  40  S.  W.  962;  Nel- 
son V,  Bridge,  39  Tex.  Civ.  App.  283, 
87  S.  W.  885,  887,  affirmed  in  101  Tex. 
651,  no  op.;  Saunders  v.  Isbell,  5  Tex. 
Civ.  App.  513,  615,  24  S.  W.  307; 
Taylor  v,  Harrison,  47  Tex.  454. 

A  conveyance  of  the  right  and  title 
of  an  intestate  by  an  administratdr, 
under  a  statute  which  declares  the  ef- 
fect of  the  conveyance  to  be  to  pass 
the  right  and  title  of  the  estate,  is  no 
less  effective  than  a  deed  which  in 
form  conveys  the  property  itself. 
White  V,  Frank,  91  Tex.  66,  72,  40  S. 
W.   962,   reversing  39   S.   W.   988. 

Same;  Purchase  from  Heir  as  Com- 
pared with  Purchase  from  Adminis- 
trator.— In  the  opinion  in  Taylor  v. 
Harrison,  47  Tex.  454,  it  is  intimated 
that  with  respect  to  unrecorded  con- 
veyances and  unknown  equities,  a  pur- 
chaser from  an  administrator  stands 
upon  a  better  footing  than  a  pur- 
chaser from  an  heir.  White  v.  Frank, 
91  Tex.  66,  40  S.  W.  962,  reversing  39 
S.  W.  988. 

Pacts  Held  to  Show  Sale  of  Prop- 
erty.— One  who  derives  title  through 
a  sale  and  conveyance  by  the  adminis- 
trator of  an  estate  of  "all  the  right, 
title,  and  interest"  of  the  estate  in  the 
lands,  without  warranty,  is  a  bona  fide 
purchaser  for  value,  as  against  the 
holder  of  an  unrecorded  title,  under 
Laws  1876,  p.  114,  §  85,  providing  that 
on  the  compliance  with  the  terms  of 
the  sale  the  executor  shall  deliver  a 
conveyance  of  the  property,  which  con- 
veyance shall  vest  the  title  that  the  in- 
testate had  in  the  purchaser,  the  words 
"all  the  right,  title,  and  interest  of 
the  estate"  not  being  intended  to  limit 
the  conveyance  to  a  mere  transfer  of 
the  chance  of  title.  Judgment,  Duprec 
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V.  Frank  (Civ.  App.),  39  S.  W.  988, 
reversed.  White  v.  Franks,  40  S.  W. 
962,  91  Tex.  66.  .  See,  also,  Threadgill 
V.  BickerstaflF,  87  Tex.  520,  29  S.  W.  757. 

A  sale  by  an  administrator  of  an  un- 
divided one-half  interest  in  the  land  de- 
scribed in  the  deed  was  a  conveyance 
of  such  one-half  interest  and  not  a 
mere  quitclaim  and  a  purchaser  from 
such  grantee  was  an  innocent  pur- 
chaser. White  V.  Frank,  91  Tex.  66, 
40   S.   W.   962. 

Facts  Held  to  Show  That  Pjirchaser 
Took  Chance  of  Title— In  the  case  of 
Hitchler  v.  Scanlan,  15  Tex.  Civ.  App. 
40,  39  S.  W.  633,  affirmed  in  93  Tex. 
641,  no  op.,  in  which  a  writ  of  error 
was  refused,  a  lot  of  land  belonging  to 
the  testator  had  been  subdivided  by 
him  into  small  lots,  and  a  number  of 
them  had  been  sold  in  his  lifetime. 
His  estate  having  been  administered 
in  the  probate  court  and  a  partition 
ordered,  the  commissioners  reported 
that  they  were  unable  to  divide  this 
property  among  the  heirs  because  they 
could  not  ascertain  what  part  of  it  be- 
longed to  the  estate.  Under  these  cir- 
cumstances "the  right  title  claim  and 
interest  of  the  heirs  and  devisees"  in 
the  lot  were  ordered  to  be  sold  and  were 
sold.  It  was  held  that  the  purchaser  was 
not  an  innocent  purchaser,  as  against 
persons  to  whom  the  testator  had  con- 
veyed subdivisions  of  the  tract.  The 
proceedings  showed  that  it  was  not 
the  purpose  to  sell  the  lands  that  the 
testator  had  conveyed,  but  merely  so 
much  of  the  original  lot  as  remained 
unsold — whatever  that  might  be.  The 
purchaser  took  the  chance  of  the  title 
as  to  such  parcels  as  had  been 
previously  conveyed  and  could  not  be 
a  bona  fide  purchaser.  It  was  upon 
this  ground  that  the  ruling  of  the 
court  of  civil  appeals  was  sustained. 
See  White  v.  Frank,  91  Tex.  66,  73,  40 
S.  W.  962,  reversing  39  S.  W.  988. 
(e)  Application  of  Rule  in  Case  of 
Fraud,  Misrepresentation,  or  Mis- 
take. 

The    doctrine    of   caveat    emptor,     in 


its  application  to  judicial  sales,  docs 
not  extend  to  a  discharge  of  those 
who  make  the  sales  from  the  obliga- 
tion which  obtains  in  all  sales,  to  act 
fairly  and  not  fraudulently.  Crayton  v. 
Munger,  9  Tex.  285;  Able  v.  Chandler, 
12  Tex.  88;  Coombs  v.  Lane,  17  Tex. 
280,  283;  Roehl  v.  Pleasants,  31  Tex. 
45,  49. 

In  the  absence  of  fraud  or  mistake, 
the  rule  of  caveat  emptor  applies  to 
probate  sales.  Edmondson  v.  Hart,  9 
Tex.  554. 

The  maxim  that  fraud  vitiates  every- 
thing it  touches  extends  to  sales  by 
administrators;  and,  in  such  case,  the 
rule  caveat  emptor  will  not  apply.  Rice 
V,  Burnet,  39  Tex.  177. 

Doctrine  at  Law  and  in  Equity.— 
While,  at  law,  the  rule  of  caveat 
emptor  governs  a  purchase  at  an  ad- 
ministrator's sale,  in  equity  there  may 
be  such  fraud  or  mistake  as  would 
entitle  the  purchaser  to  relief.  Medlin 
V.  Wilkins,  60  Tex.  409,  417;  Ward  v. 
Williams,  45  Tex.  617,  619;  Club  Land, 
etc.,  Co.  V,  Dallas  County,  26  Tex. 
Civ.  App.  449,  452,  64  S.  W.  872,  re- 
versed in  95  Tex.  200.  See,  also, 
Hawpe  V.  Smith,  25  Tex.  Supp.  448, 
451;  Walton  v.  Reager,  20  Tex.  103, 
109;  Lynch  v.  Baxter,  4  Tex.  431,  437; 
Williams  v.  McDonald,  13  Tex.  322,  323. 

Representation  Not  Such  as  Pur- 
chaser Entitle  to  Rely  upon.— If  the 
representation,  whether  true  or  false, 
was  not  such  a  one  as  the  purchaser 
had  any  right  to  rely  upon,  in  mak- 
ing the  purchase,  it  will  not  take  the 
case  out  of  the  rule  caveat  emptor. 
Mitchell  V.  Zimmerman,  4  Tex.  75,  80; 
Walton  V,  Reager,  20  Tex.  103,  109: 
Crayton  v.  Munger,   9  Tex.  285. 

Relief  Granted.— Fraudulent  rcpre 
sentations  made  by  an  administrator 
at  the  sale  of  property  of  the  estate, 
respecting  the  character  and  sound- 
ness of  the  property,  by  which  the  pur 
chaser  is  misled,  entitle  the  latter  to 
a  rescission  of  the  contract,  or  an 
abatement  of  the  price  contracted  to 
be  paid.    Able  r.  Chandler,  12  Tex.  8S. 
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An  administrator  sold  at  public  sale 
a  tract  of  land  which  he  declared  to 
be  the  property  of  his  intestate,  well 
knowing  it  was  not  so,  for  which  the 
purchasers  gave  their  note,  on  which 
judgment  was  rendered  against  them; 
they  not  having  been  informed  of  the 
fraud  until  after  the  judgment.  Verdict 
being  rendered  for  the  plaintiffs  (the 
purchasers)  against  the  administrator 
for  the  amount  they  had  paid  and  for 
the  value  of  the  improvements  made, 
the  court  held  that  they  were  entitled 
to  judgement  and  execution,  and  ordered 
that  the  execution  against  them,  the 
whole  not  being  paid,  should  be  en- 
joined.    Coombs  V,  Lane,  17  Tex.  280. 

Same;  As  Conferring  Right  to 
Other  Estate  Land  than  Sold— ''If  the 
representations  of  the  administrator  as 
to  the  lines  and  corners  of  land  that 
he  is  about  to  sell  under  order  of 
court  could  have  in  any  case  the  effect 
to  so  bind  the  estate  or  heirs  as  to 
vest  in  the  purchaser  title  to  other 
lands  of  the  estate  than  those  adver- 
tised and  sold,  and  which  sale  con- 
firmed by  the  court,  it  would  have  to 
be  when  the  administrator's  declara- 
tions as  to  the  lines  and  corners  are 
positive  and  misleading  in  character, 
and  the  purchaser  had  relied  upon 
such  declarations  in  making  the  pur- 
chase." Medlin  v,  Wilkins,  60  Tex. 
409,  417. 

Burden  of  Proel*— The  burden  rests 
upon  the  purchaser  to  establish  fraud 
or  mistake.  Ward  v,  Williams,  45 
Tex.  617;  Medliii  v,  Wilkins,  60  Tex. 
409,  417. 

If  a  purchaser  at  an  administrator's 
sale  would  take  himself  out  of  the 
maxim  of  caveat  emptor,  he  must  sat- 
isfactorily prove  that  the  administra- 
tor represented  the  property  sold  to 
belong  to  the  estate  of  his  intestate, 
and  that  it  does  not.  Walton  v. 
Reager,  20  Tex.  103;  Hawpe  v.  Smith, 
25  Tex.  Sup.  448,  451. 

Representations  Not  Amounting  to 
Fraud. — An  executor's  declaration,  at 
sale,    that    sale     was     for     confederate 


money  could  not  operate  as  a  fraud 
on  the  purchaser.  Hamilton  v.  Pleas- 
ants, 31  Tex.  638,  641. 

Where  the  representation  of  an  ad- 
ministrator that  his  intestate  had  good 
title  and  that  he  can  make  good  title 
to  the  land  is  but  the  honest  expres- 
sion of  his  opinion  upon  facts  equally 
well  known  to  the  purchaser  at  the 
time,  the  purchaser  is  not  relieved 
thereby  from  the  rule  of  caveat 
emptor.  Walton  v,  Reager,  20  Tex. 
103. 

"The  case  of  Mitchell  v,  Zimmer- 
man, 4  Tex.  75,  was  one  where  relief 
was  granted,  upon  the  ground  of  false 
representations  to  the  quantity  of  land 
rented,  where  the  party  deceived  had 
not  fairly  the  means  of  detecting  the 
gross  mistake.  In  the  case  of  Able  v. 
Chandler,  12  Tex.  88,  the  false  repre- 
sentations relieved  against,  were  con- 
cerning the  particular  qualities  of  a 
slave,  which  no  one  but  an  owner 
would  reasonably  have  the  means  of 
knowing.  In  the  case  of  Coombs  v. 
Lane,  17  Tex.  280,  the  administrator 
represented  that  the  land  sold  be- 
longed to  the  estate  of  Elizabeth  Gray, 
located  by  virtue  of  her  headright  cer- 
tificate; but  the  truth  was,  that  a  part 
of  her  headright  had  been  located  on 
it,  which  he  had  subsequently  raised, 
and  located  on  another  tract  of  land. 
Here  was  a  distinct  fact  represented 
which  was  false.  And  that  which  con- 
stituted the  falsity — the  raising  the  lo- 
cation and  placing  the  certificate  on 
another  tract — was  not  a  matter 
readily  open  to  detection."  Walton  v, 
Reager,  20  Tex.  103,  110. 

Where  an  administrator  conveys 
land  belonging  to  an  estate,  an  oral 
agreement  by  the  administrator  to  in- 
demnify the  purchaser  for  any  loss 
sustained  through  a  defect  of  title,  of 
which  both  parties  were  aware,  is  not 
such  a  fraudulent  representation  as  to 
entitle  a  purchaser  to  equitable  relief 
against  the  estate.  (Civ.  App.),  Club 
Land  &  Cattle  Co.  v.  Dallas  County, 
1 64   S.   W.   872,   26  Tex.   Civ.   App.   449, 
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judgment  modified  Dallas  County  v. 
Club  Land  &  Cattle  Co.  (Sup.),  ««  S. 
W.  294,  95  Tex.  200. 

Sayles'  Ann.  Civ.  St.  1897,  arts.  2144, 
2147,  provide  that  after  confirmation  of 
a  sale  of  a  decedent's  land  the  admin- 
istrator shall  execute  a  proper  convey- 
ance on  the  purchaser's  complying 
with  the  terms  of  the  sale,  which  shall 
be  by  deed,  and  shall  vest  the  right  or 
title  that  the  intestate  had  in  such 
real  estate  in  the  purchaser.  An  ad- 
ministrator conveyed  land  belonging 
to  the  estate,  both  the  administrator 
and  the  purchaser  knowing  of  a  defect 
in  the  title.  The  administrator's  deed 
contained  a  covenant  of  general  war- 
ranty, and  a  clause  providing  that  the 
administrator  did  not  bind  himself 
personally.  Held,  that  on  a  failure  of 
title  the  purchaser  could  not  claim 
from  the  estate  the  amount  of  the  pur- 
chase money,  as  the  administrator  had 
no  power  to  bind  the  estate.  (Civ. 
App.),  Club  Land  &  Cattle  Co.  v,  Dal- 
las County  64  S.  W.  872,  26  Tex.  Civ. 
App.  449,  judgment  modified  Dallas 
County  V.  Club  Land  &  Cattle  Co. 
(Sup.),  66  S.  W.  294,  95  Tex.  200. 

Want  of  Title,  Previous  Convey- 
ance as  a  Fraud  upon  Purchaser. — It 
has  not  been  decided  by  the  supreme 
court  that  a  mere  want  of  title  in  an 
estate  to  land,  at  the  time  of  an  ad- 
ministrator's sale,  would  constitute  an 
equitable  defense.  The  suggestion 
made  in  Walton  v.  Reager,  20  Tex. 
103,  that  a  sale  by  the  intestate,  though 
unknown  to  the  administrator  and  to 
the  purchaser  at  administrator's  sale, 
would  constitute  a  fraud  upon  the  pur- 
chaser. Held,  to  be  obiter  dicta.  Ward 
V,  Williams,  45  Tex.  617. 

Personal  Liability  of  Administrator. 
— See  ante,  "Duty  to  Give  Personal 
Guaranty;  Personal  Liability  of  Ad- 
ministrator," II,  G,  6,  b,  (5). 
(£)  Application  of  Rule  in  Case  of  In- 
sufificient  or  Uncertain  Descrip- 
tion. 

"Whether  or  not  the  doctrine  of 
caveat   emptor  applies  to   an  adminis- 


trator's deed  to  land,  which  is  so  im- 
perfect in  its  description  of  the  land 
sold  as  that  it  may  be  said  to  convey 
nothing,  or  which  is  so  uncertain  in 
its  description  as  that  it  can  not  be 
brought  within  the  maxim,  'id  certum 
est  quod  certum  reddi  potest,*  is  a 
question  presented  in  this  case,  but 
not  determined.  As  bearing  upon  the 
subject,  the  following  cases  are  cited 
in  the  opinion.  Lynch  v.  Baxter,  4  Tex. 
431;  Edmondson  v.  Hart,  9  Tex.  554; 
Williams  v.  McDonald,  13  Tex.  322; 
Thompson  v.  Munger,  15  Tex.  523; 
Walton  V.  Reager,  20  Tex.  103;  Hawpe 
V,  Smith,  25  Tex.  Supp.  448;  Ward  v. 
Williams,  45  Tex.  617."  Akin  v.  Horn, 
2  App.  Civ.  Cases,  §  8. 

(g)  Illegal  Sale  of  Rejected  Land 
Certificate. 

The  principle  of  caveat  emptor,  in 
judicial  sales,  has  no  application  where 
an  administrator  sold  land  to  which 
there  was  no  other  title  than  the  loca- 
tion of  a  rejected  and  fraudulent  cer- 
tificate. Roehl  V,  Pleasants,  31  Tex.  45. 

In  such  a  case  the  plea  of  failure  of 
consideration  ought  to  have  been  sus- 
tained. Pas.  Dig.,  art.  227,  note  288; 
Crayton  v.  Munger,  9  Tex.  285;  Wil- 
liams V.  McDonald,  13  Tex.  322; 
Coombs  V,  Lane,  17  Tex.  280;  Walton 
r.  Reager,  20  Tex.  103,  108;  Roehl  v. 
Pleasants,  31  Tex.  45. 

"The  principle  of  caveat  emptor,  in 
judicial  sales,  is  wholly  inapplicable 
here.  Neither  the  case  of  Edmondson 
V.  Hart,  9  Tex.  554;  of  Williams  v.  Mc- 
Donald, 13  Tex.  322;  or  of  Walton  v, 
Reager,  20  Tex.  103,  108,  pushes  the 
doctrine  of  caveat  emptor  so  far  as  to 
embrace  a  case  like  the  present,  though 
the  latter  case  presses  it  to  the  utmost 
verge  of  legal  or  equitable  toleration." 
Roehl  V,  Pleasants,  31  Tex.  45,  48. 

c.    Title,  Interest   and   Right  Passing 

to  Purchaser. 
(1)    Right  of  Bidder  to  Enforce  Per- 

formance  of  Contract. 

See,  also,  ante,  "Right  of  Purchaser 
to  a  Conveyance,"  II,  G,  5,  q,  (2). 
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A  bidder  at  an  administrator's  sale, 
to  whom  property  is  knocked  down, 
has  his  action  to  compel  a  perform- 
ance of  the  contract,  upon  the  terms 
prescribed,  so  far  as  they  are  consist- 
ent with  law.  Nesbit  v,  Richardson, 
14  Tex.  656. 

Enjoining  Second  Sale  Pending  Ap- 
peal.— Pending  an  appeal  from  a  judg- 
ment of  the  county  court  refusing  to 
compel  an  administrator  to  execute  a 
deed  to  a  purchaser  of  land  at  admin- 
istrator's sale,  the  administrator  may 
be  enjoined  from  making  a  second 
sale.  Claridge  v.  Lavenburg,  7  Tex. 
Civ.  App.  155,  26  S.  W.  324,  affirmed 
in  93  Tex.  702,  no  op. 

Conclusiveness  of  Judgment  Order- 
ing Deed. — The  grantee  of  a  league  of 
land  executed  to  L.  L.  V.  a  bond  for 
title  to  one-half  of  the  league  on  the 
7th  day  of  June,  1831.  The  adminis- 
trator of  L.  If.  v.,  on  the  6th  day  of 
January,  1833,  sold  the  bond  for  title 
under  an  order  of  the  alcalde  of  the 
jurisdiction  of  Washington,  and  D.  A. 
became  the  purchaser  at  public  sale. 
D.  A.  petitioned  the  judge  of  the  first 
instance  of  the  jurisdiction  of  Austin 
for  the  appointment  of  a  curator  of  the 
grantee,  and  for  a  decree  that  the  cura- 
tor execute  to  him  a  deed  for  the  half 
league.  On  the  11th  of  September, 
1835,  the  judge  decreed  that  the  cura- 
tor execute  to  him  a  deed,  which  was 
done  accordingly.  Held  that  the  de- 
cree of  the  judge  of  the  first  instance 
was  a  valid  judgment,  divesting  the 
original  grantee  of  the  title  and  vest- 
ing it  in  D.  A.,  and  that  it  concluded 
all  inquiry  into  the  legality  of  the 
original  contract  between  the  grantee 
and  L.  L.  V.,  and  into  the  legality  of 
the  administrator's  sale.  Bohanan  v. 
Hans,  26  Tex.  445,  following  Mills  v, 
Alexander,  21  Tex.  154;  Webb  v.  Mal- 
lard, 27  Tex.  80. 

(2)  Outstanding  and  Subsequently  Ac- 
quired Interests. 
A    purchaser    at    an    administration 
sale   is    entitled    to    have   conveyed   to 


him  whatever  title  there  is  in  the  es- 
tate, and  can  enforce  his  right  by  ac- 
tion. Nesbitt  V,  Richardson,  14  Tex. 
656. 

Although  the  administrator  can  con- 
vey no  greater  or  better  title  than  the 
estate  has,  yet,  where  there  is  a  title 
h  Id  by  another  for  the  benefit  of  the 
estate,  he  is  bound  to  include  that  in 
the  conveyance  to  the  purchaser.  Nes- 
bitt  V.    Richardson,    14   Tex.   656. 

Where  there  had  been  a  failure  to 
return  the  field  notes  within  the  time 
prescribed  by  law,  and  a  new  file  by 
a  different  certificate  had  been  made 
to  protect  the  estate,  it  was  held  that 
if  the  new  file  was  necessary  to  pro- 
tect the  title  the  purchaser  was  en- 
titled to  demand  a  conveyance  of  it, 
and  was  not  bound  to  accept  a  deed 
for  such  right  only  as  the  intestate 
had  in  the  land  sold.  Nesbitt  v,  Rich- 
ardson,  14  Tex.  656. 

(8)    Rights   and   Equities   in    Case    of 
Excess  or  Deficiency  in  Land. 

As  to  fraudulent  representations  of 
administrator  conferring  right  to  ad- 
ditional land,  see  ante,  "Application  of 
Rule  in  Case  of  Fraud,  Misrepresenta- 
tion, or  Mistake."  II,  G,  6,  b,  (6),  (e). 

The  vendors  of  a  tract  of  land  made 
a  bond  for  title,  describing  the  land 
only  by  metes  and  bounds,  without 
designating  the  number  of  acres.  The 
vendee  having  died,  leaving  unpaid  a 
balance  of  the  purchase  money,  the 
vendors  filed  a  petition  alleging  said 
indebtedness.  The  land  was  sold,  the 
sale  confirmed,  and  the  proceeds  paid 
to  the  vendors.  The  purchaser  brought 
suit  against  the  vendors  to  recover  the 
land  as  described  in  the  bond.  Held 
that,  irrespective  of  the  number  of 
acres  the  tract  was  supposed  to  and 
advertised  to  contain,  the  bond  and 
sale  passed  title  according  to  the 
boundaries  as  set  forth  in  the  bond, 
in  the  absence  of  fraud  and  the  fact 
that  the  purchaser  knew  that  the 
boundaries  included  more  than  was 
supposed.   Dalton  v.  Rust,  22  Tex.  133. 
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The  vendors  of  a  tract  of  land  made 
bond  for  title,  stipulating  that  they 
would  make  the  title  when  the  vendee 
should,  according  to  the  terms  of  the 
agreement,  pay  two  dollars  per  acre 
for  the  land.  The  land  was  described 
only  by  metes  and  bounds,  without 
designating  the  number  of  acres  sold 
or  contained  within  the  boundaries. 
Upon  the  death  of  the  vendee,  leaving 
the  purchase  money  unpaid,  the  vend- 
ors filed  a  petition  in  the  county  court 
where  the  estate  was  administered, 
alleging  that  the  account  against  the 
estate  for  the  balance  of  the  purchase 
money  had  been  properly  allowed  and 
proved,  and  prayed  for  a  sale  thereof 
to  satisfy  their  lien.  A  sale  was  there- 
fore n:\ade  by  the  administrator.  Held 
that,  irrespective  of  the  number  of 
acres  for  which  the  vendors  were  paid, 
the  purchaser  at  such  sale  was  not 
responsible  for  more  than  the  amount 
of  his  bid  on  account  of  any  excess 
in  the  quantity.  Dalton  v.  Rust,  22 
Tex.  133. 

Where  the  purchaser  of  land  at  ad- 
ministrator's sale  has  received  a  deed 
for  "two  hundred  acres  of  land,  more 
or  less,"  which  was  bid  for  at  the  sale 
by  the  acre,  and  both  were  ignorant 
that  the  deed  conveyed  a  quantity  of 
land  largely  in  excess  of  that  paid  for 
and  called  for  by  number  of  acres, 
equity  will  not  permit  the  purchaser 
to  hold  the  excess  until  he  has  paid 
for  it,  either  at  the  rate  bid,  or  a  fair 
value.     Ladd  v.  Pleasants,  39  Tex.  415. 

In  a  suit  on  a  note  given  for  the 
price  of  land  purchased  at  adminis- 
trator's sale,  defendant  alleging  de- 
ficiency in  acreage,  and  claiming  abate- 
ment at  greater  rate  per  acre  than 
price  paid  must  clearly  show  value  of 
land.  Edmondson  v.  Hart,  9  Tex.  554, 
555. 

Probate  sale  of  a  tract  of  land,  re- 
serving a  parcel  contracted  to  be  sold 
by  the  intestate,  estimated  to  contain 
185  acres;  the  proof  was  that  the  land 
sold  by  the  intestate  was  sold  at  one 
dollar   an   acre,   that    the   amount    sold 


was  357  instead  of  185  acres,  that  it 
was  worth  $2.50  per  acre,  but  that 
the  balance  of  the  land  around  there 
was  not  so  valuable;  the  probate  sale 
brought  only  forty  cents  per  acre. 
Held,  the  proof  was  too  vague  and 
insufficient  to  sustain  a  claim  for  a 
greater  abatement  of  the  purchase 
money  than  40  cents  per  acre.  Tryon 
V.    Butler,   9   Tex.   553,   554. 

Action  to  Recover  Back  Money  in 
Case  of  Deficit. — Where  there  was  no 
allegation  of  mistake  or  fraud  in  ad- 
ministrator's sale,  held  deficiency  could 
not  be  recovered.  Giddings  v,  Heiskill, 
44   Tex.   386,  387. 

The  statutory  mode  of  presenting  a 
claim  to  an  administrator  for  allow- 
ance or  approval  is  not  the  proper 
remedy  to  recover  back  money  for  a 
deficit  in  land  purchased  at  adminis- 
trator's sale.  Giddings  v,  Heiskill,  44 
Tex.  386,   388. 

(4>  AdminiBtrator  as  Trustee  for  Pur- 
chaser and  Vice  Versa. 

Neither  an  estate  nor  its  adminis- 
trator can  be  held  a  constructive  trus- 
tee of  the  legal  title  for  purchasers 
from  an  executor  who  had  no  author- 
ity to  sell,  but,  if  necessary,  the  pur- 
chasers may  be  held  as  trustees  in  in- 
vitum  for  the  benefit  of  the  estate. 
Coy  V,  Gaye  (Civ.  App.),  84  S.  E.  441. 

Where  there  has  been  fraud  on  the 
part  of  the  administrator  and  the  pur- 
chaser of  land  and  the  proceedings 
resulting  in  the  sale  thereof,  such  pur- 
chaser may  be  held  as  trustee  of  the 
legal  title  for  trie  benefit  of  the  per- 
son entitled  thereto.  Storer  v.  Lane, 
1  Tex.   Civ.  App.  250,  20  S.  W.  852. 

(6)    Right,     Title,     and     Priority    •» 
against  Third  Persons. 

See,  also,  ante,  "Bona  Fide  Pur- 
chasers," II,  G,  6,  a,  ct  seq.;  "Rights 
as  against  Recorded  Conveyances,"  II, 
G,  6,  a,  (10);  "Will  Filed  and  Proved, 
as  Notice  to  Purchaser,"  II,  G,  6,  a, 
(ll);"Warranties  and  Representations; 
Rule  of  Caveat  Emptor."  II,  G,  6,  b, 
et  seq.;  "Not  Affected  by  Secret  Con- 
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veyances,  Trusts  or  Equities,"  II,  G, 
6,  b,  (6),  (c);  "Same;  Where  Pur- 
chaser Buys  Mere  Equity  or  Chance 
of  Title,"  II,  C,  6,  b,  (6),  (d). 

(a)  Proceeding    and    Sale    as    a    Lis 
Pendens. 

See,  also,  the  title  LIS  PENDENS. 

Probate  proceedings  resulting  in  a 
probate  sale  of  land  had  in  a  county 
other  than  that  in  which  the  land  lies, 
are  not  constructive  notice  of  the  sale 
of  the  land.  Thompson  v.  Rust,  32 
Tex.  Civ.  App.  441,  74  S.  W.  924,  af- 
firmed in  97  Tex.  649,  no  op.,  citing 
Allen  V,  Atchison,  26  Tex.  616;  Rus- 
sell V.  Farquhar,  55  Tex.  355  and  Lewis 
V.  Cole,  60  Tex.  341. 

Where  decedent  died  in  another 
state  where  he  had  resided,  and  the 
estate  was  administered  in  A.  county 
in  this  state,  the  probate  proceedings 
in  that  county  were  not  notice,  to  a 
subsequent  purchaser  from  heirs,  of 
the  administrator's  sale  of  land  be- 
longing to  the  estate  located  in  M. 
county.  Holland  v.  Nance,  102  Tex. 
177,  114  S.  W.  346;  Weems  v.  Master- 
son^  80  Tex.  45.  15  S.  W.  590;  Rogers 
V.  Pettus,  80  Tex.  425,  428,  15  S.  W. 
1093;  Dean  v,  Gibson,  34  Tex.  Civ. 
App.  508,  79  S.  W.  363,  affirmed  in  98 
Tex.    614,    no    op. 

(b)  Rights  of  Purchaser  from  Origi- 
nal Purchaser. 

See,  also,  ante,  "Purchaser  from 
Original  Purchaser,"  II,  G,  6,  a,  (2). 

Where  plaintiff  was  an  innocent  pur- 
chaser for  value  from  the  purchaser 
of  land  at  an  administrator's  sale,  and 
received  a  warranty  deed  from  such 
purchaser,  he  was  not  charged  with 
notice  of  outstanding  equities,  unless 
there  was  something  in  his  chain  of 
title  or  in  the  general  situation  to  put 
him  on  inquiry,  though  the  purchaser 
at  the  administrator's  sale  was  not  a 
purchaser  for  value  by  reason  of  hav- 
ing credited  the  amount  of  his  bid  on 
a  debt  against  the  estate.  Nelson  v. 
Bridge,  87  S.  W.  885,  39  Tex.  Civ. 
App.  283. 


(c)  Rights  of  Purchaser  Where  Judg- 
ment Creditor  Had  No  Notice. 

Where  a  purchaser  at  probate  sale 
on  husband's  estate  had  notice  of 
wife's  undivided  interest  in  land  bought 
thereat,  he  acquires  no  title  to  her  in- 
terest therein,  even  though  judgment 
creditor  had  had  no  notice.  Bradley 
V.  Love,  60  Tex.  472,  478,  citing  Grace 
V.  Wade,  .45  Tex.   522. 

(d)  Rights  and  Priorities  in  Particular 
Instances. 

In  General. — The  sale  made  under 
order  of  probate  court  in  which  ad- 
ministration is  pending,  duly  reported 
to  the  probate  court  and  confirmed 
with  directions  to  the  administrator 
to  make  title,  vests  in  the  purchaser 
under  deed  made  in  pursuance  thereof, 
title  to  the  land  sold  as  against  one 
who  does  not  hold  under  a  superior 
title.     Tom  v,  Sayers,  64  Tex.  339. 

Where  Mortgagee  Pails  to  Assert 
Claim  in  Probate  Court. — Where  one 
of  two  persons  owning  land  jointly, 
subject  to  mortgage  died,  and  his  ad- 
ministrator conveyed  decedent's  inter- 
est to  other  joint  owner,  reserving 
vendor's  lien,  and  vendee,  failing  to 
pay  purchase  money  deeded  entire 
tract  to  deceased's  estate,  held  mort- 
gagee was  bound  to  assert  its  claim 
through  probate  court,  and  failing  to 
do  so,  purchaser  at  subsequent  admin- 
istrator's sale,  took  such  interest  free 
from  the  lien,  except  as  to  undivided 
interest  of  deceased  at  date  of  his 
death.  American,  etc.,  Mortg.  Co.  v. 
MacDonell   (Civ.  App.),  54  S.  W.  259. 

As  against  Purchaser  from  Heir  or 
Distributee. — A  sale  by  an  administra- 
tor de  bonis  non  is  valid  as  against  a 
purchaser  from  a  distributee,  where 
such  purchase  had  been  made  during 
a  hiatus  in  the  administration  of  the 
estate  between  the  resignation  of  the 
administrator  and  qualification  of  his 
successor,  although  it  was  claimed  by 
such  purchaser  that  the  administration 
was    virtually     closed     when     he    pur- 
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chased.     Mitchell  v,   DeWitt,   20  Tex. 
294. 

A  deed  from  decedent's  heirs  con- 
veyed title  as  against  a  purchaser  at 
the  sale  by  the  administrator  who 
failed  to  discharge  the  note  and  mort- 
gage given  by  him  for  the  purchase 
money.  Burgess  v,  Millican,  50  Tex. 
397. 

As  against'  Sheriff's  Sale  under  Judg- 
ment against  Distributee. — A  pur- 
chaser at  a  sale  under  an  order  of 
court  of  certain  lands  of  an  estate 
takes  title  as  against  a  purchaser  of 
such  property  at  a  sheriff's  sale  under 
a  personal  judgment  against  a  distrib- 
utee in  favor  of  a  creditor,  who  might 
have  enforced  his  lien  upon  such  prop- 
erty, but  did  not  do  so.  Bradshaw  v. 
House,   43  Tex.   143. 

Where  Purchaser  Has  No  Notice  of 
Fraud  by  Which  Certificate  Was  Ob- 
tained.— A  purchaser  at  an  administra- 
tor's sale  ordered  by  court,  having 
no  notice  of  fraud  by  which  land  cer- 
tificate was  withdrawn  from  land  of- 
fice, or  of  contract  with  locator,  takes 
good  title.  Keen  v,  Casey,  22  Tex. 
412.  417. 

One  of  several  heirs  who  were  en- 
titled to  a  land  certificate  in  right  of 
their  deceased  father  representing  that 
he  was  the  sole  heir  employed  an 
agent  to  procure  the  certificate,  and 
to  locate  and  obtain  a  patent  on  the 
same,  in  consideration  for  which  he 
agreed  to  give  such  agent  one-third 
of  the  land  located.  The  agent  ob- 
tained the  certificate,  located  the  land, 
and  made  return  thereof  to  the  gen- 
eral land  office.  The  heir  obtained 
letters  of  administration  of  the  fa- 
ther's estate,  and  fraudulently  with- 
drew the  certificate  from  the  office, 
and  sold  it  at  public  sale,  by  order  of 
the  county  court,  as  the  property  of 
the  estate.  The  agent  brought  suit 
against  the  heir  for  the  certificate,  and 
obtained  an  injunction  to  restrain  its 
being  patented  upon  other  land  than 
on     the    location    procured    by    him. 


Held,  that  upon  the  intervention  of 
the  purchaser  at  the  administrator's 
sale,  who  had  no  notice  of  the  agree- 
ment with  the  agent,  the  injunction 
should  be  dissolved,  and  the  cause 
continued  for  damages  against  the 
heir.     Keen  v.  Casey,  22  Tex.  412. 

Where  Notice  of  Adverse  Claim  Is 
Given  at  the  Sale. — A  purchaser  at  a 
probate  sale  with  notice  that  it  was 
forbidden  by  an  attorney  of  an  ad- 
verse claimant  of  the  land  to  be  sold, 
is  not  an  innocent  purchaser.  Hen- 
derson V.  Lindley,  75  Tex.  185,  189,  12 
S.    W.   979. 

Under  Sale  of  Judgment  Lien  in  Un- 
patented Certificate  as  against  Inher- 
itable Right  of  Heir. — Where  the  eq- 
uitable lien  of  a  judgment  creditor  in 
an  unpatented  land  certificate  was 
sold  by  order  of  the  probate  court, 
the  purchaser  and  those  holding  under 
him  acquired  under  the  certificate  an 
equitable  title  to  the  land  paramount 
to  the  legal  title  which  subsequently 
vested  in  the  heir  by  patent  from  the 
state.     Peevy  v.  Hurt,  32  Tex.  146. 

When  an  administrator  under  the 
order  of  the  probate  court  sells  a  lo- 
cated but  unpatented  land  certificate 
for  the  payment  of  debts,  the  sale  of 
the  certificate  was  the  sale  of  the  eq- 
uitable lien  of  the  creditor  created  by 
his  judgment  which  has  priority  over 
the  inheritable  right  of  the  heir  and 
by  the  sale  and  confirmation  of  it  the 
prior  right  passed  to  the  purchaser 
with  all  its  incidents.  Peevy  v.  Hurt, 
32  Tex.  146. 

(6)    Right,  Title  and  Interest  in  Par- 
ticular Instances, 
(a)    Under  Sale  of  Land  Conveyed  by 
Debtor  of  Estate  to  Heir  in  Con- 
sideration of  a  Release. 
Administrator       can       not      convey 
greater  title  than  testator  had  at  time 
of  death,   and   conveyance   by   him  of 
land  conveyed  to  sole  legatee  and  dev- 
isee  of  estate   by  debtor  of  estate  in 
consideration    of    remission    of    claim 
against    him,    the    said    debtor,    passes 
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only  claim  of  estate  thus  remitted,  and 
not  the  title  to  the  land,  where  such 
claim  was  not  secured  by  the  dece- 
dent on  such  land.  O'Connor  v.  Vine- 
yard, 91  Tex.  488,  497,  44  S.  W.  485. 

Thus  a  decedent  in  his  lifetime  sold 
and  conveyed  to  another  certain  land 
without  reservation  of  lien.  After  the 
death  of  the  vendor,  his  granddaugh- 
ter, who  was  his  sole  heir  and  leg- 
atee, received  a  conveyance  of  such 
land  from  the  heirs  of  the  purchaser 
in  consideration  of  the  release  of  her 
claim  for  purchase  money  against  the 
vendee's  estate.  It  was  held  that  by 
such  purchase  the  granddaughter  of 
the  vendor  did  not  take  the  title  in 
trust  for  her  ancestor's  estate,  but  that 
she  held  the  absolute  fee  subject  to 
the  claim  of  the  estate  to  the  debt,  in 
case  it  should  be  needed  for  purposes 
of  administration;  that  a  subsequent 
sale  and  conveyance  by  the  adminis- 
trator of  her  testator  of  the  interests 
of  the  estate  in  such  land  passed  only 
the  claim  of  the  estate  to  the  purchase 
money  and  did  not  convey  title  to  the 
land.  O'Connor  v.  Vineyard,  91  Tex. 
488,  44  S.  W.  485,  reversing  43  S.  W. 
55,  and  citing  Rutherford  v.  Stamper, 
60  Tex.  447. 

<b)  Sale  under  Second  Order  Direct- 
ing Sale  of  Only  One-Half  the 
Quantity. 

The  court  ordered  the  sale  of  a 
lot  belonging  to  an  estate,  and  after- 
wards, and  before  the  sale,  ordered 
the  sale  of  one-half  of  the  same  lot. 
The  administrator's  report  and  the  or- 
der of  confirmation  showed  a  sale  un- 
der the  latter  order,  but  the  report 
mentioned  the  whole  lot.  The  order 
of  confirmation  did  not  specifically 
mention  the  lot.  Held,  that  the  sec- 
ond order  avoided  the  first,  and  that 
the  order  of  confirmation  showed  that 
the  court  was  affirming  the  second  or- 
der; and,  inasmuch  as  the  confirmation 
did  not  show  that  the  court  had  its 
attention  called  to,  and  acted  upon, 
the  unauthorized  sale  of  the  whole  lot 


upon  approving  it,  title  to  the  half  of 
the  lot  did  not  pass.  Fishback  v.  Page, 
43  S.  W.  317,  17  Tex.  Civ.  App.  183. 
Pace  V.  Fishback,  10  Tex.  Civ.  App.  450, 
31  S.  W.  424. 

(c)  Where  Administrator  Owned  Life 
Interest;  Deed  Construed. 

An  administrator,  acting  under  a  void 
order  of  court,  sold  a  lot  belonging  to 
the  estate  and  covenanted  as  adminis- 
trator with  the  purchaser,  "his  heirs 
and  legal  representatives,  to  warrant 
and  forever  defend  this  title  to  the 
aforesaid  lot  against  the  claim  or 
claims  of  any  and  all  persons  lawfully 
claiming  or  to  claim  the  same  or  any 
part  thereof  to  the  extent  that  I  am 
bound  to  do  according  to  law  as  such 
administrator  and  no  further."  The 
administrator  in  his  individual  capacity 
held  a  life  estate  in  one-sixth  of  the  lot. 
Held,  that  the  life  estate  passed  to  the 
purchaser  by  the  deed  of  the  adminis- 
trator. Millican  v.  McNeill,  102  Tex. 
189,  114  S.  W.  106;  Schnabel  v.  Mc- 
Neill, 102  Tex.  196,  114  S.  W.  108,  cit- 
ing Cook  V.  Caswell,  81  Tex.  678,  17  S. 
W.  385;  Cole  v.  Grigsby  (Civ.  App.), 
35  S.  W.  680,  affirmed  in  89  Tex.  223. 

Held,  also,  that  the  fact  that  the  title 
to  the  five-sixths  interest  had  been  ac- 
quired by  limitations  as  against  the 
remaindermen  entitled  to  the  one-sixth 
interest  after  the  termination  of  the 
life  estate  did  not  preclude  the  remain- 
dermen from  claiming  the  one-sixth 
interest  when  limitations  had  not  run 
for  the  required  time  after  the  death 
of  the  administrator  to  bar  their  right 
to  the  remainder.  Schhabel  v.  McNeill 
(Civ.  App.),  110  S.  W.  558. 

Held,  also,  that  the  fact  that  the  es- 
tate had  been  partitioned  and  distrib- 
uted to  the  heirs  and  accepted  by 
them  did  not  preclude  the  heirs  as  re- 
maindermen from  claiming  the  one- 
sixth  remainder  interest,  where  such 
interest,  was  not  included  in  the  par- 
tition, and  there  was  nothing  to  show 
that  the  proceeds  of  the  administra- 
tor's sales  of  the  land  had  been  applied 
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to  the  payment  of  the  debts  of  the  es- 
tate or  other  purposes  of  administra- 
tion, or  had  been  taken  into  account 
in  the  partition.  Schnabel  v.  McNeill 
(Civ.  App.),  110  S.  W.  558. 

(d)  Operation  of  Deed  to  Husband. 

An  administrator's  deed  to  husband 
vests  legal  title  in  him  and  wife's  title 
thereto  is  only  equitable.  Saunders  v, 
I.sbell,  5  Tex.  Civ.  App.  513,  515,  24  S. 
W.  307;  Edwards  v.  Brown,  68  Tex. 
329,  4  S.  W.  380,  5  S.  W.  87;  Patty  v, 
Middleton,  82  Tex.  586,   17  S.  W.  909. 

(e)  Sale  of  Community  Property. 

Rev.  St.  1895,  art.  2375.  provides  that 
sheriffs'  deeds  in  execution  sales  shall 
be  for  all  the  right,  title,  interest,  and 
claim  which  the  defendant  has  in  ^the 
property.  Article  1340  provides  that 
in  foreclosure  sales  the  order  shall  be 
for  a  sale  as  under  execution.  A  deed 
of  trust  conveyed  community  property, 
which  was  executed  by  the  widow, 
duly  qualified  as  administratrix  of  such 
property;  and  the  decree  of  foreclo- 
sure thereunder,  and  the  order  of  sale, 
all  referred  to  the  title  represented  by 
the  widow,  while  the  deed  was  for  all 
her  right,  title,  and  interest  in  the 
property.  Held,  that  the  deed  con- 
veyed all  the  title  represented  by  her 
as  administratrix  of  the  community 
property.  Ostrom  v.  Arnold,  58  S.  W. 
630,  24  Tex.  Civ.  App.  192. 

The  community  estate  of  the  surviv- 
ing wife  of  the  deceased  having  been 
subject  to  the  administration,  the  title 
to  her  half  passed  by  the  administra- 
tor's sale.  Moody  v.  Looscan  (Civ. 
App.),  44  S.  W.  621,  affirmed  in  93 
Tex.  647,  no  op.;  Corzine  v,  Williams, 
85  Tex.  499,  22  S.  W.  399,  affirming  21 
S.  W.  267;  Soye  v,  McCallistcr,  18  Tex. 
80,  99. 

({)  Where  Purchaser  Also  Held  Vend- 
or's Lien. 

Where  land  belonging  to  an  estate 
was  sold  by  order  of  the  court  for  the 
payment  of  an  established  claim  se- 
cured by  vendor's  lien  which  had  been 


previously  established  by  a  judgment, 
and  the  purchaser  was  the  owner  of 
the  claim,  he  did  not  occupy  the  posi- 
tion of  a  person  without  interest  in 
the  sale,  and  where  the  sale  was  made 
for  less  than  his  claim  and  approved 
by  the  court,  his  claim  was  protanto 
paid,  and  he  acquired  an  equitable  title 
to  the  land  subject  to  a  lien  for  the 
payment  of  the  costs  of  the  sale. 
Adams  v.  Richardson  Estate,  5  Tex. 
Civ.   App.   439,  27   S.   W.   29. 

(g)    Where     Mortgage    for    Purchase 
Money    Is   Taken   Back. 

Where  a  mortgage  for  the  purchase 
money  is  given  back  to  the  vendor  on 
delivery  of  the  deed,  the  fee  remains 
in  the  vendor  until  the  purchase  money 
is  paid.  The  same  rule  applies  to  a 
deed  given  by  an  administrator;  the 
fee  in  such  case  remaining  in  the  heirs. 
Burgess  v.  Millican,  50  Tex.  397;  Dun- 
lap  V.  Wright,  11  Tex.  597. 

(h)    Under    Paschal's    Digest,    Article 
1387. 

Paschal's  Digest,  art.  1327,  provid- 
ing that  the  deed  of  administrator, 
shall  vest  in  the  purchaser  the  right 
or  title  of  the  testator  or  intestate, 
does  not  define  the  estate  thereby  con- 
veyed. Burgess  v,  Millican,  50  Tex 
397. 

(i)    Under  Sale  of  Interests  in  Public 
Lands. 

Title  as  against  rights  of  heir  or 
third  person,  see  ante,  "Right,  Title 
and  Interest  in  Particular  Instances, 
II,   G,  6,  c,   (6). 

Right  of  Third  Person  Locating 
Certificate  in  Coniideration  of  a  Por- 
tion of  the  Land. — Where  an  adminis- 
trator contracted  with  a  third  party  to 
locate  a  land  certificate  belonging  to 
the  estate,  in  consideration  of  a  por- 
tion of  the  land,  and  such  contract 
was  approved  by  the  court,  and  after 
the  location  the  administrator,  by  or- 
der of  court,  made  to  the  locator  a 
deed  in  severalty  of  his  interest,  which 
was  approved  by  the  court,  and  in  a 
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partition  of  the  estate  thereafter  made 
in  which  all  the  heirs  were  duly  rep- 
resented, the  partition  was  made  in 
recognition  of  such  deed  to  the  loca- 
tor, whatever  interest  the  heirs  had  in 
such  locative  part  of  the  land  passed 
to  the  locator  by  virtue .  of  such  pro- 
ceeding. Halbert  v.  DeBode,  15  Tex. 
Civ.  App.  615,  40  S.  W.  1011. 

Under  Sale  of  Certificate  and  Land 
upon  Which  Located — An  administra- 
tors sale  was  of  a  headright  certificate 
of  deceased,  as  well  as  of  the  land  on 
a  certain  creek,  on  which  it  seemed 
to  have  then  been  located.  One  loca- 
tion for  one-third  of  a  league  was 
made,  for  which  the  patent  was  is- 
sued, and  another  certificate  was  is- 
sued for  the  unlocated  balance  of  two- 
thirds  of  a  league  and  one  labor.  The 
latter  certificate  was  lost,  and  a  dupli- 
cate by  virtue  of  which  the  land  in 
controversy  was  patented  was  issued 
in  its  stead.  Held,  that  by  the  admin- 
istrator's sale  the  purchaser  acquired 
the  whole  of  the  right  of  the  estate, 
and  that  this  right  attached  to  the 
right  of  the  certificates  in  their 
changed  forms,  and  to  the  land  on 
which  they  were  finally  located.  Moody 
V.  Looscan   (Civ.  App.),  44  S.  W.  621. 

Sale  of  Located  but  Unpatented 
Certificate;  Right  to  Survey. — Where 
an  administrator,  by  order  of  the  pro- 
bate court,  sells  a  located,  but  unpat- 
ented, land  certificate  for  the  payment 
of  debts,  the  purchaser  acquires  the 
certificate  with  all  its  incidents,  and 
among  them  any  survey  which  may 
have  been  made  under  it.  Peevy  v. 
Hurt,  32  Tex.  146.  As  to  priority 
against  the  inheritable  right  of  the 
heir  in  such  case,  see  ante,  "Right, 
Title  and  Interest  in  Particular  In- 
stances," II,  G,  6,  c,  (6). 

Land  and  Not  Certificate  Sold  Here. 
— Minutes  of  a  probate  court  showed 
that  an  appraisement  and  administra- 
tor's report  of  sale  of  all  property  of 
an  estate  ordered  to  be  sold  itemized  ^ 
headright   certificate   for   640   acres   as 


having  been  appraised  and  sold,  and 
that  on  the  report  of  sale  being  ap- 
proved by  the  court,  and  ordered  on 
the  records,  the  administrator  exe- 
cuted to  the  purchaser  a  deed  convey- 
ing the  land  included  in  the  certificate, 
and  reciting  that  the  land  was  offered 
at  the  sale  ordered  by  the  probate 
court.  Whether  the  certificate  was  lo- 
cated before  or  after  the  order  for  sale 
did  not  appear,  but  the  land  was  sur- 
veyed and  patented  prior  to  the  sale. 
Held,  that  the  land,  and  not  the  certifi- 
cate by  virtue  of  which  the  patent 
thereto  was  issued,  was  sold.  Lub- 
bock V.  Binns,  50  S.  W.  584,  20  Tex. 
Civ.   App.  407. 

Sale  of  Part  of  Certificate;  Locative 
Right  of  Purchaser. — A  sale  of  a  part 
of  a  land  certificate  (as  a  half  inter- 
est) gives  the  vendee  the  right  to  lo- 
cate such  interest  for  himself,  under 
the  law  allowing  two  surveys  to  be 
made  upon  a  certificate.  Farris  v.  Gil- 
bert, 50  Tex.  350. 

Relocation  Vesting  Title  in  Vendees 
under  First  Location. — An  administra- 
tor's location  of  land  to  which  the 
heirs  were  entitled  being  invalid,  a 
subsequent  relocation  vested  title 
thereby  acquired  in  the  vendees  of  the 
administrator  under  the  first  location, 
and  their  grantees.  Pendleton  v.  Shaw, 
18  Tex.  Civ.  App.  439,  44  S.  W.  1002. 

Sale  of  Soldier's  Certificate.— Where 
an  evident  intention  of  probate  pro- 
ceedings was  to  convey  whatever 
rights  to  land  certificate  were  acquired 
under  a  soldier's  discharge,  issued  in 
1836,  it  must  be  held,  after  a  lapse  of 
forty  years,  that  right  to  such  land 
certificate  was  sold,  though  at  date  of 
probate  sales,  it  seemed  not  to  have 
been  located.  Ingram  v.  Walker,  7 
Tex.  Civ.  App.  74,  77,  26  S.  W.  477; 
Sypert  v.  McCowen,  28  Tex.  635. 

Idem  Sonans. — Where  administra- 
tion was  granted  on  the  estate  of  Wil- 
lis A.  Farris,  and  a  certificate  to  cer- 
tain land  read  the  same  as  the  act 
which  authorized  its  issuance,  "Willis 
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A.  Forris/'  and  the  certificate  pur- 
ported to  be  sold  by  the  administra- 
tor was  that  of  Willis  A.  Farris,  the 
sale  passed  title  to  the  certificate  of 
Forris;  it  being  evident  that  the  same 
person  was  intended.  Lyne  v,  San- 
ford,  82  Tex.  58,  19  S.  W.  847. 
<j)  Under  Sale  by  Commissioners 
Who  Are  Also  Heirs. 

Though  a  county  court  has  exceeded 
its  jurisdiction  in  appointing  commis- 
sioners to  sell  land  of  a  deceased  per- 
son, said  commissioners  being  the  heirs 
of  deceased,  their  deed  conveys  all 
their  interest  to  the  purchaser.  Berger 
V.  Arnold  (Civ.  App.),  24  S.  W.  527. 
7.  Collateral  Attack, 
a.    When  Collateral;  When  Direct. 

Where  a  creditor  who  had  purchased 
the  property  at  an  execution  sale 
against  the  heir,  filed  a  petition,  ob- 
jecting to  the  confirmation  of  a  sale  of 
the  same  property  by  the  administra- 
tor of  the  ancestor,  on  the  ground  that 
the  claims,  for  the  payment  of  which 
said  sale  was  made,  were,  at  the  time 
at  which  they  were  allowed  and  ap- 
proved by  the  court,  barred  by  the 
statutes  of  limitations,  it  was  held  to 
be  a  direct  proceeding  to  set  aside  and 
annul  the  judgment  and  orders  of  the 
county  court,  and  not  a  collateral  at- 
tack. Smart  v.  Panther,  42  Tex.  Civ. 
App.  262,  266,  95  S.  W.  679,  citing 
Buchanan  v.  Bilger,  64  Tex.  589;  Craw- 
ford V.  McDonald,  88  Tex.  626,  630,  33 
S.  W.  325,  affirming  33  S.  W.  325. 

"That  such  proceeding  was  instituted 
within  a  reasonable  time  there  can  be 
no  doubt.  The  orders  of  the  court 
approving  said  claims  as  legal  charges 
against  the  estate  of  J.  H.  King,  de- 
ceased, were  entered,  respectively, 
November  7,  1901,  and  January  30, 
1902,  and  the  suit  to  set  aside  such 
orders  was  filed  April  24,  1902.  Ap- 
pellee showed  such  an  interest  in  the 
land  involved  as  entitled  him  to  main- 
tain such  a  proceeding,  and,  under  the 
law  as  it  now  exists,  the  suit  was  prop- 
erly commenced   in  the   county  court. 


Franks  v.  Chapman,  60  Tex.  46;  Buc- 
hanan V.  Bilger.  64  Tex.  589.^*  Smart 
V.  Panther,  42  Tex.  Civ.  App.  262,  95 
S.  W.  679. 

Where  plaintiffs  filed  suit,  to  try 
title  to  recover  certain  land,  or  to  ob- 
tain a  decree  declaring  the  defendants 
to .  be  trustees,  of  the  title  for  the 
plaintiffs,  the  allegation  being  that  the 
order  of  sale  had  been  obtained 
through  the  fraud  and  collusion  of 
the  administrator  and  the  purchaser, 
it  was  held  that,  in  so  far  as  the  plain- 
tiffs sought  to  try  and  set  aside  the 
legal  title  conveyed  by  the  sale,  it  was 
a  collateral  attack,  and  could  not  be 
maintained;  but  that  (the  facts  being 
sufficient)  the  plaintiffs  were  entitled 
to  charge  the  defendants  as  trustees 
of  the  legal  title  for  their  benefit  and 
to  have  a  decree  rendered  declaring 
them  so  to  be.  This  did  not  violate 
the  principle  that  the  proceedings  of 
court  of  competent  jurisdiction  may 
not  be  collaterally  attacked,  since  the 
proceedings  leading  to  the  sale  and 
investing  the  purchaser  with  legal 
title  might  be  permitted  to  stand,  and 
yet  the  holder  of  the  legal  title  con- 
stituted a  trustee  for  the  benefit  of  the 
equitable  owner.  Storer  v.  Lane,  1 
Tex.  Civ.  App.  250,  20  S.  W.  852.  See, 
also,  Martin  v.  Robinson,  67  Tex.  368, 
381,  3  S.  W.  550;  Fisher  v.  Wood,  65 
Tex.  199,  204. 

A  suit  to  cancel  and  annul  a  deed 
executed  in  pursuance  of  the  proceed- 
ings of  the  probate  court,  which  arc 
alleged  to  have  been  fraudulent  and 
void,  and  to  cast  a  cloud  on  plaintiffs 
title,  is  not  a  collateral  attack  on  such 
probate  proceedings,  but  a  direct  ef- 
fort to  vacate  the  deed,  which  may  be 
done  when  fraud  has  been  perpetrated, 
though  the  probate  orders  stand.  Mc- 
Campbell  v.  Durst,  73  Tex.  410,  11  S. 
W.  380;  Storer  v.  Lane,  1  Tex.  Civ. 
App.  250,  256,  20  S.  W.  852.  See,  also. 
Holland  v.  Ferris  (Civ.  App.),  107  S. 
W.  102,  in  which  attack  was  held  to 
be   collateral. 
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b.  Who  May  Attack  Sale. 

A  sale  of  a  decedent's  land  by  order 
of  the  county  court  can  not  be  col- 
laterally attacked  for  fraud  by  one 
having  no  interest  in  decedent's  es- 
tate. Grant  v.  Hill  (Civ.  App.),  29  S. 
W.  247;  Grant  v.  Hill  (Civ.  App.).  30 
S.  W.  952. 

Proceedings  for  the  sale  of  realty 
of  a  deceased  person  to  pay  debts  can 
not  be  collaterally  attacked  by  a 
stranger  to  the  title,  where  the  juris- 
diction of  the  court  is  unquestionable. 
Baker  v.  De  Zavalla,  1  Posey,  Unrep. 
Cas.   621. 

c  When  Lies;  General  Doctrine. 

Probate  courts  being  courts  of  com- 
petent jurisdiction  in  the  matter  of  the 
sale  of  lands  of  deceased  persons,  it 
is  the  general  doctrine  that  sales  or- 
dered and  confirmed  by  such  courts 
are  not  subject  to  collateral  attack  be- 
cause of  mere  defects  and  irregulari- 
ties in  the  proceedings  not  going  to 
the  jurisdiction  of  the  court,  but  only 
for  those  errors  and  omissions  which 
go  to  the  jurisdiction  of  the  court  and 
render  its  orders  and  decrees  wholly 
void.  Toliver  v.  Hubbell,  6  Tex.  166; 
Poor  V.  Boyce,  12  Tex.  440;  Howard  v. 
Bennett,  13  Tex.  309,  316;  Murchison 
V.  White,  54  Tex.  78,  84;  Fleming  v. 
Seeligson,  57  Tex.  524;  Rutherford 
V,  Stamper,  60  Tex.  447,  449;  Martin 
V.  Robinson,  67  Tex.  368,  3  S.  W.  550; 
Lyne  v.  Sanford,  82  Tex.  58,  63,  19  S. 
W.  847;  Saul  v.  Frame,  3  Tex.  Civ. 
App.  596,  22  S.  W.  984;  Templeton  v, 
Ferguson,  89  Tex.  47,  33  S.  W.  329,  af- 
firming 32  S.  W.  148;  Crawford  v,  Mc- 
Donald, 88  Tex.  626,  33  S.  W.  325, 
affirming  33  S.  W.  325;  Holland  v. 
Ferris  (Civ.  App.),  107  S.  W.  102,  105; 
Guilford  v.  Love,  49  Tex.  715;  Halbert 
V,  Carroll  (Civ.  App.),  25  S.  W.  1102, 
1103;  Halbert  v,  De  Bode  (Civ.  App.), 
28  S.  W.  58,  60;  Baker  v.  De  Zavalla, 
1  Posey  62i;  639;  Burdett  v.  Silsbee, 
15  Tex.  604,  617;  Dancy  v.  Stricklinge, 
15  Tex.  557;  Lynch  v,  Baxter,  4  Tex. 
7  Tex— 55 


431;  George  v.  Watson,  19  Tex.  354, 
370;  Peterson  v.  Lowry,  48  Tex.  408; 
Perry  v.  Blakey,  5  Tex.  Civ.  App.  331, 
334,  23  S.  W.  804;  Edwards  v.  Hal- 
bert, 64  Tex.  667,  670;  Davis  v.  Touch- 
stone, 45  Tex.  490,  497;  Kerlicks  t. 
Keystone  Land,  etc.,  Co.  (Civ.  App.), 
21  S.  W.  623,  C24;  Withers  v.  Patter- 
son. 27  Tex.  491;  Holland  v.  Nance, 
102  Tex.  177,  114  S.  W.  .346;  Alex- 
ander V.  Maverick,  18  Tex.  179;  Gil- 
lenwaters  v.  Scott,  62  Tex.  670;  Hal- 
bert V,  Martin  (Civ.  App.),  30  S. 
W.  389;  Heath  r.  Layne,  62  Tex. 
686,  687;  Wells  v.  Polk,  36  Tex.  120, 
127;  Jackson  r.  Houston,  84  Tex.  622, 
19  S.  W.  799;  Hurley  v.  Barnard,  48 
Tex.  83;  Cassels  v.  Gibson  (Civ.  App.), 
27  S.  W.  725;  Hudson  v.  Jurnigan,  39 
Tex.  579,  589;  Flenner  v.  Walker,  5  Tex. 
Civ.  App.  145,  23  S.  W.  1029. 

Upon  collateral  attack  in  which  it 
is  stated  that  the  administration  was 
a  nullity  unless  it  was  averred  and 
proved  on  the  trial  that  the  facts  ex- 
isted which  made  the  administration 
necessary,  the  word  null  or  void  is  to 
be  taken  in  the  sense  of  voidable,  for 
the  presumption  is,  until  the  contrary 
is  shown,  that  the  facts  necessary  to 
give  jurisdiction  to  the  court  and  valid- 
ity to  the  proceedings  were  made  to 
appear  to  the  court  which  granted  the 
administration.  Martin  v.  Robinson, 
67  Tex.  368,  3  S.  W.  550. 

An  innocent  purchaser  can  not  be 
held  responsible  for  the  errors,  irregu- 
larities and  omissions  of  the  officers 
entrusted  with  the  keeping  of  the  rec- 
ords of  proceedings  in  the  probate 
courts,  especially  when  it  is  matter  of 
judicial  and  common  notoriety  that 
they  have  so  illy  and  imperfectly  per- 
formed that  duty,  in  perhaps  the  great 
majority  of  cases.  Dancy  v,  Strick- 
linge, 15  Tex.  557,  560;  Lynch  v.  Baxter, 
4  Tex.  431;  Withers  v.  Patterson,  27 
Tex.  491. 

The  purchaser  at  the  sale  is  not 
bound  to  look  beyond  the  decree  of 
the   court.     Lynch   r.    Baxter,   4   Tex. 
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431;  Burdett  v.  Silsbee,  15  Tex.  604; 
Dancy  v.  Stricklinge,  15  Tex.  557;  Alex- 
ander V.  Maverick,  18  Tex.  179;  George 
V,  Watson,  19  Tex.  354,  370. 

Where  there  is  an  order  of  sale, 
sale,  report,  and  confirmation,  and  evi- 
dence that  the  purchase  money  was 
paid,  irregularities  in  the  proceedings 
taken  in  making  a  probate  sale  will 
not  affect  the  validity  of  such  sale. 
Peterson  v.  Lowry,  48  Tex.  408. 

Void  Where  Court  Had  No  Juris- 
diction.— ^Though  often  said  that  an 
order  of  the  county  court  for  the  sale 
of  an  estate,  and  a  sale  under  such  or- 
der, are  effectual  to  pass  the  title  to 
the  purchaser,  yet  such  expressions 
are  predicated  on  the  assumption  that, 
in  making  the  order,  the  jurisdiction 
of  the  court  was  rightfully  called  into 
exercise,  and  that  the  order  itself  was 
a  valid  one.  Withers  v.  Patterson,  27 
Tex.    491. 

An  order  of  a  sale  made  without  ju- 
risdiction may  be  collaterally  attacked, 
even  as  against  bona  fide  purchaser. 
Withers  v.  Patterson,  27  Tex.  491, 
500. 

Want  of  jurisdiction  in  the  court  or- 
dering a  probate  sale  is  fatal  to  the 
title  obtained  under  such  proceedings. 
They  are  void.  Stone  Land,  etc.,  Co. 
V,  Boon,  73  Tex.  548,  11  S.  W.  544. 

Though  authorized,  under  certain 
circumstances,  to  order  a  sale  of  land 
of  a  decedent,  yet,  if  the  court  orders 
the  sale  when  the  circumstances  re- 
quired do  not  exist,  its  order  is  without 
jurisdiction  and  without  authority. 
Withers  v,  Patterson,  27  Tex.  491. 

Distinction  between  Case  of  General 
Jurisdiction  and  Jurisdiction  Only  for 
Special  Purpose  or  under  Particular 
Circumstances. — In  Withers  v.  Patter- 
son, 27  Tex.  491,  497,  the  court  says: 
"There  exists,  in  the  minds  of  some, 
a  loose  idea,  that  because  the  court 
has  jurisdiction  to  order  the  sale  of 
land,  its  jurisdiction  is  exercised  when- 
ever  it   orders  a   sale;   and   it   is   said 


that  if  a  court  determines  any  question 
of  fact  necessary  to  support  its  juris- 
diction, its  determination  or  judgment 
can  never  be  collaterally  impeached. 
This  can  not  be  universally  true;  be- 
cause in  the  case  of  an  administration 
upon  the  estate  of  a  living  man,  the 
court  necessarily  determines  that  the 
man  is  dead,  and'  yet  the  man  may  be 
shown  to  have  been  alive  at  the  time 
of  the  judgment;  and  in  such  case, 
although  every  step  in  the  proceedings 
by  which  the  man's  estate  is  sold  may 
have  been  taken  with  the  most  perfect 
regularity,  and  although  the  purchaser 
buys  in  good  faith,  no  title  passes  or 
can  pass.  This  shows  that  the  court 
only  exercises  its  jurisdiction  when  the 
facts  exist  which  authorize  it  to  do  the 
thing  in  question.  And  the  question 
whether  the  jurisdiction  of  a  court  has 
been  exercised  or  not,  is  solved  by 
ascertaining  whether  or  not  the  facts 
existed  which  authorized  the  court  to 
act  as  it  did  act." 

And  again  in  Withers  v.  Patterson. 
27  Tex.  491,  499,  the  court  says,  in  re- 
lation to  the  jurisdiction  of  the  pro- 
bate court  to  order  a  sale  of  lands: 
"Its  power  to  order  the  sale  of  land 
of  an  estate  lies  within  very  narrow 
limits.  It  can  order  the  sale  of  the 
land  of  an  estate  for  the  payment  of 
debts  and  expenses  of  administration: 
to  raise  the  amount  of  the  allowance 
for  the  surviving  wife  and  children,  and. 
in  certain  cases,  for  the  purposes  of 
partition  and  distribution  amongst  the 
heirs.  The  court  has  no  power  con- 
ferred upon  it  by  law  to  sell  the  land 
of  an  estate  for  any  other  purpose." 
And  the  court  further  says  that,  if  a 
sale  is  ordered  by  the  probate  court 
for  any  other  purpose,  the  order  and 
the  sale  are  nullities,  and,  being  such, 
"may  be  impeached  collaterally." 
Merriweather  v,  Kennard,  41  Tex.  273, 
277. 

Fraud  Apparent  upon  the  Record.— 
See  post,  "Fraudulent  Sales."  11.  G, 
7,  d,  (3). 
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d.  Particular  Grounds  of  Attack  Con- 
sidered. 

(1)  Sales  under  Void  and  Irregular  Ad- 
ministrations. 

(a)  Generally. 

If  an  order  of  sale  of  the  estate, 
made  in  the  course  of  a  void  and  not 
merely  irregular  or  erroneous  admin- 
istration, however  regular  in  form,  is 
a  nullity;  and  a  purchaser  at  a  sale 
under  such  order,  though  in  good  faith 
and  without  notice,  would  acquire  no 
title.  Withers  v,  Patterson.  27  Tex. 
491.  See,  also,  Martin  v.  Robinson,  67 
Tex.  368,  3  S.  W.  550. 

(b)  Effect  of  Recognition  by  Court. 

Where  a  person  is  recognized  as  ad- 
ministrator by  the  county  probate 
court,  and  makes  a  sale  under  order 
of  such  court,  the  regularity  of  his  ap- 
pointment can  not  be  questioned  col- 
laterally, so  as  to  invalidate  the  sale. 
Saul  V.  Frame,  ^  Tex.  Civ.  App.  596, 
22  S.  W.  984;  Moseley  v.  Stucken, 
26  Tex.  Civ.  App.  290,  296,  62  S.  W. 
1103,  affirmed  in  95  Tex.  683,  no  op.; 
Pendleton  v.  Shaw,  18  Tex.  Civ.  App. 
439,  44  S.  W.  1002,  affirmed  in  93  Tex. 
693,  no  op.;  Herndon  v.  Kuykendall, 
58  Tex.  341,  348;  Baker  v,  Coe,  20  Tex. 
429. 

(c)  After  Authority  Has  Terminated 
or  Lapsed;  Second  and. Other  Ad- 
ministrations. 

Sale  by  Administrator  after  Expira- 
tion of  Term  without  Order  of  Ex- 
tension.— See  ante,  "Same;  Defects  and 
Irregularities  Not  Going  to  the  Juris- 
diction," II,  G,  6,  a,  (8);  "Land  Sold 
under  Previous  Order,  or  under  Pre- 
vious Administration,"  II,  G,  2,  b. 

Where  an  administrator  was  ap- 
pointed, an  order  of  sale  given,  the 
same  made  and  confirmed,  the  final 
account  rendered,  and  the  administra- 
tor discharged,  the  probate  court  was 
without  jurisdiction  to  grant  letters 
on  the  same  estate;  and,  having  done 
so,  a  sale  thereunder  was  a  nullity. 
Hurt  V.  Horton,  12  Tex.  285. 


Where  an  estate  appears  to  have 
been  fully  administered  and  the  admin- 
istrator is  discharged,  the  probate  court 
has  no  authority  to  grant  a  further  ad- 
ministration of  the  estate,  unless  a 
necessity  is  shown  for  such  further 
administration;  and  a  sale  of  land  un- 
der an  order  of  the  court  under  such 
latter  administration  is  void  in  the 
hands  of  an  innocent  purchaser,  and 
his  title  may  be  impeached  collaterally. 
Withers  v,  Patterson,  27  Tex.  491. 

An  intestate  died  in  1836,  leaving 
only  real  property.  Administration  was 
granted  in  1846,  on  an  application  which 
did  not  show  jurisdiction,  and  in  1853 
administration  d.  b.  n.  was  granted  on 
application  failing  to  show  special 
reasons  therefor,  and  a  debt  allowed,  to 
satisfy  which  said  real  estate  was  sold. 
Held,  that  both  administrations  were 
void,  and  that  the  order  of  sale,  being 
void,  may  be  attacked  collaterally,  es- 
pecially where  it  appears  that  the  ob- 
ject of  the  administration  was  the  per- 
sonal benefit  of  the  applicant.  Paul 
V.  Willis,  69  Tex.  261,  7  S.  W.  357. 

Admini.stration  having  been  opened 
on  the  estate  of  a  decedent,  in  1838,  in 
the  county  of  his  residence  and  death, 
a  grant  of  administration  de  bonis  non 
upon  his  estate,  in  1852,  in  a  different 
county,  which  the  petition  showed  to 
have  been  unnecessary,  is  illegal  and 
void,  for  want  of  jurisdiction  in  the 
court;  and  a  purchaser,  under  a  sale 
by  the  administrator,  acquires  no  title. 
Wardrup  v.  Jones,  23  Tex.  489. 

Where  an  administration  was  taken 
out  in  Galveston  county  on  estate  of 
one  who  fell  at  massacre  of  Goliad 
(in  another  county)  ten  years  prior 
thereto,  and  several  years  after  last 
order  was  made  in  such  administra- 
tion, application  was  filed  to  reopen 
the  administration,  falsely  stating  that 
deceased  died  in  Galveston  county,  a 
purchase  at  a  sale  of  decedent's  prop- 
erty thereunder  acquired  no  title. 
Paul  V,  Willis,  69  Tex.  261,  264,  7  S. 
W.   357. 
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The  husband  died,  and  administra- 
tion in  the  county  of  the  domicile  was 
granted  to  the  wife,  but  there  was  no 
action  upon  it.  Judgment  was  recov- 
ered against  her  on  community  debt, 
and  there  was  a  sale,  leaving  a  large 
balance  due.  The  wife  died,  and  ad- 
ministration was  taken  out  in  the  same 
county  on  her  estate,  and  afterwards 
administration  of  the  community  prop- 
erty was  granted  to  another,  in  a 
county  where  was  real  estate  belong- 
ing to  husband  and  wife,  under  which 
land  was  sold.  Held,  that  said  sale 
was  valid.  Grande  v.  Herrera,  15  Tex. 
533.  See,  also,  Lovering  v.  McKen- 
ney,  7  Tex.  521,  523;  Fisk  v.  Norvel,  9 
Tex.  13,  18;  Hurt  v,  Horton,  12  Tex. 
285;  Frances  v.  Hall,  13  Tex.  189,  192; 
Soye  V.  McCallister,  18  Tex.  80,  100; 
Giddings  v.  Steele,  28  Tex.  732. 

And  the  fact  that  a  second  grant  of 
administration  on  an  estate  is  general, 
and  not  confined  to  the  goods,  etc.,  de 
bonis  non,  and  makes  no  mention  of  a 
previous  administration,  can  not  affect 
the  ()ower  of  the  court  to  order  a  sale. 
Grande  v.  Herrera,  15  Tex.  533,  534. 

Where  First  Representative  Refuses 
to  Act. — ^The  person  named  in  a  will 
as  executrix  openly  declared  her  pur- 
pose to  have  nothing  to  do  with  the 
estate,  refused  to  return  an  inventory, 
and  requested  the  court  to  appoint  her 
son  as  administrator  de  bonis  non.  As 
such  administrator,  the  son  sold  land 
under  order  of  court.  Held,  that  the 
purchaser  was  protected  as  against  a 
collateral  attack  upon  the  legality  of 
the  administration.  Willis  v,  Fergu- 
son, 59  Tex.  172. 

Presumption  as  to  Close  of  Admin- 
istration.—The  fact  that  10  years 
elapsed,  during  which  no  order  was 
made  by  a  probate  court  in  the  admin- 
istration of  a  decedent's  estate,  can 
not  avail,  on  a  collateral  attack,  to  de- 
feat a  subsequent  sale  of  decedent's 
realty  under  the  court's  order.  Boslet 
V.  Thomas,  80  S.  W.  115,  35  Tex.  Civ. 
App.  144. 


Where  it  was  questionable  whether 
the  intestate  resided,  at  the  time  of  his 
death,  in  the  county  where  administra- 
tion was  granted,  and  there  was  also 
a  considerable  lapse  of  time,  during 
which  the  record  of  the  probate  court 
showed  no  act  of  administration,  it  was 
held  that  neither  the  authority  of  the 
court  nor  of  the  administrator  could  be 
drawn  in  question,  in  a  collateral  ac- 
tion, for  the  purpose  of  invalidating 
the  title  of  a  purchaser  at  the  adminis- 
trator's sale.  Burdett  v.  Silsbee,  15 
Tex.  604,  affirmed  in  98  Tex.  611,  no 
op.;  Burdett  v.  Silsbee,  15  Tex.  604, 
617.  See,  als'o,  Templeton  v.  Ferguson, 
89    Tex.    47,    33    S.    W.    329,    affirming 

32  S.  W.  148;  Crawford  v.  McDonald, 
88   Tex.   626,   33    S.   W.   325,   affirming 

33  S.  W.  325;  Shirley  v.  Warfield,  12 
Tex.  Civ.  App.  449,  34  S.  W. 
390.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS,  ante,  p.  364. 

What  Constitutes  Final  Close  of 
Administration. — An  entry  that  the 
final  account  of  an  administrator  be 
admitted  and  filed,  and  that  he  be  dis- 
charged upon  paying  costs,  is  not  such 
a  final  close  of  the  administration  as 
will  defeat  the  title  of  a  bona  fide  pur- 
chaser at  a  sale  by  such  administra- 
tor, upon  order  granted  eight  months 
afterwards.  Alexander  v.  Maverick, 
18   Tex.    179,    197. 

(d)  Delay  in  Granting  First  Adminis- 
tration. 

The  facts  that  administration  was 
not  granted  until  more  than  ten  years 
from  decedent's  death,  and  that  the 
records  of  the  probate  court  fail  to 
show  whether  he  was  a  resident  of  the 
county  or  had  property  there,  or 
whether  any  claim  against  the  esUte 
was  ever  presented,  allowed,  or  filed, 
do  not  invalidate  the  administrator's 
sale  of  land  to  pay  debts  on  collateral 
attack  by  the  heirs.  Flenner  v.  Walker, 
5  Tex.  Civ.  App.  145,  23  S.  W.  1029, 
following  Lyne  v.  Sanford,  82  Tex. 
58,  61,  19  S.  W.  847;  Saul  v.  Frame,  3 


Digitized  by 


Google 


Executors'  and  Administrators'  Sales 


869 


Tex.  Civ.  App.  596,  22  S.  W.  984;  Mar- 
tin V.  Robinson,  67  Tex.  368,  383,  3  S. 
W.  550.  See,  also,  Blair  v.  Cisneros, 
10  Tex.  34,  35;  Fisk  v.  Norvel,  9  Tex. 
13,  15;  Withers  v.  Patterson,  27  Tex. 
491,  494;  Boyle  v,  Forbes,  9  Tex.  35, 
36;  Frances  v.  Hall,  13  Tex.  188,  189; 
Wardrup  v.  Jones,  23  Tex.  489;  Coch- 
ran V.  Thompson,  18  Tex.  652;  Merri- 
wether  v.  Kennard,  41  Tex.  273;  Dun- 
can V.  Veal,  49  Tex.  603,  604. 

(8)  Absence  of  Valid  Debts;  Sale 
without  Necessity  or  for  Improper 
and  Unauthorized  Purpose. 

In  trespass  to  try  title,  where  de- 
fendants claim  under  sale  of  the  prem- 
ises by  order  ot  the  probate  court  to 
pay  a  claim  against  the  estate  of  a  de- 
cedent, plaintiff  will  not  be  permitted 
to  show  that  the  estate  against  which 
such  claim  was  allowed  was  not 
chargeable  therewith.  Looney  v.  Lin- 
ney  (Civ.  App.),  21  S.  W.  409. 

It  is  no  ground  for  collateral  attack 
upon  an  administrator's  sale  of  a  land 
certificate  that  the  claim  for  which  it 
was  sold  was  barred  on  its  face  and 
would  not  support  an  administration. 
Lyne  v.  Sanford,  82  Tex.  58,  64,  19  S. 
W.  847;  Firebaugh  v.  Ward,  51  Tex. 
409;  Capt  V.  Stubbs,  68  Tex.  222,  4  S. 
W.  467. 

Where  claims  against  an  estate  have 
been  presented  to  and  approved  by 
the  probate  court  they  stand  as  judg- 
ments and  the  sale  ordered  for  the 
purpose  of  paying  such  claims  can  not 
be  collaterally  attacked,  even  though 
it  is  apparent  upon  their  face  that  they 
were  barred  by  the  statute  of  limita- 
tions or  were  otherwise  invalid.  Mar- 
tm  V,  Robinson,  67  Tex.  368,  3  S.  W. 
550.  See,  also,  Moore  v,  Hillebrant,  14 
Tex.  312;  HeflFner  v.  Brander,  23  Tex. 
631;  Firebaugh  v.  Ward,  51  Tex.  409. 

It  is  not  necessary  that  the  record 
in  a  probate  court  show  a  necessity 
for  a  sale  of  real  estate,  and  though  a 
sale  be  ordered  and  made  without  a 
necessity  existing  when  the  order  was 


made,  the  order  is  conclusive  until  set 
aside  by  proceedings  having  that  ob- 
ject directly  in  view,  and  a  purchaser, 
without  fraud  or  collusion,  will  be 
protected  by  the  sale  if  the  decree  un- 
der which  it  was  made  be  the  decree 
of  a  court  of  competent  jurisdiction. 
Lynch  v.  Baxter,  4  Tex.  431.  Accord, 
Gillenwaters  v.  Scott,  62  Tex.  670. 

An  administrator's  sale  of  a  tract  of 
land  to  pay  expense  of  locating  lands 
of  the  estate,  the  expenses  being  con- 
sidered as  one-third  in  value  of  the 
land  so  located,  is  not  assailable  col- 
laterally as  being  a  partition  giving 
the  locator  one-third.  Casseday  v. 
Norris,  49  Tex.  613. 

(3)    Fraudulent  Sales. 

E^ly  Dicta. — In  a  number  of  the 
early  cases  there  are  expressions  hold- 
ing or  intimating  that  probate  sales 
may  be  collaterally  impeached  upon 
the  ground  of  fraud.  See  Burdett  v, 
Silsbee,  15  Tex.  604,  617;  Finch  v.  Ed- 
monson, 9  Tex.  504;  Alexander  v, 
Maverick,  18  Tex.  179,  194;  Herndon 
V.  Kuykendall,  58  Tex.  341,  350;  Grant 
V.  Hill  (Civ.  App.),  29  S.  W.  247,  in 
which  the  court  contradicts  itself  as 
to  this  proposition.  See,  also,  Saul  v. 
Frame,  3  Tex.  Civ.  App.  596,  22  S.  W. 
984;  Flenner  v.  Walker,  5  Tex.  Civ. 
App.  145,  23  S.  W.  1029;  Holland  v. 
Ferris  (Civ.  App.),  107  S.  W.  102. 

Present  Doctrine. — The  dicta  found, 
among  the  earlier  decisions,  to  the  ef- 
fect that  sales  made  collusively  and 
fraudulently  by  administrators  are 
void,  are  found  in  cases  in  which,  by 
special  pleadings,  the  sales  were  di- 
rectly attacked  and  sought  to  be 
avoided,  and  not  in  actions  of  tres- 
pass to  try  title,  or  other  collateral 
proceedings.  The  later  decisions  of 
the  supreme  court  have  settled  the  doc- 
trine to  be  that  collusive  and  fraudu- 
lent sales,  by  which  the  administra- 
tor and  purchaser  have  sought  to  de- 
fraud the  estate  of  land,  are  not  void 
on  account  of  that  fraud,  but  are  merely 
voidable  upon  direct  attack.  McCamp- 
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bell  V.  Durst,  15  Tex.  Civ.  App.  522, 
fi34,  40  S.  W.  315,  writ  of  error  dis- 
missed (see  91  Tex.  147);  McCampbell 
V.  Durst,  73  Tex.  410,  11  S.  W.  380; 
Rutherford  v.  Stamper,  60  Tex.  447, 
449;  Fisher  v.  Wood,  65  Tex.  199,  204; 
Jackson  v.  Houston,  84  Tex.  622,  625, 
19  S.  W.  799;  Lyne  v.  Sanford,  82  Tex. 
58,  64,  19  S.  W.  847;  Martin  v.  Robin- 
son, 67  Tex.  368,  3  S.  W.  550;  Capt  v. 
Stubbs,  68  Tex.  222,  223,  4  S.  W.  467; 
Heath  v.  Layne,  62  Tex.  686,  691; 
Firebaugh  v.  Ward,  51  Tex.  409;  Hur- 
ley V.  Barnard,  48  Tex.  83,  87;  Grant 
V.  Hill   (Civ.  App.),  30  S.  W.  952,  954. 

Same;  Illustrations. — That  the  ad- 
ministration and  sale  of  certificate  was 
fraudulent,  and  that  the  claim  was 
barred  on  its  face,  and  as  a  debt  it 
would  not  support  an  administration, 
are  proper  objections  to  be  urged  in  a 
direct  attack  upon  the  administration, 
but  can  not  be  heard  in  a  collateral 
proceeding.  Lyne  v.  Sanford,  82  Tex. 
68,  64,  19  S.  W.  847;  Firebaugh  v. 
Ward,  51  Tex.  409,  414;  Capt  v.  Stubbs, 
68  Tex.  223,  4  S.  W.  467. 

Where,  after  lapse  of  many  years,  a 
petition  for  an  administration  is  pre- 
sented to  a  probate  court,  sufficient 
to  invoke  its  jurisdiction,  and  admin- 
istration is  granted,  claims  presented 
and  allowed,  though  barred  upon  their 
face,  stand  as  judgments,  and,  though 
fraudulent,  neither  decrees  directing 
sales  of  property  to  pay  them,  nor  de- 
crees confirming  such  sales,  are  open 
to  collateral  attack.  Martin  v.  Rob- 
inson, 67  Tex.  368,  381,  3  S.  W.  550. 

The  attorney  of  an  administrator 
procured  an  order  of  court  directing 
the  administrator  to  sell  for  cash  the 
lands  of  the  estate,  and  entered  into 
an  arrangement  by  which  the  pur- 
chaser took  the  title  for  the  benefit 
of  the  attorney,  and  paid  nothing 
therefor.  The  final  account,  accom- 
panying the  petition  for  the  discharge 
of  the  administrator,  sworn  to  by  the 
attorney,  showed  that  the  proceeds  of 
the  sale  of  the  lands  had  been  used  in 


the  payment  of  the  expenses  of  the 
sale  and  administration  and  in  the 
payment  of  an  allowance  to  the 
widow.  The  attorney  paid  the  ex- 
penses, but  not  the  allowance.  The 
purchaser  deeded  one-half  of  the  landi 
to  the  attorney,  and  gave  to  the  widow 
a  deed  to  the  other  half,  with  a  blank 
left  for  the  insertion  of  the  name  of 
the  grantee.  The  object  of  the  at- 
torney in  procuring  the  sale  of  the 
land  was  to  free  it  from  the  claims  of 
creditors.  Held:  (1)  That  a  fraud 
was  committed  against  the  devisees 
of  the  will  of  deceased  entitling  them 
to  charge  the  attorney  as  constructive 
trustee.  (2)  That  their  cause  of  ac- 
tion accrued  when  the  administrator's 
sale  was  had  and  not  when  the  deed 
was  made  to  the  attorney.  (3)  That 
the  administrator's  deed  was  not  void, 
but  only  voidable,  and  passed  the  le- 
gal title.  McCampbell  v.  Durst,  15 
Tex.  Civ.  App.  522,  40  S.  W.  315  (see 
91  Tex.  147,  writ  of  error  dismissed). 

Where  Fraud  Goes  to  Jurisdiction 
or  Is  Apparent  upon  the  Record- 
Decrees  of  a  probate  court,  through 
which  a  sale  of  a  decedent's  property 
has  been  made,  although  obtained  by 
fraud,  must  stand  if  the  fraud  does  not 
go  to  the  jurisdiction  of  the  court, 
unless  they  are  set  aside  by  some  pro- 
ceeding appellate  in  its  character,  if 
relief  is  sought  in  the  district  court. 
Fisher  v.  Wood,  65  Tex.  199. 

A  decree  confirming  an  administra- 
tor's sale  procured  by  fraud  is  not 
void  where  the  proceedings  were 
legular  on  their  face  but  voidable  in  a 
suit  directly  against  the  parties  claim- 
ing under  the  administrator's  deed. 
McCampbell  v.  Durst,  73  Tex.  410,  11 
S.  W.  380. 

Fact  That  Fraud  May  Be  Inferred, 
Insufficient. — An  administration,  and 
an  administrator's  sale  of  the  estate 
of  an  immigrant  to  Texas,  who  died 
after  the  war  with  Mexico,  and  was  a 
citizen  soldier,  are  not  void  and  sub- 
ject to  collateral  attack  on  the  ground 
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of  fraud,  because  such  fraud  may  be 
inferred  from  the  course  and  result  of 
the  proceedings,  without  other  proof, 
if  a  want  of  jurisdiction  is  not  shown. 
Shirley  v.  Warfteld,  12  Tex.  Civ.  App. 
449,  34  S.  W.  390;  Vogelsang  v. 
Daugherty,  46  Tex.  466, 

(4)  Sale  of  Property  Not  Subject  to 
Sale. 

Homestead. — Where  a  tract  of  land 
has  lost  its  homestead  character,  and 
becomes  a  part  of  the  assets  of  the 
deceased  owner's  estate,  the  heirs  of 
the  owner  can  not  attack  in  a  col- 
lateral action  the  proceedings  for  the 
sale  thereof  for  the  payment  of  debts. 
Dignowity  v,  Baumblatt,  85  S.  W.  834, 
38   Tex.    Civ.   App.   363. 

Soldier's  Land  or  Scrip. — An  admin- 
istrator's sale  to  pay  debts  is  not  sub- 
ject to  collateral  attack  on  the  ground 
that  deceased  was  a  volunteer  in  the 
Texas  army  from  a  foreign  country, 
and  that  his  estate  was  therefore  ex- 
empt from  administration  by  creditors, 
under  Act  January  14,  1841,  where  the 
evidence  leaves  it  uncertain  as  to 
whether  deceased  was  a  resident  of 
Texas  at  the  date  of  the  declaration 
of  independence,  March  2,  1836,  and 
hence  a  citizen  of  the  republic,  under 
section  10  of  the  "General  Provisions" 
of  the  constitution.  Flenner  v.  Walker, 
5  Tex.  Civ.  App.  145,  23  S.  W.  1029. 

(6)  Defects  and  Irregularities  in  Pro- 
ceedings to  Sell. 

(a)  Disqualification  of  Judge. 

W^here  the  exhibit  forming  part  of 
the  application  lor  the  sale  shows  the 
interest  of  the  county  judge,  his  order 
of  sale  is  void,  and  may  be  attacked 
collaterally  or  otherwise  whenever  any 
right  is  asserted  by  virtue  thereof.  Mc- 
\ally  V.  Haynes,  59  Tex.  583;  Burks  v, 
Bennett,  62  Tex.  277,  280. 

(b)  Noncompliance  with  Statutes, 
Generally. 

See,  also,  ante,  "Effect  of  Defects 
Xot  Going  to  the  Jurisdiction,"  II,  G, 


6,  a,  (6);  "Same;  Defects  and  Irregu- 
larities Not  Going  to  the  Jurisdiction," 
II,  G,  6,  a,  (8);  "Right  to  Rely  upon 
Order  of  Sale  and  Confirmation,"  II, 
G,  6,  a,  (9),   (a). 

Noncompliance  with  the  terms  of 
the  statute  by  an  administrator  in  sell- 
ing land  under  an  order  of  court,  can 
not  be  attacked  in  a  collateral  pro- 
ceeding. Halbert  v.  Martin  (Civ. 
App.),  30  S.  W.  389;  Heath  v.  Layne, 
62  Tex.  686;  Burdett  v.  Silsbee,  15 
Tex.  604;  Hudson  v.  Jurnigan,  39  Tex. 
579;  McCampbell  v.  Durst,  15  Tex. 
Civ.  App.  522,  40  S.  W.  315  (see  91 
Tex.   147). 

"Such  departures  from  statutory  re- 
quirements constitute  irregularities, 
which  in  a  direct  proceeding  may  en- 
title parties  at  interest  to  have  the 
sale  set  aside;  but  they  do  not  de- 
prive the  probate  court  of  jurisdiction, 
and  subject  a  sale  so  made  to  collateral 
attack.  Jackson  v.  Houston,  84  Tex. 
622,  19  S.  W.  799,  and  cases  cited; 
Hurley  v.  Barnard,  48  Tex.  83;  Guil- 
ford V.  Love,  49  Tex.  715;  Lyne  v.  San- 
ford,  82  Tex.  58,  19  S.  W.  847."  Cas- 
sels  V.  Gibson  (Civ.  App.),  27  S.  W. 
725. 
(c)    Preliminary  Steps  Defective. 

Where  the  statute  under  which  a 
sale  is  ordered  does  not  specifically 
prescribe  the  steps  which  shall  be 
taken  before  the  order  can  be  made,  a 
sale  so  made  will  only  be  voidable  if 
the  steps  taken  preliminary  to  the  or- 
der to  make  the  sale  were  in  some  re- 
spects defective;  for  the  court  was 
called  upon  to  adjudicate  the  suffi- 
ciency of  these  very  things  before  the 
order  was  made,  and,  however  erro- 
neous its  judgment  may  have  been,  it 
was  not  void.  Gillenwaters  v.  Scott, 
62  Tex.  670,  673,  citing  Alexander  v, 
Maverick.  18  Tex.  179;  Guilford  v. 
Love,  49  Tex.  715,  735;  George  v.  Wat- 
son, 19  Tex.  354,  370;  Withers  v,  Pat- 
terson, 27  Tex.  491;  Giddings  v.  Steele, 
28  Tex.  732,  750;  McNally  v.  Haynes, 
59  Tex.  583,  585. 
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(d)  Clerical   Omissions  and   Mispris- 
ions. 

Clerical  omissions  and  misprisons 
can  not  invalidate  probate  proceed- 
ings, especially  after  long  lapse  of 
time  and  in  case  of  administration  ap- 
parently honestly  conducted.  Webb  v. 
Sellers,  27  Tex.  423,  427. 

An  administrator's  sale  of  land  un- 
der an  order  of  court  will  not  be  held 
invalid  years  afterwards,  when  the  ad- 
ministration seems  to  have  been  con- 
ducted fairly,  merely  because  the  bap- 
tismal name  of  the  administrator  or 
intestate  is  stated  differently  in  differ- 
ent parts  of  the  proceedings;  it  be- 
ing plain  that  the  same  person  was  in- 
tended.   Webb  v.  Sellers,  27  Tex.  423. 

Petition  Not  Marked  "Filed."— An  ad- 
ministrator's petition  for  the  sale  of 
land  found  among  other  papers  of  the 
estate  in  the  clerk's  custody,  showing 
that  it  was  acted  on  by  the  court  and 
administrator,  will  be  received  after 
fifty  years  as  if  it  had  been  marked 
'•Filed."  Pendleton  v,  Shaw,  44  S.  W. 
1002.  18  Tex.  Civ.  App.  439. 

(e)  Want  of  Petition  or  Application. 

See  ante,  "Same;  Defects  and  Irregu- 
larities Not  Going  to  the  Jurisdiction," 
II,  G,  6,  a,  (8).  See,  also,  -nte,  "Ne- 
cessity for  Written  Petition,"  II,  G,  5, 
h.  (1). 

It  is  not  necessary  to  show  that  the 
order  of  sale  was  made  upon  a  written 
application  before  admitting  in  evi- 
dence the  order  of  sale  and  confirma- 
tion thereof.  Louder  v.  Schluter,  78 
Tex.  103. 

Even  though  the  record  should  show 
affirmatively  that  there  was  no  written 
petition  for  an  order  of  sale,  it  would 
merely  be  an  irregularity  and  not  such 
a  jurisdictional  defect  as  would  ren- 
der the  judgment  subject  to  collateral 
attack.  Alexander  v.  Maverick,  18 
Tex.  179,  196;  Robertson  v.  Johnson, 
57  Tex.  62,  67;  Saul  v.  Frame,  3  Tex. 
Civ.  App.   596,  604,  22  S.   W.  984. 

Under  Act  of  1846.— Order  of  sale 
and  sale,  made  without  prerequisite  of 


act  of  1846,  which  required  that  peti- 
tion be  filed  and  a  return  of  citation 
were  void,  and  may  be  impeached  in 
collateral  proceeding.  Finch  v,  Ed- 
monson, 9  Tex.  504,  514. 

(£)     Defective    Petition;     Failure     to 
Show  Proper  or  Sufficient  Grounds 
,    for  Sale. 

An  order  of  sale  can  not  be  col- 
laterally attacked  for  defects  in  the  pe- 
tition, where  enough  is  shown  to  g^ive 
the  court  jurisdiction.  Poor  v.  Boyce, 
12  Tex.  440;  Giilenwaters  v,  Scott  62 
Tex.  670;  Weems  v.  Masterson,  80 
Tex.  45,  55,  15  S.  W.  590.  See,  also, 
McNally  v.  Haynes,  59  Tex.  583,  585. 

It  is  no  ground  for  collateral  attack 
upon  an  administrator's  sale  of  a  land 
certificate  that  the  application  shows 
no  cause  for  administration  or  reason 
for  the  sale  of  the  certificate.  Lync  v, 
Sanford,  82  Tex.  58,  19  S.  W.  847. 

Those  interested  must  be  conclu- 
sively presumed  to  have  had  notice  of 
the  application  such  as  the  law  pre- 
scribed, and  the  decrees  ol  the  pro- 
bate court  in  a  collateral  proceeding 
must  be  deemed  conclusive  of  the  fact 
that  the  sale  was  made  for  a  lawful 
purpose  and  in  a  lawful  manner  in  the 
absence  of  some  evidence  in  the  rec- 
ord showing  to  the  contrary,  other 
than  the  fact  that  the  application  was 
defective.  Wecms  v.  Masterson,  80 
Tex.    45,    54.    15    S.   W.   590. 

Where  a  judge  of  probate  granted  to 
an  administrator  license  to  sell  real  es- 
tate, the  petition  not  alleging  a  neces- 
sity for  the  sale,  it  was  held  that  the 
sale  could  not  be  attacked  collaterally, 
and  the  purchaser,  in  the  absence  of 
fraud,  would  be  protected.  Poor  v. 
Boyce,  12  Tex.  440.  See,  also,  Weems 
V.  Masterson,  80  Tex.  45,  54,  15  S.  W. 
590. 

Objection  was  made  that  the  appli- 
cation showed  no  cause  for  adminis- 
tration and  no  reason  for  a  sale  of  the 
certificate.  The  application  showed 
that  the  estate  was  indebted  and  asked 
for    the    sale    of   a    certificate    for  the 
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purpose  of  paying  debts.  Held,  that 
what  ever  might  be  the  objections  to 
the  application  in  this  respect,  they 
could  not  be  heard  in  a  collateral  pro- 
ceeding. Lyne  v.  Sanford,  82  Tex.  58. 
63,  19  S.  W.  847;  Hurley  v.  Barnard, 
48  Tex.  83,  87. 

"In  Gillenwaters  v.  Scott,  62  Tex. 
670,  672,  the  grounds  on  which  the 
sale  of  land  was  applied  for  by  the 
administrator  were  not  sufficient  un* 
der  the  law  to  authorize  the  sale,  but 
the  condition  of  the  estate  was  such 
that  a  proper  application  might  have 
been  made,  and  it  was  held  that  the 
order  of  sale  and  confirmation  were 
not  subject  to  collateral  attack  on  ac- 
count of  the  defective  application. 
Kleinecke  v.  Woodward,  42  Tex.  311, 
312,  asserts  the  same  rule  as  the  other 
cases."  Weems  v.  Masterson,  80  Tex. 
45,  54,  15  S.  W.  590. 

The  orders  ol  a  court  having  juris- 
diction of  an  estate,  made  in  1871,  di- 
recting a  sale  of  certain  property  of 
the  estate,  and  after  sale  confirming 
the  same  as  reported,  can  not  be  at- 
tacked collaterally  on  the  ground  that, 
so  far  as  the  application  showed,  there 
was  no  necessity  for  the  sale,  and  no 
debts  of  the  estate  unpaid.  The  law 
then  in  force  did  not  prescribe  what 
the  application  for  sale  should  con- 
tain, as  it  now  does.  Storer  v.  Lane. 
1  Tex.  Civ.  App.  250,  20  S.  W.  852. 

"In  the  case  of  Lynch  v.  Baxter,  4 
Tex.  431,  it  appeared  that  an  applica- 
tion to  sell  land  was  made,  which  did 
not  show  that  there  was  not  sufficient 
personal  property  to  pay  the  debts 
and  charges  against  the  estate  and 
which  did  not  describe  the  land,  and 
in  a  collateral  proceeding  it  was 
claimed  that  the  order  to  sell,  sale, 
and  confirmation  were  nullities,  be- 
cause the  record  of  the  probate  court 
did  not  show  a  necessity  for  the  sale 
of  the  land."  It  was  held:  "If  tht 
sale  was  without  necessity  existing  at 
the  time  the  order  was  made  for  such 
sale,  still  the  order  was  conclusive  un- 


til it  had  been  set  aside  by  proceed- 
ings having  that  object  directly  in 
view;  and  the  purchaser,  having  pur- 
chased without  fraud  or  collusion  with 
the  administrator,  would  be  protected 
by  the  sale  if  the  decree  under  which 
it  was  made  was  the  decree  of  a  court 
of  competent  jurisdiction."  Weems  v, 
Masterson,  80  Tex.  45,  53,  15  S.  W. 
590. 
(g)    Want  of  Notice  or  Process. 

See  ante,  "Necessity  for  Notice,"  II, 
G,  5,  g,   (1). 

Objections  to  an  order  of  sale,  when 
offered  to  support  a  deed,  for  want  of 
notice  are  only  available  in  a  direct 
proceeding,  and  can  not  be  urged  when 
the  sale  is  collaterally  attacked.  Lyne 
V.  Sanford,  82  Tex.  58,  19  S.  W.  847. 

That  the  order  of  sale  was  obtained 
and  the  certificate  sold  by  the  admin- 
istrator without  notice  is  no  grouna 
for  a  collateral  attack  upon  the  sale 
of  a  land  certificate  by  an  administra- 
tor. Lyne  v,  Sanford,  82  Tex.  58,  63, 
19  S.  W.  847;  Hurley  v.  Barnard,  48 
Tex.  83,  87;  Heath  v,  Layne,  62  Tex. 
686,  691;  George  v.  Watson,  19  Tex. 
354,  368. 

(h)  Want  of  Exhibit  Showing  Condi- 
tion of  Estate;  Defective  Exhibit. 

See,  also,  ante,  "Verified  Exhibit  of 
Property,  Debts  and  Expenses,"  II, 
G,  5,  h,  (2),  (b). 

It  will  not  vitiate  an  order  of  sale 
when  attacked  collaterally  that  no 
statement  of  the  condition  of  the  es- 
tate accompanied  the  application  for 
order  to  sell.  Lyne  v.  Sanford,  82  Tex. 
58,  19  S.  W.  847;  Kleinecke  v.  Wood- 
ward, 42  Tex.  311. 

Such  statutory  requirement  is  di- 
rectory merely.  Jackson  v.  Houston, 
84  Tex.  622,  625,  19  S.  W.  799;  Klein- 
ecke V.  Woodward,  42  Tex.  311,  314; 
Robertson  v,  Johnson,  57  Tex.  62,  64; 
Gains  v.  Barr,  60  Tex.  676,  679. 

Where  an  order  for  the  sale  of  a  de- 
cedent's real  estate  is  made  on  peti- 
tion by  the  administratoi:  de  bonis  non 
to  pay  debts,  it  is  no  objection  to  the 
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purchaser's  title  in  collateral  proceed- 
ings that  the  petition  on  which  the 
sale  was  made  was  not  accompanied 
by  a  schedule  of  the  debts,  or  that  the 
debts  were  not  ranked,  as  required  by 
Act  1840,  as  acknowledged  claims 
against  the  estate.  Howard  v,  Ben- 
nett.  13  Tex.  309. 

Failure  to  comply  with  Rev.  St.  1895, 
art.  2123,  requiting  an  application  by 
administrators  for  leave  to  sell  land 
for  payment  of  debts  to  show  the  esti- 
mated expense  of  the  administration 
and  give  a  list  of  all  the  property  on 
hand  liable  for  the  payment  of  debts, 
etc.,  can  only  be  taken  advantage  ot 
by  exceptions  made  at  the  proper  time, 
and  does  not  render  the  application 
insufficient  to  support  an  order  of  sale. 
Texas  Land  &  Loan  Co.  v.  Dunovant's 
Estate,  87  S.  W.  208,  38  Tex.  Civ.  App. 
560. 

A  sale  of  land  by  an  administrator 
is  not  void  because  his  application  did 
not  comply  with  Rev.  St..  art.  2069, 
by  containing  a  statement  of  the 
charges  and  claims  against  the  estate, 
such  requirements  being  merely  di- 
rectory. Jackson  z\  Houston,  84  Tex. 
622,  19  S.  W.  799.  See,  also,  Fisher  v. 
Wood,  65  Tex.  199,  204. 

(i)    Want  of  Inventory  and  AppraisaL 

See  ante,  "Inventory  and  Appraisal/' 
II,  G,  5,  k. 

It  is  no  objection  to  an  administra- 
tor's deed  that  the  original  inventory 
of  his  intestate's  estate  did  not  con- 
tain the  land  conveyed,  it  being  pre- 
.sumed  that  a  supplementary  inventory 
containing  the  land  was  filed  as  au- 
thorized by  the  statute.  Jamison  v, 
Dooley,  79  S.  W.  91,  34  Tex.  Civ.  App. 
428,  affirmed  82  S.  W.  780,  98  Tex.  206. 

It  is  not  necessary  that  the  land  should 
have  been  inventoried  before  admitting 
in  evidence  the  order  of  sale  and  con- 
firmation thereof.  Omission  of  the 
land  from  the  inventory  will  not  in- 
validate a  sal§  otherwise  valid.  Louder 
V.  Schluter,  78  Tex.  103,  14  S.  W.  205; 


Meyer  v.  Paxton,  78  Tex.  196,  14  S.  W. 
568. 

(j)    Objections  Going  to  the  Order  of 
Sale,  Want  of  Order,  etc 

aa.    Necessity  for  Order. 

See  ante,  "Necessity  for  Order  of 
Sale,"  II,  G,  5,  j,  (1). 

bb.    Defective  or  Insufficient  Descrip- 
tion in  Order  of  Sale. 

See,  also,  ante, .  "Description  of 
Land,"  II,  G,  5,  j,  (3),  (b),  et  seq. 

The  failure  of  the  order  of  sale  to 
describe  the  land  to  be  sold  does  not 
render  the  sale  void;  and  administra- 
tors' sales  have  been  upheld  against 
collateral  attacks  where  there  was  no 
attempt  to  identify  the  land,  either  in 
the  application  to  sell  or  the  order 
of  sale.  Wells  v.  Polk,  36  Tex.  120, 
121;  Davis  v.  Touchstone,  45  Tex.  490. 
497;  Perry  v.  Blakey,  5  Tex.  Civ.  App. 
331,  336,  23  S.  W.  804. 

C.  owned  an  11-league  grant  of  land, 
originally  made  to  G.  Four  and  two- 
thirds  leagues  were  sold  by  C,  and 
he  died  possessed  of  the  remainder. 
His  administrator  inventoried  this  land 
with  others,  and,  to  satisfy  claims 
against  the  estate,  applied  for  an  or- 
der to  sell  "all  of  the  lands  belonging 
lo  the  estate."  The  application  was 
granted,  and,  while  several  tracts  were 
ordered  sold  in  subdivisions,  the  re- 
mainder of  the  G.  grant  was  ordered 
sold  as  "all  the  right,  title,  and  in- 
terest of  [C]  deceased  to  about  6  or 
7  leagues  of  land,  more  or  less,  situ- 
ated partly  in  W.  county  and  partly  in 
M.  county,  Texas,  being  part  of  an 
eleven-league  tract  of  land  originally 
granted  to  [G.]"  (following  thus  far 
the  description  in  the  inventory,  and 
continuing:)  "As  the  said  land  con- 
sists of  detached  and  separate  parcels 
of  various  sizes,  and  located  in  dif- 
ferent places  within  the  said  tract 
whose  several  contents  are  unknown, 
the  administrator  shall  sell  the  whole 
right,  title,  and  interest  to  the  same 
at   once."     Held,   that   the   words,   *'as 
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the  said  land  consists  of  detached  and 
separate  parcels,"  etc.,  were  not  a  part 
of  the  description,  but  expressed  the 
reason  why  the  court  ordered  the  sale 
lo  be  made  of  the  entire  interest,  in- 
stead of  subdividing  it;  and,  disre- 
y^arding  them,  the  order,  as  against  a 
collateral  attack,  sufficiently  identified 
the  land;  the  words,  "all  the  right, 
title,  and  interest  of  [C.],"  expressing 
the  quality  of  the  estate  to  be  con- 
veyed, and  the  words,  "about  6  or  7 
leagues  of  land,  more  or  less,"  desig- 
nating the  quantity.  Judgment  (Civ. 
App.),  39  S.  W.  614,  reversed.  Mac- 
manus  v.  Orkney,  40  S.  W.  715,  91 
Tex.  27. 

Want  of  Survey. — An  order  for  a 
probate  sale  can  not  be  collaterally  at- 
tacked because  land  sold  without  sur- 
vey or  definite  description.  Mac- 
manus  v.  Orkney,  91  Tex.  27,  34,  40  S. 
W.  715. 

Order  Aided  by  Application. — In  a 
collateral  attack  based  upon  alleged 
defects  in  the  order  of  sale  the  appli- 
cation may  be  looked  to  to  explain 
an  order  made  upon  it  for  sale  of  the 
property.  Farris  v.  Gilbert,  50  Tex. 
350. 

Where  an  administrator  petitions 
for  an  order  to  sell  a  land  certificate, 
or  so  much  of  it  as  may  be  necessary 
to  enable  him  to  pay  claims  against 
his  intestate's  estate,  alleging  in  his 
application  that  the  estate  owns  no 
other  property  except  such  certificate, 
and  the  <:ourt  orders  the  administrator 
to  sell  the  land  belonging  to  the  es- 
tate as  prayed  for  in  his  petition,  and 
a  report  is  made  of  the  sale  of  the  cer- 
tificate, and  the  sale  is  confirmed,  such 
proceedings  constitute  a  valid  sale  on 
the  payment  of  the  purchase  money, 
since  the  order  of  the  court,  taken  in 
connection  with  the  application  on 
which  it  was  made,  may  be  considered 
as  authorizing  the  sale  as  applied  for 
by  the  administrator.  Farris  v.  Gil- 
bert, 50  Tex.  350. 


Ck)    Violation  of  Statute  or  Order  in 
Making  Sa^e. 

iiLa.   Sale  and  Report  by  Agent. 

See,  also,  the  title  EXECUTORS 
AND  ADMINISTRATORS,  ante,  p. 
364. 

An  administrator's  sale  and  report 
made  by  another  as  agent  of  such  ad- 
ministrator can  not  be  collaterally  at- 
tacked after  confirmation  by  the  court. 
Harris  v.  Shafer  (Civ.  App.),  21  S. 
W.  110;  Brown  v.  Christie,  27  Tex.  73. 

"The  agent  may  have  made  the  sale 
in  this  case,  and  the  administrator  may 
have  been  standing  by,  directing  it;  in 
such  case  the  sale  would  not  be  illegal. 
If  necessary  to  support  the  judgment, 
this  and  any  other  essential  fact  not 
disputed  by  the  record  would  be  pre- 
sumed. Guilford  v.  Love,  49  Tex.  715; 
Hurley  v.  Barnard,  48  Tex.  83,  88. 
There  must  be  an  existing  administra- 
tion and  an  administrator.  The  court 
can  not  have  a  sale  made  by  a  com- 
missioner appointed  for  that  purpose. 
Such  a  proceeding  would  be  extraju- 
dicial. Rose  V.  Newman,  26  Tex.  131.  * 
Harris  v,  Shafer  (Civ.  App.),  21  S.  W. 
110,  113,  reversed  in  86  Tex.  314, 

bb.   Sale  at  Wrong  Time  or  Place. 

See.  also,  ante,  "Time  and  Place  of 
Sale,"   II,   G,   5,  1,   (6). 

The  judgment  of  the  probate  court 
confirming  a  sale  made  under  order 
of  such  court  can  not  be  attacked  in 
suit  by  devisees  against  purchasers  by 
evidence  dehors  the  record,  to  the  ef- 
fect that  the  sale  was  not  in  fact 
made  at  the  place  required  by  law. 
Crawford  v.  McDonald,  88  Tex.  626, 
33  S.  W.  325,  affirming  33  S.  W.  325. 
citing  Brown  v,  Christie,  27  Tex.  73,  77. 

cc.  Sale  in  Gross  Instead  of  in  Par-, 
eels. 
A  decree  of  confirmation  is  not  void 
because  the  report  shows  a  sale  in 
gross  where  the  statute  and  order  di- 
rected a  sale  in  parcels.  McCampbell 
V.  Durst,  73  Tex.  410    11  S.  W.  380. 
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dd.  Departure  from  Terms  Prescribed 
by  Statute  or  Order. 

An  administrator's  sale  is  not  made 
void  by  the  administrator's  violation 
of  terms  of  sale  prescribed  by  law  and 
order  of  sale.  Perry  v.  Blakey,  5  Tex. 
Civ.  App.  331,  337,  23  S.  W.  804;  Sypert 
V.  McCowen,  28  Tex.  635. 

The  failure  of  an  administrator,  em- 
powered by  an  order  of  court  to  sell 
land,  to  comply  with  the  statute  in 
fixing  the  terms  of  sale,  can  not  be 
taken  advantage  of  in  a  collateral  pro- 
ceeding. Halbert  v,  Martin  (Civ. 
App.),  30  S.  W.  388. 

Failure  to  Comply  with  Require- 
ments as  to  Cash  or  Credit — See,  also, 
ante,  "Cash  or  Credit,"  II,  G,  5,  I, 
(10),  (b). 

That  an  adniinistrator  violated  the 
terms  of  the  law  and  the  order  of  the 
court  as  to  the  terms  of  credit  in  mak- 
.  ing  a  sale  of  the  intestate's  land  did 
not  necessarily  render  the  sale  void. 
Cruse  V.  O'Gwin,  48  Tex.  Civ.  App.  48, 
106  S.  W.  757;  Sypert  v,  McCowen,  28 
Tex.  635;  Perry  v.  Blakey,  5  Tex.  Civ. 
App.  331,  23   S.  W.  804. 

The  fact  that  a  sale  of  land  was  for 
cash,  while  the  law  provides  that  such 
sale  be  on  credit,  is  a  mere  irregu- 
larity, and  is  not  ground  for  a  col- 
lateral attack  on  the  sale.  Cassels  v. 
Gibson  (Civ.  App.),  27  S.  W.  725, 
citing  Fishback  v.  Pace,  17  Tex.  Civ. 
App.  183,  43  S.  W.  317,  affirmed  in  93 
Tex.  639,  no  op.;  Perry  v.  Blakey,  5 
Tex.  Civ.  App.  331,  23  S.  W.  804; 
Brown  v,  Christie,  27  Tex.  73. 

Although,  under  the  statute  in  force 
in  1842,  all  sets  of  land  by  an  ad- 
ministrator were  required  to  be  on 
credit,  the  mere  fact  that  the  deed  re- 
cites a  cash  consideration  will  not  sub- 
ject the  sale  to  a  collateral  attack. 
Berryman  v.  McDonald,  49  Tex.  Civ. 
App.  81,  107  S.  W.  944;  Fishback  v. 
Pace,  17  Tex.  Civ.  App.  183,  43  S.  W. 
S17,  affirmed  in  93  Tex.  639,  no  op. 

Failure  to  Sell  for  Cash,  as  Ordered. 
— An    administrator     who  was  author- 


ized by  order  of  the  county  court  to 
sell  land  of  the  estate  for  cash,  re- 
ceived from  the  purchaser,  not  cash, 
but  a  receipt  against  his  own  in- 
dividual debt  and  other  lands  in  pay- 
ment. He  reported,  however,  to  the 
court  that  he  had  sold  for  cash,  and 
the  deed  executed  by  him  recited  the 
receipt  of  payment  in  full  in  cash. 
Held,  such  a  sale  was  not  void,  but 
voidable  only,  at  the  suit  of  those  in- 
terested, begun  before  the  tribunal  and 
within  the  time  limited  by  law.  Heath 
V.  Layne,  62  Tex.  686. 

The  fact  that  the  administrator  vio- 
lated the  terms  of  sale  prescribed  by 
law  and  the  order  of  court,  by  con- 
veying part  of  the  land  to  a  creditor 
in  payment  of  his  claim,  does  not  ren- 
der the  sale  void,  so  as  to  subject  it 
to  collateral  attack.  Perry  v.  Blakey, 
5  Tex.  Civ.  App.  331,  23  S.  W.  804. 

"In  Giddings  v.  Steele,  28  Tex.  732, 
?52,  the  district  judge  charged  that, 
if  the  purchaser  at  the  administrator's 
sale  had  not  paid  for  the  certificate, 
his  title  would  be  void.  The  supreme 
court  held  that  this  was  error.  The 
sale  there  was,  it  is  true,  upon  twelve 
months*  -credit;  but,  if  failure  to  ex- 
act payment  of  the  money  in  a  cash 
sale  would  of  itself  render  the  deed 
void,  failure  to  take  the  note  of  the 
purchaser  in  a  credit  sale,  and  to  ex- 
act payment  of  it,  would  have  like  ef- 
fect." McCampbell  v.  Durst,  15  Tex. 
Civ.  App.  522,  534,  40  S.  W.  315,  dis- 
tinguishing Judson  V.  Sierra.  22  Tex. 
365.  See,  also,  Wornell  v.  Williams, 
19  Tex.  180;  Sypert  v,  McCowen.  28 
Tex.  635;  Perry  v.  Blakey,  5  Tex.  Civ. 
App.  231,  23  S.  W.  804. 

(1)    Inadequacy  of  Price. 

Inadequacy  of  price  will  not  render 
an  administrator's  sale  void,  but  only 
voidable,  and  it  will  remain  good  as 
to  all  parties  until  set  aside,  at  the 
instance  of  some  one  or  more  of  the 
heirs  or  creditors,  in  a  direct  proceed- 
ing instituted  for  that  purpose.  Capt 
V.  Stubbs,  68  Tex.  222,  4  S.  W.  467,  cit- 
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ing  Fisher  v.  Wood.  65  Tex.  199; 
Murchison  v.-  White,  54  Tex.  78; 
Mikeska  v.  Blum,  63  Tex.  44;  Ruther- 
ford V.  Stamper.  60  Tex.  447. 

(m)    Administrator  Purchasing  at  His 
Own  Sale. 

See,  also,  ante,  "Who  May  Pur- 
chase at  Sale,"  II,  G,  5,  m. 

An  administrator's  sale  can  not  be 
collaterally  attacked  on  the  ground 
that  the  administrator  himself  was  in- 
directly the  purchaser  of  the  land;  the 
remedy  being  direct  and  timely  pro- 
ceedings by  the  persons  interested  in 
the  estate,  in  a  reasonable  time. 
Rutherford  v.  Stamper,  60  Tex.  447; 
Dodd  V.  Templeman,  76  Tex.  57,  13 
S.  W.  187;  Cruse  v,  O'Gwin,  48  Tex. 
Civ.  App.  48,  106  S.  W.  757;  McCul- 
loch  V.  Renn,  28  Tex.  793;  Murchison 
V.  White,  54  Tex.  78. 

Sales  by  an  administrator  to  him- 
.«;elf,  through  the  intervention  of  an- 
other, for  the  joint  benefit  of  himself 
and  the  administrator,  are  not  void 
upon  account  of  that  fraud,  but  are 
merely  voidable  upon  direct  attack. 
McCampbell  v.  Durst,  15  Tex.  Civ. 
App.  522,  534,  40  S.  W.  315,  writ  of  er- 
ror dismissed  (see  91  Tex.  147). 

Under  Rev.  St.,  art.  2083,  forbidding 
an  administrator  to  purchase  either 
directly  or  indirectly  any  property  of 
the  estate  sold  by  him,  and  providing 
that  if  he  does,  the  sale  may  be  set 
jiSide  on  the  complaint  of  any  person 
interested,  attempt  to  set  aside  such 
purchase  must  be  by  direct  proceed- 
ing. Byars  v,  Thompson,  80  Tex.  468, 
15  S.  W.  1087. 
(n)    Objections  Going  to  the  Report 

of  Sale, 
aa.   Return  Not  Made  in  Time. 

"The  important  matter  in  this  req- 
uisition of  the  statute  is,  that  an  ac- 
count of  sale  shall  be  returned  to  the 
court  for  its  action;  the  time  of  thirty 
days,  which  is  fixed  upon  during  which 
the  administrator  is  required  to  per- 
form this   act,   is   directory,   and   may 


become  material  in  reference  to  other 
circumstances;  but  not  in  the  abstract, 
as  presented  in  this  case."     Brown  v. 
Hobbs,   19   Tex.    167,    169. 
bb.    Want  of  Verification. 

See  ante,  "Report  of  Sale,"  II, 
G,  5,  o. 

No  presumption  that  an  administra- 
tor did  not  swear  to  report  of  sale 
arises  from  failure  to  indorse  affidavit 
to  report;  statute  requiring  adminis- 
trator to  swear  to  report  is  merely 
directory.  Hurley  v,  Barnard,  48  Tex. 
83,  88. 

cc.    Failure  to  Enter  Report  of  Sales 
on  Minutes. 

See  ante,  "Report  of  Sale,"  II, 
G,  5,  o. 

dd.     Misdescription;     Erroneous     Re- 
citals; Clerical  Mistakes,  etc. 

An  inventory  and  order  of  sale  re- 
ferred to  "4,000  acres  of  the  T.  sur- 
vey, in  T.  county,  now  supposed  to  be 
B.  county."  The  report  of  sale  re- 
ferred to  4,4095^  acres  of  said  survey 
in  B.  county,  and  showed  that  four 
persons  purchr.sed  separate  tracts 
thereof,  not  identified,  but  aggregat- 
ing 4,4095^  acres.  Held,  that  as  the 
entire  survey  was  sold,  and  as  the 
tracts  conveyed  aggregated  the  entire 
survey,  though  only  described  by  the 
number  of  acres  in  each  tract,  and  not 
in  compliance  with  the  statutes,  the 
sales  were  not  void  and  subject  to  col- 
lateral attack.  Harris  v.  Dunn  (Civ. 
App.),  45  S.  W.  731. 

(o)    Objections  Going  to  the  Order  of 
Confirmation;  Want  of  Confirma- 
tion, etc. 
As  to  the  conclusiveness  of  the  or- 
der   of    corporation,    see    ante,    "Con- 
clusiveness  of    Order     of     Confirma- 
tion,"  II,    G,   5,  p,   (15),    (f). 
aa.    Want  of  Confirmation. 

See   ante,   "Necessity  for   Confirma- 
tion," 11,  G,  5,  p,  (2). 
bb.    Confirmation   at   Same   Term   as 
Report 
A  probate  sale  is  not  subject  to  col- 
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lateral  attack  because  the  order  of 
confirmation  was  made  at  the  same 
term  of  court  at  which  the  report  was 
made,  without  a  continuance  thereof 
for  one  term,  as  required  by  law. 
Storer  v.  Lane,  1  Tex.  Civ.  App.  250, 
20  S.  W.  852. 

cc.  Insufficient  Description;  Misre- 
citals;  Clerical  Mistakes,  etc. 

See  ante,  "Description  of  Property 
Sold,"  II,  G,  5,  p,  (6);  "Erroneous  Re- 
citals; Clerical  Mistakes,  etc.,"  II,  G, 
5,  p,  (7). 

Where  the  probate  court  orders  a 
sale  of  all  the  land  of  an  estate  to  pay 
debts,  and  there  are  several  purchasers 
of  the  diflferent  tracts,  the  fact  that 
the  order  confirming  the  sale  does  not 
identify  the  land  sold  to  each  pur- 
chaser will  not  render  the  sale  void, 
so  as  to  subject  it  to  collateral  attack, 
but  it  will  be  presumed  that  the  con- 
firmation related  to  the  land  conveyed 
to  each  purchaser  by  the  administra- 
tor's deed,  which  had  been  previously 
executed.  Perry  v.  Blakey,  5  Tex.  Civ. 
App.  331,  23  S.  W.  804. 

dd.  Failure  to  Enter  Confirmation  on 
Minutes. 

An  executor's  sale  can  not  be  col- 
laterally attacked  because  the  con- 
firmation of  the  sale  was  not  entered 
on  the  minutes  of  the  court  when  an 
indorsement  of  confirmation  was  made 
en  the  return.  Moody  v.  Butler,  63 
Tex.  210. 

Article  1853,  Rev.  Stat.  1895,  pro- 
vides that  probate  orders  not  entered 
of  record  shall  be  a  nullity;  art.  1845 
makes  probate  docker  a  record;  hence, 
an  order  entered  on  such  docket, 
though  not  carried  in  the  minutes,  is 
valid.  West  v.  Keeton,  17  Tex.  Civ. 
App.  139,  143,  42  S.  W.  1034. 

Speaking  upon  this  point,  the  court 
says:  "Under  this  same  assignment 
the  probate  sale  of  the  75-acre  in- 
terest is  attacked,  upon  the  ground 
that  the  order  of  confirmation  was 
only  written  upon  the  probate  docket 


by  the  judge,  and  not  carried  into  the 
minutes  by  the  clerk.  There  can  be 
no  question  that  prior  to  the  adoption 
of  the  Revised  Statutes  of  1879  this 
probate  sale  would  have  been  held 
valid  upon  collateral  attack.  Sim- 
mons V.  Blanchard,  46  Tex,  266; 
Moody  V.  Butler,  63  Tex.  210;  Neill  v, 
Cody,  26  Tex.  286,  290;  Calloway  v. 
Nichols,  47  Tex.  327.  The  principles 
announced  in  the  above  cases  prevail 
under  the  Revised  Statutes  of  1879, 
carried  into  the  revision  of  1895." 
West  V,  Keeton,  17  Tex.  Civ.  App.  139. 
142,  42   S.  W.   1034. 

e.    Presumption  and  Proof. 

(1)    General  Doctrine  as  to  Presump* 
tions  in  Favor  of  Validity. 

Courts  give  a  liberal  construction  to 
statutes  authorizing  sales  of  real  es- 
tate by  executors  and  administrators,, 
and,  the  jurisdiction  being  established, 
every  reasonable  presumption  will  be 
indulged  in  support  of  the  proceedings 
to  uphold  the  titles  acquired  under  such 
sales.  This  is  especially  true  as  to 
matters  in  pais;  and  while  the  rule  is 
general,  it  is  applied  most  frequently 
to  cases  in  which  the  action  of  the 
court  is  called  in  question  in  some  col- 
lateral  proceeding.     Lynch   v.    Baxter,. 

4  Tex.  431,  445;  Grant  v.  Hill  (Civ. 
App.),  29  S.  W.  247;  Alexander  r. 
Maverick,  18  Tex.  179;  Burdett  v.  Sils- 
bee,  15  Tex.  604,  617;  Dancy  v.  Strick- 
linge,  15  Tex.  55^;  Herndon  v.  Kuyken- 
dall,  58  Tex.  341,  348;  Guilford  v.  Love, 
49  Tex.  715;  Tom  v.  Sayers.  64  Tex. 
339;  Louder  v.  Schluter,  78  Tex.  103. 
106,  14  S.  W.  205,  207;  Perry  v.  Blakey. 

5  Tex.  Civ.  App.  331,  23  S.  W.  804;  Davis 
V,  Touchstone,  45  Tex.  490;  Withers  r. 
Patterson,  27  Tex.  491 ;  Hurley  v.  Bar- 
nard, 48  Tex.  83;  Poor  v.  Boyce.  12 
Tex.  440;  Sypert  v,  McCowen,  28  Tex. 
635,  638;  Pleasants  v.  Dunkin,  47  Tex. 
343,  355;  Groesbeck  v.  Bodman,  73  Tex. 
287,  291,  11  S.  W.  322;  Grant  v.  Hill 
(Civ.  App.),  30  S.  W.  952;  Baker  r. 
C  oe,  20  Tex.  429,  436. 
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(2)  Where  Transaction  Ancient,  Rec- 
ord Silent,  etc. 

Although  the  ancient  records  of  the 
probate  courts  may  fail  to  show  that 
everything  was  done  which  the  law 
required  in  making  sales  of  property 
of  the  estates  of  deceased  persons  and 
minors,  yet  if  the  sale  is  proved,  and 
there  is  no  evidence  to  impeach  its 
fairness,  the  presumption  is  that  the 
officers  of  the  court  and  the  repre- 
sentative of  the  estate  did  their  duty; 
r.nd  this  presumption,  owing  to  the  un- 
certain manner  in  which  the  records 
of  said  courts  have  been  made  and 
kept,  controls  the  presumption  that  the 
records  of  courts  show  all  the  pro- 
ceedings thereof.  Dancy  v.  Strick- 
linge,  15  Tex.  557;  Grain  v.  Grain,  18 
Tex.  81,  100;  Baker  v.  Goe,  20  Tex. 
429,  436. 

Presumptions  must  be  indulged  in 
favor  of  those  proceedings,  especially 
when  they  are  ancient  and  titles  have 
been  acquired  and  transmitted  under 
them,  otherwise  the  lapse  of  time,  in- 
stead of  healing,  as  it  should,  the  de- 
fects of  these  titles,  would  gradually 
undermine  and  eventually  destroy 
them.     Baker  v.  Goe,  20  Tex.  429,  436. 

If  the  record  is  silent,  the  presump- 
tion is  in  favor  •  of  regularity  and 
validity.  To  hold  that  everything 
necessary  to  authorize  a  probate  court 
to  direct  the  sale  of  property  and  to 
confirm  a  sale  made  must  appear  on 
the  court's  records  would  be  to  deny 
to  such  courts  a  general  jurisdiction 
in  probate  matters  and  to  subject  them 
to  the  rules  applicable  to  special 
tribunals  alone.  Weems  v.  Masterson, 
80  Tex.  45,  54,  15  S.  W.  590.  See 
Baker  v.  Goe,  20  Tex.  429,  436. 

To  suppoct  an  ancient  deed  of  an 
administrator,  the  sale  will  be  pre- 
sumed to  have  been  properly  con- 
ducted, nothing  appearing  to  impeach 
it.  Pendleton  v.  Shaw,  44  S.  W.  1002, 
IS  Tex.  Civ.  App.  439;  White  v,  Jones, 
67  Tex.  638,  640,  4  S.  W.  161;  Bartlett 
7.  Cocke,  15  Tex.  471. 


After  a  lapse  of  twenty  years  it  is 
too  late  to  inquire  into  question 
whether  an  administration  and  sale 
under  it,  were  invalid  for  fraud. 
Kleinecke  v.  Woodward,  42  Tex.  311, 
315. 

In  this  case  it  appeared  that  during 
the  34  years  following  the  date  of  the 
administrator's  sale  while  the  records 
were  in  existence,  no  question  as  to 
the  validity  of  the  sale  appears  was 
made,  and  that  more  than  60  years  had 
elapsed  from  the  date  of  that  sale  be- 
fore appellants'  suit  attacking  it  was 
instituted.  Under  such  circumstances 
and  in  the  absence  of  proof  to  the 
contrary,  it  was  held  that  it  would  be 
presumed  that  every  requirement  of 
the  law  necessary  to  the  validity  of 
the  sale  was  complied  with.  Fields  v. 
Burnett,  49  Tex.  Civ.  App.  446,  108  S. 
W.  1048,  1052,  affirmed,  no  op.,  citing 
White  V,  Jones,  67  Tex.  638,  640,  4  S. 
W.  161;  Baker  v.  Goe,  20  Tex.  429, 
435;  Veramendi  v.  Hutchins,  48  Tex. 
531;  Garner  v.  Lasker,  71  Tex.  431,  9 
S.  W.  332;  Maxson  v.  Jennings,  '19 
Tex.  Civ.  App.  700,  48  S.  W.  781,  af- 
firmed in  93  Tex.  646,  no  op. 

(3)  Where  Matter  Would  Ordinarily 
Appear  of  Record;  Necessity  for 
Production  of   Record. 

Presumptions  from  lapse  of  time  will 
not  be  indulged  unless  it  is  shown  that 
the  record  can  not  be  produced;  and 
the  presumption  must  be  consistent 
with  the  case  made.  Pace  v.  Fish- 
back,  10  Tex.  Giv.  App.  450,  31  S.  W. 
424. 

This  is  ^  true  as  to  those  matters 
which  would  ordinarily  appear  of  rec- 
ord. Thus,  confirmation  of  a  sale  will 
not  be  presumed  unless  it  is  first  made 
to  appear  that  the  record  of  a  con- 
firmation can  not  be  produced.  Pace 
V.  Fishback,  10  Tex.  Giv.  App.  450,  31 
S.  W.  424. 

(4)  Presumption  in  Case  of  Erasures, 
Interlineations,  etc. 

The  interlineations  of  the  orders  of 
the    probate    court,    ordering    and    ap- 
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proving  the  sale  of  the  land  in  this 
case,  held  not  to  be  such  as  to  cast 
suspicion  upon  the  validity  of  the  deed 
and  call  for  further  explanation  than 
was  made.  Jamison  v.  Dooley,  34  Tex. 
Civ.  App.  428,  430.  79  S.  W.  91,  affirmed 
in   48  Tex.   206. 

(5)  Recitals  Not  Enlarged  by  Pre- 
sumption to  Defeat  Title. 

Recitals  in  an  order  of  sale  will  not 
be  enlarged  by  presumption  for  the 
purpose  of  defeating  a  probate  sale, 
where  the  record  shows  order,  sale  and 
confirmation.  Louder  v.  Schluter,  78 
Tex.  103,  106,  14  S.  W.  205,  207. 

(6)  Presumptions  Indulged  in  Ab- 
sence of  Proof,  Not  against  the 
Record. 

Presumptions  are  indulged  in  the 
absence  of  proof  and  not  against  proof. 
Withers  v,  Patterson,  27  Tex.  491,  496; 
Anderson  v.  Lockhart,  2  Posey  63,  69; 
Guilford  v.  Love,  49  Tex.  715. 

Where  a  record  shows  the  absence 
of  facts  and  existence  of  which  is 
necessary  to  empower  the  probate 
court  to  order  the  sale  of  the  decedent's 
property,  a  decree  based  upon  their 
supposed  existence  is  void.  Anderson 
V.  Lockhart,  2  Posey  63,  68. 

Even  though  the  grant  of  letters 
was  valid,  yet  if  it  was  apparent  by 
the  record  that  the  special  circum- 
stances, authorizing  the  court  to  or- 
der the  sale,  did  not  in  fact  exist,  the 
order  of  sale  was  void;  and,  in  a  col- 
lateral action,  it  might  be  shown  to  be 
void  by  the  record  of  the  court,  even 
as  against  a  purchaser  without  notice 
other  than  the  record  imported.  With- 
ers V.  Patterson,  27  Tex.  491;  Johns 
z\  Northcutt,  49  Tex.  444. 

Where  the  record  is  not  silent  as 
to  the  cause  upon  which  the  court 
acted  in  ordering  the  sale,  presump- 
tions of  regularity  are  of  no  aid  to  the 
decree,  since  they  are  indulged  in  the 
absence  of  proof  and  not  against 
proof.  Guilford  v.  Love,  49  Tex.  715,  741; 
Anderson  v.  Lockhart,  2  Posey  63,  70. 


In  Withers  ?'.  Patterson,  27  Tex. 
491,  496,  it  is  said:  "'It  is  to  be  borne 
in  mind  that  while  the  county  court 
has  the  power  to  order  the  sale  of  land 
belonging  to  an  estate  which  is  com- 
mitted to  it  for  the  purpose  of  ad- 
ministration, it  has  no  general  power 
to  sell  the  lands  of  any  estate.  It  can 
order  the  sale  for  the  payment  of  debts 
and  expenses  of  administration,  to 
raise  the  amount  of  the  allowance  for 
the  surviving  wife  and  children,  and 
in  certain  cases  for  the  purposes  of 
partition  and  distribution  among  heirs. 
The  court  has  no  power  conferred 
upon  it  under  the  law  to  sell  the  land 
of  an  estate  for  any  other  purpose.' 
Speaking  of  a  sale  for  other  purposes, 
'such  a  sale  being  a  nullity  may  be 
impeached  collaterally;  and  when  the 
want  of  power  in  the  court  to  order 
the  sale  is  shown  by  the  record  itself, 
then  the  constructive  notice  which  the 
record  furnishes  the  purchaser  makes 
the  nullity  effective  as  to  him  and  de- 
stroys his  claim  of  title.*  Again,  page 
501."  Johns  V.  Northcutt,  49  Tex.  444, 
456.  See,  also,  Anderson  v.  Lockhart, 
2  Posey  63,  69;  Guilford  v.  Love,  49 
Tex.  715;  Horan  t\  Wahrenberger,  9 
Tex.  313,  319;  Fisk  v.  Norvel,  9  Tex. 
13;  Duncan  v.  Veal,  49  Tex.  603. 

(7)  Record  Notice  as  to  What  Mat- 
ters; to  What  Extent  Record  Pre- 
vails against  Presumption. 

See  ante,   "The   Record  as  Notice," 
II,  G,  6,  a,  (9),  et  seq. 

(8)  Presumption  Rebuttable  by  Facts. 
Where  there  was  evidence  intro- 
duced showing  defects  in  proceedings 
which  were  requisite  to  the  authority 
of  the  administrator  to  sell  lands,  the 
court,  after  instructing  the  jury  that 
the  law  presumed  everything  legally 
necessary  to  have  been  done  by  the 
probate  court,  should  have  given  the 
further  charge  that  such  presumption 
was  overcome  by  facts  which  prove 
the  contrary.  Graham  v.  Hawkins,  38 
Tex.  628. 
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(9)    Presumption   and   Proof   of   Par- 
ticular Matters, 
(a)    Appointment  and  Qualification  of 
Administrator   and     Authority     to 
SelL 

A  party  relying  on  an  administra- 
tor's sale  need  not,  in  a  collateral  pro- 
ceeding, prove  the  appointment  of  the 
administrator.  Evans  v.  Martin,  6 
Tex.  Civ.  App.  331,  25  S.  W.  688,  fol- 
lowing Rindge  v.  Oliphint,  62  Tex. 
682. 

A  purchaser  of  property  at  a  sale  by 
an  administrator,  whose  authority  at 
the  time  was  recognized  by  the  court, 
is  not  bound,  on  his  title  being  after- 
wards brought  in  question  in  a  col- 
lateral action,  to  show  that  the  ad- 
ministrator was  qualified  to  act.  Dancy 
V.  Stricklinge,  15  Tex.  557;  Herndon 
V.  Kuykendall.  58  Tex.  341,  348;  Saul 
V.  Frame.  3  Tex.  Civ.  App.  596,  604, 
C2  S.  W.  98^;  Pendleton  v.  Shaw,  18 
Tex.  Civ.  App.  439,  44  S.  W.  1002,  af- 
firmed in  93  Tex.  693,  no  op.;  Lynch 
f.  Baxter,  4  Tex.  431 

See  probate  proceedings  held  to 
show,  as  against  collateral  attack,  that 
title  to  a  land  certificate  passed  from 
the  estate  of  decedent  by  administra- 
tor's sale,  though  the  order  granting 
letters  appeared  to  be  for  guardian- 
ship of  the  persons  and  estates  of  the 
minor  heirs,  rather  than  for  adminis- 
tration, the  county  records  having  been 
burned,  and  it  not  appearing  that  a 
previous  order  appointing  the  admin- 
istrator might  not  have  been  made. 
Moseley  v.  Stucken,  26  Tex.  Civ.  App. 
290,  62  S.  W.  1103,  affirmed  in  95  Tex. 
683,  no  op. 

In  this  case  the  person  acting  as  ad- 
ministrator had  been  recognized  as 
such  by  the  court,  and  the  court  had 
issued  an  order  directing  him  to  sell 
the  land,  and  had  thereafter  made  an 
order  confirminc'  the  sale.  The  tran- 
script and  the  supplemental  evidence 
failed  to  show  that  he  had  not  been 
appointed.  It  was  held  that  the  pre- 
sumption was  in  favor  of  the  validity 
7   Tex— 56 


of  the  administration,  and  that  the  title 
was  good  on  collateral  attack.  Mose- 
ley V.  Stucken,  26  Tex.  Civ.  App.  290, 
296,  62  S.  W.  11.03,  affirmed  in  95  Tex. 
683,  no  op. 

Apart  from  the  fact  of  the  destruc- 
tion of  the  county  records  by  fire 
three  years  after  the  death  of  the  de- 
cedent the  action  of  the  probate  court 
(after  the  administrator  had  given 
bond  and  taken  oath  as  administrator 
of  the  estate),  recognizing  him  as  such 
administrator,  directing  him  to  make 
the  sale  referred  tc,  and  approving 
his  report  of  the  sale,  should  be  deemed 
equivalent  to  a  formal  appointment  of 
him  as  such  administrator.  Moseley 
V,  Stucken,  26  Tex.  Civ.  App.  290,  296, 
62  S.  W.  1103,  affirmed  in  95  Tex.  683, 
no  op. 

A  transcript  of  proceedings  before 
an  alcalde  in  1834,  showing  that  A 
was  recognized  at  that  time  as  curator 
of  B,  and  a  return  of  sale  of  a  quarter 
of  a  league  of  land  sold  by  A  as  cura- 
tor of  B,  together  with  a  deed,  of 
corresponding  date,  from  A,  as  cura- 
tor of  B,  to  the  purchaser,  certified  by 
said  alcalde  to  have  been  executed  be- 
fore him  in  accordance  with  law,  of 
same  date,  in  the  absence  of  any  evi- 
dence to  impeach  the  verity  or  good 
faith  thereof,  are  good  and  sufficient 
to  vest  the  title  of  B  in  the  purchaser. 
Baker,  z/.  Coe,  20  Tex.  429. 

(b)  Presumption  as  to  Whether  Au- 
thority Has  Terminated  or  Lapsed. 

See  ante,  "After  Authority  Has 
Terminated  or  Lapsed;  Second  and 
Other  Administrations,"  II,  G,  7,  d, 
a),   (c). 

(c)  As  to  Execution  of  Bond. 

An  executor's  sale  can  not  be  col- 
laterally attacked  brcause  the  record 
fails  to  show  that  he  had  given  bond. 
Moody  V.   Butler,   63  Tex.   210. 

It  will  be  presumed  that  bonds  were 
executed  by  administrators  before 
making  sale  of  a  land  certificate, 
though  the  transcript  of  the  probate 
proceedings  makes  no  showing  on  the 
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subject.     Saul  v.   Frame,  3   Tex.   Civ. 
App.  596,  22  S.  W.  984. 

(d)   As  to  the  Petition  or  Application 
to  Sen. 

See,  also,  ante,  "Same;  Defects  and 
Irregularities  Not  Going  to  the  Ju- 
risdiction," II,  C,  6,  a,  (8). 

In  order  to  uphold  an  administra- 
tor's sale  of  a  land  certificate  the  ap- 
plication to  sell  need  not  appear  in  the 
proceedings.  Saul  v.  Frame,  3  Tex. 
Civ.  App.  596,  22  S.  W.  984;  Alexander 
V.  Maverick,  18  Tex.  179,  196;  Robert- 
son V.  Johnson,  57  Tex.  62,  64. 

In  a  collateral  proceeding,  it  will  be 
presumed  that  the  application  for  an 
administrator's  sale  was  made  in  ac- 
cordance with  the  statute,  and  that  the 
order  directing  the  sale  was  valid. 
Tom  V.  Sayers,  64  Tex.  339;  Davis  v. 
Touchstone,  45  Tex.  490,  496;  Alex- 
ander V,  Maverick,  18  Tex.  179,  192; 
Withers  v,  Patterson,  27  Tex.  491. 

In  a  collateral  attack  on  an  adminis- 
trator's deed,  a  recital  in  the  order  of 
sale  by  the  probate  court  that  an  ap- 
plication to  sell  has  been  made  is  suffi- 
cient proof  of  such  application,  though 
it  does  not  appear  in  the  records  of 
the  probate  court.  Perry  v.  Blakey,  5 
Tex.  Civ.  App.  331,  23  S.  W.  804;  Alex- 
ander V,  Maverick,  18  Tex.  179,  192; 
Withers  v.  Patterson,  27  Tex.  491; 
Davis  V.  Touchstone,  45  Tex.  490,  496. 

The  order  of  sale  is  conclusive,  in 
collateral  proceedings,  of  the  fact  that 
an  application  was  made  and  condi- 
tions shown  necessary  to  give  the 
court  jurisdiction.  Ball  r.  Collins 
(Sup.),  5   S.  W.  622,   623. 

Independent  o^  recitals  in  order  for 
sale  of  land  by  administrator,  it  will 
be  presumed  that  court  acted  regu- 
larly in  ordering  sale  of  land  by  ad- 
ministrator, and  that  application  for 
order  to  sell  real  estate  was  made  and 
presented  to  court.  Perry  v.  Blakey, 
?  Tex.  Civ.  App.  331,  335,  23  S.  W.  804; 
Davis  V.  Touchstone,  45  Tex.  490;  With- 
ers V.  Patterson,  27  Tex.  491;  Hurley  v, 
Barnard,  48  Tex.  83,  87. 


Presumptions  That  Petition  Was  Lost. 

— Where  no  petition  for  a  probate  sale 
is  found  among  papers  on  file,  pre- 
sumption is  that  it  was  lost.  Hurley 
V,  Barnard,  48  Tex.  83,  87. 

Authenticity;  Absence  of  File  Mark. 
— A  petition  for  sale  of  land,  old  and 
time  worn,  acted  on  by  the  court,  and 
found  in  the  proper  custody,  was  ad- 
missible in  support  of  a  probate  sale, 
though  bearing  no  file  mark.  Pendle- 
ton V,  Shaw,  18  Tex.  Civ.  App.  439,  44 
S.  W.  1002,  affirmed  in  93  Tex,  693. 
no  op.  See,  also,  Dunn  v.  State,  6 
Tex.  542;  Holman  v,  Chevallier,  14 
Tex.  331,  337;  Eggenberger  v.  Branden- 
berger,  74  Tex.  274,  il  S.  W.  1099;  Lee 
V.  Wharton,  11  Tex.  61;  Franklin  v. 
Tiernan,  62  Tex.  92;  Moody  v.  Butler, 
63  Tex.  210. 

Presumption  as  to  Sufficiency. — See 
ante,  "Defective  Petition;  Failure  to 
Show  Proper  or  Sufficient  Grounds 
for  Sale,"  II,  G,  7,  d,  (5),  (f). 

(e)  As  to  Existence  of  Facts  Au- 
thorixing  Sale. 

The  probate  court  having  general 
jurisdiction  in  administrations,  if  the 
record  in  an  administration  ordering 
sale  does  not  negative  the  existence  of 
the  facts  authorizing  the  order  for 
sale,  the  law  conclusively  presumes,  in 
a  collateral  attack,  that  such  facts 
were  established  by  the  evidence  be- 
fore the  court  when  such  order  was 
made;  and  evidence  of  matters  dehors 
the  record  will  not  be  received.  Tem- 
pleton  V.  Ferguson,  89  Tex.  47.  33  S. 
W.  329,  affirming  32  S.  W.  148. 

"In  the  case  of  Lynch  v,  Baxter,  4 
Tex.  431,  531,  it  was  determined  that 
it  is  not  essential  to  the  title  of  the 
purchaser  of  property  at  an  adminis- 
trator's sale,  that  the  record  should 
show  a  necessity  for  the  sale.  The 
order  of  sale  is  conclusive  of  that 
question  until  it  be  set  aside  by  a  pro- 
ceeding having  that  object  directly  in 
view,  and  the  purchaser,  in  the  ab- 
sence of  fraud,  will  be  protected."  Poor 
V.  Boyce,  12  Tex.  440,  449. 
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As  to  Existence  of  Debts. — See, 
also,  ante,  "Purchaser  Not  Bound  to 
Notice  Entire  Record;  Record  Notice 
of  What  Matters,"  II,  G,  6,  a,  (9),  (d). 
That  the  record  does  not  show  in- 
debtedness does  not  negative  the  ex- 
istence of  debts  against  an  estate.  The 
presumption  is  that  there  were  debts. 
Templeton  v.  Ferguson,  89  Tex.  47, 
33  S.  W.  329,  affirming  32  S.  W.  148; 
Martin  v.  Robinson,  67  Tex.  368,  3  S.  W. 
550;  Murchison  v.  White,  54  Tex.  78, 
80;  Hardy  v,  Beaty,  84  Tex.  562,  19 
S.  W.  778;  Harris  v.  Shafer  (Civ. 
App.),  21  S.  W.  110,  112,  reversed  in 
86  Tex.   314. 

In  trespass  tb  try  title  defendants 
claimed  through  an  administrator's 
sale.  The  record  of  the  probate  pro- 
ceedings on  which  administration  was 
granted  did  not  show  that  there  were 
debts  against  the  estate.  Held,  this 
did  not  create  a  presumption  that  there 
were  no  debts,  and  will  not  sustain  a 
finding  that  there  was  no  necessity  for 
the  sale,  and  that  therefore  the  ad- 
ministration was  void.  Harris  v. 
Shafer  (Civ.  App.),  21  S.  W.  110. 

Where  the  petition  for  administra- 
tion is  silent  as  to  existence  of  debts 
against  decedent,  and  the  application 
for  the  order  of  sale  has  been  lost, 
and  its  contents  not  shown,  it  will  be 
presumed,  on  collateral  attack,  that  the 
court  found  debts;  the  fact  that  the 
fmal  account  did  not  show  any  debts 
antedating  the  administration  being 
insufficient  to  rebut  such  presumption. 
Templeton  v.  Ferguson,  89  Tex.  47,  33 
S.  W.  329,  affirming  Ferguson  v.  Tem- 
pleton  (Civ.  App.),  32  S.  W.  148. 

An  administrator's  sale  of  a  land 
certificate  was  made  and  was  con- 
firmed by  the  probate  court  in  1851. 
Forty  years  thereafter,  and  after  the 
death  of  the  administrator  and  de- 
struction of  the  probate  records,  the 
validity  of  the  judgment  of  confirma- 
tion was  attacked  in  a  collateral  pro- 
ceeding upon  the  ground  that  no  com- 
munity debts  existed  which  would  have  ^ 


authorized  the  administration.  Held,, 
that  testimony  in  a  general  way  that 
there  were  no  debts  due  by  the  com- 
munity estate,  given  by  a  witness  who 
was  only  ten  years  of  age  at  the  death 
of  his  father,  the  intestate,  and  by 
another  not  shown  to  have  any  actual 
knowledge  of  the  facts,  would  not  au- 
thorize a  findinjr  that  no  such  debts 
existed.  Dickson  v.  Moore,  9  Tex.  Civ. 
App.  514,  30  S.  W.  214,  affirmed  in  93 
Tex.   728,   no   op. 

Same;  Efifect  of  Lapse  of  Time. — 
See,  also,  ante,  "After  Authority  Has 
Terminated  or  Lapsed;  Second  and 
Other  Administrations,**  II,  G,  7,  d, 
(1),   (c). 

Where  the  record  does  not  show 
that  there  were  debts  against  the  es- 
tate, nor  that  there  were  not,  a  court 
will  not  presume  that  there  were  no 
debts  against  estate  unless  lapse  of 
time  has  been  sufficient  to  authorize 
inference  that  debts  are  barred.  Mc- 
Camant  v,  Roberts,  80  Tex.  316,  327. 
15  S.  W.  580,  1054. 

Where  letters  were  granted  fourteen 
years  after  the  death  of  the  person 
whose  estate  was  put  in  administra- 
tion, it  was  held  that  no  presumption 
as  to  the  existence  of  debts  arose. 
Duncan  v.  Veal,  49  Tex.  603. 

Where  Order  Sutes  Insufficient 
Ground  of  Sale. — ^The  order  of  sale 
and  confirmation  are  not  rendered  in- 
admissible because  the  order  stated 
that  it  was  advantageous  to  estate  to 
sell  the  land.  Louder  v,  Schluter,  78 
Tex.   103,  14  S.  W.   205. 

(f)    As  to  Existence  of  Order  of  Ssle 
and  Its  Sufficiency. 

Although  no  order  of  the  probate 
court  for  the  sale  of  land  appears  of 
record,  it  will  be  presumed  from  the 
order  of  confirmation  that  it  was  le- 
gally made.  Arnold  v.  Hodge,  49  S. 
W.  714,  20  Tex.  Civ.  App.  211;  Bart- 
ley  V,  Harris,  70  Tex.  181,  7  S.  W. 
797.  See,  also,  Gillenwaters  v,  Scott, 
62  Tex.  670. 

"Under  some  circumstances   the  or- 
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der  of  confirmation  and  administra- 
tor's deed  might  raise  the  presump- 
tion that  the  order  of  sale  had  been 
made,  and  that  the  power  to  sell  had 
been  conferred  upon  the  administra- 
tor. As  stated  by  this  court  in  Tucker 
V.  Murphy,  66  Tex.  355,  359,  1  S.  W. 
76,  'this,  however,  is  but  a  presumption 
of  fact,  indulged  upon  the  idea  that 
time  has  made  it  impracticable  to 
make  such  proof  of  the  actual  exist- 
ence of  the  power  as  may  be  made  in 
regard  to  matters  recently  transpiring. 
Whether  such  presumption  will  or 
may  be  indulged  in  a  given  case,  must 
depend  upon  the  facts  presented.' " 
Ball  V,  Collins  (Sup.),  5  S.  W.  622,  624. 

An  administrator's  sale  of  realty 
will  be  sustained  against  collateral  at- 
tack, though  there  was  no  proof  of 
an  entry  in  the  lecord  books  of  the 
probate  court  of  an  order  of  sale,  if 
there  was  some  paper  filed  in  such 
court  indicating  that  the  sale  had  been 
approved.  Cruse  v.  O'Gwin,  48  Tex. 
Civ.  App.  48.  106  S.  W.  757. 

"In  Baker  v,  Coe,  20  Tex.  429,  436,  on 
the  doctrine  of  presumptions,  it  is  held 
that  when  the  proceedings  in  the  court 
were  of  long  standing,  and  when  the 
records  were  kept  in  an  uncertain 
manner,  even  an  order  of  sale  would 
be  presumed."  Hudson  v.  Jurnigan,  39 
Tex.   579,  589. 

No  presumption  can  be  indulged  in 
a  collateral  proceeding  against  the 
validity  of  a  probate  order  directing 
the  sale  of  testator's  land.  Tom  v. 
Sayers,  64  Tex.  339;  Alexander  v.  Mav- 
erick, 18  Tex.  179;  Guilford  v.  Love, 
49  Tex.  715. 

Where  an  order  directing  an  admin- 
istrator to  sell  land  was  not  shown 
by  any  probate  record  or  recital,  nor 
by  anything  tending  to  show  a  con- 
firmation of  the  sale,  its  existence 
could  not  be  presumed.  Cruse  v. 
O'Gwin,  48  Tex.  Civ.  App.  48,  106  S. 
W.  757. 
(g)    As  to  Confirmation. 

See,    also,    ante,    "What    Constitutes 


and  Sufficiency  of  Confirmation,"  II, 
G,  5,  p,  (4);  "Proof  of  Confirmation; 
Presumption,"  II,  G,  5,  p,  (14). 

The  court  could  not  presume  that 
an  administrator's  sale  was  confirmed, 
without  its  first  appearing  that  the 
record  of  a  confirmation  could  not  be 
produced.  Pace  v.  Fishback,  10  Tex. 
Civ.  App.  450,  31  S.  W.  424;  Tucker  r. 
Murphy,  66  Tex.  355,  359,   1  S.  W.  76. 

Where  the  petition  admitted  that  a 
sale  of  the  land  had  taken  place  under 
an  order  of  the  court,  and  that  a  deed 
had  been  made  by  the  administrator 
to  the  purchaser,  but  failed  to  state 
affirmatively  that  there  had  been  a 
confirmation,  it  was  held  to  be  a  fair 
presumption  that  there  had  been. 
Such  being  the  case,  the  proceedings 
were  not  void,  and  could  not  be  at- 
tacked as  attempted.  Looney  t*.  Lin- 
ney  (Civ.  App.),  21  S.  W.  409,  410,  cit- 
ing Martin  v.  Robinson,  67  Tex.  368, 
3  S.  W.  550. 

Evidence  here  held  sufficient  to  raise 
presumption  as  against  collateral  at- 
tack, that  court  confirmed  administra- 
tor's sale  of  land  of  estate.  Perry  v. 
Blakey,  5  Tex.  Civ.  App.  331,  336,  23 
S.  W.  804. 

(h)    Genuineness  of  Judge's  Signature. 

The  judge's  signature  to  an  order 
for  the  sale  of  land  of  deceased's  es- 
tate, dating  over  50  years  back,  com- 
ing from  the  proper  custody,  will  be 
presumed  genuine,  though  not  found 
on  the  record.  Pendleton  v.  Shaw,  44 
S.  W.  1002,  18  Tex.  Civ.  App.  439. 
(i)    As  to  Property  Sold. 

An  order  of  the  probate  court  re- 
cited that  an  administrator's  petition 
for  leave  to  sell  the  property  of  the 
estate  stated  under  oath  that  the  ap- 
plication was  at  the  request  of  de- 
cedent's heirs,  and  ordered  the  ad- 
ministrator to  sell  all  the  property  of 
the  estate  with  appraisement.  The 
appraisers  reported  that  they  appraised 
"bounty  claim  in  favor  of  Moses  Mer- 
ritt  for  1,280  acres.  No.  2,699,  at  $40.- 
The  account  of  sales  showed  that  the 
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"the  Moses  Merritt  claim  for  1,280 
acres  was  sold  to  J.  A.  Southmayd  for 
$40."  The  court  approved  the  sale  as 
made.  The  administrator's  deed,  dated 
September  1,  1845,  recited  the  sale  at 
a  certain  time  and  place  as  required 
by  law  of  "the  aforesaid  bounty  claim 
for  1,280  acres  granted  to  Moses  Mer- 
ritt by  the  government  of  Texas"  etc., 
"together  with  all  the  land  secured 
thereby,  rights,  issues,  profits,  and 
claim  to  the  same  belonging."  The 
deed  further  recites  that  the  adminis- 
trator "advertised  for  sale  all  the  prop- 
erty," and  "amongst  other  property 
the  bounty  land  claim  of  Moses  Mer- 
ritt for  1,280  acres  of  land.  No.  2,699, 
issued  by  the  Secretary  of  War,"  and, 
further,  "the  said  bounty  land  claim 
for  1,280  acres  was  struck  off  and  sold," 
and  the  deed  conveyed  "the  aforesaid 
bounty  claim.  *  *  *"  Field  notes, 
dated  July  25,  1845,  show  that  the  land 
in  controversy  was  located  by  virtue 
of  the  bounty  warrant.  Held,  that  the 
proceedings  contained  descriptive  mat- 
ter sufficient  to  convey  the  title  to  the 
land,  in  the  absence  of  evidence  that 
land  was  not  sold,  and  after  this  lapse 
of  time  it  must  be  presumed  that  a 
valid  sale  was  made  of  that  which  the 
estate  possessed,  and  which  was  sub- 
ject to  sale,  and  not  that  a  void  sale 
was  made  of  the  land  certificate  after 
the  land  had  been  located,  and  the 
certificate  therefore,  merged  in  the 
land  and  not  subject  to  sale.  Whit- 
taker  V.  Thayer,  101  Tex.  456,  108  S. 
W.  1157,  86  S.  W.  366.  See,  also.  East 
V.  Dugan,  79  Tex.  329,  15  S.  W.  273. 
(j)  Execution  and  Validity  of  Deed. 
Where  there  was  an  agreement  in 
the  case  made  by  counsel  containing 
a  direct  admission  that  there  was  a 
deed  from  the  administrator,  dated 
June  2.  1851,  and  there  was  a  decree 
ordering  the  administrator  to  execute 
the  deed,  after  this  lapse  of  time,  and 
in  the  absence  of  contrary  testimony, 
a  presumption  is  afforded  of  its  exe- 
cution. Jack  V,  Cassin,  9  Tex.  Civ. 
App.  228,  28  S.  W.  832. 


Deed  by  Only  One  of  Several  Ad- 
ministrators.— After  lapse  of  50  years, 
the  records  having  been  destroyed,  it 
will  be  presumed  that  land  was  duly 
sold  under  order  of  court  authorizing 
execution  of  deed  by  one  administra- 
tor. Miles  V.  Dana,  13  Tex.  Civ.  App. 
240,  36  S.  W.  848. 

Where  there  were  two  administra- 
tor's when  proceedings  of  sale  were 
had,  order  of  court  for  one  of  them  to 
sell,  and  sale  reported  by  him  and  con- 
firmed, will  be  held,  as  against  collat- 
eral attack,  to  pass  title  to  property 
as  effectually  as  if  both  had  acted. 
Corley  v.  Anderson,  5  Tex.  Civ.  App. 
213,   218,   23   S.   W.   839. 

(k)    As  to   Payment   or   Performance 
by  Purchaser. 

See,  also,  ante,  "Proof  of  Payment; 
Presumptions,"  II,  G,  5,  s,   (2). 

In  Absence  of  Confirmation. — While 
the  statute  in  force  May,  1846  (Hart. 
Dig.,  art.  1018),  was  silent  as  to  the 
necessity  of  confirmation  by  the  court 
of  an  administrator's  sale  of  chattels, 
it  was  evidently  intended  that  the  pro- 
bate court  should  have  the  power  to 
approve  or  disapprove  such  sale;  to 
act  upon  the  price  or  security  taken. 
In  absence  of  confirmation  of  such 
sale,  it  devolves  upon  the  purchaser, 
or  party  asserting  title  under  such 
sale,  to  show  payment  or  that  security 
was  given — compliance  with  the  stat- 
ute in  all  material  provisions.  Harris 
V.  B rower,  3  Tex.  Civ.  App.  649,  22  S. 
W.  758,  affirmed  in  93  Tex.  685,  no  op. 

A  land  certificate  was  sold  May, 
1846,  at  probate  sale,  by  the  widow  of 
the  owner,  who  was  his  administratrix. 
Return  was  made  of  the  sale  a?  upon 
approved  security,  but  no  action  upon 
the  report  of  sale  was  taken  by  the 
court.  No  conveyance  was  made  to 
the  purchaser.  In  1888.  the  widow  and 
other  heirs  brought  suit  for  the  land 
which  had  been  secured  under  the  cer- 
tificate, against  remote  vendees.  Held, 
that  it  devolved  upon  the  defendants 
to  prove  compliance  with  the  terms  of 
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the  sale;  no  such  proof  being  made, 
the  plaintiffs,  having  the  legal  title, 
were  entitled  to  recover,  the  defend- 
ants not  showing  any  equity;  the 
lapse  of  time  did  not  effect  the  rights 
of  the  plaintiffs  to  recover.  Harris  v. 
Brower,  3  Tex.  Civ.  App.  649,  22  S. 
W.  758,  affirmed  in  93  Tex.  685,  no  op. 

There  being  no  decree  of  confirma- 
tion, "the  presumptions  usually  in- 
voked in  favor  of  a  judgment  could  not 
be  indulged;  but  to  sustain  the  sale,  it 
must  have  been  shown  that  the  vendee 
was  entitled  to  a  confirmation  by  com- 
pliance with  the  statute  by  following 
its  directions  in  all  material  particu- 
lars. Peters  v,  Caton,  6  Tex.  554; 
Graham  v.  Hawkins,  38  Tex.  628; 
Neill  V.  Cody,  26  Tex.  286;  Littlefield 
V.  Tinsley,  26  Tex.  353;  Brown  v, 
Christie,  27  Tex.  73,  77."  Harris  v, 
Brower,  3  Tex.  Civ.  App.  649,  653,  22 
S.  W.  758,  affirmed  in  93  Tex.  685, 
no  op. 

Effect  of  Lapse  of  Time. — An  ad- 
ministrator's sale  will  be  presumed  to 
be  valid,  and  its  terms  complied  with 
by  the  purchaser,  where  10  years 
elapse  after  its  confirmation  by  the 
county  court  without  complaint  from 
anybody  interested  in  the  estate. 
Sypert  v,  McCowen's  Ex'rs,  28  Tex. 
635. 

When  ten  years  had  elapsed  since 
an  administrator's  sale  and  its  con- 
firmation by  the  county  court,  and  no 
re-sale  was  attempted  by  the  admin- 
istrator, nor  any  complaint  heard  from 
him,  or  from  the  heirs,  creditors,  or 
any  one  else  interested  in  the  estate, 
this  court  inclines  strongly  to  the 
opinion  that,  in  the  absence  of  proof 
showing  a  conveyance  by  the  admin- 
istrator, or  a  compliance  by  the  pur- 
chaser with  the  terms  of  sale,  a  jury 
would  be  warranted  in  finding,  as 
against  a  stranger  to  the  estate  claim- 
ing adversely  to  it,  and  to  all  claiming 
under  it,  that  the  purchaser  did  com- 
ply with  the  terms  of  the  sale,  and 
thereby  acquire  all  the  interest  of  the 


estate  in  the  land.  It  was  error,  there- 
fore, in  such  a  case  for  the  court  be- 
low to  instruct  the  jury  to  find  for 
the  defendant  on  account  of  the  fail- 
ure of  the  plaintiff,  who  claimed  under 
the  administrator's  sale,  to  prove  a 
conveyance  by  the  administrator  or  a 
compliance  by  the  purchaser  with  the 
terms  of  the  sale.  Sypert  v,  Mc- 
Cowen,  28  Tex.  635. 

8.    Proceedings  to  Set  Aside  Sales. 

a.   Who  May  Attack  Sale. 

(1)    Generally,  Parties  in  Interest 

It  is  a  well-established  principle 
that  the  right  to  avoid  a  sale  for  fraud, 
made  by  virtue  of  proceedings  of  a 
court  having  jurisdiction  of  such 
matters,  is  not  avoidable  to  those 
who  are  not  interested  in  the  estate. 
If  the  proceedings  are  fraudulent  they 
are  voidable  but  not  void  and  the  sale 
is  good  as  to  all  parties  until  set  aside 
at  the  instance  of  heirs  or  creditors  in 
a  direct  proceeding  instituted  for  that 
purpose.  Grant  v.  Hill  (Civ.  App.), 
30  S.  W.  952,  954,  citing  Martin  v.  Rob- 
inson, 67  Tex.  368,  3  S.  W.  550;  Lyne 
V.  Sanford,  82  Tex.  58,  61,  19  S.  W.  847; 
Capt  V,  Stubbs,  68  Tex.  222,  223,  4  S. 
W.  467;  Heath  v,  Layne,  62  Tex.  686, 
691;  Firebaugh  v.  Ward,  51  Tex.  409, 
414;  Hurley  v,  Barnard,  48  Tex. 
83,  87. 

A  probate  sale  can  not  be  set  aside 
unless  the  suit  be  brought  by  the 
proper  parties  directly  for  that  pur- 
pose, in  the  proper  court,  and  in  a 
reasonable  time.  Rutherford  v. 
Stamper.  60  Tex.  447.  450;  Fisher  v. 
Wood,  65  Tex.  199;  Bauman  v.  Cham- 
bers, 17  Tex.  Civ.  App.  242,  249.  42  S. 
W.  564;  Jackson  v,  Houston,  84  Tex. 
622,  624,  19  S.  W.  799;  Dodd  v.  Temple- 
man,  76  Tex.  57,  62,  13  S.  W.  187; 
Byars  v,  Thompson,  80  Tex.  468,  473. 
15  S.  W.  1087;  Storer  v.  Lane,  1  Tex. 
Civ.  App.  250,  256,  20  S.  W.  852;  Dug- 
gan  V.  Cole,  2  Tex.  381,  382;  Carter  v. 
Reynolds,  6  Tex.  560. 

Under  Rev.  St.  art.  2083,  forbidding 
an    administrator    to    purchase    either 
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directly  or  indirectly  any  property  of 
the  estate  sold  by  him,  and  pro- 
viding that  if  he  does,  the  sale  may  be 
set  aside  on  the  complaint  of  any  per- 
son interested,  only  persons  inter- 
ested can  complain  of  such  purchase. 
Byars  v.  Thompson,  80  Tex.  468,  15  S. 
W.   1087. 

Where  the  heirs  of  a  decedent  re- 
quest and  procure  a  sale  of  the  de- 
cedent's land  for  the  purpose  of  clos- 
ing the  administration,  their  title 
passes  to  the  purchaser  by  estoppel, 
and  a  stranger  to  the  proceedings,  es- 
pecially after  long  lapse  of  time,  can 
not  impeach  the  sale.  Whitaker  v, 
Thayer,  38  Tex.  Civ.  App.  537,  86  S. 
W.  364. 

An  administrator's  deed  for  land  sold 
under  order  of  court,  is  impeachable 
for  fraudulent  collusion  between  an 
administrator  and  a  purchaser  only  by 
legal  representative  of  estate  or  heirs 
or  devisees.  Pearson  v,  Burditt,  26 
Tex.  157,  172. 

(2)    Heirs  and  Devisees. 

If  the  heir  in  his  own  name  institute 
suit  in  the  district  court  to  recover 
property  fraudulently  sold  by  the  ad- 
ministrator of  the  estate,  and  in  such 
suit  allege  and  show  that  there  were 
no  debts  against  the  estate,  and  that 
the  administration  upon  it  was  fraudu- 
lently procured,  the  suit,  perhaps,  may 
be  maintained,  but  it  is  upon  the 
ground  that  there  are  no  debts  against 
the  estate  and  no  administrator.  But 
it  would  seem  that  if  the  administra- 
tion were  legal  and  valid,  and  were 
still  open,  the  suit  would  not  be 
maintainable,  even  if  the  sale  by  the 
administrator  was  fraudulent;  for  in 
that  state  of  the  case  the  property,  on 
a  ^cancellation  of  the  fraudulent  sale, 
would  not  accrue  to  the  heir,  but 
would  fall  back  into  the  estate  for  ad- 
ministration. Evans  v.  Oakley,  2  Tex. 
182;  DeWitt  v.  Miller,  9  Tex.  239; 
Burdctt  V.  Silsbee,  15  Tex.  604;  Rose 
V.  Newman,  26  Tex.  131;  Giddings    v. 


Steele,  28  Tex.  732.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, ante,  p.  364. 

Where  an  administrator's  sale  is  in- 
valid, and  the  administrator  has  set- 
tled his  final  account  and  been 
discharged,  the  heir  and  not  an  adminis- 
trator de  bonis  non,  is  the  proper  per- 
son to  take  advantage  of  the  invalidity. 
Hurt  V,  Horton,  12  Tex.  285. 

(3)  Devisee  of  Heir. 

Under  Rev.  St.  art.  2083,  providing 
that  it  shall  be  unlawful  for  an  ad- 
ministrator to  purchase,  either  di- 
rectly or  indirectly,  property  of  the  es- 
tate sold  by  him,  and  that,  if  he  does, 
the  sale  may  be  set  aside  upon  the 
complaint  of  any  person  interested  in 
the  estate,  the  devisee  of  the  heir  of 
an  estate  can  not  complain  of  a  sale 
by  the  administrators  of  her  testia- 
tor's  ancestor's  estate,  as  she  is  not 
interested  in  it.  Byars  v,  Thompson, 
80  Tex.  468,  15  S.  W.  1087. 

(4)  Purchaser  under  Judgment  against 
Heir. 

Where  land  of  an  intestate  was  sold 
under  a  judgment  against  one  of  the 
heirs  and  purchased  by  the  judgment 
creditor,  the  latter  had  such  an  inter- 
est in  the  land  as  entitled  him  to 
maintain  a  proceeding  in  the  county 
court  to  set  aside  a  sale  of  the  land  to 
pay  debts  of  the  deceased,  alleged  to 
have  been  wrong^fully  allowed  against 
decedent's  estate.  Smart  v.  Panther, 
42  Tex.  Civ.  App.  262,  95  S.  W.  67?. 

(5)  Administrator  De  Bonis  Non. 

A  suit  in  equity  will  lie  by  an  ad- 
ministrator de  bonis  non  to  set  aside 
a  fraudulent  sale  of  the  property  made 
by  the  administrator  in  collusion  with 
the  vendee,  though  the  sale  was 
formally  made  under  order  of  court. 
Cochran's  Adm'rs  v,  Thompson,  18 
Tex.  652;  Giddings  v,  Steele,  28  Tex. 
732.  See,  also,  Evans  v,  Oakley,  2 
Tex.  182;  Robinson  v.  Peyton,  4  Tex. 
276,  382;  Burdett  v,  Silsbee,  15  Tex, 
1604. 
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(e)  Persons  Estopped  to  Attack 
Sale. 

(a)  Applies  to  Parties;  Not  to  Wit- 
nesses. 

The  doctrine  of  estoppel  applies  to 
parties,  not  to  a  mere  witness,  and  can 
not  be  invoked  to  prevent  a  witness 
from  testifying  that  a  deed  under 
which  defendant  claims,  executed  by 
himself,  the  witness,  as  an  executor, 
was  in  fact  intended  to  convey  his  in- 
dividual interest.  Mayfield  v.  Robin- 
son, 22  Tex.  Civ.  App.  385,  55  S.  W. 
399,  affirmed  in  93  Tex.  646,  no  op. 

Where,  in  a  suit  for  land  by  plain- 
tiflfs  as  heirs  of  Mrs.  H.,  who  was  the 
devisee  of  H.,  her  husband,  a  son  of 
H.,  who  was  also  independent  execu- 
tor of  his  estate,  was  made  a  defend- 
ant, not  as  executor,  but  as  claiming 
some  interest  in  the  land,  and  upon 
his  disclaimer  was  dismissed  from  the 
suit,  it  was  competent  for  him  to  tes- 
tify that  the  land  had  belonged  to  his 
father  and  himself  as  partners  and  that 
his  father  had  conveyed  to  himself  by 
a  deed  that  was  lost,  and  that  a  deed 
under  which  defendant  claimed,  exe- 
cuted by  himself  as  executor,  was  in- 
tended to  convey  his  individual  inter- 
est, the  witness  not  being  such  a  party 
to  the  suit  as  comes  within  art.  2302, 
Rev.  Stat.  Mayfield  v.  Robinson,  22 
Tex.  Civ.  App.  385,  55  S.  W.  399,  af- 
firmed in  93  Tex.  646,  no  op. 

(b)  Estoppel  of  Heir  Who  Procures 
Sale  or  Accepts  Benefits;  Ac- 
quiescence, Laches^  Ratification, 
etc. 

aa.    Generally. 

Parties  procuring  an  administra- 
tor's sale  and  sharing  in  the  proceeds 
are  estopped  to  disturb  rights  of  pur- 
chasers. Grande  v.  Chaves,  15  Tex. 
550,  554;  Stafford  v.  Harris,  82  Tex. 
178,  185,  17  S.  W.  777;  Ryan  v.  Maxey, 
43  Tex.  192,  195,  distinguishing  Fitz- 
gerald V.  Turner,  43  Tex.  79,  and 
Dalton  V,  Rust,  22  Tex.  133;  Cravens 
V,  Booth,  8  Tex.  243;  Dancey  v, 
Strickling,    15   Tex.    557;    Saunders    v. 


Howard,  51  Tex.  23;  Walker  v,  Law- 
ler,  45  Tex.  532;  Stephenson  v,  Mar- 
salis,  11  Tex.  Civ.  App.  162,  171,  33 
S.  W.  383. 

Where  heirs  of  a  decedent  request 
and  procure  a  sale  of  the  decedent's 
land  for  the  purpose  of  closing  the  af- 
fairs of  the  administration,  their  title 
passes  to  the  purchaser  by  estoppel, 
and  a  stranger  to  the  proceedings,  es- 
pecially after  long  lapse  of  time,  can 
not  impeach  the  sale.  Whitakcr  v. 
Thayer,  86  S.  W.  364,  38  Tex.  Civ. 
App.  537;  Delk  v,  Punchard,  64  Tex. 
360. 

Heirs  of  the  wife  who  have  recog- 
nized and  acquiesced  in  the  disposi- 
tion of  the  community  property  by  the 
administrator  of  the  husband  in  the 
course  of  the  administration,  and  in 
a  deed  made  by  him  under  an  order 
of  the  court,  are  estopped  to  attack 
the  title  of  the  grantee.  Halbert  v, 
Carroll   (Civ.  App.),  25  S.  W.  1103. 

Where  in  the  course  of  a  community 
administration  the  administrator  con- 
tracted for  the  location  of  a  land  cer- 
tificate belonging  to  the  estate,  and 
in  pursuance  of  orders  of  the  court 
conveyed  to  the  locator  his  part  of 
the  land  under  such  contract,  and  such 
proceedings  were  approved  by  the 
court  and  recognized  in  the  partition 
of  the  estate  between  the  heirs,  such 
heirs  can  not  be  heard  to  assert  an 
interest  in  such  locative  part  because 
the  certificate  was  community  prop- 
erty in  which  their  deceased  mother 
had  a  one-half  interest.  Halbert  v. 
DeBode,  15  Tex.  Civ.  App.  615,  40  S. 
W.  1011. 

Where  the  heirs  acquiesced  in  a 
sale  of  one-third  of  a  land  certificate 
to  defray  the  expense  of  surveying  ^hc 
other  two-thirds,  and  occupied  the 
land  and  enjoyed  the  fruits  thereof  for 
29  years,  they  are  estopped  to  ques- 
tion the  jurisdiction  of  the  probate 
court  to  order  the  sale.  Hudson  v, 
Jurnigan,  39  Tex.  579. 

Where  an  executor  without  the  au- 
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thority  of  the  court  or  will  sold  land 
to  devisees'  satisfaction,  paying  them 
proceeds,  there  being  no  debts,  his 
sureties  are  not  liable  to  them  for 
value  of  the  land.  Homes  v,  O'Con- 
nor, 9  Tex.  Civ.  App.  454,  455,  29  S. 
W.  236. 

bb.  Where  Heirs  Procure  Order  and 
Sell  Land  as  Commissioners. 
Though  a  county  court  has  exceeded 
its  jurisdiction  in  appointing  commis- 
sioners to  sell  land  of  a  deceased  per- 
son, said  commissioners  being  heirs  of 
estopped  from  setting  up  any  claim  to 
interest  to  the  purchaser  and  they  are 
estopped  from  sitting  up  any  claim  to 
the  land  which  they,  acting  as  com- 
missioners, sold  to  him.  Berger  v. 
Arnold  (Civ.  App.),  24  S.  W.  527.  See, 
also,  Rose  v.  Newman,  26  Tex.  131; 
Ryan  v,  Maxey,  43  Tex.  192;  Stafford 
V,  Harris,  82  Tex.  178,  17  S.  W.  777. 

cc.   Estoppel  of  Married  Women. 

Where  a  married  woman  and  her 
husband,  in  the  final  settlement  of  the 
estate  of  the  wife's  father,  in  consid- 
eration of  the  relinquishment  by  the 
administrator  of  his  fees,  agree  to  rat- 
ify all  sales  of  land  made  by  the  ad- 
ministrator, she  is  estopped  to  assert 
title  to  land  held  under  a  deed  from 
the  administrator.  Halbert  v,  Martin 
(Civ.  App.),  30  S.  W.  389. 

One  of  two  minors  died  leaving  a 
large  estate  incumbered  by  debts  in- 
curred by  their  guardian;  the  heirs  of 
the  deceased  minor  applied  for  parti- 
tion, which  was  resisted  by  the  guard- 
ian insisting  that  he  should  be  kept 
harmless  from  debts  he  had  incurred 
on  account  of  the  deceased.  The  heirs 
then  united  in  an  application  to  the 
probate  court  for  sale  of  lands  to  pay 
the  debts  and  for  partition  of  the  re- 
mainder. Upon  this  the  court  ordered 
sale  of  some  lands  to  pay  debts,  and 
the  remainder,  lands  and  slaves,  was 
partitioned  among  the  heirs.  Held, 
that  the  married  women  participating 
in  the  proceedings  were  concluded  by 


the  sale  under  said  order.  To  hold 
that  they  were  not  estopped  would  be 
to  allow  them  to  perpetuate  a  fraud. 
Ryan  v.   Maxey,  43  Tex.   192. 

dd.  When  Infant  Bound  by  the  Acts 
of  His  Guardian. 

That  a  guardian  of  a  minor  received 
his  distributive  share  on  sale  by  ad- 
ministrator does  not  deprive  the  minor 
of  the  right,  under  Revised  Statutes, 
articles  290,  297,  to  avoid  the  sale. 
Wipff  V,  Heder  (Civ.  App.),  41  S.  W. 
164. 

Fact  that  the  proceeds  of  unau- 
thorized sale  of  land  belonging  to  the 
estate  were  used  for  support  of  cer- 
tain heirs  while  minors  does  not  es- 
top them  from  claiming  their  full ' 
shares  in  action  against  the  executor. 
Box  V.  Word,  65  Tex.  159,  165. 

A  guardian  of  an  infant  ,was  cogni- 
zant of  proceedings  in  the  probate 
court  by  the  administrator,  resulting 
in  an  order  for  a  sale  of*  real  estate 
and  he  accepted  the  proceeds  of  the 
sale,  and  did  not  institute .  any  pro- 
ceedings to  reverse  the  judgment. 
Held,  that  the  infant  was  bound  by  the 
acts  of  the  guardian.  Dancy  v.  Strick- 
linge,  15  Tex.  557. 

ee.  Where  Heir  Represented  by 
Guardian  Ad  Litem. 

An  heir,  represented  in  a  partition 
by  an  attorney  appointed  by  the  court, 
in  close  of  an  administration,  void  for 
want  of  jurisdiction  of  probate  court, 
was  not  estopped  from  attacking  a 
sale  made  by  the  administrator  from 
which  he  received  no  benefit.  Dodge 
V.  Phelan,  2  Tex.  Civ.  App.  441,  448,  21 
S.  W.  309. 

fif.  When  Estopped  to  Deny  Capacity 
of  Administrator  but  Not  His 
Fraud. 

An  administrator  re-established  by 
suit  a  land  certificate  which  had  been 
rejected  by  the  traveling  board  of  land 
commissioners,  and  which,  but  for  his 
action,  must  have  been  lost  to  the  es- 
tate,   and   afterwards    sold    the    certifi- 
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cate  under  order  of  the  probate  court 
for  the  payment  of  claims  against  the 
estate.  The  heir  of  intestate  sued  to 
recover  the  land  from  the  purchaser, 
alleging  that  the  probate  court  ap- 
pointing the  administrator  had  no  ju- 
risdiction to  grant  administration  of 
the  estate,  that  there  was  fraud  be- 
tween the  administrator  and  the  pur- 
chaser in  procuring  the  letters,  that 
there  was  fraud  in  the  sale  of  the  cer- 
tificate or  in  procuring  the  order  of 
sale,  and  that  the  sale  was  void.  Held, 
that  the  heir  was  estopped  from  deny- 
ing the  capacity  of  the  administrator, 
but  was  not  estopped  from  averring 
and  proving  that  there  was  fraud  in 
the  sale  or  in  procuring  the  order  of 
sale.  Giddings  v,  Steele,  28  Tex.  732, 
citing  Portir  v,  Cummins,  14  Tex.  171, 
175;  Poor  v.  Boyce,  12  Tex.  440. 

gg.    Acceptance    of    Part    Remaining 
Unsold. 

Where  an  administrator's  sale  of 
land  belonging  to  the  estate  was  void, 
that  the  heirs  received  and  disposed 
of  the  remainder  of  the  estate  without 
protesting  against  the  invalid  sale  did 
not  estop  them  from  afterward  as- 
serting the  invalidity  of  the  sale. 
Judgment  (Civ.  App.),  110  S.  W.  552, 
reversed.  Wilkins  v,  Geo.  W.  Owens 
&  Bros.,  102  Tex.  197.  114  S.  W.  104. 
judgment  modified  in  (Sup.),  115  S.  W. 
1174,  and  (Civ.  App.),  117  S.  W.  425. 

It  was  agreed  between  the  executor 
of  an  independent  will  and  the  credit- 
ors of  the  testator  that  the  latter 
should  enforce  their  claims  out  of  cer- 
tain land  that  had  been  devised  to  a 
minor,  and  that  the  testator's  home- 
stead, which  had  also  been  devised  to 
said  minor,  should  not  be  taken  by  the 
creditors.  Thereupon  a  decree  was 
rendered  divesting  the  minor's  title  to 
said  land.  After  the  minor  attained 
majority  he  sold  the  homestead,  and 
received  the  proceeds  of  the  sale. 
Held,  that  he  was  not  thereby  es- 
topped from  disputing  the  validity  of 


said  decree.     Allen  v.  Von   Rosenberg 
(Sup.),  16  S.  W.  1096. 

(c)    Estoppel  of  Administrator, 
aa.   Estoppel  to  Deny  Fact  of  Sale. 

An  administrator  is  estopped  to  deny 
that  there  was  a  sale,  where  he  has 
procured  a  judgment  for  the  purchase 
price,  and  foreclosure  of  vendor's  lien 
on  the  land.  Miller  v,  Anders,  51  S. 
W.  897,  21  Tex.  Civ.  App.  72. 
bb.  Estoppel  of  Administrator  to  Claim 
against  His  Own  Deed. 

An  administrator,  acting  under  a 
void  order  of  court,  sold  a  lot  belong- 
ing to  the  estate  and  covenanted  as  ad- 
ministrator with  the  purchaser,  "his 
heirs  and  legal  representatives,  to 
warrant  and  forever  defend  this  title  to 
the  aforesaid  lot  against  the  claim  or 
claims  of  any  and  all  persons  lawfully 
claiming  or  to  claim  the  same  or  any 
part  thereof  to  the  extent  that  I  am 
bound  to  do  according  to  law  as  such 
administrator  and  no  further.''  The 
administrator  in  his  Individual  capac- 
ity held  a  life  estate  in  one-sixth  of  the 
lot.  Held,  that  the  life  estate  passed 
to  the  purchaser  by  the  deed  of  the 
administrator  and  he  was  estopped  to 
assert  title  to  the  same.  Millican  v, 
McNeill,  102  Tex.  189,  114  S.  W.  106. 
See,  also,  Corzine  v,  Williams,  85  Tex. 
499,  22  S.  W.  399,  affirming  21  S.  W. 
267;  Frisby  v.  Withers,  61  Tex.  134. 

cc.  Estoppel  by  Agreement,  Participa- 
tion, Acquiescence,  Laches,  etc 

Where  property  belonging  to  an  es- 
tate was  sold  to  satisfy  a  mortgage 
debt,  and  the  purchaser  entered  into 
an  arrangement  with  the  administra- 
tors whereby  he  was  to  extinguish 
that  and  another  mortgage,  and  they 
were  to  deed  him  the  property,  etc., 
and  such  arrangement  was  approved 
by  the  court,  held,  that  the  adminis- 
trators could  not  afterwards  be  heard 
in  court  to  assail  the  arrangement,  on 
the  ground  that  they  might  thereby 
lose  their  commissions  on  the  amount 
of  sale.    James  v.  Corker,  30  Tex.  617. 
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Where  Administrator  Party  to 
Fraud. — In  an  action  by  heirs  and  dis- 
tributees to  cancel  a  deed  of  a  part  of 
decedent's  land  to  defendant,  who  ac- 
quired the  same  under  a  contract  with 
the  administrator  and  the  widow,  and 
who  agreed  to  pay  all  the  debts  and 
settle  the  estate  as  the  consideration, 
the  court  properly  refused  to  charge 
that  there  could  be  no  recovery  if  the 
contract  was  collusively  entered  into 
ty  the  widow  and  the  administrator 
when  two  of  the  plaintiffs  were  not 
parties  to  the  contract;  but  the  court 
should  have  charged  that  the  adminis- 
trator, who  was  also  an  heir  though 
not  a  party  to  the  suit,  could  not  re- 
cover as  against  his  co-worker  m  the 
fraud,  if  he  connived  in  the  fraud.  Mc- 
Campbell  v.  Durst,  73  Tex.  410.  11  S. 
W.  380. 

Acquiescence;  Laches. — Administra- 
tor's long  acquiescence  in  a  sale  of  es- 
tate property  may  be  set  up  as  an  es- 
toppel in  pais  against  him  to  prevent 
a  recovery  of  the  property  for  the  es- 
tate. Thomas  v,  Greer,  6  Tex.  371, 
372. 

An  administrator  who  receives  in 
pledge  slave  sold  by  estate,  and  sub- 
sequently delivers  him  to  purchaser 
from  pledgor,  is  estopped  from  recov- 
ering him  as  estate  property.  Thomas 
V,  Greer,  6  Tex.  372,  378. 

Where  Administrator  Has  Obtained 
Judgment  and  Foreclosure. — Where 
administrator  obtained  judgment  on 
note  given  by  purchaser  of  land  and 
foreclosure  of  vendor's  lien,  sale  is 
complete,  although  deed  had  not  been 
delivered  to  purchaser;  neither  admin- 
istrator nor  heirs  can  rescind  sale  and 
claim  title  to  land.  The  procuring  of 
said  judgment  by  the  administrator 
perfected  the  sale  and  estopped  the 
heirs  from  asserting  that  there  was 
no  sale.  Morris  v.  Turner,  5  Tex.  Civ. 
App.  708,  24  S.  W.  959;  Coddington  v. 
Wells,  59  Tex.  49;  Dalton  v.  Rust,  22 
Tex.  133;  Terrell  v.  McCown,  91  Tex. 
231,  43  S.  W.  2. 


(d)  Estoppel      of     Purchasers     and 
Privies. 

Partner      in       Purchasing      Firm. — 

Where,  after  the  confirmation  by  the 
probate  court  of  a  sale  of  property  by 
an  administrator  to  a  firm  on  peculiar 
terms  of  credit  without  personal  se- 
curity, one  who  was  fully  cognizant 
thereof,  and  became  a  partner  in  the 
firm,  is  bound  by  the  conditions  of  the 
sale,  and  estopped  from  objecting 
thereto  that  it  had  not  been  made  in 
conformity  to  the  statute.  Allen  z/. 
Atchison,  26  Tex.  616. 

Widow  of  Purchaser. — An  insolvent 
estate  owned  lands  which  were  sold 
by  the  administrators  to  one  who 
would  have  inherited  had  there  been 
a  residue  after  paying  the  debts.  The 
sale  was  reported  as  for  cash,  and  the 
debts  (except  of  the  fifth  class)  were 
owned  or  controlled  by  the  adminis- 
trators. An  agreement  was  made  by 
which  the  purchaser  was  to  sell  off  the 
land  as  he  could,  apply  proceeds  to 
taxes  and  the  debts,  and  to  divide  the 
residue  with  the  administrators.  The 
purchaser  died  before  all  the  lands 
were  sold.  His  widow  repudiated  the 
trust.  Held,  that  she  was  not  inter- 
ested in  the  estate  so  as  to  question 
the  rights  acquired  by  the  administra- 
tors in  their  dealings  with  her  hus- 
band touching  the  property  he  had  so 
purchased.  A  purchaser  holding  under 
the  administrators  could  assert  his 
rights  under  them — i.  e.,  the  adminis- 
trators could  convey  such  right  as 
they  had  acquired.  Byars  v,  Thomp- 
son, 80  Tex.  468,  15  S.  W.  1087. 

(e)  Person  Obtaining  Injunction  and 
Forcing  Sale  under  Bond. 

Where  an  injunction  issued,  re- 
straining the  sale  of  land  under  a 
claim  established  by  the  defendant  and 
a  sale  was  ordered  upon  making  a 
bond  to  secure  the  plaintiff,  and  under 
such  order,  sale  was  made,  it  was  er- 
ror, in  subsequent  proceedings,  to  hold 
the  sale  a  nullity  in  favor  of  the  plain- 
tiff on  his  successful  establishment  of 
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his   superior  right    to  the    security  of 
the  lien  upon  the  land  so  sold.     Watt 
V.  White,  46  Tex.  338. 
b.    Grounds  for  Setting  Aside  Sale. 

See  ante,  "Bona  Fide  Purchasers," 
II,  G,  6,  a;  "Collateral  Attack,'^  II,  G,  7. 
(1)    Setting  Aside  of  WiU. 

The  validity  of  sales  of  property  of 
estates  of  deceased  persons,  by  order 
of  the  county  court  in  due  course  of 
administration,  is  not  affected  by  sub- 
sequent proceedings  which  result  in 
setting  aside  the  will  under  which  the 
estate  was  administered,  unless  fraud 
be  proven.  Kellum  v.  Smith,  18  Tex. 
835. 
(8)    Fraud. 

See  ante,  "Same;  Effect  of  Pur- 
chaser's Knowledge  of  Fraud,  De- 
fects, Irregularities,  etc,"  II,  G,  6, 
a,  (7). 

Fraud  is  good  ground,  in  equity,  for 
setting  aside  a  probate  sale.  Finch 
V.  Edmonson,  9  Tex.  504,  512;  Pearson 
V.   Burdett,  26  Tex.   157. 

(3)  Want  of  Necessity  for  Sale. 
Fact  that  an  estate  from  which  land 

was  sold  at  an  administrator's  sale 
had  assets  much  greater  in  value  than 
required  to  liquidate  is  properly  plead 
in  suit  attacking  the  sale.  Bennett  v. 
Kibler,  76  Tex.  385,  389,  13  S.  W.  220. 

(4)  Sale  at  Wrong  Time  or  Place. 
See,  also,  ante,  "Time  and  Place  of 

Sale,"  II,  G,  5,  1,  (6). 

An  executor's  sale  made  on  day 
other  than  that  named  in  advertise- 
ment should  be  set  aside.  Trousdale 
t/.  Trousdale,  35  Tex.  756,  759. 

(5)  Administrator  Purchasing  at  His 
Own  Sale. 

See  ante,  "Right  of  Personal  Repre- 
sentative to  Purchase,"  II,  G,  5,  m,  (3). 

Where  the  administrator  buys  at  his 
own  sale  through  the  intervention  of 
a  nominal  purchaser,  the  sale  may  be 
attacked  in  a  direct  proceeding,  but  not 
collaterally.  Dodd  v.  Templeman,  76 
Tex.  57,  13  S.  W.  187;  Rutherford  z/. 
Stamper,  60  Tex.  447;  Fisher  v.  Wood, 
65  Tex.  199,  200. 


In  an  action  to  recover  and  parti- 
tion land,  defendant  may  show  that 
plaintiffs  title  is  derived  through  an 
administrator's  sale  which  is  void  be- 
cause made  to  a  third  person  for  the 
benefit  of  the  administrator.  Bau- 
mann  v.  Chambers,  42  S.  W.  564,  17 
Tex.  Civ.  App.  242. 

If  an  executor  becomes  the  pur- 
chaser for  himself,  or  for  himself  and 
another,  at  a  sale  of  property  ordered 
by  the  probate  court,  such  sale  may 
be  set  aside  by  the  probate  court  upon 
the  application  of  persons  interested 
in  the  estate.  Fisher  v.  Wood,  65  Tex. 
199,  205. 

A  probate  sale  will  be  set  aside 
where  the  vendee  was  an  attorney  for 
an  administrator  and  never  paid  the 
purchase  price.  Herndon  v,  Kuy- 
kendall,  58  Tex.  341,  349. 

(6)  Inadequacy  of  Price. 

Administrator's  sale  may  be  set 
aside  upon  showing  of  gross  inade- 
quacy of  price.  Hardin  z\  Smith,  49 
Tex.  420,  424. 

(7)  Objections  Going  to  the  Report, 
Delay  in  Making,  etc. 

See,  also,  ante,  "Report  of  Sale,"  II, 
G,  5,  o. 

Delay  in  Making  Report. — A  sale 
by  an  administrator  will  not  be  set 
aside,  solely  on  the  ground  that  he 
neglected  to  return  it  within  the  stat- 
ute limit  of  30  days,  unless  the  delay 
has  occasioned  some  injury.  Brown 
V,  Hobbs,  19  Tex.  167. 

False  or  Erroneous  Report. — An  ad- 
ministrator's sale  may  be  avoided  in 
direct  proceeding  by  showing  that  his 
report  of  sale  was  false  and  fraudu- 
lent. WipflF  V.  Heder,  6  Tex.  Civ. 
App.   685,   692,   26   S.   W.    118. 

The  fact  that  a  sale  made  by  an  ad- 
ministrator was  on  credit,  and  was  re- 
ported to  the  court  as  made  for  cash, 
will  avoid  the  sale  in  a  direct  proceed- 
ing. Wipff  V.  Heder,  6  Tex.  Civ.  App. 
685,  26  S.  W.  118. 
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(S)     Objections   Going    to    the    Con- 
firmation,   Want    of    Confirmation, 
etc. 
Misnomer  as  to  Purchaser. — See  ante, 

"To   Whom    Conveyance     Directed   to 

Be  Made,"  II,  G,  5,  p,  (8). 

(9)    Failure  of  Piwchascr    to    Pay  or 
Perform. 

Where  an  administrator  sells  an  un- 
located  land  certificate,  the  fact  that 
the  purchaser  did  not  pay  for  it  would 
not  entitle  the  heir  to  recover  the 
land;  his  only  remedy  would  be  the 
recovery  of  the  amount  of  the  price 
from  the  administrator.  Giddings  v. 
Steele,  28  Tex.  732. 
c.  Jurisdiction. 
(1)    Of  District  Court. 

On  Probate  Side;  at  Law. — A  dis- 
trict court,  in  1873,  had  no  jurisdiction 
on  the  probate  side  of  a  motion  to  set 
aside  an  order  of  sale  of  realty,  made 
by  the  probate  court  in  the  proper  ex- 
ercise of  its  jurisdiction,  before  the 
same  was  transferred  from  the  county 
to  the  district  court,  since,  in  its  legal 
effect,  such  motion  was  an  applica- 
tion to  a  court  of  limited  jurisdiction 
to  vacate  its  own  order,  made  within 
its  appropriate  jurisdiction.  Saunders 
V,  Howard,  51  Tex.  23. 

Under  the  constitution  of  1876,  dis- 
trict courts  have  no  original  jurisdic- 
tion or  general  control  over  county 
courts  and  the  decrees  of  the  probate 
court,  through  which  a  sale  of  prop- 
erty belonging  to  a  decedent's  estate 
has  been  made,  can  not  be  set  aside 
by  an  original  proceeding  in  the  dis- 
trict court.  Fisher  v.  Wood,  65  Tex. 
199;  Rutherford  v.  Stamper,  60  Tex. 
447,  450;  Franks  v.  Chapman,  60  Tex. 
46;  Martin  v.  Robinson,  67  Tex.  368, 
3  S.  W.  550.  See,  also,  Burdett  v. 
Silsbee,  15  Tex.  604;  Alexander  v. 
Maverick,  18  Tex.  179;  Withers 
V.  Patterson,  27  Tex.  491;  Lawles  v. 
White,  27  Tex.  250;  Murchison  v. 
White,  54  Tex.  78;  Guilford  v.  Love, 
49  Tex.  715:  Bauman  v.  Chambers,  17 
Tex.  Civ.  App.  242,  42   S.  W.  564. 


Equitable    Jurisdiction    and    Powers. 

— Even  if  the  proceeding  be  brought 
on  the  equity  side  of  the  court  it  can 
not  effect  a  judgment  rendered  by  a 
court  of  law,  for  the  reason  that  it 
has  no  revisory  power  over  such 
courts  and  can  not  therefore  act  upon 
them  or  their  judgments.  Martin  v, 
Robinson,  67  Tex.  368,  3  S.  W.  550. 

But  while  it  is  true  that  a  court  of 
equity  can  not  act  directly  upon  the 
judgment  of  the  court  of  law,  it  can 
act  upon  the  party  who  has  obtained 
through  fraud  something  to  which  he 
is  not  entitled.  In  such  case  a  court 
of  equity  would  have  the  power  in  an 
independent  proceeding  to  act  di- 
rectly on  the  purchaser  while  the  ap- 
parent title  still  remains  in  him  to 
prevent  his  reaping  the  benefits  of  his 
fraud  and  to  wrest  from  him  the  title 
which  he  has  fraudulently  obtained. 
Martin  v.  Robinson,  67  Tex.  368,  3  S. 
W.  550.  See,  also.  Poor  v.  Boyce,  12 
Tex.  440;  Dancy  v.  Stricklinge,  15 
Tex.  557;  George  v.  Watson,  19  Tex. 
354,  369. 

The  decisions  thoroughly  establish 
the  doctrine,  that  though  the  proceed- 
ings appear  to  have  been  perfectly 
regular,  "and  though  the  orders  of  the 
court  remain  undisturbed  the  wrong- 
doer nevertheless  will  not  be  permitted 
to  enjoy  the  fruits  of  his  wrong,  but 
will  be  adjudged  to  have  taken 
the  title  as  constructive  trustee  for 
the  persons  defrauded,  and  made 
to  yield  up  the  property.  The 
right  of  the  injured  persons,  how- 
ever, is  as  clearly  held  to  be  of  a 
character  which  must  be  set  up  by  spe- 
cial pleading  in  a  direct  proceeding,  and 
can  not  be  made  effectual  uilder  the  gen- 
eral allegations  of  the  petition,  or  of 
the  plea  of  'not  guilty'  in  trespass  to 
try  title.  Rutherford  v.  Stamper,  60 
Tex.  447,  450;  Fisher  v.  Wood,  65  Tex. 
199,  209;  Dodd  v.  Templeton,  76  Tex. 
57,  62,  13  S.  W.  187;  Martin  v.  Rob- 
inson, 67  Tex.  368,  3  S.  W.  550;  Capt 
V.    Stubbs,    68    Tex.   222,    4    S.    W.   467; 
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Murchison  v.  White,  54  Tex.  78;  Pear- 
son V,  Burditt,  26  Tex.  157;  Kleinecke 
V.  Woodward,  42  Tex.  311."  Mc- 
Campbell  v.  Durst,  15  Tex.  Civ.  App. 
522,  534,  40  S.  W.  315  (writ  of  error 
dismissed   91   Tex.    147). 

In  the  exercise  of  their  equity  pow- 
ers, district  courts  have  authority 
where  the  rights  of  bona  fide  purchas- 
ers have  not  interfered  to  cancel  a 
conveyance  made  by  an  executor  in 
violation  of  the  order  of  the  probate 
court,  confirming  a  sale  of  land,  if 
such  relief  is  necessary  for  the  protec- 
tion of  devisees,  heirs  or  creditors  of 
the  estate,  and  they  have  such  au- 
thority notwithstanding  a  similar 
power  must  exist  in  the  probate  court. 
Fisher  v.  Wood,  65  Tex.  199;  Bau- 
man  v.  Chambers,  17  Tex.  Civ.  App. 
242,  249,  42  S.  W.  564. 

Though  the  district  court  has  no  ju- 
risdiction in  an  original  proceeding  to 
set  aside  a  sale  of  lands  of  an  estate 
made  under  a  decree  of  the  probate 
court,  yet,  where  such  lands  were  pur- 
chased by  the  executor  for  himself  and 
another  in  pursuance  of  a  fraudulent 
combination  to  deprive  those  entitled 
to  an  interest  therein  of  their  rights, 
such  court  will  charge  such  property 
in  their  hands  with  a  trust,  and  con- 
stitute them  trustees  for  those  entitled 
to  the  estate.  Fisher  v.  Wood,  65 
Tex.  199;  Bauman  v.  Chambers,  17 
Tex.  Civ.  App.  242,  42  S.  W.  564. 

Such  a  purchaser  may,  in  an  equita- 
ble proceeding,  be  held  to  hold  the 
property  so  bought  subject  to  the 
rights  of  the  real  owners,  and  such 
rights  can  be  adjudged.  Bauman  v. 
Chambers,  17  Tex.  Civ.  App.  242,  249, 
42  S.  W.  564. 

This  does  not  violate  the  principle 
that  proceedings  of  a  court  of  compe- 
tent jurisdiction  may  not  be  collater- 
ally attacked;  for  the  proceedings 
leading  to  the  sale  and  investing  the 
purchaser  with  the  legal  title  may 
stand,  and  yet  the  holder  of  the  legal 
title  may  be  constituted  a  trustee  for 


the  benefit  of  the  equitable  owner. 
Storcr  V.  Lane,  1  Tex.  Civ.  App.  250, 
20  S.  W.  852. 

A  charge  of  fraudulent  combination 
between  an  administrator  and  others 
to  prevent  competition  in  the  sale  of 
property  belonging  to  the  estate  gives 
jurisdiction  to  the  district  court.  Dob- 
bin r.iBryan,  5  Tex.  276. 

Though  an  estate  be  in  course  of  ad- 
ministration by  an  executrix  acting 
without  bond  under  will,  the  district 
court,  if  the  amount  in  controversy  be 
sufficient,  will  have  jurisdiction  in  a 
suit  brought  against  the  executrix  by 
one  of  the  legatees  joined  by  her  hus- 
band to  set  aside  for  fraud  a  deed 
made  by  such  a  legatee  to  the  execu- 
trix. Hickman  r.  Stewart,  69  Tex. 
255,  5  S.  W.  833. 

Where  Proceeding  Involves  Re* 
visal  of  Final  Settlement — It  is 
competent  to  have  a  first  settlement 
revised  and  corrected  in  the  district 
court,  therefore  in  an  action  to  set 
aside  a  void  order  and  sale,  and  ta 
obtain  a  distribution  of  the  estate,  it 
was  held  that  where  proceeds  of  void 
probate  sale  were  carried  into  final 
settlement  of  administrator  it  was 
competent  to  have  settlement  revised 
and  corrected  in  district  court  which, 
in  reversing  settlement,  may  decree 
distribution.  Miller  v.  Miller,  10  Tex. 
319,  334. 
(8)   Of  County  Court. 

The  county  court  has  no  jurisdic- 
tion of  an  action  by  the  widow  and 
children  of  a  decedent,  brought  after 
the  administration  is  closed,  against 
decedent's  administrator  and  his  at- 
torney, to  set  aside  for  fraud,  sales  of 
real  estate  made  through  the  probate 
court.  Nicholson  v.  Harvey  (Civ. 
App.),  25  S.  W.  458;  Timmins  v,  Bon- 
ner, 58  Tex.  554,  559. 
d.    Venue. 

A  suit  to  set  aside  a  pretended  pro- 
bate sale  of  land  need  not  be  instituted 
in  the  county  where  the  land  lies,  but 
may  be  instituted  in  the  county  where 
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administration  was  granted.  Finch's 
Heirs  v,  Edmonson,  9  Tex.  504.  See, 
also,  McCampbell  v.  Durst,  15  Tex. 
Civ.  App.  522,  530,  40  S.  W.  315  (see 
91  Tex.  147,  writ  of  error  dismissed); 
Martin  v,  Robinson,  67  Tex.  368,  3  S. 
W.  550,  an  action  to  recover  three 
different  tracts  of  land  located  in 
three  different  counties. 

e.  Parties. 

(1)    Necessity  for  Proper  Parties. 

In  order  that  sale  may  be  set  aside, 
the  necessary  parties  and  pleadings 
must  be  before  the  court.  Dodd  v, 
Templeman,  76  Tex.  57,  13  S.  W.  187. 
{%)   Parties  Plaintiff. 

See  ante,  "Who   May  Attack  Sale," 
II,  G,  8,  a,  ct  seq. 
(8)    Parties  Defendant 

In  a  proceeding  to  annul  a  sale  of 
realty  by  the  administrator  of  an  es- 
tate, all  parties  interested  by  purchase 
©r  otherwise  in  such  realty  are  neces- 
sary parties.  Saunders  v,  Howard,  51 
Tex.  23. 

Judgment  vacating  an  order  of  sale 
of  lands  of  an  estate  and  order  of  con- 
firmation can  not  affect  purchaser  at 
sale  who  is  not  party  and  proceeding 
to  vacate.  Burks  v,  Bennett,  62  Tex. 
277,  280. 

f.  Joinder  of  Causes  and  Parties. 

It  is  not  competent  for  an  adminis- 
trator de  bonis  non,  nor  even  for 
parties  "interested  in  the  estate,"  to 
combine  in  one  suit  an  action  against 
the  former  administrator,  to  set  aside 
an  order  obtained  by  him,  with  an  ac- 
tion against  a  third  party  to  recover 
land  conveyed  under  such  order.  Mc- 
Donald V,  Alford,  32  Tex.  35,  36. 

In  a  proceeding  to  review  an  admin- 
istrator's sale  of  land,  persons  pur- 
chasing from  the  grantee  can  not  be 
joined  as  parties.  Roy  v.  Whitaker 
(Civ.  App.),  50  S.  W.  491. 

"Those  who  bought  property  from 
the  purchasers  at  sales  made  by  the 
administrators  are  perhaps  not  neces- 
sary parties,  under  any  view  of  the 
case,  except  that  assuming  the  nullity 


of  the  administration.  But,  even  if 
they  were  improperly  joined,  the 
proper  course  would  have  been  to  dis- 
miss them  only,  and  not  the  whole 
suit.  Hill  V,  Faison,  27  Tex.  428,  431. 
That  the  immediate  purchasers  from 
the  administrator  were  necessary 
parties,  in  any  view,  will  appear  from 
the  authorities  before  cited."  Roy  v. 
Whitaker  (Civ.  App.),  50  S.  W.  491, 
498,  affirmed  in  93  Tex.  649,  no  op. 

g.  The  Petition. 

(1)  Necessary  Averments. 

In  a  proceeding  to  annul  the  title 
of  a  purchaser  under  a  sale  made  by 
order  of  the  probate  court  long  after 
the  time  allqwed  for  revising  the  judg- 
ment of  the  probate  court  had  elapsed, 
the  petition  contained  no  avermeilt  of 
any  fact  that  the  probate  court  had 
no  jurisdiction  to  order  the  sale  or 
that  the  title  of  the  purchaser  was  af- 
fected by  any  fraud  in  obtaining  the 
order  or  in  the  making  of  the  sale. 
Held,  that  the  petition  did  not  con- 
tain averments  sufficient  to  authorize 
a  decree  annulling  the  title.  Chrisman 
V.  Miller,  15  Tex.  159,  citing  Hall  v. 
Jackson,  3  Tex.  305. 

Suit  by  heirs  to  recover  property 
which  had  been  sold  by  an  administra- 
tor, charging  the  administrator  and 
the  first  purchaser  with  fraud  m  ob- 
taining the  order  of  sale.  Held,  that 
the  action  could  not  be  maintained 
against  the  defendant,  who  was  a  sub- 
sequent purchaser,  without  denial  that 
he  was  an  innocent  bona  fide  pur- 
chaser, or  an  allegation  charging  him 
with  fraud,  or  with  notice  of  the  al- 
leged fraud  of  the  administrator  and 
first  purchaser.  George  v.  Watson,  19 
Tex.  354,  citing  Barnes  v,  Hardeman, 
15  Tex.  366. 

(2)  Matters  to  Be  Specially  Alleged. 
In    trespass     to    try    title     by     heirs 

against  one  purchasing  land  at  a  void 
administrator's  sale  to  recover  the 
land,  if  the  purchaser  wishes  to  assert 
an  equity  of  subrogation  to  the  amount 
of  his  purchase  money,  he  must  plead 
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it.    Wilkin  v.  Owens,  102  Tex.  197,  114 
S.  W.  104. 

In  an  action  by  heirs  to  set  aside  a 
sale  fraudulently  made  by  one  assum- 
ing to  act  as  administrator,  it  was 
not  necessary  for  them  to  allege  that 
the  defendant  sold  the  land  as  admin- 
istrator, nor  that  he  was,  or  assumed 
to  be,  administrator  at  the  time  of  the 
sale.  McGaffey  v.  Millard,  17  Tex. 
365. 

(3)  Form  and  Sufficiency  of  Aver- 
ments. 

Allegation  of  Residence  of  De- 
ceased.— The  act  of  1840,  respecting 
administration  of  the  estates  of  de- 
ceased persons,  provides  that  the  suc- 
cession shall  be  opened  "in  the  county 
where  the  deceased  resided,  if  he  had 
a  fixed  domicile  or  residence  in  tlie 
republic;  in  the  county  where  the  de- 
ceased owned  real  estate,  if  he  had 
neither  domicile  nor  residence  in  the 
republic;  in  the  county  in  which  the 
effects  of  the  deceased  are,  if  he  leave 
effects  in  different  counties;  or  in  the 
county  in  which  the  deceased  has  died, 
if  he  has  no  fixed  residence  nor  any 
immovable  effects  within  the  republic 
at  the  time  of  his  death."  In  a  suit 
to  annul  a  sale  by  an  administrator  ap- 
pointed by  the  probate  court  of  Red 
River  county,  for  want  of  jurisdiction, 
the  petition  alleged  "that  the  last 
place  of  residence  of  the  deceased  was 
in  Lamar  county,"  where  he  resided 
at  the  time  of  his  death,  and  also  al- 
leged that  he  left  property  in  Red 
River  county.  Held,  that  the  petition 
should  have  alleged  that  Lamar  county 
was  his  permanent  or  fixed  residence, 
or  that  he  had  a  "fixed  domicile  or 
residence  in  the  republic."  George  v. 
Watson,   19  Tex.  354. 

That  Claims  Were  Barred. — In  the 
absence  of  a  special  exception  attack- 
ing the  sufficiency  of  the  petition  to 
set  aside  a  sale  of  a  decedent's  real  es- 
tate to  pay  debts  on  the  ground  that 
facts  were  pleaded  showing  that  the 
running    of   the    statute    of   limitations 


had  not  been  suspended  during  its  ap- 
parent operation,  the  general  allega- 
tion in  the  petition  that  the  claims  for 
the  payment  of  which  the  land  was 
sold  were  barred,  was  sufficient  to  ad- 
mit proof  of  such  fact.  Smart  v. 
Panther,  42  Tex.  Civ.  App.  262,  95  S. 
W.  679. 

Charging  Fraud. — When  facts  are  al- 
leged which  would  constitute  fraud,  it 
is  unnecessary  to  charge  fraud  as  a 
conclusion.  Storer  v.  Lane,  1  Tex. 
Civ.   App.  250,  20  S.  W.  852. 

Plaintiff  alleged,  that  Lane  was  the 
attorney  for  the  administrator;  that 
an  account  filed  in  1860  showed  the  es- 
tate to  be  fully  administered  and  a 
balance  of  money  on  hand;  that  in 
1867  an  application  was  made  to  sell 
the  land  certificate  to  pay  expenses  of 
administration,  which  on  its  face  dis- 
couraged bidders  by  showing  a  want 
of  knowledge  of  its  actual  ownership; 
that  Lane,  in  whose  handwriting  were 
all  the  papers,  in  fact  knew  that  the 
certificate  was  on  file  in  the  land  of- 
fice, and  was  cognizant  of  all  the 
facts  with  respect  to  the  administra- 
tion; and  that  no  occasion  existed  for 
the  sale  of  the  certificate.  He  be- 
came the  purchaser  at  a  grossly  in- 
adequate price,  but  did  not  record  his 
deed  until  1882.  Unexplained,  these 
allegations  show  fraud  on  the  part  of 
Lane  and  the  administrator.  The 
proceeding  was  a  direct  one  to  vacate 
the  deed  to  Lane;  and  suit  being 
against  his  heirs,  general  demurrer  to 
the  petition  was  erroneously  sus- 
tained, although  the  orders  in  probate 
stand.  Storer  v.  Lane,  1  Tex.  Civ. 
App.   250,  20   S.   W.  852. 

h.    The  Answer. 
(1)    Matters  of  Defense, 
(a)    Counterclaim;  Agreement  for  Set- 
off, etc. 

An  action  by  an  administrator  to 
rescind  his  sale  of  a  certain  tract  of 
the  intestate's  land,  or  to  recover,  in 
the  alternative,  on  a  note  given  for  the 
purchase   price,   was   brought   16  years 
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after  the  sale.  The  land  was  by  order 
of  the  court  to  have  been  sold  on  12 
months'  time,  the  purchaser's  note 
and  a  mortgage  on  the  land  being 
taken  as  security.  Only  the  purchaser's 
note  was  taken,  and  this  had  not  been 
paid.  Held,  that  defendant  might  plead 
as  defense  that  the  delay  in  the  payment 
was  caused  by  an  agreement  with 
plaintiff  to  include  the  note  in  a  set- 
tlement of  claims  due  defendant  from 
the  estate,  and  plead  such  claims  in 
connection  with  the  defense,  though 
they  could  not  have  been  set  off  in  an 
action  on  the  note.  Cundiff  v,  Corley 
(Civ.  App.),  27  Tex.  167. 

Where  in  such  case  the  defendant 
pays  into  court  the  purchase  price, 
with  interest,  plaintiff  can  not  rescind 
the  sale.  Cundiff  v.  Corley  (Civ. 
App.),  27  S.  W.  167. 
(b)  Plea  of  Bona  Fide  Purchaser. 

Although  the  original  purchaser  may 
have  been  a  party  to  the  fraud  by  which 
the  sale  was  brought  about,  yet  a 
bona  fide  purchaser  for  value  and 
without  notice  from  such  original  pur- 
chaser takes  a  valid  title  which  can 
not  be  assailed  even  in  a  court  of 
equity.  Where,  therefore,  a  proceed- 
ing is  brought  against  such  second 
purchaser  in  the  district  court  to  re- 
cover the  land  his  plea  of  bona  fide 
purchaser  for  value  and  without  no- 
tice is  a  good  defense.  Martin  v.  Rob- 
inson, 67  Tex.  368,  3   S.  W.  550. 

<c)   Adverse    Possession,    Laches  and 

Limitations. 
Plea  of  Stale  Demand.— One-third 
of  a  land  certificate  was  sold  in  1842, 
by  order  of  a  probate  court,  to  defray 
the  expense  of  surveying  and  patenting 
the  other  two-thirds.  The  heirs  who 
had  gone  into  possession  of  the  land 
thus  secured  brought  suit  in  1871 
against  the  purchasers  of  the  land 
covered  by  the  one-third  of  the  cer- 
tificate thus  sold,  and  who  had  been 
in  possession  for  13  years.  Held,  that 
the  claim  of  the  heirs  was  stale.  Hud- 
son V.  Jurnigan.  39  Tex.  579. 

7  Te.x— 57 


The  cause  of  action  of  devisees  to 
vacate  the  collusive  and  fraudulent 
sale  of  land  by  an  administrator  ac- 
crued when  the  sale  was  had,  not 
when  the  purchaser  thereat  conveyed 
to  the  conspirators;  and,  such  sale  be- 
ing in  1871,  an  action  in  1883  to  set 
aside  the  sale  and  charge  the  grantees 
as  trustees  was  the  assertion  of  a  stale 
demand.  McCampbell  v.  Durst,  40  S. 
W.   315,  15  Tex.  Civ.  App.  522. 

Limitations;  Where  Sale  Attacked 
for  Fraud. — Limitation  would  run 
against  an  effort  to  avoid  sale  of  land 
belonging  to  an  estate  by  an  admin- 
istrator de  bonis  non  for  fraud,  if 
fraud  appears  or  can  be  shown.  Baker 
V.  De  Zaralla,  1  Posey  621,  638;  Klei- 
necke  v.  Woodward,  42  Tex.  311; 
Pearson  v.  Burditt,  26  Tex.  157. 

A  suit  brought  by  heirs  to  set  aside, 
on  the  ground  of  fraud,  an  adminis- 
tration sale  of  property,  made  by  the 
administrator  of  the  father's  estate,  is 
in  substance  a  bill  of  review  which  is 
barred  in  two  years,  and  in  case  of 
minors  in  two  years  after  their  ma- 
jority. Kleinecke  v.  Woodward,  42 
Tex.  311;  Murchison  v.  White,  54  Tex. 
78,  86;  Gillen waters  v.  Scott,  62  Tex. 
670;  Jackson  v.  Houston,  84  Tex.  622, 
625.   19  S.  W.  799. 

When  Limitation  Prescribed  within 
Which  to  Correct  Does  Not  Apply. — 
Where  a  probate  sale  is  void  for  want 
of  jurisdiction  to  order  it,  limitation 
prescribed  within  which  to  correct  it 
does  not  apply.  Miller  v.  Miller,  10 
Tex.  319,  334. 

Five  Years  Statute;  Purchaser  in 
Good  Faith. — Defendant,  under  an  ad- 
ministrator's deed,  took  possession  of 
land  in  1880.  In  1882  he  fenced  the 
land,  put  it  under  cultivation,  and 
placed  valuable  improvements  thereon 
in  good  faith.  He  held  peaceable  and 
adverse  possession  and  paid  the  taxes 
thereon  until  1890.  Held,  that  an  ac- 
tion for  the  recovery  of  the  land  by 
the  heirs  of  the  estate  was  barred  by 
the    five    years    statute    of    limitations. 
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Halbert  v.  Martin  (Civ.  App.),  30  S. 
W.   389. 

Sufficiency  of  Title  to  Sui^>ort  Plea. 
— The  title  acquired  at  a  sale  under 
order  of  court  regular  on  its  face  is 
sufficient,  though  voidable  for  fraud, 
to  sustain  the  plea  of  the  statute  of 
limitations  against  an  action  to  set 
aside  the  sale  on  that  ground.  Pear- 
son V.  Burditt.  26  Tex.  157. 

Same;  Where  Purchaser  Has  Not 
Paid  or  Performed. — Mere  lapse  of  time 
will  not  mature  title  in  a  purchaser 
of  a  land  certificate  at  an  administra- 
tor's sale,  where  he  has  not  complied 
with  the  order  of  the  probate  court 
requiring  him  to  give  good  and  ap- 
proved security  for  the  payment  of 
the  purchase  price,  and  there  has  been 
no  confirmation  of  the  sale  by  the  pro- 
bate court,  and  there  is  no  showing 
that  he  had  ever  been  in  possession 
of  the  certificate,  had  it  located,  or 
paid  the  taxes  on  the  land.  Harris 
V.  Brower,  3  Tex.  Civ.  App.  649,  22 
S.   W.  758. 

Infancy. — An  action  to  set  aside  or- 
ders of  the  probate  court  for  the  sale 
of  real  estate  and  directing  a  distri- 
])ution  of  the  proceeds  brought  about 
18  years  after  the  orders  were  made, 
but  within  a  year  after  the  plaintiff 
became  of  age,  is  not  barred  by  the 
statute  of  limitations.  Kalteyer  v. 
WipflF,  52  S.  W.  63,  92  Tex.  673. 

Tacking  Disabilities. — Plaintiff  as 
heir  sued  in  trespass  to  try  title,  al- 
leging the  facts  relied  upon  to  avoid 
the  title  of  the  defendant,  which  title 
was  through  administration  sale.  It 
was  alleged,  that  the  grantee  of  the 
certificate  under  which"  the  land  was 
patented  died  in  1842;  that  Patton  ad- 
ministered on  the  estate  in  1849;  that 
he  obtained  an  order  to  sell  the  land 
to  pay  the  debts  of  the  estate;  that  he 
reported  the  sale  at  March  term,  1849, 
whiph  was  confirmed  by  the  court; 
that  on  April  5,  1749,  he  executed  a  deed 
for  the  land  to  one  Massey,  the  pur- 
chaser, for  $96,  who  on  same  day  re- 


conveyed  to  Patton  for  same  consider- 
ation; that  there  was  no  statement  of 
expenses  or  of  claims  shown  with  the 
application  for  order  of  sale;  that  there 
were  no  debts  due  by  the  estate,  and  no 
necessity  for  the  sale;  that  the  sale  was 
fraudulently  made  with  intent  by  the 
administrator  that  he  should  become 
the  purchaser;  and  that  the  defendant 
had  constructive  notice  that  the  sale 
was  fraudulent.  Suit  was  brought  for 
the  land,  and  to  set  aside  the  alleged 
fraudulent  sale,  on  June  6.  1887.  The 
defendant  demurred,  insisting  upon 
limitation  of  ten  years.  Held,  that  the 
demurrer  was  properly  sustained.  The 
facts  relied  upon  by  the  plaintiff  to 
avoid  the  statute  could  prevail  only 
by  tacking  disabilities.  Jackson  v. 
Houston,  84  Tex.  622,  19  S.  W.  799, 
following  White  v.  Latimer,  12  Tex.  61; 
Thompson  v.  Cragg,  24  Tex.  582. 

(2)  Admissions  and  Issues. 

In  a  suit  to  set  aside  a  sale  of  real 
estate  of  a  deceased  person  to  pay 
debts,  an  exception  to  the  petition 
that  "the  allegations  that  the  claims 
for  the  payment  of  which  the  sale  was 
had  were  and  are  barred  by  limita- 
tions comes  too  late,"  and  **that  the 
objection,  if  tenable  at  all,  should  have 
been  made  before  the  order  of  sale  to 
pay  such  claims  was  made,"  consti- 
tuted an  admission  of  the  sufficiency 
of  the  allegations  of  the  petition,  and 
merely  raised  the  question  that  the 
petition  was  not  filed  in  time  to  au- 
thorize the  maintenance  of  the  suit. 
Smart  v.  Panther,  42  Tex.  Civ.  App. 
262,   95   S.   W.   679. 

i.  Issues,  How  Tried. 

In  a  suit  in  the  district  court  against 
an  administrator  and  his  vendee  to  an- 
nul a  sale  for  land  made  by  the  former 
to  the  latter,  and  to  vacate  orders  of 
the  probate  court  confirming  the  sale, 
the  issues  of  fact  must  be  tried  by  a 
jury.  Gardner  v.  Spivey,  35  Tex. 
508. 
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j.  Evidence. 

(1)  Presumption  and  Burden  of  Proof. 

(a)  As  to  Jurisdiction. 

See,  also,  ante,  ''Presumption  and 
Proof,"  II,  G,  7,  e. 

Where  Proceeding  Direct,  and  Rec- 
ord Shows  Fraud. — Presumption  that 
jurisdiction  once  established  exists  in 
favor  of  what  does  not  appear  in  record 
can  not  be  invoked  to  validate  probate 
sale  attacked  for  fraud  by  administra- 
tor and  purchaser,  both  of  whom  are 
parties  to  direct  proceeding  to  set 
aside  sale,  and  record  contains  intrin- 
sic evidence  of  fraud.  Herndon  v, 
Kuykendall,  58  Tex.  341,  350. 

<b)   As  to  Identity  of  Land 

An  administrator  having  sold  a  little 
over  300  acres  of  land  to  satisfy  the 
lien  of  an  attachment,  in  pursuance  of 
an  order  of  the  district  court  sitting 
in  probate,  it  will  be  presumed  that 
the  land  sold  is  the  same  as  that  en- 
teied  as  318  acres  on  the  inventory  of 
the  estate,  if  an  entry  thereon  is  essen- 
tial to  the  validity  of  the  sale.  Mayers  v, 
Paxton,  78  Tex.  196,  14  S.  W.  568. 

(c)  Absence  of  Pa3mMnt  as  Presump- 
tive of  Fraud. 

Absence  of  payment  raises  a  pre- 
sumption of  fraud  in  an  administrator's 
sale,  where  facts  tending  to  show 
fraud  as  alleged  are  proved.  Thomp- 
son V.  Shannon,  9  Tex.  536,  638. 

Where  an  administrator's  sale  was 
attached  on  the  ground  of  fraud  be- 
tween the  administrator  and  purchaser, 
it  being  alleged  that  no  money  was 
paid,  and  there  was  evidence  tending 
to  establish  the  allegations  of  the  peti- 
tion, an  instruction  that  absence  of 
proof  of  payment  x>f  a  consideration 
by  the  purchaser  did  not  raise  the  pre- 
sumption of  ^raud  was  erroneous. 
Thompson  v.  Shannon,  9  Tex.  536. 

(d)  As  to  Disposition  of  Proceeds  of 
Illegal  Sale. 

It  will  not  be  presumed  that  an  ad- 
ministrator uses  the  proceeds  of  an  il- 
legal sale  of  land  to  discharge  the  bur- 


dens upon  the  estate.  Fishback  v. 
Page,  17  Tex.  Civ.  App.  183,  43  S.  W. 
317. 

(e)    Burden  to  Prove  Notice  of  Equi-^ 
table  Title. 

In  a  contest  between  one  who  haS' 
purchased  the  legal  title  and  one  hold- 
ing an  equitable  title,  the  burden  rests 
upon  the  latter  tcT  show  that  the 
former  had  notice  of  the  superior  equi- 
table title  when  he  purchased.  Saun- 
ders V,  Isbell,  5  Tex.  Civ.  App.  513,  24 
S.  W.  307;  Edwards  v.  Brown,  68  Tex. 
32f9,  4  S.  W.  380,  5  S.  W.  87;  Patty  v. 
Middleton,  82  Tex.  586,  17  S.  W.  909. 
(2)  Admissibility, 
(a)   Record  and  Parts  of  Record. 

Certified  Copies  Where  Record  of 
Appointment  Lost. — Certified  copies  of 
papers  filed  by  an  administrator  and 
acted  on  by  the  court,  and  of  court 
proceedings  recognizing  him  as  admin- 
istrator, were  receivable  in  support  of 
sale  of  larid  of  the  estate  .  by  him, 
though  the  record  of  his  appointment 
was  lost.  It  will  be  presumed  that  he 
was  lawfully  appointed.  Pendleton  v, 
Shaw,  18  Tex.  Civ.  App.  439,  44  S.  W. 
1002,  affirmed  in  93  Tex.  693,  no  op. 

Where  Record  Does  Not  Affirma- 
tively Show  Debts. — The  record  of 
probate  proceedings  whereby  land  \yas 
sold  by  the  administrator  in  payment 
of  debts  is  admissible  in  evidence  in 
an  action  involving  the  title  to  the 
land,  though  the  record  does  not  af- 
firmatively show  that  there  were  debts 
against  the  estate,  where  the  letters 
were  issued  two  years  after  the  intes- 
tate's death,  and  the  petition  alleges 
that  there  were  such  debts.  ^IcCam- 
ant  V.  Roberts,  80  Tex.  316,  15  S.  W. 
580. 

Where  Record  States  Unwarranted 
Ground  of  Sale. — The  order  of  sale  and 
confirmation  thereof  are  not  rendered 
inadmissible  because  the  order  stated 
that  it  was  advantageous  to  the^estate 
to  sell  the  land  as  the  gn*ound  of  sale. 
Louder  v.  Schluter,  78  Tex.  103,  14  S. 
W.   205. 


Digitized  by 


Google 


900 


Executors'  and  Administrators'  Sai,es 


Admissibility  of  Order  of  Sale  to 
Prove  Notice  Given  as  Required. — Re- 
citals in  an  order  and  judgment  au- 
thorizing administrators  to  sell  land 
to  pay  debts,  that  notice  was  given  as 
required  by  statute,  is  evidence  of 
such  notice  only  when  the  attack  upon 
the  judgment  is  collateral.  Texas  Land 
&  Loan  Co.  v.  Dunovant's  Estate,  87 
S.  W.  208,  38  Tex.  Civ.  App.  560. 

Same;  to  Prove  Fact  of  Sale. — An 
order  directing  an  administrator  to 
sell  land  or  slaves  does  not  of  itself 
amount  to  proof  of  a  sale.  The  mere 
order  of  sale  without  proof  also  of  a 
legal  and  valid  sale  under  it  can  not 
divest  title  of  those  claiming  under 
the  deceased;  nor  can  it  of  itself  af- 
ford any  evidence  that  the  title  had 
passed  out  of  his  representative^  Such 
order  is  in  fact  admissible  in  evidence 
to  lay  the  foundation  for  the  introduc- 
tion of  other  evidence  of  the  alleged 
sale,  and  though  it  does  not  amount  to 
proof  of  the  fact  of  sale  still  it  is  a 
necessary  ingredient  in  that  proof.  It 
constitutes  an  indispensable  link  in  the 
chain  of  evidence,  which  it  is  error  for 
the  court  to  exclude.  Neill  v.  Keese, 
5   Tex.   23,  33. 

Same;  to  Identify  Land. — Where  in 
an  action  of  trespass  to  try  title  the 
plaintiff  claimed  through  an  adminis- 
trator's sale,  the  orders  of  the  probate 
court  directing  the  sale,  though  one 
contained  an  imperfect  description  of 
the  land  and  the  other  contained  no 
description,  should  be  received  in  evi- 
dence, since  such  defects  did  not  render 
the  orders  void.  Norwood  v,  Snell 
(Civ.  App.),  69   S.  W.  642. 

In  trespass  to  try  title  plaintiff 
claimed  title  through  a  certain  estate. 
The  probate  record  showed  that  a 
certain  person  was  appointed  adminis- 
trator of  the  estate,  in  place  of  a 
former  administrator  removed,  that 
certain  land  belonging  to  the  estate 
had  been  sold  by  the  former  adminis- 
trator under  an  order  of  court,  but 
that   the   administrator   had    not   made  j 


a  deed  to  the  purchaser.  The  pur- 
chaser applied  to  the  court  for  a  deed, 
setting  out  the  facts  and  referring  to 
the  land  as  belonging  to  the  estate 
lying  in  C.  county  and  containing  32^ 
acres,  and  the  patent  was  filed  there- 
with as  an  exhibit  for  a  more  particular 
description.  The  probate  court  or- 
dered the  administrator  to  deed  to  the 
purchaser  in  fee  simple  the  land  de- 
scribed in  plaintiff's  petition.  The 
deed  gave  the  same  description  as 
that  contained  in  the  patent.  Held, 
that  the  probate  orders  sufficiently 
identified  the  land,  and  were  admis- 
sible in  evidence.  Shirley  v.  Walker 
(Civ.    App.),    110   S.   W.    995. 

Final  Report  of  Administrator. — 
Where  there  was  evidence  that  P.  and 
his  wife,  as  administrators  of  the  estate 
of  the  executor's  wife,  had  conveyed 
portions  of  the  estate  in  controversy 
under  order  of  the  probate  court,  it 
was  not  error  to  admit  the  final  re- 
port of  P.  as  administrator.  McCown 
V.  Terrell  (Civ.  App.),  40  S.  W.  54. 
(b)   Admissibility  of  Deed. 

See,  also,  ante,  "Admissibility,"  II, 
G,  5,  q,   (7),   (d),  aa,  et  seq. 

In  trespass  to  try  title  to  land 
claimed  by  defendant  under  an  ad- 
ministrator's deed,  on  objection  that 
the  grant  of  letters  of  administration 
was  a  nullity  because,  prior  to  their  is- 
suance, another  i|)erson  named  in  the 
will  as  executrix  had  continued  to  dis- 
charge the  duties  of  executrix,  and  no 
vacancy  existed  in  the  administration 
authorizing  the  appointment  of  the  ad- 
ministrator, the  deed  executed  by  the 
latter  was  excluded  from  the  jury.  It 
appeared  from  the  evidence  that 
whether  the  party  named  as  executrix 
had  continued  to  discharge  her  duties 
as  such  after  the  appointment  of  the 
administrator  was  controverted.  Held, 
that  the  exclusion  of  the  deed  was 
error.    Willis  v.  Ferguson,  46  Tex.  496. 

On  the  3d  of  March,  1840,  the  act 
regulating  the  duties  of  probate  courts 
(Hart.  Dig.,  art.  995,  et  seq.)   had  not 
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yet  gone  into  effect  as  it  had  in  the 
case  of  Hall  v.  Hall,  11  Tex.  526,  550,  in 
which  a  similar  case  was  held  invalid, 
and  a  conveyance  then  made  by  a  judge 
of  probate  to  a  purchaser  at  an  ad- 
ministrator's sale,  ordered  by  him,  in 
which  was  recited  the  order  of  sale, 
the  sale  and  the  payment  of  the  pur- 
chase money,  and  which  was  executed 
with  witnesses,  was  the  appropriate 
evidence  of  an  administrator's  sale 
under  the  laws  then  in  force.  Pleas- 
ants r.   Dunkin,  47  Tex.  343. 

(c)  Variance. 

In  trespass  to  try  title,  the  patent 
was  made  an  exhibit,  and  on  the  trial 
its  introduction  in  evidence  by  plain- 
tiff was  objected  to,  on  the  ground 
that  it  recited,  that  it  was  based  on  a 
certificate  issued  on  the  first  day  of 
January,  1839,  while  the  transcript  of 
the  proceedings  in  probate,  under 
which  plaintiff  derived  title,  showed 
that  plaintiff  claimed  under  the  pur- 
chase of  a  certificate  issued  on  the 
11th  of  January,  1840.  Held,  that  the 
exclusion  of  the  patent  as  evidence  was 
error.  Since  the  patent  had  been 
made  an  exhibit,  there  could  be  no 
variance;  and  it  was  a  question  of 
fact,  not  affecting  the  admissibility  of 
the  patent,  whether,  notwithstanding 
the  discrepancy  of  the  date  of  the  cer- 
tificate and  the  patent,  the  latter  did 
not  refer  to  the  certificate  under  which 
plaintiff  claimed.  Pleasants  v.  Dunkin, 
47  Tex.  343. 

In  suit  by  heirs  to  set  aside  deed  by 
one  assuming  to  act  as  administrator, 
where  it  is  not  alleged  that  the  de- 
fendant sold  the  land  as  administrator, 
the  deed  exercised  by  him  in  the  ca- 
pacity as  administrator  need  not  be 
rejected  on  ground  of  variance  or 
sufprise.  McGaffey  v.  Millard,  17  Tex. 
365,  366. 

(d)  Parol   Evidence. 

aa.    To  Contradict  Recitals  in  Deed. 

When  an  order  of  probate  confirm- 
ing an  administrator's  sale  and  the 
deed    made    in    pursuance    thereof   are 


attacked  for  fraud,  and  suit  is  brought 
by  the  heir  to  cancel  the  deed,  al- 
leging that  the  recitation  therein 
which  alleged  payment  of  purchase 
money  was  false,  parol  evidence  is 
admissible  to  contradict  the  recitals  of 
the  deed  by  showing  that  no  considera- 
tion was  ever  paid.  McCampbell  z/. 
Durst,  73  Tex.  410,  11  S.  W.  380. 

Testimony  of  Purchaser. — An  ad- 
ministrator and  a  legatee  entered  into 
a  contract  with  an  attorney  whereby 
such  attorney,  in  consideration  of  his 
services,  should  receive  one-half  of  the 
assets  of  the  estate  after  the  settle- 
ment of  all  claims  against  it.  The  real 
estate  was  sold  under  order  of  the 
court,  and  purchased  by  a  third  per- 
son, who  afterwards  conveyed  to  the 
attorney.  The  legatees  brought  suit  to 
cancel  the  deeds,  alleging,  as  part  of 
the  fraudulent  transaction  by  which 
the  attorney  acquired  title  to  the 
land,  that  the  purchaser  paid  no  con- 
sideration therefor  and  received  none 
from  the  attorney.  Held,  that  the 
testimony  of  the  purchaser  proving 
such  allegation  was  admissible, 
though  it  contradicted  the  recital  of 
the  deeds.  McCampbell  v.  Durst,  73 
Tex.  410,  11  S.  W.  380. 

bb.  Declaration  of  Administrator  to 
Prove  Fraud. 
To  Show  Fraudulent  Agreement 
with  Piwchaser. — The  declarations  of 
an  administrator  in  possession  of  land 
formerly  sold  by  him  at  administrator's 
sale,  not  made  in  the  presence  of  the 
purchaser,  are  not  admissible,  in  a 
proceeding  to  set  aside  the  sale,  to 
establish  the  charge  of  an  agreement 
between  the  administrator  and  the 
purchaser  that  both  should  be  equally 
interested  in  the  purchase.  Johnson  v, 
Richardson,  52  Tex.  481. 

CO.    To    Prove    Sale    for    Confederate 
Money. 

As  to  payments  in  Confederate 
money,  see  ante,  "Mode  and  Medium," 
II,   G,    5,    s,    (1). 
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A  widow  brought  trespass  to  try 
title  for  land  claimed  by  her  as  home- 
stead. Defendants  -claimed  the  land 
under  their  vendor's  purchase  of  it  at 
a  sale  of  the  administrator  of  plaintiff's 
deceased*  husband.  Held,  that  it  was 
competent  for  the  plaintiff  to  prove 
that  the  administrator's  sale  and  deed 
were  based  on  a  Confederate  money 
consideration.  Laccy  v.  Clements,  30 
Tex.  661. 
dd.   To  Shovtr  Disposition  of  Proceeds. 

On  an  issue  as  to  the  validity  of  an 
administrator's  sale,  evidence  as  to  use 
of  the  proceeds  was  irrelevant,  as  such 
a  sale  would  be  valid,  if  debt  existed, 
whether  or  not  the  executor  properly 
used  the  proceeds.  Blanton  v,  Mayes, 
72  Tex.  417,  10  S.  W.  452. 
ee.  Reconveyance  hy  Purchaser  to 
Administrator. 

The  fact  that  on  the  day  an  ad- 
ministrator sold  land  belonging  to  the 
estate  the  purchaser  reconveyed  it  to 
the  administrator  in  his  individual 
capacity,  while  insufficient  to  vacate 
the  sale  in  a  collateral  proceeding, 
was  competent  to  explain  the  absence 
of  an  order  confirming  the  sale.  Cruse 
V.  O'Gwin,  48  Tex.  Civ.  App.  48,  106 
S.  W.  757. 

(e)   Evidence  to   Show  Ratification. 

Proof  that  the  plaintiffs,  who  were 
the  testator's  heirs,  in  consideration  of 
the  balance  of  the  price  of  the  land, 
ratified  the  executor's  deed  in  writing, 
and  released  all  claim  to  the  land,  is 
admissible  to  show  ratification  of  such 
deed.  McCown  v.  Terrell,  9  Tex.  Civ. 
App.  66,  29  S.  W.  484  (see  87  Tex. 
470). 

(3)  Weight  and  Sufficiency  of  Evidence, 
(a)   To  Authorize  Submission  of  Issue. 

Evidence  held  not  to  authorize  the 
submission  of  an  issue  as  to  a  sale  by 
an  administrator  of  land  not  inven- 
toried or  mentioned  in  the  proceedings 
of  the  probate  court  relating  to  the 
estate.  Texas,  etc.,  Lumber  Co.  r. 
Gwin,  29   Tex.    Civ.    App.   1,   67   S.    VV. 


892,  68  S.  W.  721,  affirmed  in  95  Tex. 
688,   no   op. 

(b)  To  Prove  Death  of  Decedent, 
Appointment  and  Qualification  of 
Administrator. 

Where  the  recitals  in  certified  copies 
of  the  orders  and  judgments  of  court, 
in  which  a  decedent's  estate  purported 
to  be  administered  and  which  author- 
ized the  administrator  to  sell  real 
estate,  are  offered  in  evidence  with  the 
deed,  in  a  suit  to  try  title,  no  other 
proof  of  decedent's  death,  nor  of  the 
appointment  or  qualification  of  his  ad- 
ministrator, need  be  offered.  Barton  r. 
Davidson   (Civ.  App.),  45  S.  W.  400. 

See  probate  records,  though  frag- 
mentary and  partly  lost,  held  to  sup- 
port a  finding  that  the  person  execut- 
ing certain  deeds  was  administrator  oc 
an  estate  and  authorized  to  execute 
them  by  order  of  the  court.  Pendleton 
V.  Shaw,  18  Tex.  Civ.  App.  439,  44  S. 
W.  1002,  affirmed  in  93  Tex.  693,  no  op. 

(c)  To  Prove  That  Administration 
Had  Lapsed. 

The  fact  that  no  inventory  was  filed 
for  more  than  seven  years  after  the 
administrator  qualified,  where  the 
court  afterwards  exercised  jurisdiction 
over  the  estate  by  approving  the  in- 
ventory, making  an  ordrt*  of  sale  and 
confirming  it,  is  not  sufficient  to  sus- 
tain a  finding  that  the  administration 
had  lapsed,  and  the  administrator's 
sale  was  therefore  invalid.  Harris  r. 
Shafer   (Civ.  App.),  21   S.  W.   110. 

(d)  To  Prove  Debts. 

An  executor  sold  land  of  his  testator, 
the  validity  of  the  sale  depending  on 
the  existence  of  debts  due  from  the 
estate.  The  taxes  of  the  estate 
amounted  annually  to  about  $8000,  and 
at  least  part  of  one  year's  taxes  were 
due  at  testator's  death,  which,  with 
part  of  the  taxes  for  another  year, 
were  paid  during  the  executor's  con- 
tinuance in  office.  Another  sum  was 
probably  paid  by  the  executor.  The 
executor,  on  the  day  before  the  taxes 
first    mentioned    were    paid,    borrowed 
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money  for  that  purpose,  mortgaging 
land  of  the  estate.  The  administratrix, 
who  succeeded  the  executor  at  his 
death,  reported  that  the  estate  owed 
a  considerable  sum  when  she  became 
administratrix,  all  which  she  had  paid, 
except  some  taxes  accruing  since  her 
appointment.  Held  sufficient  evidence 
to  justify  a  verdict  that  the  estate  was 
indebted  at  the  time  of  the  sale.  Bian- 
ton  V.  Mayes,  72  Tex.  417,  10  S.  W. 
452.  .   . 

(c)  To  Prove  Want  of  Debts. 

Where,  in  proceedings  to  set  aside 
probate  sale  for  fraud,  alleging  that 
there  were  no  debts  owing  by  the 
estate,  it  is  sufficient  prima  facie  proof 
to  show  by  probate  proceedings  that 
no  particular  claim  against  the  estate 
had  been  recognized  by  defendant. 
Herndon  v.  Kuykendall,  58  Tex.  341, 
349. 

(0    To   Rebut   Presumption   of   Suffi- 
cient Evidence. 

Where  the  court  records  showing 
the  evidence  on  which  the  county  court 
acted  in  directing  the  execution  of  a 
deed  by  an  administrator,  in  fulfillment 
of  his  intestate's  bond  for  title,  had 
been  destroyed  by  fire,  a  bond  for 
title  offered  in  evidence,  purporting  to 
have  been  executed  by  the  intestate, 
but  differing  essentially  from  the  re- 
citals of  the  judgment  directing  the 
execution  of  the  deed,  as  stated 
therein,  was  insufficient  to  show  that 
it  was  the  bond  on  which  the  court 
acted,  or  rebut  the  presumption  that 
the  court  had  sufficient  evidence  be- 
fore it  on  which  to  render  the  judg- 
ment on  which  the  deed  was  executed. 
Ehitton  V.  Wright,  38  Tex.  Civ.  App. 
372,  85  S.  W.  1025,  affirmed  in  101  Tex. 
634,   no   op. 

(g)    To  Prove  Fraud. 

In  an  action  against  a  purchaser  at 
an  administrator's  sale  to  have  the 
sale  set  aside  on  the  ground  of  a 
fraudulent  collusion  between  the  ad- 
ministrator and  the  vendee,  a  creditor 


of  the  estate,  who  purchased  it  for  the 
amount  of  the  debt,  where  there  was 
no  direct  evidence  of  fraud,  but  merely 
circumstances  which  would  excite  sus- 
picions of  fraud,  the  jury  were  prop- 
erly instructed  that  mere  suspicions 
were  insufficient  to  establish  fraud. 
Kellum  V.  Smith,  18  Tex.  835. 

In  a  direct  proceeding  to  set  aside 
a  sale  made  under  proceedings  in  pro- 
bate, evidence  examined  and  held  suffi- 
cient to  support  a  finding  that  an  ad- 
ministrator's sale  was  fraudulent. 
Herndon  v.  Heirs  of  Kuykendall,  58 
Tex.  341;  Kellum  v.  Smith,  18  Tex. 
835.  850. 

(h)   To  Identify  Land  or  Certificate. 

An  application  by  an  administrator 
for  an  order  was  to  sell  "the  certificate 
for  one  league  and  labor  issued  to  his 
intestate."  The  oider  was  to  sell  **a 
land  certificate  for  one  league  and 
labor  of  land  which  was  granted  to 
his  intestate  as  a  headright  claim." 
The  report  of  sale  described  it  as 
"a  certificate  for  one  league  and  labor 
of  land  the  headright  of  his  intestate," 
and  the  order  of  confirmation  described 
the  property  as  "a  certificate  for  one 
league  of  land  granted  by  the  govern- 
ment of  to   M,  as  a  colonist." 

Held,  that  when  construed  together  in 
connection  with  the  patent  the  de- 
scriptions were  sufficient  to  identify 
the  certificate.  Edwards  v.  Gill,  5  Tex. 
Civ.  App.  203,  23  S.  W.  742. 

In   a   proceeding  by  an    heir  to   set 
aside  an  administrator's  deed,  the  fact 
that    the    petition     and     judgment     in 
favor   of  plaintiff  embrace  what  is   in 
the      deed      with      slightly      extended 
boundaries  at  one  end  will  not  reverse 
the  judgment,   defendants    having    ad- 
mitted  the   property   described   in    the 
'  petition  to  be.  the  property  in  contro- 
!  versy.    Kalteyer  r.  WipflF  (Civ.  App.), 
I  49  S.  W.  1055. 

'  (i)   Weight  and  Sufficiency  of  Deed  as 
I         Evidence. 

I      See  ante,  "Weight  and  Sufficiency  of 
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Deed    as   Evidence,"  .II,   G,    5,  q.    (7), 

(d),  bb. 

(j)    Held  to  Show  No  Equity. 

In  a  suit  by  creditors  of  an  estate 
ground  of  defects  in  the  administrator's 
sale,  no  attempt  or  oflFer  was  made  to 
refund  the  purchase  money.  The  sale 
was  necessary  for  the  payment  of 
debts  and  the  debts  were  paid  by  the 
proceeds.  The  purchaser  reposed  on 
the  guaranty  of  a  conclusive  decree, 
entered  into  possession  and  made 
valuable  improvements  on  the  land. 
Held,  that  the  heirs  were  without 
equity.  Bartlett  v.  Cocke,  15  Tex.  471. 
(k)   Instructions. 

Where,  in  a  suit  by  creditors  of  an 
estate  to  set  aside  an  administrator's 
sale  of  land  there  was  no  evidence  to 
show  want  of  proper  notice  of  sale 
and  the  recitals  in  the  deed  did  nor 
show  the  absence  of  notice,  the  re- 
fusal to  charge  on  the  issue  of  notice 
was  not  error.  Johnson  v.  Richardson, 
52    Tex.    481. 

In  a  suit  by  creditors  of  an  estate 
to  set  aside  an  administrator's  sale  on 
the  ground  of  a  fraudulent  understand- 
ing between  the  administrator  and  the 
purchaser  under  which  the  adminis- 
trator was  to  have  an  interest  in  the 
premises  sold,  the  refusal  to  instruct 
that  various  circumstances  enumerated 
were  badges  of  fraud  was  not  error 
for  the  issue  was  not  as  to  the  in- 
tention with  which  the  sale  was  made 
but  as  to  the  existence  of  a  fraudulent 
understanding  between  the  adminis- 
trator and  purchaser  and  whether  a 
deed  was  with  the  fraudulent  design 
and  whether  an  administrator's  sale 
was  made  in  pursuance  of  an  under- 
standing between  administrator  and 
purchaser  are  different  questions. 
Johnson  v.  Richardson,  52  Tex.  481. 
1.    The   Verdict. 

Where  the  court  told  the  jury  that 
the  suit  was  brought  first  to  substitute 
a  judgment  and  second,  to  set  aside  a 
sale,  and  charged  that  if  they  believed 
that  the  executor  recovered  judgment 


as  alleged  and  that  it  was  destroyed 
they  should  find  for  plaintiff  and  that 
if  they  believed  that  a  purchaser  at 
an  administrator's  sale  became  a  pur- 
chaser at  a  bona  fide  sale  ordered  and 
confirmed  in  probate  court,  they  should 
find  for  defendant  on  the  second  issue^ 
and  that  if  they  believed  the  sale  was 
procured  by  any  understanding  be- 
tween the  purchaser  and  the  adminis- 
trator which  was  injurious  to  the  estate 
or  made  to  enable  the  administrator  to 
become  the  owner  of  any  part  of  the 
land,  they  should  find  for  plaintiff  on 
the  second  issue,  a  verdict,  "We  *  *  » 
find  for  defendant"  is  sufficiently  re- 
sponsive to  the  charge  to  show  that 
the  jury  found  for  defendant  on  the 
main  issue.  Johnson  v,  Richardson,  52 
Tex.  481. 
m.    The  Judgment. 

An  agreed  judgment  setting  aside  a 
probate  sale  was  binding  upon  the 
parties  and  subsequent  purchasers 
from  them,  and  such  purchasers  could 
not  object  to  a  decree  petitioning  the 
estate,  for  want  of  the  presence  of 
parties  who  claimed  under  the  sale  so 
set  aside  and  had  no  other  interest. 
Kalteyer  v.  Wipff,  92  Tex.  673,  62  S. 
W.  63,  reforming  and  affirming  49  S. 
W.  1055. 

n.    Costs  on  Setting  Aside  Sale. 

See  ante,  "Costs,"  II,  G,  5,  p,  (13). 
o.   Effect  of  Setting  Aside  Sale. 

(1)  Revests  Title;  Land  Falls  Back 
into  Administration. 
Where  lands  of  an  estate  have  been 
sold  under  a  decree*  of  the  probate 
court,  and  the  sale  confirmed,  the 
effect  of  setting  aside  such  a  sale  by 
such  a  court  is  to  set  aside  the  order 
of  confirmation  and  revest  the  title  in 
the  devisees  or  heirs,  subject,  as  be- 
fore to  administration.  Fisher  v.  Wood,. 
65  Tex.  199;  Burdett  v.  Silsbee,  15 
Tex.  604;  De  Witt  v.  Miller,  9  Tex. 
239,  247;  Robinson  v.  Peyton,  4  Tex. 
276;  Giddings  v.  Steele,  28  Tex.  732. 
733,  a  sale  of  a  land  certificate.    See» 
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also,  Long  v.  Wortham,  4  Tex.  381, 
382;  Evans  v.  Oakley,  2  Tex.  182. 
(2)  Purchaser  as  Trustee  for  Persons 
Defrauded 
See  ante,  "Same;  Effect  of  Purchas- 
er's Knowledge  of  Fraud,  Defects, 
Irregularities,  etc.,"  II,  G,  6,  a,  (7). 

(8)    Return  of  Purchase  Money. 

Rights  of  Purchaser. — See  ante, 
"Same;  Effect  of  Purchaser's  Knowl- 
edge of  Fraud,  Defects,  Irregularities, 
etc.,"   II,  G,  6,  a,   (7). 

An  invalid  sale  under  order  of  court 
can  not  be  set  aside  without  a  return 
of  the  purchase  price.  Stephenson  v. 
Marsalis,  11  Tex.  Civ.  App.  162,  33  S. 
W.  383. 

Where  a  person  purchases  land  in 
good  faith  from  an  executor,  he  is,  in 
the  event  of  the  sale  proving  void,  en- 
titled to  recover  the  price  paid,  in  so 
far  as  the  estate  or  the  beneficiaries 
have  received  benefit  therefrom. 
Mayes  v.  Blanton,  67  Tex.  245,  3  S. 
W.  40. 

A  bona  fide  purchaser  can  recover 
back  the  price  paid  with  interest 
thereon,  and  also  money  expended  in 
payment  of  taxes.  Mayes  v.  Blanton, 
67  Tex.  245,  3  S.  W.  40. 

Where  the  purchase  price  of  land 
sold  by  an  administrator  is  applied  to 
the  discharge  of  debts  against  the 
estate,  the  purchaser  is  entitled  to  a 
refundment  of  the  amount  paid  by 
him  on  the  sale  proving  invalid.  Pace 
V,  Fishback,  10  Tex.  Civ.  App.  450,  31 
S.  W.  424;  Smithwich  v.  Kelly,  79  Tex. 
564,  576,  15  S.  W.  486. 

Where  land  belonging  to  an  estate 
is  sold  under  a  void  order  of  court,  and 
the  money  received  has  been  used  to 
pay  charges  against  the  estate,  on  re- 
covery of  the  land  by  the  heirs,  they 
will  be  obliged  to  pay  the  amount  re- 
ceived, which  is  chargeable  against 
their  portion  with  interest  thereon 
from  the  time  at  which  the  amount 
was  applied  in  payment  of  charges. 
Millican  v.  McNeill,  102  Tex.  189,  114 


S.  W.  106;  Schnabel  v,  McNeill,  102 
Tex.  196, 114  S.  W.  108;  Halsey  v.  Jones, 
86  Tex.  488,  25  S.  W.  696,  affirming 
25  S.  W.  697;  Northcraft  v,  Oliver,  74 
Tex.  162^  11  S.  W.  1121;  Mayes  v, 
Blanton,  67  Tex.  245,  3  S.  W.  40; 
French  v.  Grenet,  57  Tex.  273.  See, 
also,  Morton  v.  Wellborn,  21  Tex. 
772;  Howard  v.  North,  5  Tex.  290; 
Bailey  v.  White,  13  Tex.  114;  Johnson 
V.  Caldwell,  38  Tex.  217,  218;  Walker 
V.  Lawler,  45  Tex.  532;  McDonough  v. 
Cross,  40  Tex.  251;  Herndon  v.  Rice, 
21  Tex.  455. 

By  a  decree  of  the  probate  court,  the 
administrator  of  an  insolvent  estate 
was  vested  with  the  title  to  a  head- 
right  certificate  at  its  appraised  value, 
in  part  payment  of  a  claim  held  by 
him  against  such  estate.  Held,  that  the 
heirs  of  the  intestate  could  not  recover 
the  land  on  which  such  certificate  was 
located,  from  persons  holding  under 
such  administrator,  without  paying 
them  the  sum  at  which  such  certificate 
was  appraised,  with  interest  from  the 
date  of  such  decree.  Halsey  v,  Jones, 
86  Tex.  488,  25  S.  W.  696,  reversing 
25   S.  W.  697. 

Since  there  was  no  money  paid  for 
the  certificate  and  no  payment  made 
on  the  administrator's  claim,  entire 
debt  continued  a  valid  and  subsisting 
claim  against  estate  till  barred  by 
limitation  and  those  claiming  under 
intestate  can  recover  the  land  from 
the  administrator  without  paying 
appraised  value  of  certificate  and 
interest.  Halsey  v.  Jones  (Civ.  App.), 
25  S.  W.  697,  700,  affirmed  in  86  Tex. 
488. 

An  administrator,  in  1893,  sold  a  land 
certificate  by  order  of  court,  which  was 
afterwards  discovered  to  be  fraudulent. 
Held  that,  by  the  Spanish  laws  then 
in  force,  the  purchasers  were  entitled 
to  a  repayment  of  the  purchase  money, 
to  be  enforced  against  the  estate,  or, 
if  the  settlement  was  closed,  against 
the  heirs  and  distributees,  but  had  no 
claim    against    the    administrator    per- 
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sonally.  Mathews  v.  Allen,  6  Tex. 
-330. 

"Knowledge  of  the  source  from 
which  the  money  came  is  an  unini> 
portant  fact  in  the  determination  of 
the  right  of  the  appellant  to  have  re- 
turned to  him  so  much  of  the  pur- 
chase money  as  may  have  been  re- 
ceived by  the  estate  or  expended  for 
its  benefit.  The  equity  arises  from 
the  fact  that  the  estate  has  had  the 
benefit  of  his  money,  and  now  seeks 
to  take  from  him  the  property  for 
which  it  was  paid.  If  the  appellants 
were  setting  up  an  estoppel  their 
knowledge  might  become  a  material 
fact.  ♦  *  *  (Howard  z'.  North,  5  Tex. 
290,  316;  Herndon  v.  Rice,  21  Tex. 
455,  456;  Walker  v.  Lawler,  45  Tex. 
532,  538;  Story's  Equity,  696.  707.)" 
Mayes  v.  Blanton,  67  Tex,  245,  249,  3 
S.  W.  40. 

Lien  Discharged  by  Purchasers. — 
When  a  bona  fide  possessor  or  pur- 
chaser of  an  estate  pays  money  in  dis- 
charge of  an  existing  incumbrance  or 
charge  upon  the  estate,  having  no 
notice  of  any  infirmity  in  his  title,  he 
is  entitled  to  be  repaid  the  amount  of 
such  payment  by  the  true  owner  seek- 
ing to  recover  the  estate  from  him. 
Walker  v.  Lawler,  45  Tex.  532. 

Where  Mortgaged  Property  Sold  as 
Property  of  Mortgagee;  Subrogation. 
— Where  the  mortgaged  property  has 
been  sold  for  the  purpose  of  paying 
the  debts  of  the  deceased  mortgagee,  a 
subvendee  of  a  purchaser  of  the  land 
at  the  probate  sale  will  not  be  sub- 
rogated to  the  rights  of  the  mortgagee, 
and  so  can  not  insist  upon  the  repay- 
ment of  the  purchase  money  as  a  pre- 
requisite to  the  recovery  of  the  land 
by  the  mortgagor  or  his  assignee. 
McCammant  v.  Roberts,*  87  Tex.  241, 
27  S.  W.  86,  reversing  25  S.  W.  731. 

Where  Money  Was  Never  Paid. — 
Where  there  was  an  illegal  sale  of 
real  estate  by  an  administrator,  and 
the  deed  given  by  the  administrator 
recites  that  the  sale  was  made  on  six 


months*  time,  and  there  is  no  report 
by  the  administrator  that  he  ever  re- 
ceived the  consideration,  or  applied  it 
to  the  benefit  of  the  estate,  payment 
of  money  by  the  heirs  before  recover- 
ing the  land  from  the  illegal  holders 
will  not  be  required.  Fishback  v.  Pag^e, 
43  S.  W.  317,  17  Tex.  Civ.  App.  183. 

Lien  for  Return  of  Purchase  Money. 
— An  administrator's  sale  lo  pay 
debts,  though  void  for  uncertainty  of 
description  in  the  application,  order, 
report,  and  confirmation  of  sale,  was 
not  tortious,  and  hence  the  purchaser 
who  canceled  a  debt  due  from  the  estate 
in  consideration  of  the  transfer  to  him 
was  entitled  to  a  lien  on  all  the  lands 
of  deceased  for  the  return  of  the  price. 
Macmanus  v.  Orkney  (Tex.  Civ.  App.) 
39  S.  W.  614,  reversed  40  S.  W.  715, 
91   Tex.   27. 

A  purported  conveyance  by  an  ad- 
ministrator, under  direction  of  court, 
reciting  that  the  grantor  held  a 
bond  for  a  deed  from  the  intestate, 
and  acknowledging  the  receipt  of  the 
money,  entitled  the  grantee  to  hold 
possession  as  against  the  heirs,  and, 
a  fortiori,  against  strangers,  until  the 
equity  thereby  created  was  satisfied; 
and  this  though  the  court  had  no  au- 
thority to  order  the  conveyance,  and 
the  land  was  such  that  the  intestate 
was  forbidden  by  law  to  convey  it 
Maxson  v.  Jennings,  48  S.  W.  781,  19 
Tex.  Civ.  App.  700. 

Purchaser  Wishing  to  Assert  Equity 
Must  Plead  It. — In  trespass  to  try  title 
by  heirs  against  one  purchasing  land 
at  a  void  administrator's  sale  to  re- 
cover the  land,  if  the  purchaser  wishes 
to  assert  an  equity  of  subrogation  to 
the  amount  of  his  purchase  money,  he 
must  plead  it.  Wilkin  v.  Owens,  102 
Tex.  197,  114  S.  W.  104,  distinguishing 
Williams  v.  Wilson.  76  Tex.  69,  13  S. 
W.  69,  and  following  Fuller  v,  0*Neil, 
69  Tex.  349.  6  S.  W.  181;  Crow  r. 
Fiddler,  3  Tex.  Civ.  App.  576,  582,  23 
S.  W.  17,  affirmed  in  93  Tex.  658,  no 
op.;    Mathews  v.   Moses,  21   Tex.  Civ. 
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App.  494,  496,  52  S.  W.  113,  affirmed 
in  93  Tex.  714,  no  op.,  and  citing  Black 
V.  Garner  (Civ.  App.),  63  S.  W.  918, 
affirmed  in  95  Tex.  125,  94  Tex.  703, 
no  op. 

<4)    Accounting  for  Rents,  Profits  and 

Improvements. 
<a)  Lien  of  Plaintiff  for  Rents  and 
Profits. 
Where  an  administrator's  deed  is 
set  aside  at  the  suit  of  one  of  three 
heirs  against  the  other  two  and  others 
claiming  under  the  deed,  and  plaintiff 
is  adjudged  entitled  to  his  share  of 
the  property,  he  is  entitled  to  a  lien 
on  the  rest  for  the  amount  found  to 
be  due  him  as  his  share  of  the  rents 
collected  by  defendants.  Kalteyer  v. 
Wipff   (Civ.   App.),   49   S.   W.   1055. 

<b)      Accoimting     between     Adminis- 
trator and  Estate. 

Where  a  sale  of  land  made  by  an 
administrator  is  set  aside,  the  amount 
paid  by  him  from  the  proceeds  of  the 
sale  on  claims  against  the  estate,  with 
interest  at  the  rate  designated  in  each 
claim,  and  the  cost  of  administration, 
not  including  commissions  for  the  sale, 
with  interest  at  the  legal  rate,  should 
be  credited  to  the  administrator,  and 
the  rental  value  of  the  property,  to- 
gether with  interest  from  the  time 
each  payment  of  rent  would  have  been 
due,  less  the  amount  paid  for  taxes 
and  reasonable  repairs  done  thereon, 
should  be  charged  to  him.  Wipff  v. 
Heder,  6  Tex.  Civ.  App.  685,  26  S.  W. 
118. 

(c)  Accounting  for  Improvements. 

See,  also,  ante.  "Bona  Fide  Pur- 
chasers/' II,  G,  6,  a. 

A  bona  fide  purchase  at  an  adminis- 
trator's sale  which  is  void  can  sup- 
port a  claim  for  improvements  made. 
Burdett  v.  Silsbee,  15  Tex.  604. 

Where  property  of  a  deceased  per- 
son was  sold  under  order  of  the  pro- 
bate court,  which  was  void  because  no 
necessity  declared  by  Prob.  Act  1848, 
authorizing  such    sales,    existed,    such 


defect  in  the  title  did  not  prevent  the 
purchasers  from  claiming  the  value  of 
their  improvements  placed  on  the  land 
under  a  bona  fide  claim  as  innocent 
purchasers.  Anderson  v.  Lockhart,  2 
Posey,  Unrep.  Cas.  63. 

A  purchaser  at  the  second  adminis- 
tration sale,  although  chargeable  with 
notice  of  first  sale,  may  be  such  pur- 
chaser in  good  faith  as  is  entitled  to 
payment  for  valuable  improvements. 
Brockenborough  if.  Melton,  55  Tex. 
493,   507. 

(5)  Liability  of  Bona  Fide  Purchaser 
from  First  Purchaser,  to  Estate 
upon  Outstanding  Negotiable 
Note. 

Where  defendants  purchase  land 
from  one  who  bought  at  an  adminis- 
trator's sale  held  by  order  of  the  pro- 
bate court,  and  give  a  negotiable  note 
for  a  portion  of  the  price,  and  the  ad- 
ro^inistration  is  set  aside,  they  will  not 
be  compelled  to  pay  such  portion  of 
the  purchase  money  to  the  estate  under 
the  second  administration,  the  note 
being  outstanding.  Halbert  v.  Young's 
Heirs   (Sup.),  6  S.  W.  747. 

(6)  Personal  Liability  of  Adminis- 
trator. 

No  suit  lies  against  an  adipinistrator 
personally,  for  failure  of  title  to  land 
sold  by  order  of  court.  Mathews  v. 
Allen,  6  Tex.  330,  332. 

9.  Injunction  against  Sale. 

Where  the  apparent  title  to  land  is 
in  the  name  of  a  deceased  person,  and 
his  administrator  applies  for  and  ob- 
tains an  order  to  sell  the  same  as  the 
property  of  intestate,  injunction  is  the 
proper  remedy  of  the  real  owner,  and 
not  a  contestation  of  the  sale  in  the 
probate  court,  to  be  followed  up  by 
appeal  or  certiorari.  Fisk  v.  Wilson, 
15   Tex.  430. 

10.  Liability  of  Administrator  for 
Wrongful   Sale. 

An  administrator  who  sold  land 
under  orders  of  sale  fraudulently  pro- 
cured by  him  from  the  probate  court, 
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is  in  the  absence  of  evidence  that  the 
purchasers  were  guilty  of  complicity 
with  or  had  notice  of  the  fraud,  liable 
to  the  heirs  of  the  intestate  for  the 
value  of  the  land  at  the  commence- 
ment of  the  suit  with  interest  until 
payment  is  made.  McCown's  Execu- 
tors V.   Foster,   33  Tex.  241. 

Where  the  widow  of  deceased  had 
no  notice  of  the  pendency  of  adminis- 
tration of  her  husband's  estate  until  it 
had  been  sold  and  the  proceeds  ex- 
pended to  meet  a  debt  owed  by  de- 
ceased to  the  administrator  and  to 
defray  expenses  of  administration,  she 
could  recover  of  the  administrator  the 
sum  for  which  the  property  sold  in 
satisfaction  of  her  allowance  for  a 
year's  support.  Clark  v,  English,  36 
Tex.  Civ.  App.  502,  82  S.  W.  325. 

An  administrator,  selling  property 
in  which  the  estate  owned  only  a  half 
interest,  can  not  contend  that,  as  he 
sold  only  the  estate's  interest,  he  was 
not  liable  to  account  to  the  owner  of 
the  other  half  for  a  share  of  the  pro- 
ceeds. Schmitt  V,  Jacques,  26  Tex.  Civ. 
App.  125,  62  S.  W.  956,  affirmed  in  94 
Tex.  707,  no  op. 

Where  an  administrator  sold  prop- 
erty as  a  part  of  the  estate,  which  in 
fact  belonged  to  another  person,  an 
action  in  conversion  to  recover  the 
value  of  the  property  so  sold  was 
properly  prosecuted  against  the  ad- 
ministrator in  his  representative 
capacity,  and  not  personally.  Schmitt 
V,  Jacques,  62  S.  W.  956,  26  Tex.  Civ. 
App.  125. 

Where  plaintiflF  sued  in  conversion 
to  recover  the  value  of  his  property, 
which  had  been  sold  by  an  adminis- 
trator as  part  of  the  estate,  he  claimed, 
not  through  the  estate,  but  adversely 
thereto;  and  hence  a  presentation  of 
the  claim  to  the  administrator,  and  re- 
jection by  him,  was  not  a  necessary 
condition  precedent  to  the  right  of 
action.  Schmidtt  v.  Jacques,  26  Tex. 
Civ.  App.  125,  62  S.  W.  956,  affirmed  in 
94  Tex.  707,  no  op.;  Red  River  County 


Bank  v.  Higgins,  72  Tex.  66,  9  S.  W. 
745. 

Where,  in  an  action  against  an  ad- 
ministrator after  his  discharge,  for  al- 
leged fraud  in  the  sale  of  land,  and 
failure  to  account  for  the  proceeds,  it 
appears  that  the  land  was  sold  under 
an  order  of  court,  on  a  credit  of  12 
months,  to  pay  a  valid  claim  against 
the  estate,  and  that  the  administrator 
never  received  the  proceeds  of  such 
sale,  there  can  be  no  recovery.  Mason 
V,  Rodgers,  83  Tex.  389,  18  S.  W.  811. 

Where  an  administrator  took  out  an 
order  of  sale  of  land,  made  a  sale, 
which  was  confirmed,  and  rendered  a 
final  account,  and  was  discharged  on 
taking  out  letters  on  the  same  estate 
and  making  an  attempted  sale  on  the 
same  land,  he  was  liable  for  the  costs 
of  such  second  proceedings.  Hurt  v, 
Horton,  12  Tex.  285. 

Liability  to  Purchaser  upon  Setting 
Aside  Sale. — See  ante,  "Personal  Lia- 
bility of  Administrator,"  II,  G,  8,  o,  (6). 
11.  Administrator's  Sale  Compared 
with  Sale  under  Execution,  Sale 
by  Heirs,  etc 

There  is  a  wide  difference  between 
a  sale  under  an  ordinary  execution,  a 
few  days  after  the  death  of  the  de- 
fendant (as  was  the  fact  in  this  case), 
and  a  sale  under  an  order  from  the 
county  court.  The  former  may  be  had 
before  the  appointment  of  an  ad- 
ministrator; the  latter  must  be  after 
such  appointment,  and,  of  course, 
after  the  estate  has  the  benefit  of  the 
aid,  counsel  and  management  of  a  re- 
sponsible trustee.  The  sale  under  the 
former  must  be  for  cash;  under  the 
latter  it  may  be  on  credit  or  on  such 
terms  as  the  chief  justice  shall  di- 
rect. Art.  1171.  Under  the  former 
the  sale  is  binding;  under  the  latter 
it  must  be  reported  to  the  court,  and 
may  be  set  aside,  if  not  fairly  made, 
and  a  new  one  ordered.  Art.  1176. 
Under  the  former  the  proceeds  of 
the  sale  would  go  to  the  plaintiff  in 
execution;      under      the      latter     they 
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would  be  applied  first  to  the  payment 
of  such  claims  as  had  a  preference 
over  the  judgment,  and  the  balance 
only  would  be  paid  to  the  plaintiff. 
Art.  1190.  McMiller  v.  Butler,  20 
Tex.  402,  405. 

There  is  a  broad  distinction  be- 
tween a  sale  by  the  heirs  in  their  own 
right  and  one  by  an  administrator,  in 
his  representative  character,  under  an 
order  of  court,  for  the  payment  of 
debts.  If  the  rights  of  the  creditors 
are  superior  to  those  of  the  vendee 
holding  by  an  unregistered  deed,  and 


as,  unquestionably,  a  purchaser  from 
the  administrator  holds  in  privity 
with  the  original  vendor  as  fully  as  a 
purchaser  under  like  circumstances 
from  the  sheriff,  there  can  be  no  good 
reason  to  uphold  the  title  of  the  one 
and  to  deny  that  of  the  other.  That 
the  latter  is  within  the  protection  of 
the  statute,  is  not  now  an  open  ques- 
tion in  the  supreme  court.  Taylor  v. 
Harrison,  47  Tex.  454,  460;  Ayres  v. 
Duprey,  27  Tex.  593;  Grace  v.  Wade, 
45    Tex.    522. 


Executory  Consideration. 

See  the  title  CONTRACTS,  vol.  4,  p.  589. 

Executory  Contracts. 

See  the  titles  CONTRACTS,  vol.  4,  p.  558;  FRAUD  AND  DECEIT; 
FRAUDS,  STATUTE  OF;  ILLEGAL  CONTRACTS;  MISTAKE  AND  AC- 
CIDENT; RESCISSION,  CANCELLATION  AND  REFORMATION; 
SALES;  SPECIFIC  PERFORMANCE;  TRUSTS  AND  TRUSTEES; 
VE^NDOR  AND  PURCHASER. 

Executory  Deeds. 

See  the  title  DEEDS,  vol.  6,  p.  157. 


Executory  Devises. 

See   the   titles   REMAINDERS,    REVERSIONS    AND    EXECUTORY    IN- 
TERESTS; WILLS. 


Executory  Limitations. 

See  the  titles  DEEDS,  vol.  6,  p.  148;  ESTATES,  vol.  6,  p.  982;  PERPETUI- 
TIES; REMAINDERS,  REVERSIONS  AND  EXECUTORY  INTERESTS; 
WILLS. 


Digitized  by 


Google 


Elxecutorx  Remainders. 

See  the  titles  DEEDS,  vol  6,  p.  148;  ESTATES,  vol.  6,  p.  982;  REMAINDERS. 
REVERSIONS  AND   EXECUTORY   INTERESTS;   WILLS. 


Executory  Trust  or  Use. 

See  the  title  TRUSTS  AND  TRUSTEES. 

Executrix. 

See  the  title   EXECUTORS  AND   ADMINISTRATORS,  ante,  p.  364. 

EXEMPLARY  DAMAGES. 

BY  RICHARD  K.   BRIDGES. 

I.  Definition,  9ii. 
n.  Nature  and  General  Considerations,  912. 

A.  Nature,  912. 

B.  Doctrine  of  Ex  Post  Facto   Animus,  912. 

m.  Award  6f  Exemplary  Damages,  912. 

A.  In  General,  912. 

B.  Award  in  Particular  Actions,  914. 

1.  On  Contract,  914. 

2.  For  Torts,  916. 

a.  In  General,  915. 

b.  Specific  Instances,  915. 

(1)  Wrongful  Attachment,  915. 

(2)  Arrest  and  Flooding  Lands,  916. 

(3)  Conversion,  916. 

(4)  Distress    Warrant    Sued    Out    Maliciously,    917. 

(5)  Wrongful    Ejectment,   917. 

(6)  False  Inducement  to  Pay  Debt  of  Another,  917. 

(7)  Injunction    Sued    Out    Maliciously,    918. 

(8)  Intel  ference   with    Property    Rights,    918. 

(9)  Lease  of  House  to  Prostitutes,  918. 

(10)  Malicious    Prosecution,    918. 

(11)  Writ  of  Possession — Absence  of  Malice,  918. 

(12)  Refusal  to  Pay  Over  Money,  918. 

(13)  Right  of  Location,  918. 

(14)  Wrongful    Sequestration,    918. 

(15)  Malicious  Trespass,  919. 

C.  Persons  Liable  for  Exemplary   Damages,  920. 

1.  PuWic  Officers,  920. 

2.  Corporations,   921. 

3.  Master  and  Servant,  921. 

4.  Attorney    and    Client,    923. 
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5.  Principal   and   Agent,   923. 
D.  Effect  of  Criminal   Prosecution  upon  Award,  925. 

IV.  Measure  of  Exemplary  Damages,  925. 

A.  In  General,  925. 

B.  Discretion  of  Jury,  925. 

C.  Attorneys'  Fees,  927. 

D.  Excessiveness,  927. 

1.  In  General,  927. 

2.  Cases   Illustrative,  928. 

V.  Pleading  and  Practice,  929. 

A.  Averments  of  Petition,  929. 

1.  In  General,  929. 

2.  Averments  Sufficient,  931. 

3.  Averments  Insufficient,  933. 

B.  Evidence,   933. 

1.  Admissibility,  933. 

2.  Sufficiency,    934. 

3.  Burden  of  Proof,  935. 

C.  Remittitur,  936. 

D.  Instructions,  936. 

E.  Verdict  and  Judgment,   941. 

1.  Verdict,  941. 

2.  Judgment,  941. 

f 

CROSS  REFERENCES. 

See  the  titles  ASSAULT  AND  BATTERY,  vol.  2,  p.  80;  ATTACHMENT, 
vol.  2,  pp.  497,  514,  515,  527,  541,  561;  ATTORNEY  AND  CLIENT,  vol.  2,  p. 
587;  BOYCOTT,  vol.  3,  p.  147;  CARRIERS,  vol.  3,  p.  304;  CARRIERS  OF 
GOODS,  vol.  3,  p.  639;  CARRIERS  OF  PASSENGERS,  vol.  3,  p.  985;  COfJ- 
SPIRACY,  vol.  4,  p.  372;    TELEGRAPHS  AND  TELEPHONES. 

As  to  liability  for  injury  by  vicious  animals,  sec  the  title  ANIMALS,  vol.  1, 
p.  274,  et  seq.  As  to  liability  of  carrier  for  charging  excessive  fare,  see  the  title 
CARRIERS  OF  PASSENGERS,  vol.  3,  p.  809.  As  to  liability  of  carrier  for 
failure  to  keep  its  road  in  good  condition,  see  the  title  CARRIERS  OF  PAS- 
SENGERS, vol.  3,  p.  894.  As  to  negligence  causing  death  and  questions  of 
exemplary  damages  arising  therefrom,  see  the  title  DEATH  BY  WRONGFUL 
ACT,  vol.  5,  p.  1216,  et  seq.  As  to  wrongful  levy  of  execution  and  levy  on  ex- 
empt property,  see  the  title  EXECUTIONS,  ante,  p.  229.  As  to  liability  for 
wrongful  ejection  of  guest,  see  the  title  INNS  AND  INNKEEPERS.  As  to 
when  excessive  punitive  damages  are  ground  for  new  trial,  see  the  title  NEW 
TRIALS.  As  to  when  telegraph  or  tdephone  company  may  be  liable  in  ex- 
emplary damages,  see  the  title  TELEGRAPHS  AND  TELEPHONES. 


I.  Definition. 

When  the  ordinary  rules  of  com- 
pensation are  dispensed  with  the 
damagies  may  be  denominated  ex- 
emplary for  the  reason  that  if  high 
they    dcicr    from    the    commission    of 


similar  oflFenses;  but  they  also  effect 
the  purpose  of  compensation,  and  may 
therefore  be  regarded  as  the  dam- 
ages sustained  from  the  wanton  and 
aggravated  outrage.  Cole  v.  Tucker, 
6  Tex.  266,  271. 
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n.  Nature  and  General  Consid- 
erations. 

A.  NATURE. 

The  very  name  exemplary  damages 
carries  with  it  the  idea  of  punishment, 
not  of  compensation.  Harmon  v. 
Callahan  (Civ.  App.),  35  S.  W.  705, 
706;  Hays  v.  Houston,  etc.,  R.  Co.,  46 
Tex.  272;  Southern  Cotton  Press,  etc., 
Co.  V.  Bradley,  52  Tex.  587,  599. 

"There  is  much  confusion  as  to  the 
grounds  upon  which  exemplary  dam- 
ages are  allowed.  It  is  sometimes 
said  that  they  are  purely  punitory. 
Again,  it  is  claimed  that  they  are  the 
mere  inclusion  of  elements  of  damage 
not  allowed  where  there  has  been  no 
malice,  fraud,  or  oppression.  Our 
decisions  recognize  the  rule  that  ex- 
emplary damages  are  allowed  as  a 
matter  of  punishment,  but  at  the  same 
time,  when  a  proper  case  is  made, 
permit  the  jury  in  assessing  their 
amount  to  take  into  consideration 
damages  too  remote  to  be  considered 
strictly  compensatory.  Mayer  v. 
Duke,  72  Tex.  445,  10  S.  W.  565." 
Trawick  v,  Martin-Brown  Co.,  79  Tex. 
460,   464,   14    S.   W.   564. 

B.  DOCTRINE   OF  EX   POST 
FACTO  ANIMUS. 

While  doctrine  of  ex  post  facto 
animus,  as  a  basis  for  exemplary  dam- 
ages, seems  to  be  an  anomaly.  Dil- 
lingham V.  Russell,  73  Tex.  47,  11  S. 
W.    139. 

in.  Award  of  Exemplary  Dam- 
ages. 

A.  IN  GENERAL. 

See  post,  "Wrongful  Attachment," 
III,  B,  2,  b,  (1). 

There  is  a  large  class  of  cases 
where  the  common  law  in  giving  re- 
lief loses  sight  of  the  principle  of  com- 
pensation, and  gives  damages  by  way  of 
punishment,  for  acts  of  malice,  vexa- 
tion, fraud  and  oppression.  Smith  v. 
Sherwood,   2  Tex.   460,  463. 


The  authorities  teach  that  damages 
may  be  given  in  peculiar  cases,  not 
merely  to  compensate,  but  to  punish. 
There  are  offenses  against  morals  to 
which  the  law  has  annexed  no  penalty 
as  public  wrongs  and  which  would 
pass  without  reprehension  did  not 
the  providence  of  the  court  permit 
the  private  remedy  to  become  an  in- 
strument of  public  correction.  Graham 
V.    Roder,   5  Tex.   141,   149. 

Statutory  Provisions. — Under  art. 
16,  §  26,  const.  1876,  and  Pas.  Dig., 
arts.  15-18,  exemplary  as  well  as  com- 
pensatory damages  are  allowed.  Gal- 
veston, etc.,  R.  Co.  V.  Le  Gierse,  51 
Tex.    189. 

The  fact  that  a  statute  gives  a 
right  to  recover  damages  in  excess  of 
the  sum  that  might  be  recovered  in 
a  court  of  law  in  the  ordinary  admin- 
istration of  justice  does  not  invalidate 
the  statute;  but  the  excess  is  ex- 
emplary damages.  Houston,  etc.,  R. 
Co.  V.  Harry  &  Bros.,  63  Tex.  256, 
257. 

Exemplary  Damages  as  Dependent 
on  Actual  Damage. — In  this  state,  be- 
fore exemplary  damages  will  be 
awarded,  some  actual  damage  must  be 
shown  arising  from  the  party  com- 
plained of  to  the  party  complaining, 
and  the  tort  must  be  committed  de- 
liberately, recklessly,  or  by  willful 
negligence,  with  a  present  conscious- 
ness of  invading  another's  rights,  or 
of  exposing  him  to  injury.  Smith  v. 
Holland,  4  App.  Civ.  Cases,  §§  251,  253, 
16  S.  W.  424.  See  post,  "Verdict  and 
Judgment,"    V,    E. 

"It  has  been  repeatedly  held  by  this 
court  that  when  no  actual  damage  if 
shown  there  can  be  no  recovery  ot 
exemplary  damages.  Flanagan  ?. 
Womack,  54  Tex.  45;  Trawick  v, 
Martin-Brown  Co.,  79  Tex.  460,  14  S. 
W.  564;  Jones  iK  Matthews,  75  Tex. 
1,  12  S.  W.  823."  Girard  v.  Mooie,  86 
Tex.  675,  676,  26  S.  W.  945.  See  also, 
McDonald  v.  International,  etc.,  .^.  Co., 
86   Tex.    1,    13,   22   S.    W.   939;  Ritz  v. 
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Austin,  1  Tex.  Civ.  App.  455,  20  S.  W. 
1029,  affirmed  in  93  Tex.  694,  no  op.; 
Adoue  V,  Wettermark,  36  Tex.  Civ. 
App.  585,  82  S.  W.  797;  G.  H.  &  S. 
A.  R.  Co.  V.  Turner,  1  App.  Civ.  Cases, 
344;  Carson  v,  Texas  Installment  Cf. 
(Civ.  App.),  34  S.  W.  762,  764;  Smith 
V.  Dye  (Civ.  App.),  51  S.  W.  858; 
King  V.  Sassaman  (Civ.  App.),  54  S. 
W.  304;  Lacy  v.  Gentry  (Civ.  App.), 
56  S.  W.  949;  Flanary  v.  Wood,  32 
Tex.  Civ.  App.  250,  73  S.  W.  1072,  af- 
firmed in  97  Tex.  632,  no  op.;  Malin 
V,  McCutcheon,  33  Tex.  Civ.  App.  387, 
76  S.  W.  586;  Rogers  v.  O'Barr  (Civ. 
App.),  76  S.  W.  593;  Lawson  v.  Good- 
win, 37  Tex  Civ.  App.  484,  84  S.  W. 
279. 

Where  no  actual  damages  can  be 
recovered  because  of  the  institution 
of  a  suit,  no  exemplary  damages  are 
recoverable,  however  malicious  the 
act  in  instituting  the  suit  may  have 
been.  Lightfoot  v.  Murphy,  47  Tex. 
Civ.   App.   112,   104  S.  W.   511. 

Actual  Damages  Reduced  to  Mini- 
mum.— Where  there  is  provocation  or 
other  mitigation  which  reduces  the 
actual  damages  to  a  minimum,  there 
is  generally  no  ground  for  punitory 
damages.  Jones  v.  Matthews,  75  Tex. 
1,  3,  12  S.  W.  823. 

Where  actual  recoverable  damage 
has  been  sustained  in  replevin  and 
settled  for,  without  including  claim 
for  vindictive  damage,  recovery  of 
former,  whether  nominal  or  not,  is 
not  prerequisite  to  recovery  of  latter. 
Gregory  v.  Coleman,  3  Tex.  Civ.  App. 
166,   169,  22  S.  W.  181. 

"In  cases  where  injury  to  property 
is  claimed  exemplary  damages  should 
not  be  allowed  without  allegation  and 
proof  of  actual  damage."  Trawick  v. 
Martin-Brown  Co.,  79  Tex.  460,  464, 
14  S.   W.   564. 

Injury  Tainted  with  Fraud  or  Malice. 
— "It  is  certainly  too  well  settled  by 
the  decision  of  this  court,  in  accord- 
ance, we  think,  with  the  well-estab- 
lished rule  of  the  common  law,  to  be 
7  Tex— 58 


now  questioned,  that  where  the  in- 
jury complained  of  i's  tainted  with 
fraud,  malice,  or  willful  wrong,  ex- 
emplary damages  may  be  recovered. 
(Smith  r.  Sherwood.  2  Tex.  460;  Gra- 
ham V.  Roder,  5  Tex.  141;  Oliver  v. 
Chapman,  15  Tex.  400;  Kolb  v.  Bank- 
head,  18  Tex.  228;  Hedgepeth  v. 
Robertson,  18  Tex.  858;  Reed  v.  Sam- 
uels, 22  Tex.  114;  Neill  v,  Newton,  24 
Tex.  202.)"  Shaw  v.  Brown,  41  Tex.  446, 
449;  Cole  v.  Tucker,  6  Tex.  266;  Brad- 
shaw  V.  Buchanan,  50  Tex.  492,  494; 
Jacobs,  etc.,  Co.  v.  Crum,  62  Tex.  401, 
414;  International,  etc.,  R.  Co.  v. 
Garcia,  70  Tex.  207,  208,  7  S.  W.  802; 
Erie  Tel.,  etc.,  Co.  v.  Kennedy,  80 
Tex.  71,  72,  15  S.  W.  704;  Connor  v, 
Sewell,  90  Tex.  275,  38  S.  W.  35; 
Texas,  etc.,  R.  Co.  v.  Self,  2  App.  Civ. 
Cases,  §  439;  Frank  v.  Tatum  (Civ. 
App.),  26  S.  W.  900,  902,  reversed  in 
87  Tex.  204;  Harmon  v.  Callahan  (Civ. 
App.).   35    S.   W.   705,   700 

The  recovery  of  exemplary  damages 
must  be  predicated  on  the  acts  and 
intent  of  the  party  from  whom  the\' 
are  claimed,  and  not  on  the  effect  that 
the  acts  may  have  on  the  party  claim- 
ing such  damages.  Harmon  v.  Calla- 
han   (Civ.    App.),    35    S.    W.    705,    706. 

In  an  action  to  recover  the  value  of 
the  running  gear  of  a  gin  alleged  to 
have  been  wrongfully,  willfully,  and 
maliciously  taken  by  G.  and  converted 
to  his  own  use,  it  was  shown  in  evi- 
dence that  G.  went  to  the  premises  of 
the  plaintiff  and  removed  the  gear, 
representing  to  the  tenant  of  the 
plaintiff  that  he  had  purchased  the 
gear.  There  was  other  evidence  tend- 
ing to  show  a*  negotiation  for  the  sale 
of  the  property,  which  had  not  been 
concluded  at  the  time  of  the  taking. 
Held,  that  the  trespass  committed  par- 
took, though  very  slightly,  of  the  ele- 
ments of  fraud  and  oppression,  and 
therefore  presented  a  proper  case  for 
exemplary  damages.  Gordon  v.  Jones, 
27    Tex.    620. 

Gross  Negligence. — Exemplary  dam- 
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ages  are  recoverable  for  an  injury 
caused  by  negligence  so  gross  as  to 
show  absolute  want  of  care  or  ex- 
treme indifference.  Cook  v.  Horst- 
man,  2  Willson,  Civ.  Cas.  Ct.  App.  § 
772. 

In  suit  for  damages  to  horse  from 
barbed-wire  fence,  the  existence  of 
gross  negligence  in  its  construction 
authorizes  the  recovery  of  exeJm- 
plary  damages.  Connellee  v.  Doake, 
4  Tex.  App.  Civ.  Cases,  §  98,  16  S.  W. 
175. 

In  an  action  for  injuries  caused  to 
three  horses  by  a  fence,  where  the 
evidence  shows  that  the  fence  was  of 
an  unusually  dangerous  character,  being 
built  of  barbed  wire,  the  posts  being 
15  feet  apart,  and  no  plank  or  any 
other  thing  attached  to  indicate  its  lo- 
cality, the  negligence  is  so  gross  that 
exemplary  damages  can  be  recovered. 
Cook  V.  Horstman,  2  Willson,  Civ. 
Cas.   Ct.   App.   §   772. 

The  driving  of  a  horse  and  vehicle 
through  city  streets  at  a  rate  showing 
a  reckless  disregard  of  the  safety  and 
rights  of  persons  on  the  streets  evinces 
such  a  condition  of  mind  as  constitutes 
legal  malice,  and  entitles  one  injured 
thereby  to  exemplary  damages.  Foley 
V.  Northrup,  47  Tex.  Civ.  App.  277,  105 
S.  W.  229. 

B.  AWARD  IN  PARTICULAR  AC- 
TIONS. 
1.  On  Contract. 

See  post,  "Conversion,"  III,  B,  2, 
b,   (3). 

Common-Law  Rule. — At  common 
law  there  could  be  no  recovery  of  ex- 
emplary damages  for  breach  of  con- 
tract except  in  case  of  breach  of 
promise  of  marriage.  Hooks  v.  Fit- 
zenrieter,  76  Tex.  277,  13  S.  W.  665; 
Houston,  etc.,  R.  Co.  v.  Shirley,  54 
Tex.    125,   142. 

Present  Rule  in  Texas  Same  as  at 
Common  Law. — "The  allowance  of 
exemplary  damages  in  suits  on  con- 
tract   is  not    supported    by    authority. 


and  the  innovation  is  one  which  we 
are  not  prepared  to  make."  Houston, 
etc.,  R.  Co.  V.  Shirley,  54  Tex.  125, 
142L 

"The  general  rule  is,  that  for  breach 
of  contract  exemplary  damages  are 
not  recoverable."  Burnett  v.  Edling, 
19  Tex.  Civ.  App.  711,  713.  48  S.  W. 
775,  affirmed  in  93  Tex.  636,  no  op. 

See,  also,  Tignor  v.  Toney,  13  Tex. 
Civ.  App.  518,  35  S.  W.  881;  San  An- 
tonio, etc.,  R.  Co.  V.  Kniffin,  4  Tex. 
Civ.   App.    484,   489,   23    S.    W.    457. 

Exceptions^Action  for  Breach  of 
Promise  to  Marry. — Plaintiff  in  action 
for  breach  of  contract,  other  than  a 
promise  to  marry,  cannot  recover  ex- 
emplary damages.  Peterson  v, 
Thomas  (Civ.  App.),  24  S.  W.  1124: 
Thomas  v,  Peterson  (Civ.  App.),  24 
S.  W.  1125. 

Breach  of  Contract  and  Tort  Grow- 
ing Out  of  Same  Transaction. — ^There 
is  high  authority  for  the  doctrine  that 
"the  allowance  of  exemplary  damages 
for  the  breach  of  a  contract  is  a  de- 
parture from  the  true  principles  of  the 
law  of  damages  and  of  public  policy." 
Field  on  Dam.,  p.  28,  note;  Houston, 
etc.,  R.  Co.  V.  Shirley,  54  Tex.  125, 
148.  In  Texas,  however,  the  right  to 
sue  for  "a  breach  of  a  contract  and 
for  a  tort,  when  both  grow  out  of  the 
same  transaction  and  can  be  properly 
litigated  together,"  is  recognized. 
Hooks  V.  Fitzenrieter,  76  Tex.  277, 
279,   13   S.   W.   230. 

"Counsel  for  appellee  insist  that  ap- 
pellant was  not  entitled  to  exem- 
plary damages,  and  refer  us  to  the 
case  of  Houston,  etc.,  R.  Co.  v.  Shir- 
ley, 54  Tex.  125,  to  the  effect  that 
such  damages  are  not  recoverable  upon 
a  breach  of  contract.  In  the  case  be- 
fore us,  there  was  a  breach  of  con- 
tract, certainly;  but  there  was  much 
more.  The  plaintiff  was,  with  every 
circumstance  of  contumely,  excluded 
from  a  business  in  which  he  had  an 
interest,  and  from  premises  in  which 
he  had  a  right  to  work,  at  least  for  the 
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time  being.  The  defendant  appears 
to  have  taken  the  law  into  his  own 
hands,  and  to  have  closed  the  partner- 
ship in  a  manner  entirely  too  summary 
to  be  sanctioned  by  a  court  of  jus- 
tice."    Ball  V,  Britton,  58  Tex.  57,  63. 

Breach  of  Contract  Accompanied  by 
Violence. — Exemplary  damages  are 
not  allowed  for  the  breach  of  an  or- 
dinary contract,  or  for  the  ordinary 
wrongrful  taking  or  conversion  of 
property.  But  the  breach  of  a  con- 
tract or  the  taking  or  conversion  of 
property  may  be  accompanied  by  such 
willful  acts  of  violence,  malicious  or 
oppressive  conduct,  as  would  subject 
the  wrongdoer  to  exemplary  damages. 
Tignor  v,  Toney.  13  Tex.  Civ.  App. 
518,   522,   35   S.   W.   881. 

Measure  of  Damages  in  Absence  of 
Fraud  or  Malice. — In  all  cases  grow- 
ing out  of  the  nonperformance  of  con- 
tracts, and  in  those  of  infringement 
of  rights,  or  nonperformance  of  duties 
created  or  imposed  by  law,  in  which 
there  is  no  element  of  fraud,  willful 
negligence  or  malice,  the  compensa- 
tion recovered  in  damages  consists 
solely  in  the  direct  pecuniary  loss, 
which  includes,  in  mere  money  de- 
mands, interest  for  the  detention  of 
the  amount  claimed  and  the  costs  of 
the  suit  brought  for  the  recovery  of 
the  demand.  Smith  v.  Sherwood,  2 
Tex.  460,  464;  Graham  v,  Roder,  5 
Tex.  141,  148. 

a.    For  Torts, 
a.  In  General. 

If  a  tort  is  committed  deliberately 
recklessly  or  by  willfull  negligence, 
with  a  present  consciousness  of  in- 
vading another's  right,  or  of  exposing 
him  to  injury,  exemplary  damages  may 
be  recovered.  Jacobs,  Bernheim  &  Co. 
V.  Crum,  62  Tex.  401. 

In  an  action  for  tort  committed 
wantonly,  maliciously,  or  character- 
ized by  gross  negligence,  attended 
with  any  circumstances  of  insult,  out- 
rage or  oppression,  the  wronged  party 
may  recover  exemplary  damages.    Mis- 


souri Pac.  Ry.  Co.  v.  Cox,  2  Willson, 
Civ.  Cas.  Ct.  App.  §  288. 

In  cases  of  trespass  or  tort  accom- 
panied by  oppression^^  fraud,  malice,  or 
negligence  so  gross  as  to  raise  a  pre- 
sumption of  malice,  the  jury  have  dis- 
cretion to  award  exemplary  damages 
by  way  of  punishment  to  the  wrong- 
doer. Smith  V.  Sherwood,  2  Tex.  460; 
Lesk  V.  Pollard,  1  White  &  W.  Civ. 
Cas.   Ct.   App.   §   117. 

Exemplary  damages  may  be  awarded 
in  case  of  a  tort  if  there  is  an  element 
of  malice,  fraud,  or  wantonness,  and 
it  is  not  necessary  that  all  such  in- 
gredients be  present.  Lesk  v.  Pol- 
lard, 1  White  &  W.  Civ.  Cas.  Ct.  App. 
§  117.  See  post,  "Discretion  of  Jury," 
IV,   B. 

Rule  When  Action  Survives  against 
Representative  of  Tort  Feasor. — 
Where  an  action  for  a  tort  survives 
against  the  representative  of  the  de- 
ceased tort  feasor,  vindictive  damages 
should  never  be  allowed,  no  matter 
how  aggravated  the  trespass.  Wright's 
Adm'x  V,  Donnell,  34  Tex.  291. 

Committed  by  Mistake,  without  Mal- 
ice.— Exemplary  damages  "are  allow- 
able only  where  there  is  misconduct 
and  malice,  or  what  is  «quivalent  to 
it.  A  tort  committed  by  mistake,  in 
the  assertion  of  a  supposed  right,  or 
without  any  such  recklessness  or  neg- 
ligence as  evinces  malice  or  conscious 
disregard  of  the  rights  of  others,  will 
not  warrant  the  giving  of  any  dam- 
ages for  punishment,  where  the  doc- 
trine of  such  damages  prevails."  Ja- 
cobs, etc.,  Co.  V.  Crum,  62  Tex.  401, 
415;  Smith  v.  Holland,  4  App.  Civ. 
Cases,  §§  251,  253,  16  S.  W.  424. 

b.   Specific  Instances. 

(1)    Wrongful  Attachment. 

See  the  title  ATTACHMENT,  vol. 
2,  p.  296. 

To  authorize  a  verdict  for  exemplary 
damages  for  wrongful  attachment, 
there  must  be  absence  of  probable 
cause  and  malice  in  suing  out  the  writ. 
Lister  v.  Campbell  (Civ.  App.),  46  S. 
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W.  876;  Faroux  v,  Cornwell,  40  Tex. 
Civ.  App.  529,  DO  S.  W.  537;  Tynburg 
&  Co.  V.  Cohen,  67  Tex.  220,  2  S.  W. 
734;  Biering  First  Nat.  Bank,  69  Tex. 
599,  7  S.  W.  90.  ' 

In  an  action  for  damages  against 
a  sheriflF  for  wrongfully  seizing 
goods,  exemplary  damages  can  not 
be  allowed,  in  absence  of  ill  feeling  or 
improper  motive.  Weaver  v.  Ashcroft, 
50  Tex.  427. 

If  an  illegal  levy  and  seizure  of  the 
property  is  oppressive,  and  the  con- 
duct of  the  officer  malicious  toward 
the  claimant  and  owner  of  the  exempt 
property,  exemplary  damages  may  be 
recovered  against  not  only  the  officer, 
but  any  other  person  who  knowingly 
encouraged  or  directed  the  malicious 
act.  Brown  r.  Bridges,  70  Tex.  661,  8 
S.  W.  502.  See  post,  "Public  Officers," 
III,  C,   1. 

Damage  Must  Be  Actual. — See  ante, 
"In  General,"   III,  A. 

Nominal  damages  for  wrongful  at- 
tachment will  not  warrant  a  recovery 
of  exemplary  damages.  Seal  v.  Hol- 
comb,  48  Tex.  Civ.  App.  330,  107  S.  W. 
916. 

Where  no  actual  damage  results 
from  the  wrongful  suing  out  and  levy- 
ing of  an  attachment,  exemplary  dam- 
ages can  not  be  recovered.  Stewart  r. 
Smallwood,  46  Tex.  Civ.  App.  467,  102 
S.  W.  159. 

(2)  Arrest  and  Flooding  Lands. 
Where  a  petition  sought  damages  for 

the  flooding  of  plaintiff's  land,  and 
sought  recovery  for  the  arrest  of  plain- 
tiff by  defendant,  merely  as  growing  out 
of  and  pertaining  to  the  acts  of  flood- 
ing, it  was  proper  for  plaintiff  to  set 
up  only  exemplary  damages  as  arising 
from  the  arrest.  Cody  v.  Lowry  (Civ. 
App.),  91    S.  W.  1109. 

(3)  Conversion. 

See  the  title  TROVER  AND  CON- 
VERSION. 

One  who  willfully  appropriates  prop- 
erty of  another,  with  knowledge  of  its 
ownership,     is     liable     for     exemplary 


damages.      Jackson     v.     Poteet     (Civ. 
App.),  89  S.  W.  980. 

Exemplary  damages  are  not  allowed 
for  the  breach  of  an  ordinary  contract, 
or  for  the  ordinary  wrongful  taking  or 
conversion  of  property.  But  the 
breach  of  a  contract  or  the  taking  or 
conversion  of  property  may  be  ac- 
companied by  such  willful  acts  of  vio- 
lence, malicious  or  oppressive  conduct, 
as  would  subject  the  wrongdoer  to  ex- 
emplary damages.  Tignor  v.  Toncy, 
13  Tex.  Civ.  App.  518,  522,  35  S.  W. 
881.  See  ante,  "On  Contract,"  III. 
B,  1. 

Exemplary  damages  may  be  recov- 
ered for  conversion,  where  malice  is 
shown.  Frank  v.  Tatum  (Civ.  App.), 
26  S.  W.  900.  See  cases  cited  in  San 
Antonio,  etc.,  R.  Co.  v.  Kniffin,  4  Tex. 
Civ.  App.  484,  23  S.  W.  457,  460. 

Rights  of  Assignee. — An  assignee  of 
a  right  to  money  can  not  recover  ex- 
emplary damages  of  one  who  wrong- 
fully took  it  from  his  assignor.  Burns 
r.  Gose,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  74. 

This  action,  according  to  the  plead- 
ings of  plaintiff,  was  for  the  value  of 
coal  converted  by  the  defendant,  the 
title  to  which  remained  in  plaintiff,  thus 
stating  a  tort;  and  it  is  well  settled 
that  such  damages  lie  in  suits  for  the 
tort  known  as  conversion,  in  proper 
cases — that  is  to  say,  where  the  act 
constituting  a  conversion  has  been  at- 
tended with  circumstances  of  fraud, 
malice,  or  wanton  disregard  of  the 
rights  of  plaintiff.  Cole  v.  Tucker,  6 
Tex.  266:  Oliver  v.  Chapman,  15  Tex. 
400,  409;  Houston,  etc.,  R.  Co.  r.  Shir- 
ley, 54  Tex.  125;  Kolb  r.  Bankhcad,  18 
Tex.  228;  Gordon  v.  Jones,  27  Tex. 
620,  623;  Gross  z\  Hays,  73  Tex.  515, 
11  S.  W.  523;  San  Antonio,  etc.,  R. 
Co.  T.  Kniffin,  4  Tex.  Civ.  App.  484, 
489,  23   S.  W.  457. 

Conversion  of  Bill  of  Lading.— In 
an  action  against  a  railroad  company, 
a  petition  alleging  that  defendant's 
agent    wrongfully,    willfully,   and  wan- 
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tonly  took  possession  of  and  withheld 
a  bill  of  lading  on  which  lumber  was 
shipped  to  plaintiff,  and  that  the 
agent's  acts  were  authorized  and  rati- 
fied by  defendant,  states  a  tort  for 
which  actual  and  exemplary  damages 
may  be  recovered.  Alderson  v.  Gulf. 
C.  &  S.  F.  Ry.  Co.  (Civ.  App.),  23  S. 
W.  617. 

Conversion  of  Share  of  Crop. — Ex- 
emplary damages  can  not  be  recovered 
in  an  action  by  one  who  cultivated  de- 
fendant's land  on  shares,  but  whose 
share  of  the  crop  was  wrongfully 
seized  by  defendant,  in  the  absence  of 
evidence  of  willful  acts  of  violence  or 
of  malicious  or  oppressive  conduct  on 
the  part  of  defendant.  Tignor  v. 
Toney.  13  Tex.  Civ.  App.  518,  35  S.  W. 
881. 

Where  there  is  probable  cause  for 
the  conversion  sued  for,  exemplary 
damages  will  not  be  allowe'd  although 
defendant  was  actuated  by  ill-will  or 
desire  to  injure.  Lay  v.  Blankenship 
&  Co.,  2   Posey  272,  273. 

Conversion  without  Malice — Goods 
Destroyed. — Where  defendant's  mer- 
chandise burns  while  held  by  plaintiff 
under  a  seizure  made  wrongfully,  but 
without  fraud  or  malice,  defendant  can 
recover  only  the  value  of  the  mer- 
chandise. Blum  V.  Martindale,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  §  1127. 
(4)  Distress  Warrant  Sued  Out  Ma- 
liciously. 

To  authorize  a  recovery  of  exemp- 
lary damages  for  unjustly  suing  out  a 
distress  warrant,  such  warrant  must 
have  been  issued  maliciously  and  with- 
out probable  cause.  Gray  z\  Webb,  3 
Willson,  Civ.  Cas.  Ct.  App.  §  331. 

Verdict  for  Plaintiff  for  Rent— 
Where  plaintiff  levies  a  distress  war- 
rant, and  the  jury  find  a  verdict  for 
him  for  the  rent,  exemplary  damages 
against  him  for  causing  the  levy  are 
unwarranted.  Sheckles  v.  Bryant  (Civ. 
App.).  30  S.  W.  934. 

Goods  Exempt,  but  Defendant  Not 
a  Party  to  Distress  Warrant. — In  an 


action  for  the  seizure  and  sale,  under 
a  distress  warrant,  of  articles  of  house- 
hold property,  exempt  from  execution, 
a  verdict  for  exemplary  damages 
against  defendant  is  unwarranted,  in 
the  absence  of  any  evidence  showing 
that  he  had  directed  the  levy,  or  in 
any  manner  participated  in  the  seizure, 
or  that  he  had  ever  received  any  of 
the  proceeds,  or  knew  what  property 
had  been  seized.  White  v.  Stribling,  71 
Tex.  108,  9  S.  W.  81. 

Liabilities  of  Sureties.—Exemplary 
damages  are  not  recoverable  against 
the  sureties  on  a  bond  for  a  distress 
warrant.  Hamilton  v.  Kilpatrick  (Civ. 
App.),  29  S.  W.  819.  citing  Wallace  & 
Co.  V.  Finberg,  46  Tex.  35,  49;  Woods 
z\  Huffman,  64  Tex.  98,  100;  Mayer  v, 
Duke,  72  Tex.   145,   10  S.  W.  565. 

(5)  Wrongful  Ejectment. 

See  the  title  TRESPASS  TO  TRY 
TITLE  AND  EJECTMENT. 

Where  defendants,  without  right, 
ejected  plaintiffs  from  land  they  were 
working  under  contract  with  defend- 
ants, and  appropriated  the  crop,  ex- 
emplary damages  were  proper.  Ellis 
v.  Stine   (Civ.  App.).  55  S.  W.  758. 

Where  plaintiff  sued  for  breach  of 
purported  lease  contract,  on  ground  of 
defendant's  refusal  to  renew  lease,  ex- 
emplary damages  could  not  be  re- 
covered unless  plaintiff  had  been 
wrongfully  ejected  .  from  premises. 
Aranas  Pass  Land  Co.  v.  Hanaford, 
4  Tex.  Civ.  App.  286,  290,  23  S.  W.  566. 

(6)  False  Inducement  to  Pay  Debt  of 
Another. 

A  corporation's  state  agent  induced 
plaintiff  to  pay  the  claim  of  its  debtor, 
representing  that  such  debtor  was  sol- 
vent, that  a  mortgage  transferred  to 
plaintiff  was  ample  security,  and  that 
if  the  money  was  paid  the  debtor  would 
be  permitted  to  continue  business  and 
pay  plaintiff.  The  debtor  was  wholly 
msolvent,  the  mortgage  was  worthless, 
and  on  receipt  of  the  money  the  agent, 
contrary  to  assurances,  assigned  the 
mortgage  to  the  debtor,  and  took  pos- 
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session  of  the  stock  and  closed  the 
business.  Held  sufficient  to  sustain  a 
finding  that  the  representations  were 
known  to  be  false  and  were  made  to 
deceive,  entitling  plaintiff  to  exemplary 
damages.  (Civ.  App.),  Western  Cot- 
tage Piano  &  Organ  Co.  v.  Anderson, 
76  S.  W.  945,  judgment  reversed  in  79 
S.  W.  516,  97  Tex.  432,  reversed  on  dif- 
ferent point. 

(7)  Injunction  Sued  Out  Maliciously. 

See   the   title   INJUNCTIONS. 

Exemplary  damages  can  not  be  re- 
covered for  the  malicious  suing  out  of 
an  injunction.  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Ware,  74  Tex.  47,  11  S.  W. 
918;  Shackelford  County  v.  Hounsfield 
(Civ.   App.),  24   S.   W.   358. 

Suing  Out  Injunction  without  Malice. 
— Where  a  party,  believing  that  he 
has  the  exclusive  rights  to  a  stream, 
obtains  an  injunction  to  restrain  its 
use,  and  it  turns  out  that  he  is  mis- 
taken, he  is  not  necessarily  liable  to 
vindictive  damages,  but  only  to  such 
actual  damages  as  the  party  enjoined 
may  have  sustained.  Muller  v.  Landa, 
31    Tex.    265. 

(8)  Interference  with  Property  Rights. 
In  an  action  against  defendant  and  the 

superintendent  of  his  pasture  for  pre- 
venting plaintiff  from  using  lands  be- 
longing to  him  and  situated  within  the 
pasture,  it  was  proper  to  assess  the 
exemplary  damages  against  the  de- 
fendants jointly.  Waggoner  v.  Wyatt, 
43  Tex.  Civ.  App.  75,  94  S.  W.  1076. 
<9)  Lease  of  House  to  Prostitutes. 

See  the  title  LANDLORD  AND 
TENANT. 

Where  the  allegations  in  the  pe- 
tition showed  a  wanton  and  willful  in- 
vasion of  plaintiff's  rights  by  the 
defendant  in  persistently  leasing  his 
houses  to  prostitutes  after  being 
warned  not  to  do  so,  injury  to  feelings 
would  constitute  an  element  in  ex- 
emplary damages  which  would  prop- 
erly be  submitted  to  the  jury.  Besso 
r.  Southworth,  71  Tex.  765,  10  S.  W. 
523. 


(10)  Malicious  Prosecatioii. 

A  suit  for  malicious  prosecution  so 
far  partakes  of  the  nature  of  a  crimi- 
nal proceeding  as  to  admit  of  the 
recovery  of  exemplary  damages  in  the 
nature  of  a  penalty.  McManus  v.  Wal- 
lis,  52  Tex.  534,  547.  See  the  title 
MALICIOUS    PROSECUTION. 

(11)  Writ  of  Possession — Absence  of 
Malice. 

See  the  title  POSSESSION. 
WRIT  OF. 

•  Where  a  fence  belonging  to  plaintiff 
was  wrongfully  included  in  land  set 
off  by  the  sheriff  in  executing  a  writ 
of  possession,  and  the  fence  was  torn 
down  and  carried  away  by  defendant, 
the  person  in  whose  favor  the  decree 
was  rendered,  the  fact  that  defendant 
was  placed  in  possession  under  a  law- 
ful writ  would  shield  him  from  liability 
for  exemplary  damages.  Jackel  v,  Rei- 
man,  78  Tex.  588,  14  S.  W.  1001. 

(12)  Refusal  to  Pay  Over  Money. 

The  mere  refusal  to  pay  over  money 
detained  when  demanded  would  not, 
under  the  facts  averred  in  this  case, 
support  a  verdict  for  exemplary  dam- 
ages. Malin  v.  McCutcheon.  33  Tex- 
Civ.  App.  387,  76  S.  W.  586. 

Refusal  to  pay  over  money  collected 
may  warrant  recovery  of  exemplary 
damages  where  there  are  aggravated 
circumstances  and  special  damages  re- 
sulting therefrom.  Neill  v.  Newton,  24 
Tex.  202,  204.  See,  also,  Bracken  v. 
Neill,  15  Tex.  110,  113;  Moke  &  Bro. 
V.  Brackett,  28  Tex.  443,  448. 

(13)  Right  of  Location. 

In  an  action  for  fraudulently  inducing 
plaintiff  to  purchase  the  right  of  lo- 
cation on  a  tract  of  land,  exemplary 
damages  may  be  allowed.  Graham  i'. 
Roder,  5  Tex.  141. 

(14)  Wrongful  Sequestration. 

See    the    title    SEQUESTRATIOX. 

Verdict  for  exemplary  damages  for 
wrongful  sequestration  authorized  only 
when  writ  sued  out  wrongfully,  ma- 
liciously and   without   probable  cause. 
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Lynch  v.  Barns  (Civ.  App.),  79  S.  W. 
1084. 

The  fact  that  property  was  wrong- 
fully seized  under  a  writ  of  sequestra- 
tion does  not  relieve  from  exemplary 
damages  a  plaintiff  who  wrongfully 
procures  the  writ  and  uses  it  for  the 
purpose  of  obtaining  possession  of 
property  that  does  not  belong  to  him. 
Land  v.  Klein,  21  Tex.  Civ.  App.  3, 
50  S.  W.  638. 

One  who,  knowing  he  has  no  title  to 
land,  under  writ  of  sequestration,  dis- 
possesses another,  is  liable  for  ex- 
emplary damages.  Simpson  v,  Lee 
(Civ.  App.),  34  S.  W.  1053;  Bledsoe 
V,  Palmer  (Civ.  App.),  81  S.  W.  97. 
See,  also,  Clark  v,  Pearce,  80  Tex.  146, 
15   S.   W.  787. 

Wrongful  without  Malice. — Where 
the  suing  out  and  levy  of  a  writ  of 
sequestration  is  malicious,  exemplary 
damages  may  be  awarded;  where  it  is 
merely  wrongful,  without  malice,  ac- 
tual damages  only  can  be  allowed. 
Harris  v.  Finberg,  46  Tex.  79. 

Necessity  for  Actual  Damages.— Ex- 
emplary damages  for  the  wrongful 
suing  out  of  a  writ  of  sequestration  can 
only  be  had  in  case  of  actual  damages. 
Rogers  v,  O'Barr  &  Dinwiddie  (Civ. 
App.),   76   S.   W.   593. 

Injury  to  Feelings  as  Element  of 
Damages. — In  an  action  for  wrongfully 
suing  out  a  writ  of  sequestration,  injury 
to  plaintiff's  feelings  can  not  be  con- 
sidered as  an  element  of  actual  dam- 
ages, though,  where  the  writ  was  ma- 
liciously sued  out,  such  injuries  may 
be  considered  by  the  jury  in  assessing 
exemplary  damages.  Crawford  v,  Dog- 
gett,  82  Tex.  139,  17  S.  W.  929. 

An  allegation  in  the  petition  for 
wrongful  sequestration  that  plaintiff 
suffered  physical  and  mental  pain  by 
reasons  of  the  levy  constitutes  no  basis 
for  the  recovery  of  actual  damages, 
and  hence  exemplary  damages  can  not 
be  recovered  under  such  a  petition. 
Carson  r.  Texas  Installment  Co.  (Civ. 
App.),  34  S.  W.  762. 


Liability  of  Sureties. — Sureties  on 
sequestration  or  replevin  bonds  are 
not  liable  for  exemplary  damages  on 
account  of  the  malice  of  the  principal. 
McArthur  v,  Barnes,  10  Tex.  Civ.  App. 
318,  31  S.  W.  212,  citing  discussion  in 
Blum  r.  Gaines,  57  Tex.  135. 

(15)  Malicious  Trespass. 

On  Personalty.— That  in  actions  for 
malicious  trespasses  on  personal  prop- 
erty vindicatory  or  corrective  damages 
may  be  awarded  is  a  rule  as  old  as 
it  is  firmly  established.  Compensation, 
in  the  legal  and  technical  signification 
of  the  term,  is  not  deemed  a  sufficient 
recompense  for  injuries  of  this  charac- 
ter.    Cole  V,  Tucker,  6  Tex.  266,  268. 

Exemplary  damages  may  be  awarded 
in  an  action  for  malicious  trespass  on 
personal  property,  where  circumstances 
of  malice,  oppression,  or  intentional 
wrong  are  shown.  Craddock  v,  Good- 
win, 54  Tex.  578. 

On  Realty. — Exemplary  damages 
may  in  proper  cases  be  recovered  for 
a  willful  injury  to  land.  Ostrom  v,  San 
Antonio,  33  Tex.  Civ.  App.  683,  77  S. 
W.  829,  affirmed  in  98  Tex.  627,  no  op. 

Trespass  by  Mistake. — One  who  acts 
in  good  faith,  under  a  reasonable, 
though  mistaken,  belief  that  he  has  the 
right  to  pass  over,  and  use,  another's 
land,  is  not  a  malicious  trespasser,  to 
be  mulcted  in  exemplary  damages. 
Ulander  v.  Orman  (Civ.  App.),  26  S. 
W.  1103. 

A  trespass  committed  on  lands  of 
plaintiff  by  servants  of  defendant, 
through  mistake,  and  without  intention 
on  the  part  of  defendant,  affords  no 
basis  for  the  allowance  of  exemplary 
damages.  Dillon  v.  Rogers,  36  Tex. 
152. 

Clain&ant  a  Corporation. — A  tele- 
phone company  brought  an  action 
against  defendant  for  a  malicious  and 
oppressive  trespass  committed  by  de- 
stroying its  telephone  line.  Held,  that 
the  fact  that  plaintiff  was  ^  corporation 
was  no  objection  to  its  claim  for  ex- 
emplary damages.     International  &  G. 
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N.  R.  Co.  V,  Telephone  &  Telegraph 
Co.,  69  Tex.  277,  5  S.  W.  517. 

Damages  to  a  Corporation  from  In- 
sult.— A  malicious  and  oppressive  tres- 
pass upon  the  rights  of  a  corporation 
may  entitle  it  to  exemplary  damage, 
when  the  result  of  such  trespass  is  to 
impair  its  credit  and  subject  it  to  the 
expense  of  litigation;  but  a  sense  of 
wrong  and  insult,  consequent  on  the 
trespass,  which,  as  between  natural 
persons,  entitles  one  to  redress  by  way 
of  exemplary  damages,  has  no  appli- 
cation in  a  suit  by  a  corporation. 
International  &  G.  N.  R.  Co.  v.  Tele- 
phone &  Telegraph  Co.,  69  Tex.  277, 
5  S.  W.   517. 

Cases  Illustrative— Tearing  Up  Walk. 
— In  an  action  against  a  telephone 
company  for  tearing  up  plaintiff's  side- 
walk, and  cutting  a  hole  in  his  awning, 
for  the  purpose  of  setting  a  telephone 
pole,  it  appeared  that  defendant's  man- 
ager placed  the  pole  where  he  did  with 
the  consent  of  the  city  engineer  and 
the  mayor,  and  there  was  no  evidence 
that  he  intended  to  act  otherwise  than 
in  a  lawful  manner.  It  did  not  appear 
that  either  plaintiff  or  his  tenant  ob- 
jected at  the  time,  and  the  pole  was 
removed  soon  after  the  action  was 
brought.  Held,  that  it  was  erroneous 
to  allow  exemplary  damages.  Erie 
Telegraph  &  Telephone  Co.  v,  Ken- 
nedy, 80  Tex.  71,  15  S.  W.  704. 

Loss  of  Slave. — In  a  case  of  aggra- 
vated trespass,  resulting  in  the  loss  of 
the  plaintiff's  slave,  the  jury  are  au- 
thorized to  give  exem'plary  damages. 
Hedgepeth  v.  Robertson,  18  Tex.  858. 

Killing  Trespassing  Hogs. — Vindic- 
tive damages  may  be  given  in  trespass 
for  a  wanton  violation  of  the  plaintiff's 
rights,  as  by  killing  hogs  that  wandered 
repeatedly  into  an  insufficiently  fenced 
potato  patch.  Champion  v.  Vincent,  20 
Tex.   811. 

Search  for  Stolen  Property  without 
Legal  Authority. — In  an  action  for 
trespass,  it  appeared  that  defendant, 
without    legal    authority,    and    against 


plaintiff's  protest,  entered  his  premises 
and  searched  for  stolen  property  which 
there  was  no  reason  for  believing  to  be 
there.  Held,  that  exemplary  damages 
were  recoverable,  and  that,  for  the  pur- 
pose of  enhancing  them,  evidence  of 
insulting  language  used  at  the  time 
was  admissible.  Weyer  v,  Wegner, 
58  Tex.  539. 

C.    PERSONS    LIABLE    FOR    EX- 
EMPLARY   DAMAGES. 

1.  Public  Officers. 

See  ante,  "Wrongful  Attachment," 
III,  B,  2,  b,  (1).  See  the  title  PUBLIC 
OFFICERS. 

An  officer  is  not  liable  for  exemplary 
damages,  who  in  a  proper  manner  and 
in  good  faith  seizes  property  under  a 
writ  which  he  holds;  but  it  affords  no 
such  protection  to  him  when  he  will- 
fully uses  process  in  his  hands  to  ac- 
complish a  purpose  forbidden  by  law 
and  thereby  becomes  its  violator.  Cone 
V.  Lewis,  64  Tex.  331;  Smith  v.  Hol- 
land, 4  App.  Civ.  Cases,  §§  251,  253,  16 
S.  W.  424.  See  the  title  PUBLIC  OF- 
FICERS. 

A  party  can  not  recover  exemplary 
damages  against  a  sheriff  for  wrong- 
fully seizing  property  under  an  execu- 
tion, if  the  sheriff  had  no  improper 
motive.  Anderson  v,  Larremore,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  §  948. 

One  injured  by  the  wrongful  seizure 
of  goods  by  an  officer,  done  with  mal- 
ice, or  under  aggravating  circum- 
stances, and  in  violation  of  a  plain 
right,  may  recover  punitory  damages. 
Rodgers  v.  Ferguson,  36  Tex.  544. 

Public  officers,  such  as  sheriffs  and 
constables,  are  liable  for  exemplary 
damages  when  they  overstep  or  abuse 
their  powers.  Rodgers  v.  Ferguson,  36 
Tex.  544.  See.  also.  Weaver  v.  Ash- 
croft,  50  Tex.  427;  Brown  v.  Bridges, 
70  Tex.  661,  8  S.  W.  502. 

Execution  Void  on  Face. — Where  a 
sheriff  willfully  and  oppressively  seizes 
property  under  execution  void  on  its 
face,   he   is  liable   for  exemplary  dam- 
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ages.     Steel    v,    Metcalf,    4   Tex.    Civ. 
App.  313,  23  S.  W.  474. 

Sheriff  Inducing  Clerk  to  Alter  Bill 
of  Costs. — Punitory  damages  are  al- 
lowable in  an  action  against  a  sheriff 
who  has  induced  the  district  clerk  to 
insert  in  a  bill  of  costs  commissions 
upon  a  part  of  a  forfeiture  remitted 
by  the  governor,  and,  under  the  ex- 
ecution so  altered,  enforced  collection 
of  such  commissions  upon  the  re- 
mitted part  of  the  forfeiture.  Shaw  v. 
Brown,  41  Tex.  446. 

2.    Corporations. 

See  the  titles  CORPORATIONS, 
vol.  4,  p.  682;   RAILROADS. 

Corporations  are  liable  for  exemp- 
lary damages  in  actions  of  tort  in  the 
same  manner  and  to  the  same  extent 
as  natural  persons.  Hays  v,  Houston 
G.  N.  R.  Co.,  46  Tex.  272. 

A  corporation,  as  well  as  an  individ- 
ual, is  liable  in  exemplary  damages  for 
the  willful  act  or  omission  or  gross 
neglect  of  its  servants.  Texas,  etc.,  R. 
Co.  V.  Woodall,  2  App.  Civ.  Cases,  § 
471. 

In  order  to  authorize  the  recovery  of 
exemplary  damages  from  a  corpora- 
tion, it  must  appear  that  the  corpora- 
tion or  its  managing  officers  were 
guilty  of  fraud,  malice,  gross  negli- 
gence, or  oppression.  Texas  &  P.  R. 
Co.  V.  Self,  2  White  &  W.  Civ.  Cas.  Ct. 
App.  §  441. 

To  make  a  corporation  liable  for  ex- 
emplary damages,  acts  authorizing  the 
same  must  have  been  committed  by 
the  corporation  itself  or  some  superior 
officer  representing  it  in  corporate  ca- 
pacity; if  committed  by  inferior  of- 
ficer, they  must  have  been  authorized 
or  subsequently  ratified.  Western 
Union  Tel.  Co.  v.  Brown,  58  Tex.  170, 
174;  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Arthur,  31  Tex.  Civ.  App.  205,  208,  72 
S.  W.  76,  affirmed  in  97  Tex.  645, 
no  op. 

If  a  railway  corporation,  or  its  offi- 
cers by  whom  controlled,  are  guilty 
of    some    "fraud,    malice,    gross    negli- 


gence or  oppression,"  it  will  be  liable 
in  exemplary  damages,  otherwise  in 
actual  damages  only.  Texas,  etc.,  R. 
Co.  V.  Woodall,  2  App.  Civ.  Cases,  §§ 
471,  475. 

Though,  under  the  statute,  actual 
damages  may  be  recovered  for  death 
caused  by  the  unfitness,  gross  negli- 
gence or  carelessness  of  the  servants 
or  agents  of  a  railway  company,  as 
well  as  for  the  negligence  or  careless- 
ness of  the  proprietor,  owner,  charterer 
or  hirer,  exemplary  damages  will  be 
allowed  only  for  the  willful  act,  omis- 
sion or  gross  negligence  of  the  "de- 
fendant" to  the  suit,  for  the  willful  act, 
omission,  or  gross  negligence  of  one 
representing  the  corporation  in  its 
corporate  capacity,  not  a  mere  ordi- 
nary agent  or  servant  whose  acts  are 
not  authorized  or  ratified.  Houston  & 
T.  C.  Ry.  Co.  V.  Cowser,  57  Tex.  293. 
See,  also,  Texas,  etc.,  R.  Co.  v.  Barn- 
hart,  5  Tex.  Civ.  App.  601,  23  S.  W.  801, 
24  S.  W.  331. 

Municipal  Corporations. — The  case 
would  be  exceptional,  indeed,  when 
vindictive  or  more  than  compensatory 
damages  can  be  recovered  against  a 
municipal  corporation.  Dill  Mun.  Corp., 
§  1284.  Ostrom  v,  San  Antonio, 
33  Tex.  Civ.  App.  683,  77  S.  W.  829, 
affirmed  in  98  Tex.  627,  no  op.  See 
the  title  MUNICIPAL  CORPOR.V 
TIONS. 

3.    Master  and  Servant. 

See  the  title  MASTER  AND  SERV- 
ANT. 

"To  make  the  master  liable  in  any 
case,  to  exemplary  damages  for  the 
fraud,  malice,  gross  negligence  or  op- 
pression of  the  servant,  it  should  be 
alleged  and  proved,  that  the  acts  of 
the  servant  which  constitute  the  fraud, 
malice,  gross  negligence  or  oppres- 
sion, were  committed  by  direction  of 
the  master,  or  that  the  master  has 
ratified  and  adopted  such  acts  as  his 
own,  or  that  the  master  has  been 
guilty  of  negligence  in  the  selection  and 
employment  of  the  servant  whose  acts 
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constitute  the  fraud,  malice,  g^oss  neg- 
ligence or  oppression  complained  of." 
International,  etc.,  R.  Co.  v,  Gracia,  70 
Tex.  207,  208,  7  S.  W.  802. 

"It  is  no  longer  an  open  question  in 
this  state  that  the  master  can  not  be 
held  in  exemplary  damages  for  the 
negligent  acts  of  its  servants,  unless 
authorized  or  ratified  by  it,  and  that 
the  simple  retention  of  the  servant  in 
its  employ  is  not  sufficient  to  sustain 
a  verdict  based  upon  such  ratification. 
Dillingham  v,  Russell,  73  Tex.  47,  11 
S.  W.  139;  Gulf,  etc.,  R.  Co.  v.  Reed, 
80  Tex.  362,  15  S.  W.  1105,  and  cases 
there  cited,"  Gulf,  etc.,  R.  Co.  v.  Mc- 
Fadden   (Civ.  App.),  25  S.  W.  451. 

A  railway  corporation  can  only  act 
through  its  officers,  and  is  chargeable 
with  the  ratification  of  acts  of  oppres- 
sion committed  by  its  servants  and 
which  their  superiors  did  not  prevent 
or  remedy.  San  Antonio,  etc.,  R.  Co. 
V.  Grier,  20  Tex.  Civ.  App.  138,  49  S. 
W.  148. 

Exemplary  damages  are  not  recover- 
able of  a  corporation  where  the  negli- 
gence complained  of  is  that  of  a  serv- 
ant, unless  the  servant  acts  by  the  di- 
rection of  the  employer,  or  the  em- 
ployer ratifies  the  act.  (Civ.  App.), 
Western  Union  Telegraph  Co.  v.  Lan- 
dry, 108  S.  W.  461,  judgment  reversed 
Landry  v.  Western  Union  Tel.  Co., 
102  Tex.  67,  113  S.  W.  10,  but 
reversal  was  on  another  point.  See, 
also,  Western  Union  Tel.  Co.  v.  Brown, 
58  Tex.  170;  Texas,  etc.,  R.  Co.  v, 
Woodall,  2  App.  Civ.  Cases,  §§  471, 
476. 

Refusal  to  Deliver  Express  Pack* 
age. — Where  the  driver  of  an  express 
company's  wagon  refused  to  deliver  an 
express  package,  with  malicious  dis- 
regard of  the  rights  of  the  consignee, 
and  the  express  company  ratified  his 
act,  the  consignee  was  entitled  to  ex- 
emplary damages.  Gary  v.  Wells,  etc., 
Co.'s  Express  (Civ.  App.),  40  S.  W. 
845. 

Consignee   of  express  package   held 


entitled  to  exemplary  damages  on  ma- 
licious disregard  of  his  rights  by  the 
express  company.  Gary  v.  Wells,  etc., 
Co.'s  Express  (Civ.  App.),  40  S.  W. 
845. 

Breach  of  Contract  the  Act  of  Serv- 
ant.— Exemplary  damages  are  not  al- 
lowable against  a  corporation  for  a 
breach  of  its  contract,  where  the  breach 
is  an  act  of  its  servants,  and  not  of  the 
corporation  itself  or  its  controlling  of- 
ficers. Arkansas  Const.  Co.  v,  Eugene, 
50  S.  W.  736,  20  Tex.  Civ.  App.  601. 

Injury  at  Crossing. — A  railroad  is 
not  liable  in  exemplary  damages  for 
injuries  at  a  crossing  caused  by  the 
malicious  acts  of  its  employees  in  run- 
ning a  train,  unless  such  acts  were  au- 
thorized by  the  company  or  subse- 
quently ratified  by  it  with  full  knowl- 
edge of  the  facts.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Moore,  69  Tex.  157,  6  S.  W.  631; 
International  &  G.  N.  Ry.  Co.  r.  Mc- 
Donald, 75  Tex.  41,  12  S.  W.  860. 

Malicious  Killing  of  Animal  by  En- 
gineer.— A  railroad  company  not  au- 
thorizing or  approving  of  the  act  of  its 
engineer  in  maliciously  killing  an  ani- 
mal is  not  liable  for  exemplary  dam- 
ages. Galveston,  H.  &  S.  A.  R.  Co. 
V,  Davis,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  148. 

Calling  Name  of  Station  Too  Soon. 
— A  railroad  company  is  not  liable  for 
exemplary  damages  to  a  passenger 
who  was  caused,  by  its  servants,  to 
leave  the  train  at  night,  about  1^5 
miles  before  reaching  his  destination, 
where  the  only  negligence  relied  on  ia 
that  such  servants  called  the  name  of 
the  station  before  it  was  time  for  the 
passengers  to  leave  the  car,  and  re- 
I  fused  to  stop  the  train  after  they  dis- 
covered that  such  passenger  had  been 
left.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Me- 
Fadden  (Civ.  App.),  25  S.  W.  451. 

Vicious  Dog  Tied  in  Station. — Where 
plaintiff  was  bitten  by  a  vicious  dog  in 
defendant's  station,  through  the  negli- 
gence of  its  servant  in  improperly- 
fastening  him  in  a  public  place,  puni- 
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live    damages    can    not   be    recovered. 
Trinity  &  S.  Ry.  Co.  v,  O'Brien,  46  S. 
W.  389,  18  Tex.  Civ.  App.  690. 
4.   Attorney  and  Client. 

A  client  was  not  liable  for  exemplary 
damages,  caused  by  acts  of  his  at- 
torney which  he  did  not  ratify  or  par- 
ticipate in.  Galveston,  etc.,  R.  Co.  v. 
Ware,  74  Tex.  47,  50,  11  S.  W.  918.  See 
ante,  "Wrongful  Attachment,'*  III,  B, 
2,  b,  (1);  post,  "Principal  and  Agent," 
III,  C,  5.  See  the  titles  ATTACH- 
MENT, vol.  2,  p.  296;  ATTORNEY 
AND  CLIENT,  vol.  2,  p.  567. 

Where  the  attachment  was  sued  out 
by  an  attorney,  exemplary  damages 
can  not  be  recovered  without  proof 
that  the  attachment  plaintiffs  knew  of 
the  attorney's  malice,  and  ratified  his 
malicious  acts.  Strauss  v,  Dundon 
(Civ.  App.),  27  S.  W.  503. 

In  an  action  for  a  wrongful  attach- 
ment made  by  an  agent  or  attorney, 
the  piincipal  is  not  liable  for  exem- 
plary damages  on  account  of  the  malice 
of  his  agent,  unless  he  participated  in 
the  malice  or  afterwards  ratified, 
adopted,  or  approved  the  malicious 
act.     Willis  V.  McNeill,  57  Tex.  465. 

Wrongful  Execution. — See  the  title 
EXECUTIONS,    ante,    p.    229. 

A  plaintiff  in  execution  is  not  liable 
for  exemplary  damages  for  seizing  ex- 
empt property,  though  his  attorney 
directed  the  levy  in  willful  disregard 
of  defendant's  right,  where  plaintiff 
did  not  sanction  his  attorney's  acts. 
Anderson  v,  Larremore,  1  White  &  .W. 
Civ.  Cas.  Ct.  App.  §  949. 

•5.    Principal  and  Agent 

See  ante,  "Attorney  and  Client,"  III, 
C,  4.  See  the  title  PRINCIPAL  AND 
AGENT. 

"Notwithstanding  the  general  rule 
that  the  principal  is  not  liable  in  ex- 
emplary damages  for  the  unauthorized 
malicious  acts  of  the  agent,  still,  if  the 
principal  should  ratify  or  accept  such 
acts  of  the  agent  it  thereby  becomes 
liable    for   the    damages,    as    well    ex- 


emplary as  actual,  resulting  from  the 
act.  As  an  illustration  of  this  doc- 
trine, if  the  prosecution  instituted 
against  appellee  by  the  conductor  was 
malicious  and  unfounded,  and  insti- 
tuted without  the  authority  of  the  cor- 
poration, still,  if  it  afterwards  took  up 
and  carried  on  that  prosecution,  this 
would  constitute  a  ratification  of  the 
act  of  the  agent.  For  upon  sound, 
equitable  considerations,  the  corpora- 
tion would  not  be  allowed  to  accept 
the  benefits  resulting  from  the  ma- 
licious acts  of  its  agent  without  being 
compelled  to  assume  the  burdens  justly 
attaching  to  the  acts."  Galveston,  etc., 
R.  Co.  V.  Donahoe,  56  Tex.  162.  See, 
also,  Blum  v.  Gaines,  57  Tex.  135,  141; 
Willis  &  Bro.  v.  McNeill,  57  Tex.  465, 
477;  Jacobs,  etc.,  Co.  r.  Crum,  62  Tex. 
401;  Gulf,  etc.,  R.  Co.  v,  Moore,  69  Tex. 
159,  6  S.  W.  631;  Western  Union  Tel. 
Co.  V.  Karr,  5  Tex.  Civ.  App.  60,  62, 
24  S.  W.  302;  Thompson  v.  Bell  11 
Tex.  Civ.  App.  1,  32  S.  W.  142. 

To  render  a  principal  liable  for  ex- 
emplary damages  for  his  agent's 
wrongful  acts,  misconduct  of  the  prin- 
cipal in  connection  with  the  agent's 
wrong,  ^uch  as  previously  authorizing 
the  agent's  wrong  or  a  subsequent 
ratification  thereof,  must  be  shown. 
Mutual  Life  Ins.  Co.  v.  Hargus  (Civ. 
App.),  99  S.  W.  580. 

In  the  case  of  Tynburg  &  Co.  v, 
Cohen,  67  Tex.  220,  225,  2  S.  W.  734, 
Judge  Stayton  says  that,  if  the  act  of 
the  agent  was  the  result  of  evil  mo- 
tive, it  was  necessary  that  the  prin- 
cipal "had  knowledge  of  such  facts  as 
showed  the  wrongful  acts  of  their 
agent  at  the  time  they  accepted  and 
approved  of  his  acts.  Willis  &  Bro. 
V.  McNeill.  57  Tex.  465,  466;  Wallace 
&  Co.  V.  Finberg,  46  Tex.  35,  37;  Brown 
V.  Bridges,  70  Tex.  661,  665,  8  S.  W. 
502;  Rankin  v.  Bell,  85  Tex.  28,  35,  19 
S.  W.  874."  Strauss  v,  Dundon  (Civ. 
App.),  27  S.  W.  503. 

Vindictive  damages  can  not  be  re- 
covered against  a  master  or  principal 
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for  the  act  of  his  servant  or  agent,  un- 
less authorized  or  ratified  expressly  or 
impliedly  by  the  former.  Western 
Union  Tel.  Co.  v.  Brown,  58  Tex.  170. 

If  agent  would  not  be  liable  to  puni- 
tory damages  the  principal  can  not  be. 
McAllen  v.  Western  Union  Tel.  Co., 
70  Tex.  245,  246,  7  S.  W.  715. 

Wrongful  Attachment  by  Agent. — 
In  an  action  for  wrongful  attachment, 
in  the  absence  of  evidence  that  defend- 
ant participated  in  the  acts  of  his 
agent,  in  suing  out  the  attachment,  ex- 
emplary damages  can  not  be  awarded. 
Thompson  &  Olmstede  v.  Bell.  11  Tex. 
Civ.  App.  1,  32  S.  W.  142. 

Negligence  of  Agent. — Exemplary 
damages  can  not  be  imposed  upon  a 
principal  for  the  negligence  of  his 
agent.  Houston  &  T.  C.  Ry.  Co.  v. 
Cowser,  57  Tex.  293. 

Refusal  to  Sign  Round  Trip  Ticket. 
—See  the  title  CARRIERS  OF  PAS- 
SENGERS, vol.  3,  p.  771. 

The  refusal  of  a  ticket  agent  of  de- 
fendant railroad  company  to  sign  and 
stamp  a  return  ticket  so  as  to  make  it 
good  for  the  return  trip,  because  he 
thought  the  signature  was  not  gen- 
uine, but  without  malice  or  oppression, 
does  not  warrant  the  allowing  of  ex- 
emplary damages,  where  a  friend  at 
once  advanced  the  money  to  plaintiff 
for  a  return  ticket,  which  was  ac- 
cepted, and  thereby  avoided  all  incon- 
venience or  suffering  from  the  agent's 
acts.  New  York,  T.  &  M.  R.  Co.  v. 
Leander   (Civ.  App.),  46   S.   W.   843. 

No  Distinction  Whether  Master 
Natural  or  Artificial  Person. — No  dis- 
tinction can  be  made  as  to  liability  for 
damages  inflicted  by  an  agent,  whether 
the  master  be  a  natural  or  an  artificial 
person.  Hays  v.  Houston,  etc.,  R.  Co., 
46  Tex.  272. 

Corporations  are  not  punishable  in 
exemplary  damages  for  malicious  acts 
of  their  agents  unless  they  ratify  same. 
International,  etc.,  R.  Co.  v.  Garcia,  70 
Tex.  207,  208,  7  S.  W.  802.  See  the 
title  CORPORATIONS,  vol.  4,  p.  682. 


Exemplary  damages  can  not  be  re- 
covered from  a  railroad  company  for 
the  malicious  acts  of  its  agents  in  fail- 
mg  or  refusing  to  carry  a  passenger, 
where  it  is  not  shown  that  such  ma- 
licious acts  were  ratified  by  the  com- 
pany. Townsend  z\  Texas,  etc.,  R. 
Co.,  40  Tex.  Civ.  App.  71,  88  S.  W. 
302.  See  the  title  CARRIERS  OF 
PASSENGERS,  vol.  3,  p.  771. 

Any  liability  of  a  railroad  company 
for  exemplary  damages  for  wrongful 
acts  of  its  agents  must  be  limited  to 
cases  where  there  has  been  negligence, 
on  the  part  of  the  company,  in  select- 
ing or  instructing  the  agent,  or  where 
the  wrongful  act  has  been  ratified. 
Hays  V.  Houston  G.  N.  R.  Co.,  46 
Tex.   272. 

Acts  of  State  Agent. — Where  an  of- 
ficer of  a  corporation  acts  as  its  state 
agent,  with  power  to  make  contracts 
and  control  its  agencies  and  business 
in  the  state,  his  acts  and  representa- 
tions in  the  sphere  of  his  business  are 
those  of  the  company,  and  make  it 
liable  for  exemplary  damages  if  mali- 
ciously and  fiaudulently  made  to  de- 
ceive. (Civ.  App.),  Western  Cottage 
Piano  &  Organ  Co.  v.  Anderson,  76 
S.  W.  945,  judgment  reversed,  79  S. 
W.  516,  97  Tex.  432.  reversed  on  dif- 
ferent point. 

Where  the  state  agent  of  a  foreign 
corporation  had  authority  and  discre- 
tion to  do  whatever  was  necessary  to 
be  done  in  transacting  the  business  of 
the  corporation  in  the  state,  without 
referring  the  matter  to  any  other  per- 
son for  direction  or  advice,  the  cor- 
poration was  liable  not  only  for  ac- 
tual damages,  but  for  exemplary 
damages,  for  the  agent's  fraudulent 
representations  in  transfening  a  mort- 
gage held  by  the  corporation.  Judg- 
ment (Civ.  App.),  76  S.  W.  945,  re- 
versed. Western  Cottage  Piano  &  Or- 
gan Co.  V.  Anderson,  79  S.  W.  516,  97 
Tex.  432. 

Fraudulent  Representations  of  In- 
surance Agent.— See  the  title  INSUR- 
ANCE. 
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In  an  action  by  an  insured  for  the 
cancellation  of  a  life  policy,  based  on 
the  fraudulent  representations  of  the 
soliciting  agent  of  the  insurer,  there 
was  no  evidence  that  the  insurer  au- 
thorized the  agent  to  make  the  fraudu- 
lent representations  or  that  the  insurer 
knew  that  such  representations  were 
made.  Held,  that  the  insurer  was  not 
liable  for  exemplary  damages.  Mutual 
Life  Ins.  Co.  v,  Hargus  (Civ.  App.), 
99  S.  W.  580. 

An  action  by  the  general  agent  of  an 
insurer  on  a  note  given  by  an  insured 
for  the  first  premium  affords  no  ground 
for  exemplary  damages  in  an  action 
by  the  insured  for  the  cancellation  of 
the  policy  and  the  note,  based  on  the 
fraudulent  representations  of  the  agent 
of  the  insurer  soliciting  the  insurance. 
Mutual  Life  Ins.  Co.  v.  Hargus  (Civ. 
App.),  99  S.  W.  580. 

D.  EFFECT  OF  CRIMINAL  PROSE- 
CUTION UPON  AWARD. 

Punitive  damages  may  be  recovered 
for  a  wrongful  act,  though  it  is  also 
punishable  as  a  crime.  Cole  v.  Tucker, 
6  Tex.  266. 

Article  15,  §  26,  of  the  constitution 
provides  for  the  recovery  of  exemplary 
damages,  though  the  act  on  which  the 
action  is  based  may  constitute  a  crime 
of  high  degree.  Houston,  etc.,  R.  Co. 
V.  Harry  &  Bros.,  63  Tex.  256,  257. 

IV.  Measure  of  Exemplary  Dam- 
ages. 

A.    IN  GENERAL. 

The  rules  by  which  damages  should 
be  measured  are  questions  of  law  to 
be  given  in  the  charge  by  the  court  to 
the  jury.  Galveston,  etc.,  R.  Co.  f. 
Le  Gierse,  51  Tex.  189. 

In  actions  for  tort  unless  the  wrong- 
ful act  is  wanton,  grossly  negligent, 
or  attended  with  circumstances  of  ag- 
gravation, the  measure  of  damages  is 
actual  compensation.  Hoskins  r.  Hul- 
ing,  2  Willson,  Civ.  Cas.  Ct.  App.  § 
157. 


B.   DISCRETION  OF  JURY. 

There  is  a  large  class  of  cases  where 
the  common  law  in  giving  relief  loses 
sight  of  the  principle  of  compensation, 
and  gives  damages  by  way  of  punish- 
ment, for  acts  of  malice,  vexation, 
fraud  and  oppression.  In  those  cases 
it  has  been  found  difficult  to  set  any 
fixed  or  prescribed  limits  to  the  dis- 
cretion of  the  jury;  or,  in  fact,  to  pre- 
scribe any  rule  whatever.  In  other 
words,  they  are  left  to  what  Domat, 
speaking  of  the  court,  calls,  as  we  have 
seen,  la  prudence  du  juge,  reserving 
only  to  the  bbnch  the  right  of  control 
over  verdicts  which  bear  the  evident 
impress  of  prejudice,  passion  or  cor- 
ruption. Smith  V.  Sherwood,  2  Tex. 
460,  463;  Lesk  v.  Pollard,  1  App.  Civ. 
Cases,  §  117. 

The  awarding  of  exemplary  damages 
is  in  the  discretion  of  the  jury  in  the 
first  instance,  but  it  is  the  duty  of  trial 
judge  to  see  that  such  discretion  is  not 
abused.  Tynberg  v,  Cohen,  76  Tex. 
409,  416,  13  S.  W.  315;  Texas,  etc.,  R. 
Co.  V.  Woodall,  2  App.  Civ.  Cases,  §§ 
471,  478. 

In  actions  of  fraud,  the  jury  may 
give  exemplary  damages,  and  in  doing 
so,  of  course  they  were  not  restricted 
to  the  amount  of  damage,  which  the 
proof  shows  to  have  been  actually  sus- 
tained by  reason  of  the  fraudulent  acts 
of  the  defendant.  Oliver  v.  Chapman, 
15  Tex.  400,  409;  International,  etc.,  R. 
Co.  r.  Telephone,  etc.,  Co.,  69  Tex. 
277,  5  S.  W.  517. 

In  Walker  v.  Smith  (1  Wash.  C.  C. 
R.  152)  Mr.  Justice  Washington  said: 
*'Where  merely  vindictive  damages  are 
sued  for,  the  jury  act  without  control 
on  the  subject  of  damages,  because 
there  is  no  legal  rule  by  which  they 
can  be  measured;  and  unless  they  aie 
so  extravagant  as  to  induce  a  sus- 
picion of  improper  conduct,  the  court 
will  not  interfere."  Graham  v.  Roder, 
5  Tex.  141,  149. 

The  rules  by  which  damages  should 
be  measured  are  questions  of  law,  to 
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be  given  in  the  charge  by  the  court  to 
the  jury;  the  amount  of  damage  to 
which  a  party  may  be  entitled,  is  a 
question  of  fact  to  be  determined  by 
the  jury,  by  the  application  of  these 
rules  of  law  to  the  evidence  in  the  par- 
ticular case.  Galveston,  etc.,  R.  Co.  v. 
Le  Gierse,  51  Tex.  189,  204. 

The  law  furnishes  no  other  criterion 
by  which  to  measure  the  damages, 
than  the  sound  sense  and  discretion 
of  the  jury,  acting  upon  the  evidence 
they  had  before  them.  Hughes  v. 
Brooks,   36   Tex.   379,   381. 

Whenever  there  is  a  question  of 
fraudulent  intent,  it  is  peculiarly  the 
province  of  the  jury  to  decide.  Oliver 
V.  Chapman,  15  Tex.  400,  409. 

All  Facts  Should  Be  Submitted  to 
Jury. — "To  enable  a  jury  to  exercise 
their  discretion  wisely  for  the  pur- 
poses for  which  such  damages  are  al- 
lowable, all  the  facts  and  circum- 
stances which  belong  to  the  principal 
transaction  and  tend  to  develop  its 
character  should  be  submitted  to  them." 
Jacobs,  etc.,  Co.  v.  Crum,  62  Tex.  401, 
415. 

Should  Jury  Have  Such  Discretion. 
— "That  in  criminal  cases,  the  legisla- 
ture, both  for  the  protection  of  so- 
ciety and  of  the  individual  offenders, 
should  place  a  limit  on  the  verdict  of 
a  jury,  and  yet  exemplary  damages, 
which  are  allowed  only  in  those  civil 
cases  which  are  quasi  criminal  in  their 
nature,  and  then  as  a  fine  or  penalty, 
should  rest  in  the  discretion  of  a  jury, 
whose  verdict  in  a  great  majority  of 
cases  far  exceeds  the  highest  fines  al- 
lowed by  law  in  criminal  cases,  i^  an 
inconsistency  which  may  well  arrest 
the  attention  of  the  legislative  and  ju- 
dicial minds.  By  analogy,  in  the  ab- 
sence of  a  more  definite  rule,  we  might 
look  to  the  example  of  the  legislature 
in  those  cases  in  which  they  have  fixed 
a  minimum  and  maximum  amount  pro- 
portioned to  the  actual  injury  re- 
ceived." Willis  &  Bro.  v,  McNeill,  57 
Tex.  465,   479. 


Inducements  operating  on  minds  of 
jury  in  fixing  vindictive  damages,  will 
not  be  questioned  where  amount  is 
not  grossly  excessive.  Landa  v.  Obert, 
45   Tex.   539. 

Malicious  Levy. — It  is  a  question  for 
the  jury  to  ascertain  from  the  facts 
whether  a  levy  was  malicious  and  will- 
ful, and,  if  so,  to  determine  from  the 
facts  what  amount  they  would  allow 
as  punitive  damages  for  such  levy. 
Morris  v.  Williford  (Civ.  App.),  70  S. 
W.  228.  See  the  title  EXECU- 
TIONS, ante,  p.  229. 

Where  trespass  is  committed  in  a 
wanton,  rude,  or  aggravated  manner 
indicating  a  desire  to  injure,  a  jury 
ought  to  be  liberal  in  compensating 
the  party  injured,  and  in  such  cases 
there  is  no  certain  fixed  standard,  for 
a  jury  may  properly  take  into  view 
not  only  what  is  due  in  the  party  com- 
plaining, but  to  the  public,  by  inflict- 
ing what  are  called  in  law  speculative, 
exemplary,  or  vindictive  damages. 
Smith  V.  Sherwood,  2  Tex.  460,  463; 
Graham  v.  Roder,  5  Tex.  141;  Cole  i\ 
Tucker,   6   Tex.  266,  268. 

The  jury  have  discretion  to  award 
exemplaiy  or  vindictive  damages  in 
cases  of  trespass  or  tort  accompanied 
by  oppression,  fraud,  malice  or  negli- 
gence so  gross  as  to  raise  presump- 
tion of  malice.  Smith  v.  Sherwood,  2 
Tex.  460,  463. 

Where  physician  at  birth  ties  up 
penis  instead  of  umbilical  cord,  ques- 
tion of  exemplary  damages  is  prop- 
erly left  to  jury.  Brooke  v,  Clark,  57 
Tex.  105,  114.  See  the  title  PHYSI- 
CIANS AND  SURGEONS. 

Court  Usurping  Power  of  Jury. — 
See  the  title  ATTACHMENT,  vol.  2, 
p.  296. 

In  an  action  to  recover  damages  for 
the  wrongful  suing  out  of  an  attach- 
ment, it  is  improper  for  the  court  to 
name  the  amount  for  which  exemplary 
damages  might  be  found  by  the  jury. 
Lister  v.  Campbell  (Civ.  App.),  46  S. 
W.  876. 
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C.  ATTORNEYS'  FEES. 

**There  is,  unquestionably,  some  con- 
flict in  the  decisions,  and  we  readily 
admit  that  some  of  the  earlier  deci- 
sions of  this  court  tend  in  some  degree 
to  maintain  the  proposition  that  when 
fraud  or  malice  are  of  the  gist  of 
plaintiff's  action,  he  may  recover  his 
counsel  fees  in  prosecuting  the  suit 
as  part  of  his  damages.  But  while 
we  do  not  mean  to  intimate  that  there 
are  no  cases  in  which  the  plaintiff  may 
be  entitled  to  their  recovery,  he  is 
only  entitled  to  do  so,  as  we  think, 
where  they  are  a  part  of  the  damages 
resulting  as  the  natural  and  proximate 
consequence  of  the  act  complained  of." 
Landa  v.  Obert,  45  Tex.  539,  545. 

"The  great  weight  of  authority  seems 
to  be  opposed  to  the  allowance  of 
counsel  fees  as  an  element  of  damages, 
even  in  cases  proper  for  exemplary 
damages;  at  least,  there  is  so  much  au- 
thority that  way,  that  this  court  is  at 
liberty  to  disregard  these  the  other 
way,  if  necessary  to  follow  the  rule 
most  in  accordance  with  legal  prin- 
ciples and  sound  reason."  Landa  v. 
Obert,  45  Tex.  539,  546. 

"While  damages  assessed  by  way  of 
example  may  indirectly  compensate 
the  plaintiff  for  money  expended  in 
counsel  fees,  these  fees  can  not  be 
talcen  as  the  measure  of  punishment, 
or  as  a  necessary  element  in  its  in- 
fliction. As  has  been  well  remarked, 
'if  the  plaintiff  is  to  recover  damages 
for  his  counsel  fees  when  he  succeeds, 
he  ought  to  pay  the  defendant  like 
fees  when  he  fails  in  his  suit.  The 
law,  however,  entitles  the  defendant  to 
no  such  redress.'"  Landa  v,  Obert> 
45  Tex.  539,  545. 

When  Considered  as  Element  of 
Damage. — Counsel  fees  for  the  prose- 
cution of  plaintiff's  demand  in  cases  of 
tort  for  negligence  are  not  a  natural 
or  proximate  result  of  the  injury,  and 
are  not  to  be  regarded  in  such  cases 
in  estimating  actual  damages,  but  may 
be  considered  by  the  jury,  in  a  proper 


case,  in  fixing  the  amount  of  exem- 
plary damages.  Houston,  etc.,  R.  Co. 
V.  Oram,  49  Tex.  341,  346. 

Exception. — Attorney's  fees,  when 
made  necessary  by  a  wrongful  act, 
may  be  recoverable  as  vindictive  dam- 
ages. Anderson  v.  Larremore,  1  App. 
Civ.  Cases,  §§  947.  948.  See,  also, 
Findley  v.  Mitchell,  50  Tex.  143;  Landa 
V.  Obert,  45  Tex.  539. 

D.    EXCESSIVENESS. 
1.  In  General. 

Should  Be  Proportionate  to  Actual 
Damages. — As  ground  for  new  trial, 
see  the  title  NEW  TRIALS. 

Exemplary  damages  can  be  recov- 
ered only  where  actual  damages  are 
sustained,  and  must  bear  a  reasonable 
proportion  to  such  actual  damages. 
Flanary  v.  Wood,  73  S.  W.  1072,  32 
Tex.  Civ.  App.  250. 

The  rule  that  exemplary  damages 
should  not  be  disproportioned  to  ac- 
tual damages,  does  not  mean  that  the 
one  should  be  an  exact  or  approxi- 
mate ratio  to  the  other  but  only  that 
the  imposition  of  heavy  exemplary 
damages,  where  the  actual  damages  re- 
coverable were  small,  was  a  fact  which 
should  be  looked  to  to  determine 
whether  passion  rather  than  reason 
dictated  the  verdict.  Tynberg  r. 
Cohen,  76  Tex.  409,  13  S.  W.  315. 

It  is  difficult  to  lay  down  any  rule 
by  which  to  test  the  question  of  ex- 
cess in  a  verdict  for  vindictive  dam- 
age. They  are  very  largely  in  the  dis- 
cretion of  the  jury.  But  it  is  said  in 
the  case  of  the  Railroad  Company  v. 
Nichols,  Austin  Term,  1882,  "exem- 
plary damages  when  allowed  should  be 
in  proportion  to  the  actual  damages 
sustained."  International,  etc.,  R.  Co. 
V.  Telephone,  etc.,  Co.,  69  Tex.  277, 
282.  5  S.  W.  517. 

There  is  and  can  be  no  fixed  ratio 
between  actual  and  exemplary  dam- 
ages. Coles  V,  Thompson,  7  Tex.  Civ. 
App.   666,   669,   27   S.   W.   46. 

Verdict  Will  Stand  if  Not  Plainly 
Excessive. — A    verdict    for    vindictive 
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damages  will  not  be  set  aside  unless 
so  excessive  as  to  show  improper  mo- 
tive.    Barnette  v.  Hicks,  6  Tex.  352. 

"In  cases  where  there  is  no  certain 
measure  of  damages,  the  court  will  not 
substitute  its  own  sense  of  what  would 
be  the  proper  amount  of  the  verdict, 
and  will  not  set  aside  a  verdict  for  ex- 
cessive damages,  unless  there  is  rea- 
son to  believe  that  the  jury  were  ac- 
tuated by  passion,  or  by  some  undue 
influence,  perverting  the  judgment." 
Thomas  v.  Womack,  13  Tex.  580,  584. 

Supreme  court  can  set  aside  verdict 
for  excess  in  exemplary  damages  only 
when  amount  is  so  large  as  to  show 
passion,  prejudice  or  partiality.  Mayer 
V,  Duke,  72  Tex.  445,  454,  10  S.  W.  565. 
8.   Cases  Illustrative. 

See  opinion  for  example  of  excess- 
ive damages.  Southwestern  Tel.,  etc., 
Co.  V.  Whiteman,  37  Tex.  Civ.  App. 
163,  81  S.  W.  76. 

Ratio  of  Four  to  One. — There  is  no 
fixed  rule  as  to  the  proportion  between 
actual  and  exemplary  damages  in  cases 
where  such  damages  are  recoverable, 
and  where  $2,000  exemplary  damages 
and  $500  actual  damages  were  awarded, 
the  proportion  can  not  be  said  to  be 
so  great  as  to  lead  to  the  conclusion 
that  the  jury  were  actuated  by  preju- 
dice or  other  improper  motive.  (Civ. 
App.),  St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Thompson,  108  S.  W.  453, 
judgment  reversed  St.  Louis  &  S.  W. 
Ry.  Co.  of  Texas  v.  Same  (Sup.),  113 
S.  W.  144. 

Ratio  of  Twelve  to  One. — Exemplary 
damages  bearing  the  ratio  of  twelve  to 
one  to  actual  damages  are  excessive. 
Willis  &  Bro.  v.  McNeill,  57  Tex.  465, 
480. 

Ratio  of  Three  to  One. — A  verdict 
of  $500  actual  damages  and  $1,500  ex- 
emplary damages  for  an  unlawful  col- 
lection by  a  railroad  company  of  a 
50  cent  fare,  but  without  injuring 
plaintiff,  is  excessive.  Galveston,  etc., 
R.  Co.  V.  Patterson  (Civ.  App.),  46  S. 
W.   848. 


Ratio  of  Fifty  to  One. — A  verdict 
for  $10,000,  in  a  case  allowing  exem- 
plary damages,  the  real  damages  in 
which  were  not  over  $200,  is  clearly 
excessive,  and  should  be  set  aside. 
International  &  G.  X.  R.  Co.  v.  Tele- 
phone Co.,  69  Tex.  277,  5  S.  W.  517. 

Assault  and  Battery — Verdict  Ex- 
cessive.—See  the  title  ASSAULT  AND 
BATTERY,  vol.  2,  p.  73. 

In  an  action  to  recover  damages  for 
an  assault  and  battery  on  plaintiff's 
wife,  and  for  the  value  of  certain 
household  goods  carried  away  by  de- 
fendants, a  judgment  for  $2,344  exem- 
plary damages  was  excessive,  where 
the  actual  damages  were  assessed  ai 
$56,  which  the  evidence  showed  to  be 
the  value  of  the  furniture  taken.  Flar- 
ary  v.  Wood,  73  S.  W.  1072,  32  Tex. 
Civ.  App.  250. 

Exemplary  damages  in  the  sum  of 
$100  are  not  excessive  where  a  rail- 
road company  exhibits  gross  negli- 
gence and  oppression  in  failing  to 
provide  an  opening  through  its  fenced 
right  of  way  across  an  inclosure  which 
cut  oflf  the  owner's  cattle  from  water 
and  grass.  San  Antonio,  etc..  R.  Co. 
V.  Grier,  20  Tex.  Civ.  App.  138,  40  S. 
W.   148. 

Plaintiflf  Excluded  from  House.— 
Where  it  appears  that  plaintiff  was 
entitled  to  the  occupancy  of  the  hor.se 
at  the  time  the  doors  were  closed  upon 
him,  that  the  act  of  defendant  was 
done  without  warning,  and  without  ne- 
cessity, and  letters  written  by  him  to 
plaintiff  tend  to  show  that  he  was 
moved  by  malice,  a  verdict  of  $350 
exemplary  damages  will  not  be  dis- 
turbed. Gross  V.  Hays,  73  Tex.  515, 
11  S.  W.  523. 

Wrongful  Attachment. — In  action 
for  maliciously  suing  out  wrongful  at- 
tachment and  breaking  up  plaintiffs 
business,  verdict  for  four  thousand  dol- 
lars exemplary  damages  is  not  excess- 
ive. Mayer  v.  Duke,  72  Tex.  445,  453, 
10  S.  W.  565.  See  the  title  ATTACH- 
MENT, vol.  2.  p.  296. 
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A  verdict  for  $35  for  the  value  of  a 
bale  of  cotton  wrongfully  attached, 
and  $50  for  exemplary  damages,  is  not 
excessive.  Lister  r.  Campbell  (Civ. 
App.),  46  S.  W.  87(5. 

Injury  to  Passenger — Verdict  Ex- 
cessive.—See  the  title  CARRIERS  OF 
PASSENGERS,  vol.  3,  p.  771. 

In  a  suit  for  injuries  to  a  passenger 
it  appeared  that  the  railroad  was  in 
very  bad  condition.  There  were  old 
iron  and  rotted  ties  in  abundance  in 
the  track.  The  accident  occurred  dur- 
ing an  unusual  spell  of  weather,  which 
contributed  largely  to  the  result.  The 
company  was  putting  the  road  in  bet- 
ter condition  at  the  time.  Many  new 
ties  had  been  put  in  and  new  rails 
supplied.  The  time  of  trains  had  been 
reduced  to  10  miles  an  hour.  Held, 
that  the  facts  did  not  justify  the  re- 
covery of  $5,000  exemplary  damages  in 
addition  to  $20,000  actual  damages.  In- 
ternational &  G.  N.  R.  Co.  t/.  Brazzil. 
78   Tex.   314,   14  S.   W.   609. 

In  an  action  against  a  railroad  com- 
pany, the  following  special  issues  were 
submitted:  "Was  the  wreck  which  oc- 
casioned the  injury  caused  by  a  de- 
fective and  unsafe  roadbed?  or  wa? 
said  wreck  caused  by  a  defective  loco- 
motive?" Each  of  these  issues  was 
answered,  "Yes;"  and  the  jury  gave  a 
verdict  for  $25,000  actual  damages,  and 
$16,927.40  exemplary  damages,  less 
$1,927.40  paid  to,  or  to  the  use  of, 
plaintiff.  Held,  that  the  verdict  was 
excessive,  and  the  giving  of  exemplary 
damages  the  result  of  passion  or  preju- 
dice. Gulf,  C.  &  S.  F.  Ry.  Co.  z/.  Gor- 
don, 70  Tex.  80,  7  S.  W.  695. 

Trespass  to  Try  Title— Verdict  Ex- 
cessive.—See  the  title  TRESPASS  TO 
TRY  TITLE  AND  EJECTMENT. 

In  trespass  to  try  title,  wherein 
plaintiffs  sued  out  a  writ  of  sequestra- 
tion, a  verdict  for  defendant  for  $1,000 
exemplary  damages,  nearly  the  value 
of  the  house  and  lot  in  controversy, 
was  excessive.  (Civ.  App.),  Cobb  r. 
Johnson,  105  S.  W.  847,  reversed 
(Sup.),  108  S.  W.  811. 
7  Tex— 59 


Malpractice  by  Physician.— See  the 
title  PHYSICIANS  AND  SUR- 
GEONS. 

Where  a  physician,  attending  a 
woman  in  childbirth,  carelessly  tied  a 
ligature  around  the  child's  penis,  which 
resulted  in  the  loss  of  nearly  all  the 
glands  of  that  member,  in  an  action 
by  the  child,  exemplary  damages  could 
be  given,  and  a  verdict  for  $5,500  was 
not  excessive.  Brooke  v,  Clark  57 
Tex.  105. 

V.  Pleading  and  Practice. 
A.  AVERMENTS  OF  PETITION. 
1.    In  General 

Claims  for  compensatory,  and  for 
exemplary  damages  should  be  severed 
in  the  pleading,  and  in  their  submis- 
sion to  the  jury.  ZeliflF  v,  Jennings,  61 
Tex.  458. 

The  better  practice  is  to  separate  the 
actual  from  the  vindictive  damages  in 
the  petition  as  well  as  in  the  verdict. 
But  if  this  is  not  done,  the  petition  will 
serve  as  a  basis  for  a  verdict  and  the 
informality  of  the  verdict  can  not  be 
taken  advantage  of  for  the  first  time 
on  appeal.  Moehring  v.  Hall,  66  Tex. 
240,  1   S.  W.  258. 

"We  think  the  true  practice  which 
should  govern  in  all  this  class  of  cases, 
and  which  should  be  enforced  by  the 
presiding  judges  below,  is  that  indi- 
cated by  this  court  in  Wallace  &  Co. 
V.  Finberg,  46  Tex.  35,  that  when  both 
actual  and  exemplary  damiges  are 
sought,  they  should  be  claimed  by 
proper  allegations,  in  the  nature  of 
two  distinct  counts  on  different  causes 
of  action,  or  cross  action,  with  aver- 
ments respectively  appropriate  to  each 
remedy,  these  being  essentially  dif- 
ferent in  the  facts  necessary  to  be  al-  . 
leged  and  proven."  Galveston,  etc.,  R. 
Co.  V,  Le  Gierse,  51  Tex.  189,  203. 

Where  the  petition  states  the 
grounds  for  actual  damages  separate 
from  those  for  exemplary  damages, 
whether  in  separate  paragraphs  or  not. 
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and  such  statement  is  followed  by  a 
proper  prayer,  the  actual  and  exem- 
plary damages  are  pleaded  specially. 
Land  v.  Klein,  50  S.  W.  638,  21  Tex. 
Civ.  App.  3. 

Should  State  Whether  Actual  or 
Exemplary  Damages  Are  Claimed. — 
Petition  in  action  for  damages  should 
state  whether  the  damages  claimed 
therein  are  actual  or  exemplary.  Mc- 
Allen  V.  Western  Union  Tel.  Co,  70 
Tex.  245,  7  S.  W.  715. 

Mode  of  Compelling  Severance. — It 
the  defendant  wished  the  amount  of 
exemplary  and  compensatory  damages 
separately  stated,  he  should  have  pro- 
ceeded by  special  demurrer.  Moehring 
V,  Hall,  66  Tex.  240,  242,  1  S.  W.  258. 

When  Objection  for  Failure  to  Sever 
Is  Made. — The  objection  that  the  court 
did  not  direct  the  jury  to  separate  the 
actual  from  the  vindictive  damages  can 
not  be  taken  for  the  first  time  in  the 
supreme  court.  The  court  should  have 
been  asked  to  submit  a  charge  direct- 
ing the  jury  to  separate  the  one  of 
those  classes  of  damages  from  the 
other.  I.  &  G.  N.  R.  Co.  v.  Smith.  62 
Tex.  252,  256;  Belo  &  Co.  v.  Wren,  63 
Tex.  686,  727.  See  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  313. 

"Where  the  petition  does  not  dis- 
close such  facts  as  would  entitle  the 
plaintiff  to  recover  punitory  damages, 
and  to  the  extent  awarded  by  the  ver- 
dict, the  judgment  would  be  reversed 
upon  a  charge  which  authorized  the 
jury  to  find  such  damages."  Anding 
V.  Perkins,  29  Tex.  348,  354. 

Facts  Alleged  Must  Bring  Damages 
Claimed  within  Definition  of  Exem- 
plary Damages. — Where  the  facts  al- 
leged do  not  bring  the  damages 
claimed  within  the  definition  of  exem- 
plary damages,  the  fact  that  the  pleader 
calls  them  such  does  not  alter  the  legal 
effect  of  the  allegations.  Harmon  v. 
Callahan  (Civ.  App.),  35  S.  W.  705. 

"An  original  petition  makes  no  claim 
for  exemplary  damages,  but  a  trial 
amendment    makes    such    claim,    based 


upon  a  general  allegation  of  gross  neg- 
ligence on  the  part  of  appellant's  serv- 
ants and  employees.  Appellant  ex- 
cepted to  the  sufficiency  of  the  trial 
amendment,  which  exception  the  court 
overruled,  and  submitted  to  the  jury 
the  issue  of  exemplary  damages.  We 
are  of  opinion  that  exception  to  the 
claim  of  exemplary  damages  should 
have  been  sustained.  No  facts  are  al- 
leged in  the  trial  amendment  which  un- 
der the  law  would  entitle  appellee  to 
recover  exemplary  damages.  (Western 
Union  Tel.  Co.  v.  Brown,  58  Tex.  170; 
Hays  V,  Houston,  etc.,  R.  Co.,  46  Tex. 
272;  Daniel  v.  Western  Union  Tel.  Co., 
61  Tex.  452,  456.)"  Western  Union  Tel. 
Co.  V.  Goodsey,  4  App.  Civ.  Cases,  § 
123,  16  S.  W.  789. 

A  petition  against  a  railroad  com- 
pany by  one  injured  through  being 
run  over  by  a  locomotive  held  not  to 
present  a  case  for  exemplary  damages. 
Gulf,  etc.,  R.  Co.  V,  Holzheuser  (Civ. 
App.),  45  S.  W.  188. 

Amendment  Necessary. — The  peti- 
tion set  up  humiliation  in  the  presence 
of  others,  and  loss  of  reputation  and 
credit  occasioned  thereby  as  ground 
for  actual  damages.  The  general  de- 
murrer as  against  the  items  of  actual 
and  exemplary  damages  should  have 
been  sustained,  and  on  the  failure  of 
plaintiff  to  respond  by  amendment  the 
cause  should  have  been  dismissed  for 
want  of  jurisdiction.  Malin  v.  Mc- 
Cutcheon,  33  Tex.  Civ.  App.  387,  76 
S.  W.  586. 

Only  Amount  of  Damages  Alleged 
Are  Recoverable. — Where  plaintiffs  in 
an  action  to  recover  damages  for  sei- 
zure of  goods  in  replevin  allege  that 
the  replevin  suit  was  brought  mali- 
ciously and  unlawfully,  and  admit  pay- 
ment for  a  part  of  the  value  of  the 
property  seized,  and  pay  judgment  for 
$900  actual  damages  above  what  had 
been  settled  for,  and  $1,050  exemplary 
damages,  they  are  not  entitled  to  re- 
cover a  greater  sum  as  exemplary  dam- 
ages than  they  ask  for  in  their  petition. 
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Gregory  v.  Coleman,  3  Tex.  Civ.  App. 
166,  22   S.  W.  181. 

General  and  Special  Allegation  of 
Damages. — When  a  petition  in  a  suit 
to  recover  damages  alleges  generally 
that  the  plaintiff  was  damaged  in  a 
designated  sum,  and  it  afterwards 
claims  a  different  sum  as  punitory 
damages,  and  a  designated  sum  as  ac- 
tual damages,  the  general  claim  for 
damages  should  be  stricken  out  on  ex- 
ception. McAllen  v.  Western  Union 
Tel.  Co.,  70  Tex.  245,  7  S.  W.  715. 

Petition  Must  Show  Malice,  Fraud 
or  Gross  Negligence.— Judgment  can 
not  be  rendered  for  exemplary  dam- 
ages, in  an  action  against  a  railroad 
company  for  personal  injuries,  when 
the  petition  contains  no  allegation  of 
any  circumstance  indicating  fraud,  mal- 
ice, gross  negligence,  or  oppression  on 
the  part  of  the  company,  or  committed 
by  its  direction  or  ratified  by  it,  or  that 
the  company  has  been  guilty  of  mal- 
ice, gross  negligence,  or  oppression  in 
employment  of  servants  whose  acts 
constitute  fraud,  malice,  gross  negli- 
gence, or  oppression.  International  & 
G.  N.  R.  Co.  V.  Garcia,  70  Tex.  207, 
7  S.  W.  802;  Harmon  v.  Callahan  (Civ. 
App.),  35  S.  W.  705,  706. 

Where,  in  an  action  for  injuries 
caused  by  steam  blown  from  a  passing 
locomotive,  the  petition  does  not  aver 
that  the  act  was  maliciously  done,  but 
that  it  was  carelessly,  willfully,  and 
negligently  done,  plaintiff  could  not  re- 
cover exemplary  damages.  Texas  & 
P.  Ry.  Co.  V.  Woodall,  2  Willson,  Civ. 
Cas.   Ct.  App.  §  472. 

Must  Plead  Actual  Damages  to  Re- 
cover Exemplary  Damages. — If  there 
are  no  allegations  in  the  petition  show- 
ing actual  damages,  the  averments  as 
to  exemplary  damages  must  fall  to 
the  ground.  Carson  v.  Texas  Install- 
ment Co.  (Civ.  App.),  34  S.  W.  762, 
764. 

Breach  of  Contract — Must  Allege 
Exception. — Plaintiff  seeking  to  over- 
come the  rule  that  exemplary  damages 


are  not  recoverable  for  breach  of  con- 
tract must  allege  facts  which  make  his 
case  an  exception  to  the  rule.  Bur- 
nett V.  Edling,  19  Tex.  Civ.  App.  711, 
713,  48  S.  W.  775,  affirmed  in  93  Tex. 
636,  no  op. 

Attachment— Want  of  Probable 
Cause. — In  an  action  for  damages  for 
the  wrongful  issuance  of  a  writ  of  at- 
tachment, plaintiff's  petition  must  al- 
lege a  want  of  probable  cause.  Faroux 
V.  Cornwell,  40  Tex.  Civ.  App.  529,  90 
S.  W.   537. 

Petition  Must  Ask  for  Exemplary 
Damages. — Exemplary  damages  are 
not  recoverable  unless  there  is  a  prayer 
therefor  in  the  petition.  Houston,  etc., 
R.  Co.  V.  Jackson,  62  Tex.  209. 

2.   Averments  Sufficient. 

The  averment  in  a  petition  that  the 
defendant  wrongfully  and  maliciously 
seized  and  converted  a  dray,  the  prop- 
erty of  the  plaintiff,  who  was  the  head 
of  a  family,  and  a  licensed  drayman 
and  the  owner  of  no  other  vehicle,  to 
the  special  injury  of  his  business 
(which  was  set  forth)  as  a  drayman, 
was  sufficient  to  sustain  an  action  for 
exemplary  as  well  as  actual  damages. 
Cone  V.  Lewis,  64  Tex.  331,  citing 
Kolb  V.  Bankhead,  18  Tex.  228,  229; 
Champion  v.  Vincent,  20  Tex.  811,  812; 
Gordon  v.  Jones,  27  Tex.  620,  622; 
Graham  v.  Roder,  5  Tex.  141,  146;  Cole 
V.  Tucker,  6  Tex.  266,  267;  Neill  v. 
Newton,  24  Tex.   202. 

In  action  for  injury  to  stock  from 
opening  division  fence,  allegation  that 
defendant's  act  was  willful  and  ma- 
licious supports  exemplary  damages,  if 
proof  shows  circumstances  of  malice 
or  oppression.  Claunch  v,  Osborn 
(Civ.  App.),  23  S.  W.  937,  938. 

Allegations  in  Tort  Connected  with 
Charge  of  Breach  of  Contract.— Alle- 
gations that  plaintiff  had  a  contract 
with  defendant  to  construct  its  rail- 
road; that  defendant  wrongfully  and 
forcibly  seized  and  converted  his  prop- 
erty while  he  was  using  it  in  such 
construction;  and  instigated  an  unlaw- 
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ful  levy  of  attachment  upon  his  prop- 
erty while  he  was  so  using  it,  for  the 
purpose  of  making  it  impossible  to 
perform  his  contract, — state  a  cause  of 
action  in  tort  authorizing  exemplary 
damages,  though  such  allegations  are 
connected  with  others  charging  breach 
of  the  contract,  for  which  actual  dam- 
ages are  sought.  Shirley  v.  Waco  Tap 
Ry.  Co.,  76  Tex.  131,  10  S.  W.  543. 

Forcible  Entry  on  Another's  Land. 
— Averment  that  defendant  did  wrong- 
fully and  maliciously,  and  with  the  pur- 
pose of  injuring  and  oppressing  plain- 
tiff, forcibly  enter  on*  plaintiffs  lands, 
and  unlawfully  exclude  plaintiff  there- 
from, and  deprive  him  of  the  use  and 
profits  of  the  same,  for  the  purpose  of 
forcing  plaintiff  to  submit  to  unlaw- 
ful and  oppressive  demands,  authorize 
the  recovery  of  vindictive  damages. 
Long  Mfg.  Co.  V.  Gray,  13  Tex.  Civ. 
App.  172,  35  S.  W.  32. 

Interference  with  Property  Rights. 
— A  complaint  which  alleged  the  right 
of  plaintiff  to  occupy  a  building  from 
which  he  was  excluded  by  defendant, 
and  that  the  act  of  defendant,  in  de- 
priving him  of  the  possession  and 
retaining  his  property,  was  willful,  ille- 
gal, and  malicious,  and  "  done  with 
intent  to  harass  and  oppress,  was  suf- 
ficient to  support  a  verdict  for  exem- 
plary damages.  Gross  v.  Hays,  73  Tex. 
515.  11  S.  W.  523. 

Conversion  of  Bill  of  Lading. — An 
allegation,  in  a  petition  claiming  ex- 
emplary damages,  that  the  act  of  con- 
version complained  of  was  done  un- 
lawfully, wantonly,  and  maliciously, 
and  with  the  fraudulent  intent  to  de- 
prive plaintiff  of  the  value  of  certain 
coal,  was  sufficient,  without  stating  the 
circumstances  showing  it  to  have  been 
so  done.  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Kniffen,  4  Tex.  Civ.  App.  484,  23  S. 
W.   457. 

A  petition  for  the  value  of  coal 
shipped  to  and  used  by  defendant,  al- 
leging that  the  shipment  was  to  plain- 
tiff's order,  plaintiff  drawing  his  draft 


on  defendant  for  the  value  thereof, 
with  bill  of  lading  attached,  on  which 
was  indorsed,  "Delivered  to"  S.  (de- 
fendant), that  the  draft  was  presented, 
and  not  paid,  but  that  defendant  appro- 
priated it  to  its  use,  without  plaintiffs 
consent, — states  an  action  in  tort  for 
conversion,  in  which  exemplary  dam- 
ages can  lie,  provided  the  conversion 
was  attended  with  circumstances  of 
fraud,  malice,  or  wanton  disregard  of 
plaintiffs  rights.  San  Antonio  &  A. 
P.  Ry.  Co.  V.  Kniffen,  4  Tex.  Civ.  App. 
484.  23   S.  W.  457. 

Permitting  Weeds  to  Grow  on  Right 
of  Way. — Where  the  petition,  in  an  ac- 
tion against  a  railroad  company  for 
damages  for  permitting  weeds  to  grow 
and  go  to  seed  on  its  right  of  way, 
thereby  injuring  plaintiffs  land, 
stated  that  the  facts  alleged  were 
known  to  defendant  and  its  officers, 
and  the  destruction  and  injury  to  plain- 
tiffs fields  was  a  malicious,  aggres- 
sive, and  wanton  act  of  defendant,  it 
was  sufficient  to  authorize  a  recovery 
of  exemplary  damages.  Doeppen- 
schmidt  v.  International  &  G.  N.  R. 
Co.,  46  Tex.  Civ.  App.  577,  102  S.  W. 
950. 

Breach  of  Contract  for  Permitting 
Drawing  Water  from  WelL — In  action 
for  breach  of  contract  to  permit  draw- 
ing water  from  well,  allegations  that 
defendant's  acts  were  conceived  and 
done  maliciously,  willfully  and  wan- 
tonly and  that  plaintiff  ought  to  be 
awarded  five  hundred  dollars  as  ex- 
emplary damages,  were  sufficient  to 
admit  proof  thereof.  Westfall  f. 
Perry  (Civ.  App.),  23  S.  W.  740,  742. 
>  The  prayer  of  a  petition,  in  a  smt 
brought  for  exemplary  damages  for  a 
trespass  on  the  person  and  for  an  un« 
lawful  and  forcible  invasion  of  the 
domicile  in  committing  it.  following 
the  recital  of  acts  constituting  said 
trespass  and  asking  "judgment  against 
the  defendants  for  ten  thousand  dol- 
lars damages  for  the  injuries  afore- 
said,"  is  a  sufficient  allegation  of  the 
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damage,  though  not  elsewhere  alleged 
in  .the  petition,  to  sustain  a  verdict 
for  the  plaintiff.  In  a  case  where  spe- 
cial damage  only  is  recoverable,  it 
might  be  otherwise.  Cook  v,  De  La 
Garga,  9  Tex.  358,  362;  Hoggland  v, 
Cothren,  25  Tex.  345. 

8.    Averments  Insufficient. 

Appropriation  of  Money. — The  mere 
charge  in  a  petition  in  a  suit  for  money 
collected  and  retained,  that  the  defend- 
ant "has  fraudulently  appropriated  it 
to  his  own  use,  for  though  repeatedly 
called  upon  by  your  petitioner  to  pay 
over  the  same,  he  has  failed  to  ac- 
count," will  not  sustain  a  verdict  for 
exemplary  damages.  Neill  v,  Newton, 
24  Tex.  202. 

Breach  of  Contract — Not  Amounting 
to  a  Tort. — An  allegation  that  a  breach 
o£  contract  was  done  "with  malice, 
willfully  and  fraudulently"  is  insuffi- 
cient to  constitute  an  averment  that 
the  breach  of  contract  amounted  to  a 
tort,  in  the  absence  of  facts  attend- 
ing the  breach  so  stated  that  it  may 
be  ascertained  therefrom  whether  they 
constituted  as  alleged  by  the  pleader 
malice  and  fraud  and  whether  the  cir- 
cumstances connected  with  the  breach 
amounted  to  a  tort.  Hooks  v,  Fiizen- 
rciter,  76  Tex.  277,  13  S.  W.  230. 

Wrongful  Killing  of  Hogs. — In  an 
action  to  recover  the  value  of  hogs 
killed  by  defendant,  an  allegation 
merely  that  plaintiff  has  been  "re 
tarded  in  his  business  of  raising  hogs. 
and  has  been  sorely  vexed,  and  has 
suffered  great  anxiety  and  distress  of 
mind,"  will  not  support  a  recovery  of 
exemplary  damages.  Harmon  v,  Cal- 
lahan  (Civ.  App.),  35   S.  W.  705. 

B.  evidence: 

1.   Admissibility. 

Plaintiff's  testimony  that  it  wou'.d 
take  $100  to  recompense  him  was  in- 
competent, as  he  should  have  shown 
the  circumstances,  and  left  the  jury  to 
ascertain  the  amount,  if  any,  of  puni- 
tive damages.  Morris  v.  Williford 
(Civ.  App.),  70  S.  W.  228. 


Expulsion  from  Beneficial  Associa- 
tion.— Where  there  was  evidence  rais- 
ing an  issue  of  exemplary  damages,  in 
an  action  for  conspiracy,  resulting  m 
plaintif s  expulsion  from  a  beneficial 
association,  evidence  that  plaintiff  at 
the  time  had  a  home  of  his  own,  a 
wife,  and  two  children  was  admissible 
as  bearing  on  the  effect  such  expulsion 
might  have  on  his  mind  and  reputa- 
tion. St.  Louis,  etc..  R.  Co.  z/.  Thomp- 
son, 102  Tex.  89,  113  S.  W.  144.  See 
the  title  CONSPIRACY,  voL  4,  p.  361. 

Exemplary  damages  not  having  been 
allowed,  exclusion  of  evidence  tend- 
ing to  reduce  same  was  harmless.  Cain 
V.  Corley,  44  Tex.  Civ.  App.  224,  99  S. 
W.  168. 

Evidence  Tending  to  Defeat  Claim 
for  Exemplary  Damages. — In  an  ac- 
tion for  conversion,  evidence  that  de- 
fendant took  possession  of  the  goods 
under  a  contract  with  the  owner's 
agent,  and  not  by  force,  is  admissible 
to  defeat  the  claim  for  exemplary  dam- 
ages. Slocum  z'.  Putnam  (Civ.  App.), 
25  S.  W.  52. 

Insulting  Message  to  Wife. — Where 
an  action  for  battery  seeks  recovery 
of  exemplary  as  well  as  actual  dam- 
ages, proof  that  the  defendant  had, 
just  before  the  assault,  been  informed 
of  an  insulting  message  sent  by  plain- 
tiff to  his  wife  was  admissible.  Shap- 
iro V,  Michelson,  19  Tex.  Civ.  App. 
615,  47  S.  W.  746.  See  the  title  AS- 
SAULT AND  BATTERY,  vol.  2, 
p.  73. 

Assault  by  Conductor  Provoked  by 
Passenger.— The  fact  that  the  unlaw- 
ful assault  by  the  conductor  was  pro- 
voked by  a  previous  one  on  him  by  the 
passenger,  is,  it  seems,  admissible  iu 
mitigation  of  damages,  exemplary  at 
least.  Galveston,  etc.,  R.  Co.  i'.  Preele, 
27  Tex.  Civ.  App.  496,  65  S.  W.  438, 
affirmed   in  95  Tex.   678,   no   op. 

Tenant's  Loss  of  Time  When  Land- 
lord Seized  Crop. — Where  exemplary 
damages  are  sought  for  an  illegal  dis- 
traint by  the  landlord,  the  tenant  may, 
as    bearing  on    that   matter,   give   cvi- 
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dence  of  loss  of  time  by  himself  and 
family,  as  a  result  of  the  seizure  of 
his  crop.  Watson  v.  Boswell,  25  Tex. 
Civ.  App.  379,  61  S.  W.  407.  See  the 
title  LANDLORD  AND  TENAiNT. 

Declarations  of  tenants  as  to  inten- 
tions or  plans  for  beating  his  landlord 
out  of  his  rent  are  property  admitted 
on  the  issue  whether  the  distress  war- 
rant was  lawfully  sued  out,  thoui^h  net 
made  to  or  in  the  presence  of  the  land- 
lord. Edwards  v.  Anderson,  36  Tx^x. 
Civ.  App.  611,  82  S.  W.  659. 

Declarations  of  Employee  of  His 
Own  Recklessness. — In  suit  by  a  cor- 
poration against  another  corporation 
for  damages,  where  exemplary  dam- 
ages are  sought,  it  is  error  to  ^dmit 
declarations  of  an  employee  of  defend- 
ant of  his  own  reckless  disregard  for 
consequences  of  his  act.  Internation?.!, 
etc.,  R.  Co.  V,  Telephone,  etc.,  Co.,  69 
Tex.  277,  281,^  S.  W.  517.  See  the 
title    MASTER   AND    SERVANT. 

Acts  and  Declarations  to  Show  Mal- 
ice.— This  action  of  trespass  is  founded 
upon  an  alleged  illegal  entry  upon  ti  c 
land  of  the  appellees,  under  circum- 
stances carrying  insult  and  indignity 
to  them,  whether  present  at  the  time 
or  not;  and  in  order  to  show  whether 
that  entry  was  vexatiously,  wantonly 
or  maliciously  made,  it  was  proper  to 
show  the  acts  and  declarations  of  the 
parties  at  the  time  which  gave  char- 
acter to  the  entry  and  showed  its  pur- 
pose. Cook  V,  De  La  Garza,  9  Tex. 
358,  362;  Weyer  f.  Wegner,  58  Tex. 
539,   542. 

In  case  of  a  conviction  upon  a  crim- 
inal charge,  and  the  fine  is  paid  or  the 
punishment  suffered,  that  may  be 
shown  in  mitigation  of  exemplary 
damages.  Shook  v.  Peters,  59  Tex. 
393,   396. 

Loss  of  credit  is  an  element  in  ex- 
emplary, not  actual  damages,  and  evi- 
dence thereof  is  admissible  under  a 
general  allegation  of  exemplary  dam- 
ages. Curlee  v.  Rose,  27  Tex.  Civ. 
App.    259,    65    S.    W.    197. 


Evidence  that  a  railroad  company 
made   openings   in   its   fence   for   the 

passage  of  the  cattle  of  the  plaintiff's 
neighbors,  but  failed  to  do  so  for  him, 
as  required  by  statute,  shows  dis- 
crimination, and  is  admissible  on  the 
question  of  exemplary  damages.  San 
Antonio,  etc.,  R.  Co.  v.  Grier,  20  Tex. 
Civ.  App.   138,   49   S.   W.   148. 

Knowledge  of  Intimately  Connected 
Facts. — ^Evidence  of  knowledge  by  a 
railway  company  sued  for  negligently 
injuring  a  passenger,  of  facts  intimately 
connected  with  those  upon  which  the 
actual  damage  rests  is  admissible  to 
show  acts  so  willful  and  negligent  as 
to  make  the  company  liable  for  ex- 
emplary damages.  Texas  &  P.  Ry.  Co. 
r.  De  Milley.  60  Tex.  194. 

2.     Sufficiency. 

Failure  to  Stop  Car. — Where,  in  an 
action  against  a  street  railroad  for 
damages  for  failure  to  stop  a  car  and 
admit  plaintiff  as  a  passenger,  plaintiff 
and  one  who  accompanied  him  testified 
that  they  commenced  signaling  the 
car  by  waving  their  hands  when  it  was 
a  quarter  of  a  mile  distant,  and  con- 
tinued it  until  it  passed,  and  that  when 
it  passed  the  motorman  motioned  to 
them  and  the  conductor  signaled  them 
and  laughed.  The  motorman  testified 
that  they  stood  near  the  track  talking, 
but  gave  no  signal  until  he  was  even 
with  them.  Held,  that  an  instruction 
on  exemplary  damages  was  warranted. 
Northern  Texas  Tract.  Co.  v,  Petter- 
man  (Civ.  App.),  80  S.  W.  535.  See 
the  title  CARRIERS  OF  PASSEN- 
GERS,  vol.  3,  p.  771. 

Ejection  from  Street  Car. — Where, 
in  an  action  for  malicious  assault  and 
ejecting  of  a  passenger  from  a  street 
car,  it  was  shown  that  the  conductor 
was  prosecuted  before  a  justice,  and 
that  the  railroad  defended  him  by  its 
attorneys,  and  that  its  general  manager 
was  present  at  the  trial,  paid  the  con- 
ductors fine,  and  that  he  was  retained 
in  the  company's  employ  after  the  as- 
sault,  it    justified   a   finding    that    the 
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company  ratified  the  conductor's  acts. 
Denison  &  S.  Ry.  Co.  v,  Randell,  69 
S.  W.  1013,  29  Tex.  Civ.  App.  460. 

A  corporation's  state  agent  induced 
plainti£F  to  pay  the  claim  of  its  debtor, 
representing  that  such  debtor  was 
solvent,  that  a  mortgage  transferred  to 
plaintiff  was  ample  security,  and  that 
if  the  money  was  paid  the  debtor  would 
be  permitted  to  continue  business  and 
pay  plaintiff.  The  debtor  was  wholly 
insolvent,  the  mortgage  was  worthless, 
and  on  receipt  of  the  money  the  agent, 
contrary  to  assurances,  assigned  the 
mortgage  to  the  debtor,  and  took  pos- 
session of  the  stock  and  closed  the 
business.  Held,  sufficient  to  sustain  a 
finding  that  the  representations  were 
known  to  be  false  and  were  made  to 
deceive,  entitling  plaintiff  to  exem- 
plary damages.  Western  Cottage 
Piano,  etc..  Co.  v,  Anderson  (Civ. 
App.),  76  S.  W.  945,  reversed  in  97  Tex. 
432. 

Turning  Live  Stock  into  Plaintiff's 
Pasture. — In  an  action  for  turning  de- 
fendant's live  stock  into  plaintiff's 
pasture,  where  there  is  no  evidence  as 
to  any  damages  sustained  by  plaintiff, 
except  that  he  "was  all  tore  up  about 
it,"  and  that  he  would  not  have  con- 
sented to  defendant's  live  stock  being 
in  his  pasture  for  $200,  a  verdict  for 
both  actual  and  exemplary  damages 
can  not  be  sustained.  Claunch  v,  Os- 
born   (Civ.  App.),  23  S.  W.  937. 

Breaking  Sewer  Connection. — Evi- 
dence held  sufficient  to  show  that  the 
action  of  a  sewer  company  in  break- 
ing plaintiff's  connection  was  wrong- 
ful, willful,  and  oppressive,  and  such 
as  warranted  exemplary  damages. 
Diamond,  etc..  Sewerage  Co.  v.  Smith, 
27  Tex.  Civ.  App.  558,  66  S.  W.  141, 
affirmed  in  95  Tex.  677,  no  op. 

Turning  Horses  Out  of  Pasture. — 
Evidence  considered  and  held  to  war- 
rant a  verdict  for  exemplary  damages 
for  turning  plaintiff's  horses  out  of  a 
pasture,  the  act  constituting  a  deliber- 
ate invasion  of  a  known  right.     Wag- 


goner V.  Snody,  36  Tex.  Civ.  App.  514, 
82  S.  W.  355,  reversed  in  98  Tex.  512. 

Conversion  of  Coal. — See  the  title 
CARRIERS   OF   GOODS,   vol.   3,   p. 

502. 

In  an  action  for  conversion  of  cer- 
tain coal,  the  evidence  showed  that  the 
coal  was  allowed  to  go  onto  defend- 
ant's road  on  the  promise  of  its  au- 
ditor, in  the  presence  of  its  general 
manager,  that  it  would  not  be  used  by 
defendant  till  paid  for;  plaintiff  refus- 
ing to  allow  it  thus  to  get  into  defend- 
ant's hands,  except  on  this  promise. 
The  coal  was  used  by  defendant  with- 
out payment,  on  orders  of  the  auditor 
from  its  main  office,  it  claiming  an  off- 
set against  the  coal  by  reason  of  a  prior 
transaction,  which  claim  was  found 
baseless.  Held,  that  the  jury  were 
warranted  in  concluding  that  there  was 
a  wanton  disregard  of  plaintiff's  rights, 
authorizing  e?cemplary  damages.  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Kniffen,  4 
Tex.   Civ.   App.   484,  23   S.  W.   457. 

If  there  is  total  want  of  evidence  to 
sustain  a  verdict  for  actual  damages, 
it  can  not  sustain  a  verdict  for  ex- 
emplary damages.  Claunch  v,  Osborn 
(Civ.  App.),  23  S.  W.  937,  938. 

Exemplary  damages  can  not  be  re- 
covered, in  the  absence  of  a  showing 
of  actual  damages.  Carson  v.  Texas 
Installment  Co.  (Civ.  App.),  34  S.  W. 
762. 

Evidence  Held  Sufficient. — Evidence 
held  sufficient  to  support  the  verdict 
of  a  jury  upon  an  issue  of  exemplary 
damages.  Diamond,  etc.,  Sewerage  Co. 
V.  Smith,  27  Tex.  Civ.  App.  558,  66  S. 
W.  141,  affirmed  in  95  Tex.  677,  no  op. 

Evidence  held  insufficient  to  war- 
rant verdict  for  exemplary  damages. 
Willis  &  Bro.  v.  Chowning,  18  Tex. 
Civ.  App.  625,  46  S.  W.  45,  affirmed 
in  93  Tex.  677,  no  op. 

3.   Burden  of  Proof. 

The  burden  is  on  plaintiff  to  show 
that  an  officer  seized  his  property, 
while  prompted  by  ill  feeling  or  im- 
proper   motives,    in   order    to     entitle 
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plaintiff    to    recover    exemplary    dam- 
ages.   Fitzpatrick  v.  Small,  1  White  & 
W.  Civ.  Cas.  Ct.  App.  §  1142. 
C.    REMITTITUR. 

Cases  in  Which  Remittitur  Is 
Proper. — "Where  the  law  recognizes 
some  fixed  rules  and  principles  to 
regulate  the  measure  of  damages,  by 
which  it  may  be  determined  in  how 
much  the  verdict  is  excessive,  as  in  ac- 
tions on  contracts,  and  for  torts  done 
to  property,  the  value  of  which  may  be 
ascertained  by  evidence,  a  remittitur 
of  the  excess  may  be  received  as  an 
answer  to  a  motion  for  a  new  trial,  on 
the  ground  of  excessive  damages. 
(Robson  V,  Watts,  11  Tex.  764,  768; 
Underwood  v.  Parrott,  2  Tex.  168; 
Robbins  v,  Walters,  2  Tex.  130.)" 
Thomas  v,  Womack,  13  Tex.  580. 

"Where  the  jury  have  given  such  ex- 
cessive damages  that  the  court  feel 
bound  to  set  aside  the  verdict,  they 
will,  instead  of  simply  ordering  a  new 
trial,  give  the  plaintiff  the  option  ol 
reducing  the  verdict  to  the  sum  which 
the  court  considers  reasonable,  and  on 
his  remitting  the  excess  will  deny  the 
motion  for  a  new  trial,  and  this  in  ac- 
tions of  tort  as  well  as  on  contract." 
Thomas  v,  Womack,  13  Tex.  580,  583. 

Where  improper  damages  are  al- 
lowed, the  error  may  be  cured  by  re- 
mitting the  amount  claimed  for  them. 
Houston,  etc.,  R.  Co.  v,  Pereira  (Civ. 
App,),  45  S.  W.  767,  affirmed  in  93  Tex. 
642,  no  op. 

There  is  no  error  in  allowing  one 
who  has  recovered  verdict  for  a  cer- 
tain amount,  and  interest  thereon,  as 
exemplary  damages,  to  remit  the  in- 
terest. San  Antonio  &  A.  P.  Ry.  Co. 
V.  Kniffen,  4  Tex.  Civ.  App.  484,  23  S. 
W.  457. 

Cases  in  Which  Remittitur  Is  Not 
Proper. — The  provisions  of  the  statute 
in  relation  to  a  remitter  do  not  apply 
in  an  action  to  recover  damages  for  a 
tort.  It  is  only  in  cases  where  the 
measure  of  damage  is  matter  of  law, 
and  the  court  can  determine  with  cer- 


tainty the  amount  which  the  party  is 
entitled  to  recover,  that  a  remitter  will 
cure  the  error  of  an  excessive  verdict. 
R.  S.  arts.  1351-1357;  Thomas  v.  Wo- 
mack, 13  Tex.  580;  Hughes  v.  Brooks, 
36  Tex.  379;  Hardeman  &  Son  v.  Mor- 
gan, 48  Tex.  103;  Hoskins  v,  Huling, 
2  App.  Civ.  Cases,  §§  155,  156. 

"Where  the  law  recognizes  no  fixed 
rules  and  principles  by  which  to  as- 
certain the  excess,  and  it  is  uncertain 
and  considerable,  a  new  trial  ought  to 
be  awarded."  Thomas  v.  Womack,  13 
Tex.  580,  585. 

Where  the  court  can  not  determine 
with  certainty  the  amount  of  damage 
the  appellee  may  be  entitled  to  re- 
cover, it  is  not  a  proper  case  for  direct- 
ing a  remittitur  of  the  excess,  and  en- 
tering judgment  for  the  true  amount. 
Hughes  V,  Brooks,  36  Tex.  379,  381. 

Effect  on  Exemplary  Damages  of 
Remission  of  Actual  Damages  before 
Entry  of  Judgment. — The  remission  of 
actual  damages  before  entry  of  judg- 
ment by  one  who  has  recovered  a  ver- 
dict for  actual  and  exemplary  dam- 
ages for  the  wrongful  and  malicious 
levy  of  an  attachment  deprives  the 
court  of  power  to  render  judgement  for 
the  exemplary  damages,  since  there 
must  be  some  finding  of  actual  dam- 
ages to  support  a  judgment  for  exem- 
plary damages.  Smith  v.  Dye  (Civ. 
App.),  51  S.  W.  858. 

D.   INSTRUCTIONS. 

Duty  to  Instruct  as  to  Discrimina- 
tion between  Actual  and  Exemplary 
Damages. — In  an  action  wherein  ex- 
emplary damages  are  claimed,  it  is 
error  to  leave  it  to  the  jury  to  find 
such  damages  as  they  believe  the 
plaintiff  entitled  to,  without  furnishing 
any  rule  of  law  to  guide  them  in  dis- 
criminating between  actual  and  exem- 
plary damages.  Galveston,  H.  &  S.  A 
Ry.  Co.  V.  Dunlavy,  56  Tex.  256. 

The  proper  practice  is  that  the  court 
should,  in  the  charge,  give  to  the  jury 
the   rules    of    law,   as    applied    to  the 
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facts  in  evidence,  which  should  govern 
them  in  the  measure  of  this  damage. 
Galveston,  etc.,  R.  Co.  v.  Le  Gierse, 
51  Tex.  189,  203. 

Distinction  Need  Not  Be  Made.— If 
exemplary  damages  are  not  claimed  it 
is  not  the  duty  of  the  court  to  distin- 
guish between  exemplary  and  com- 
pensatory damages.  International, 
etc.,  R.  Co.  V.  Smith,  62  Tex.  252. 

Refusal  to  Instruct  on  Punitive 
Damages  When  Claim  Only  for  Actual 
Damages. — In  a  personal  injury  action 
it  was  proper  to  refuse  to  instruct  that 
plaintiff  could  not  recover  punitive 
damages  where  he  sued  for  com- 
pensatory damages  only  and  the  court 
instructed  that  on  finding  for  plain- 
tiff, they  should  allow  him  actual  dam- 
ages. Houston  &  T.  C.  Ry.  Co.  v. 
Boehm,  57  Tex.  152. 

In  an  action  for  damages,  it  was 
proper  to  refuse  to  instruct  that  the 
jury  should  not  find  for  exemplary 
damages  where  they  were  not  claimed, 
and  the  question  of  actual  damages 
alone  was  submitted.  San  Antonio 
Traction  Co.  v.  Davis  (Civ.  App.),  101 
S.  W.  554. 

'  It  is  not  error  to  refuse  a  charge 
on  the  subject  of  exemplary  damages 
where  no  claim  of  that  kind  was  made 
by'  the  pleadings  and  the  court  ex- 
pressly confined  the  jury  to  a  consid- 
eration of  actual  damages.  Gulf,  C.  & 
S.  F.  Ry.  Co.  V,  Copeland,  17  Tex.  Civ. 
App.  55,  42  S.  W.  239. 

A  charge  on  exemplary  damages  is 
properly  refused  where  such  damages 
are  not  sought  in  the  action.  West- 
ern Union  Tel.  Co.  v.  Waller  (Civ. 
App.),  47  S.  W.  396. 

Proper  to  Refuse  to  Submit  Ques« 
tion  of  Exemplary  Damages  to  Jury. 
— Where,  in  an  action  for  the  recovery 
of  a  threshing  machine,  plaintiff  made 
no  objection  to  the  court's  submitting 
of  the  question  to  the  jury,  and  a  find- 
ing in  favor  of  defendant's  right  to 
declare  the  contract  under  which  plain- 
tiff held  the  property  forfeited,  and  to 


repossess  the  property,  and  did  not 
claim  to  have  suffered  any  personal 
violence  or  injury  by  defendant's  al- 
leged forcible  taking  thereof,  plaintiff 
was  not  entitled  to  recover  actual 
damages,  and  hence  a  refusal  to  sub- 
mit the  question  of  exemplary  dam- 
ages to  the  jury  was  proper.  Mulliner 
V,  Shumake  (Civ.  App.),  55  S.  W.  983. 

Effect  of  Failure  to  Show  Principal 
Not  Liable  for  Individual  Malice  of 
Agent — Where  portions  of  the  charge 
are  calculated  to  mislead  the  jury,  by 
the  failure  to  clearly  draw  the  distinc- 
tion between  the  nonliability  of  plain- 
tiffs for  exemplary  damages,  by  reason 
of  the  individual  malice  of  their  agent 
in  suing  out  a  writ  of  attachment,  and 
their  liability  therefor,  if  they  partici- 
pated therein,  or  adopted  or  ratified 
the  same  with  a  knowledge  of  the 
facts,  though  it  presents  a  correct 
proposition  as  it  would  be  understood 
by  the  legal  mind,  it  is  error  to  refuse 
to  give  an  instruction  which  clearly 
presents  the  doctrine  of  the  liability 
of  a  principal  for  exemplary  damages 
for  the  act  of  the  agent.  Willis  v,  Mc- 
Neill, 57  Tex.  465. 

When  Error  to  Submit  to  Jury 
Question  of  Exemplary  Damages. — 
Error  to  submit  question  of  exemplary 
damages  to  jury  where  record  fails  to 
show  approval  by  the  company  of 
agent's  negligence.  Western  Union 
Tel.  Co.  V,  Brown,  58  Tex.  170,  176. 

"In  a  case  in  which  a  plaintiff  claims 
damages  actual  and  exemplary,  the 
jury  should  be  instructed  to  separate 
the  one  from  the  other  in  their  ver- 
dict; but  a  failure  of  the  court  so  to 
charge  is  not  cause  for  reversing  a 
judgment,  if  the  charge  be  otherwise 
correct  and  no  request  is  made  to  the 
court  for  a  charge  upon  that  matter." 
Shook  V,  Peters,  59  Tex.  393,  396. 

Withdrawal  of  Claim  for  Exemplary 
Damages. — The  withdrawal  of  a  claim 
for  exemplary  damages  from  the  con- 
sideration of  the  jury  simply  by  verbal 
declaration  by  counsel  of  its  abandon- 
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ment  made  after  the  evidence  is  closed 
and  during  argument  is  not  sufficient, 
but  it  should  be  withdrawn  from  the 
jury  in  the  charge  of  the  court,  dis- 
tinctly calling  their  attention  to  the 
fact  that  it  is  abandoned  and  charging 
them  as  to  the  remaining  issues.  I. 
&  G.  N.  Ry.  Co.  V.  Underwood,  64 
Tex.  463. 

When  Doubtful  if  Sufficient  Facts 
Arc  Shown  to  Warrant  Exemplary 
Damages. — Where,  in  an  action  for  in- 
juries, the  petition  claims  exemplary 
damages,  and  a  question  exists  as  to 
whether  the  evidence  shows  sufficient 
facts  to  entitle  plaintiff  to  recover  the 
same,  a  charge  should  be  given  on  that 
subject,  unless  the  court  withdi\aws 
the  question  of  such  damages  from  the 
jury.  International  &  G.  N.  Ry.  Co. 
V.  Underwood,   64  Tex.  463. 

When  Evidence  as  to  Exemplary 
Damages  Introduced,  but  Question 
Excluded  from  Jury. — When,  in  a  suit 
to  recover  damages,  evidence  proper 
to  be  considered  under  the  prayer  for 
exemplary  damages  was  introduced, 
without  objection,  and  afterwards  the 
court  charged  the  jury,  excluding  from 
their  consideration  the  question  of 
exemplary  damages,  the  failure  of  the 
court  of  its  own  accord  to  instruct  the 
jury  not  to  consider  the  evidence  thus 
admitted  is  not  ground  for  reversal. 
Brown  v.  Bacon,  63  Tex.  595. 

Failure  to  Instruct  on  Exemplary 
Damages  When  Same  Not  Claimed. — 
It  is  not  error  for  the  court  to  fail  to 
instruct  the  jury  upon  the  question  of 
exemplary  damages,  nor  was  it  the 
duty  of  the  court  to  distinguish  be- 
tween exemplary  and  compensatory 
damages,  when  exemplary  damages 
are  not  claimed  in  the  complaint.  In- 
ternational, etc.,  R.  Co.  V.  Smith,  62 
Tex.  252. 

Instruction  on  Forceful  Removal  of 
Property. — In  an  action  for  damages 
for  forcibly  entering  plaintiffs  house, 
and  removing  therefrom  certain  prop- 
erty without  his  consent,  it  is  proper 
to  instruct  that  if  the  jury  are  satisfied 


that  defendants  removed  the  property 
as  alleged,  and  their  manner  on  mak- 
ing such  removal  was  insulting  and 
overbearing,  so  as  to  naturally  wound 
plaintiffs  feelings,  they  shall  find  for 
plaintiff  for  such  an  amount  as  they 
may  deem  proper;  "such  damages  be- 
ing called  vindictive  damages,  or 
smart  money."  Loftus  v.  Maxey,  73 
Tex.  242,   11   S.  W.  272. 

Knowledge  by  Railroad  of  Defects 
in  Track. — An  instruction  that  a  rail- 
road company  is  liable  to  exemplary 
damages  if  it  knew  of  the  defects  in 
its  track,  and  operated  the  road  indif- 
ferent to  the  passengers,  is  erroneous, 
in  not  limiting  such  damages  to  cases 
where  acts  of  gross  negligence  con- 
tributed to  the  accident.  Missouri 
Pac.  R.  Co.  V.  Johnson,  72  Tex.  95,  10 
S.  W.  325. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  to  a  passen- 
ger, it  is  error  to  charge  that  exem- 
plary damages  are  "given  as  a  kind  of 
punishment,"  leaving  the  jury  to  in- 
fer that  defendant  would  be  liable  to 
such  damages  if,  with  knowledge  of 
the  general  bad  condition  of  the  road 
prior  to  the  accident,  it  allowed  it  to 
remain  so,  regardless  of  whether  plain- 
tiff's injury  resulted  from  that  known 
general  bad  condition.  Missouri  Pac. 
Ry.  Co.  V,  Brazil,  72  Tex.  233,  10  *S. 
W.  403. 

A  charge  that  if  the  road  had  been 
out  of  repair  for  a  long  time,  to  the 
company's  knowledge,  or  if  the  gen- 
eral bad  condition  was  so  no- 
torious that  the  company,  by  exercise 
of  ordinary  care,  should  have  known 
of  it,  but  failed  to  repair  it,  the  ques-  . 
tion  of  exemplary  damages  may  be 
considered,  is  erroneous  as  authoriz- 
ing exemplary  damages,  though  the 
road,  where  the  injuries  occurred,  was 
but  slightly  defective,  and  as  authoriz- 
ing them  for  the  general  bad  condi- 
tion of  the  road  regardless  of  whether 
plaintiff's  injuries  resulted  therefrom. 
Missouri  Pac.  Ry.  Co.  v,  Shuford,  72 
Tex.   165,   10   S.   W.   408. 
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Charge  Need  Not  State  That  Ex- 
emplary Damages  Are  Given  by  Way 
of  Punishment — Defendant  against 
whom  exemplary  damages  are  given 
can  not  complain  that  charge  did  not 
state  that  exemplary  damages  are 
given  by  way  of  punishment.  Mayer 
V,  Duke,  72  Tex.  445,  453,  10  S.  W. 
565. 

Proper  Charge  When  Both  Actual 
and   Exemplary    Damages     Claimed. — 

Where  in  an  action  for  the  con- 
version of  cotton,  exemplary  damages 
were  also  claimed,  the  charge  should 
have  required  the  jury  either  to  find 
the  facts  alleged  as  the  basis  for  that 
recovery,  or  else  to  find  against  plain- 
tiff on  that  icsue.  Lee  v.  McDonnell, 
31  Tex.  Civ.  App.  468,  72  S.  W.  612. 

Ratification  by  Railroad  of  Assault 
on  Passenger  by  Conductor. — See  the 
title  ASSAULT  AND  BATTERY, 
vol.  2,  p.  73. 

Where,  in  an  action  for  wrongful 
assault  in  ejecting  a  passenger  from  a 
street  car  for  nonpayment  of  fare,  it 
appeared  the  conductor  was  notified 
by  plaintiff  and  his  companion  that  he 
had  paid  his  fare,  but  the  conductor, 
notwithstanding  this  fact,  made  an  un- 
necessary assault  on  plaintiff,  striking 
him  several  times  in  the  face,  and  caus- 
ing blood  to  flow  from  his  nose,  and 
bruising  and  scratching  his  face,  and 
that  defendant  ratified  the  acts  of  the 
conductor,  the  evidence  justified  the 
submission  of  plaintiff's  right  to  re- 
cover exemplary  damages  to  the  jury. 
Denison  &  S.  Ry.  Co.  v.  Randell,  69 
S.  W.  1013,  29  Tex.  *Civ.  App.  460. 

Charge  on  Willful  Negligence  of 
Train  Porter. — In  an  action  for  in- 
juries to  a  passenger,  an  instruction 
that  wanton  and  willful  negligence  is 
the  failure  to  exercise  such  care  as  an 
ordinarily  prudent  person  would  ex- 
ercise under  the  same  or  similar  cir- 
cumstances, and  that  if  defendant,  its 
agents  or  employees,  were  grossly  neg- 
ligent to  plaintiff  while  she  was 
alighting     from     defendant's    car,    the 


jury  should  award  plaintiff  exemplary 
damages,  was  erroneous,  as  the  car- 
rier was  not  liable  for  punitive  dam- 
ages, unless  the  violent  conduct  of  its 
train  porter  was  authorized  or  sub- 
sequently ratified  by  the  carrier. 
Texas,  etc.,  R.  Co.  v.  Beezley,  46  Tex. 
Civ.  App.  108,  101  S.  W.  1051.  See  the 
title  CARRIERS  OF  PASSEN- 
GERS, vol.  3,  p.  771. 

Charge  on  Gross  Negligence  When 
Exemplary  Damages  Not  Claimed. — 
A  charge  upon  gross  negligence  is 
misleading  and  improper,  in  an  action 
by  a  widow  to  recover  for  the  death 
of  her  husband,  alleged  to  have  been 
caused  by  the  negligence  of  a  superior 
while  the  deceased,  under  his  direc- 
tion, was  engaged  in  coupling  cars, 
where  exemplary  damages  are  not 
sought.  Louisiana  Extension  R.  Co. 
V.  Carstens,  19  Tex.  Civ.  App.  190,  47 
S.  W.  36. 

If  Issue  of  Exemplary  Damages  Is 
Raised  the  Court  Should  Charge  on 
Same. — In  an  action  for  conversion  of 
a  car  of  coal,  in  which  exemplary 
damages  were  claimed,  it  was  error  to 
refuse  defendant's  special  charge  that, 
if  the  coal  was  taken  through  error  in 
marking  the  car,  the  jury  should  find 
for  the  defendant  as  to  any  Qlaim  for 
exemplary  damages,  the  issue  having 
been  raised  by  the  evidence.  Gulf, 
etc.,  R.  Co.  V,  Cleburne  (Civ.  App.), 
79  S.  W.  836. 

Instruction  on  Measure  of  Damages 
for  Mental  Sufifering  Corrected  by 
Subsequent  Charge. — In  an  action  to 
recover  for  personal  injuries,  error  in 
an  instruction  that  the  measure  of 
damages  will  be  the  physical  pain  and 
suffering  and  mental  anguish  and  the 
peril  and  fright  experienced  by  plain- 
tiff is  corrected  by  a  further  statement 
that  in  ascertaining  such  damages,  "if 
any  have  been  sustained,"  pain,  suf- 
fering, and  peril  "to  which  plaintiff 
was  subject,  if  to  any  she  was  sub- 
ject," should  be  considered.  Texas  & 
P.  Ry.  Co.  V,  Woodall,  2  Willson,  Civ. 
Cas.  Ct.  App.  §  474. 
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It  was  not  error  for  the  court  to  re- 
fuse to  charge  at  defendant's  request 
that  the  jury  could  not  allow  ex- 
emplary damages,  where  the  main 
charge  given  specified  only  actual  dam- 
ages, and  the  jury  were  also  instructed 
not  to  consider  the  argument  of  plain- 
tiff's counsel  urging  them  to  render 
such  a  verdict  as  would  set  a  precedent 
and  prevent  such  occurrences  in  the 
future,  as  their  allowance  of  damages 
was  to  be  confined  to  a  fair  compen- 
sation for  actual  damages.  Gulf,  etc., 
R.  Co.  V,  Conder,  23  Tex.  Civ.  App. 
448,  58  S.  W.  58,  affirmed  in  93  Tex. 
730,  no  op. 

Words  and  Phrases— "Should"  and 
"Might"  or  "May."— It  was  not  error 
for  the  court  to  instruct  the  jury  that 
if  the  attachment  was  both  wrongful 
and  malicious,  they  "should*'  give  ex- 
emplary damages  instead  of  merely 
instructing  that  they  "might"  award 
such  damages.  Mayer  v,  Duke,  72 
Tex.  445,  10  S.  W.  565. 

In  an  action  against  one  for  having 
cut  holes  in  the  wall  of  plaintiff's 
house  so  as  to  make  it  a  part  of  a 
shed  which  he  was  constructing  on  his 
own  adjoining  lot,  an  instruction  that 
if  defendant,  in  doing  this,  acted  will- 
fully or  with  gross  negligence,  or  in 
utter  disregard  of  plaintiff's  rights,  the 
jury  "should"  find  exemplary  damages 
for  plaintiff,  rather  than  that  they 
"may"  find  them,  is  not  erroneous. 
Nolan  V.  Mendere,  6  Tex.  Civ.  App. 
203,  25  S.  W.  28. 

"In  the  case  of  Mayer  v,  Duke,  72 
Tex.  445,  10  S.  W.  565,  Judge  Gaines, 
commenting  upon  this  exact  question, 
on  page  453,  ♦  *  *  says:  *We  are 
aware  that  it  is  usual  to  instruct  the 
jury,  in  cases  calling  for  a  charge 
upon  the  subject,  that  they  *may*  give 
exemplary  damages,  provided  they 
find  a  certain  state  of  facts  proved  by 
the  evidence.  *  *  *  Yet  it  seems 
to  me,  in  many  cases  at  least,  it  would 
not  have  been  error  for  them  to  have 
gone  further,  and  instructed  the  juries 


that  they  should  find  exemplary  dam- 
ages if  they  found  the  facts  proved 
which  warranted  such  damages.*" 
Nolan  V,  Mendere,  6  Tex.  Civ.  App. 
203.  25  S.  W.  28. 

Exemplary  Damages  Are  "for  the 
Purpose  of  Setting  a  Wholesome  Ex- 
ample to  Others." — An  instruction  that 
exemplary  damages  might  be  allowed 
as  a  punishment  is  not  rendered  er- 
roneous by  adding,  "and  for  the  pur- 
pose of  setting  a  wholesome  example 
to  others,"  as  such  addition  is  merely 
explanatory,  and  does  not  allow  two 
kinds  of  damages.  Knittel  v.  Schmidt 
(Civ.  App.),  40  S.  W.  507,  16  Tex.  Civ. 
App.  7. 

"Gross  Negligence"  and  "Ordinary 
Care." — In  an  action  against  a  rail- 
road company  for  injuries  to  a  pas- 
senger, a  charge  on  the  question  of 
exemplary  damages  that  gross  negli- 
gence is  a  total  want  of  ordinary  care, 
and  ordinary  care  is  that  degree  of 
care  that  a  person  would  use  under 
like  circumstances,  is  erroneous,  as 
authorizing  the  jury  to  believe  that 
exemplary  damages  may  be  awarded 
where  the  degree  of  care  exercised  is 
but  slightly  below  ordinary  care.  Mis- 
souri Pac.  Ry.  Co.  v,  Shuford,  72  Tex. 
165,  10  S.  W.  408. 

A  charge  that,  if  the  injuries  re- 
ceived were  due  to  the  gross  negli- 
gence of  defendant,  the  jury  should 
consider  the  question  of  exemplary 
damages;  that  gross  negligence  was 
a  total  want  of  ordinary  care;  and  that 
ordinary  care  was  that  degree  of  care 
which  an  ordinary  person  would  use 
under  like  circumstances, — is  erroneous, 
as  inducing  the  belief  that  the  exercise 
of  care  but  slightly  less  than  ordinary 
care  would  render  defendant  liable  in 
exemplary  damages.  Missouri  Pac. 
Ry.  Co.  V,  Mitchell,  72  Tex.  171,  10  S. 
W.   411. 

Instruction  Using  Words  "Wantonly 
and  without  Justification." — "It  is 
urged  that  the  court  erred  in  instruct- 
ing the  jury  'that,  if  the  striking  was 
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done  wantonly  and  without  justifica- 
tion, the  jury  might  find,  in  addition 
to  the  actual  damages  sustained,  such 
sum  as  may  be  deemed  adequate  as 
exemplary  or  punitory  damages;*  and 
this  upon  the  ground  that  the  charge 
was  misleading  in  that  it  gave  the 
jury  to  understand  that  the  terms 
'wantonly*  and  'without  justification' 
were  synonymous.  Such  could  not 
have  been  the  effect  of  the  charge; 
but,  on  the  contrary,  its  effect  was  that 
the  act  must  have  been  not  only 
wanton,  but  also  without  justifica- 
tion." Shook  V,  Peters,  69  Tex.  393, 
396. 

E.    VERDICT  AND  JUDGMENT. 
1.   Verdict. 

See  ante,  "In  General,"  III,  A. 

When  Separate  Verdicts  Required. 
— Where  the  testimony  warrants  a 
charge  upon  both  actual  and  ex- 
emplary damages,  the  jury  should  be 
required  to  respond  in  separate  ver- 
dicts, showing,  if  any,  the  amount  of 
actual  and  that  of  exemplary  damages 
they  may  find.  Galveston,  etc.,  R.  Co. 
V.  Le  Gierse,  51  Tex.  189,  203. 

Effect  if  Actual  and  Vindictive  Dam- 
ages Not  Separated  in  Verdict — The 
better  practice  is  to  separate  the  actual 
from  the  vindictive  damages  in  the  pe- 
tition as  well  as  in  the  verdict.  But 
if  this  is  not  done,  the  petition  will 
serve  as  a  basis  for  a  verdict  and  the 
informality  of  the  verdict  can  not  be 
taken  ad\Tintage   of  for  the   first  time 


on  appeal.  Moehring  v.  Hall,  66  Tex. 
240,   1   S.   W.   258. 

If  Actual  and  Exemplary  Damages 
Claimed,  Verdict  Can  Not  Be  for  Ex- 
emplary Damages  Alone. — Where  a 
petition  states  a  claim  for  damages 
both  actual  and  exemplary,  a  verdict 
for  exemplary  damages  can  not  be  sus- 
tained, unless  there  is  also  a  verdict 
for  actual  damages.  Jones  v.  Matthews, 
75  Tex.  1,  12  S.  W.  823. 

"Impunitive"  for  "Punitive."— There 
being  no  such  word  as  "impunitive" 
in  the  English  language,  a  verdict  for 
a  certain  sum  as  impunitive  damages 
is  unintelligible.  Dillon  v,  Rogers,  36 
Tex.  152. 

Verdict  for  "Actual  Damage  and  In- 
sult.**— In  an  action  for  damages,  the 
jury  returned  a  verdict  for  the  plain- 
tiffs, for  "actual  damage  $150,  and  for 
insult  $237.50."  Held,  that  such  ver- 
dict excludes  the  idea  that  the  jury 
meant  to  allow  plaintiffs  a  larger  sum 
for  actual  damages  than  $150.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v,  Dunlavy, 
56  Tex.  256. 

2.    Judgment. 

A  judgment  for  exemplary  damages 
with  no  actual  damages  found  will  not 
be  permitted  to  stand.  Jones  v. 
Matthews,  75  Tex.  1,  12  S.  W.  823; 
Carson  v.  Texas  Installment  Co.  (Civ. 
App.),  34  S.  W.  762;  Smith  v.  Dye,  21 
Tex.  Civ.  App.  662,  52  S.  W.  981; 
Malin  v.  McCutcheon,  33  Tex.  Civ. 
App.  387,  76  S.  W.  586. 


Exemplifications. 

See  the  titles  DOCUMENTARY  EVIDENCE,  vol.  6,  p.  531;  FOREIGN 
LAWS;  JUDGMENTS  AND  DECREES;  RECORDS;  STATUTES.  See, 
also,  the  titles  BEST  AND  SECONDARY  EVIDENCE,  vol.  2,  p.  796;  NO- 
TARY PUBLIC. 


Exempt 


See  the  title  PRIVILEGE. 
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As    to    equal    privileges    and    immunities,    see    the    title    CONSTITUTIONAL 
LAW,  vol.  4,  p.  472,  et  seq. 


Exemptions. 

See  the  titles  EXEMPTIONS  FROM  EXECUTION  AND  ATTACH- 
MENT,  and  references  there  made;  HOMESTEAD  EXEMPTIONS;  LI- 
CENSES; REVENUE  LAWS.  As  to  exemptions  from  water  rates,  see  the 
title  WATER  COMPANIES  AND  WATERWORKS.  As  to  exemptions 
from  taxation,  see  the  titles  IMPAIRMENT  OF  OBLIGATION  OF  COX- 
TRACTS;  SPECIAL  ASSESSMENTS;  TAXATION.  As  to  exemption  from 
jury  service,  see  the  title  JURY. 

EXEMPTIONS  FROM  EXECUTION  AND  AT- 
TACHMENT. 

BY   W.   F.    SOUDER. 

I.  Nature  and  General  Principles,  944. 

A.  Nature   of  Right,   944. 

B.  Constitutional   Provisions,   944. 

C.  Object  and  Intention  of  Legislature,  945. 

D.  Exemptions  Created  by  Law  Subsequent  to  Contract,  945. 
H.  Construction   of  Exemption   Laws,  945. 

F.  Law  Applicable,  946. 

G.  Liabilities   Enforceable   against   Exemption    Rights,  946. 
H.  Liability  to  Set-Off,  946. 

J.  Exemption   of   Personal   Property   Instead   of  Homestead,   947. 
J.  Right  of  Owner  to  Transfer  or  Incumber  Exempt  Property,  947. 

1.  Sale,  947. 

2.  Exchange,    947. 

3.  Gift,  948. 

4.  Mortgage,  949. 

n.  Persons  Entitled  to  Claim  Exemptions.  949. 

A.  Residents,  949. 

3.  "Every  Citizen  or  Head  of  Family,"  949. 

C.  Persons  in  Service  of  Texas,  949. 

D.  Aliens,  950. 

E.  Trustees,  950. 

F.  Surviving  Husband,   Wife  or   Next  of   Kin,  950. 

m.  Continuation  of  Exemptions  and  Waiver  of  Right,  95i. 

A.  Continuation,  950. 

B.  Waiver,   951. 

1.  Power   to   Waive,  951. 

2.  Consent   to   Levy,   951. 

3.  Estoppel  or  Forfeiture,  951. 
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IV.   Specific  Exemptions,  952. 

A.  In  General,  952. 

B.  Household  and   Kitchen  Furniture,  952. 

1.  In  General,  952. 

2.  Necessity  for  Actual   or  Constructive   Use,  953. 

3.  Rifle  and  Piano,  953. 

4.  Furniture  Used  in  Hotel,  Boarding  House  or  Restaurant,  953. 

C.  Horses  and  Wagons,  954. 

1.  Horses,  954. 

2.  Wagons,  955. 

D.  Provisions,   Forage  and  Crops,   955. 

1.  Provisions  in  General,  955. 

2.  Forage  for   Stock,  956. 

3.  Crops  Growing  on  Homestead,  956. 

E.  Current  Wages  for  Personal  Services,  956. 

1.  Definition,  956. 

2.  What  Constitutes  Current  Wages,  957. 

3.  Offset  against  Current  Wages,  957. 

F.  Pension   Money,  957. 

G.  Property  Intended  for  Improvement  of  Homestead,  957. 
H.  Insurance  Money,  957. 

1.  Proceeds  of  Exempt  Property,  958. 

T.  Tools,  Apparatus  and  Books  of  Trade  or  Profession,  958. 

1.  Definitions,  958. 

2.  Nature  of  Term  "Apparatus,"  958. 

3.  What  Business  the  Term  "Trade"  Includes,  959. 

4.  Number  of  Trades  Limited  to  Debtor,  959. 

5.  What  the  Words  "Trade"  or  "Apparatus"  as  Used  in  Statute  In- 

cludes, 959. 

a.  In   General,   959. 

b.  Printing  Press  and  Material,  960. 

6.  Necessary  Tools,  960. 

7.  Law  Library,  961. 

8.  Farming  Implements,  961. 
K.  Partnership  Property,  961. 

L    Trust  Property,  962. 

V.  Protection  and  Enforcement  of  Eight,  962. 

A.  What  Constitutes  Infringement  of  Right  and  Persons  Liable,  062. 

B.  Claiming  and   Selecting  Exemptions,  963. 

1.  Claiming  Exemptions,  963. 

a.  Necessity  for,  963. 

b.  Time  of,  963. 

c.  Motive    in    Making,    963. 

d.  Insufficient   Affidavit,   963. 

2.  Selecting  Exemptions,  963. 

a.  Selection   a   Personal    Privilege,   963. 

b.  Ownership,  963. 

c.  Time  for  Making,  964. 

C.  Remedies  for  Infringement  of  Right,  964. 

1.  Injunction,   964. 
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2.  Necessity  for  Demand  and  Proof,  964. 

3.  Parties,  964. 

4.  Defenses,  964. 

5.  Questions  for  Jury,  965. 

6.  Pleading,  965. 

7.  Evidence,   965. 

8.  Damages,  966. 

9.  Verdict  and  Judgment,  966. 

CROSS  REFERENCES. 

See  the  titles  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS,  vol. 
2,  p.  113;  ATTACHMENT,  vol.  2,  p.  296;  CHATTEL  MORTGAGES,  vol.  4,  p. 
88;  CROPS,  vol.  5,  p.  537;  EXECUTIONS,  ante,  p.  229;  EXECUTORS  AND 
ADMINISTRATORS,  ante,  p.  364;  GARNISHMENT;  HOMESTEAD  EX- 
EMPTIONS; HUSBAND  AND  WIFE;  INSURANCE;  PUBLIC  OF- 
FICERS. 

As  to  holding  exempt  animals  for  impounding  fees,  see  the  title  ANIMALS, 
vol.  1,  p.  304.  As  to  exemptions  of  bankrupt,  see  the  title  BANKRUPTCY 
AND  INSOLVENCY,  vol.  2,  p.  645.  As  to  personal  wages  being  exempt  from 
garnishment,  see  the  title  GARNISHMENT.  As  to  homestead  exemptions, 
see  the  title  HOMESTEAD  EXEMPTIONS.  As  to  exemptions  from  tax- 
ation, see  the  title  TAXATION.  As  to  the  amount  recovered  by  the  bene- 
ficiary in  actions  for  injuries  resulting  in  death  being  exempt  from  execu- 
tion and  attachment  by  the  creditors  of  the  deceased,  see  title  DEATH  BY 
WRONGFUL  ACT.  vol.  5.  p.  1084.  As  to  removal  from  state  effecting  right 
to  recover  for  exempt  property,  see  the  title  TROVER  AND  CONVERSION. 


I.  Nature    and    General    Prin- 
ciples. 

A.  NATURE  OF  RIGHT. 

A   debtor    has   not    a    vested    right 

under  the  statute  allowing  an  exemp- 
tion. Mason  v,  Bompass,  1  White  & 
W.   Civ.  Cas.  Ct.  App.,  §  1338. 

The  rules  as  to  the  rights  of  per- 
sons in  homestead  property  after  the 
death  of  the  husband  and  wife  apply 
with  equal  force  to  the  personal  prop- 
erty exempt  from  forced  sale  so  far 
as  the  rights  of  the  creditors  are  con- 
cerned, though  they  may  not  always 
be  appliable  when  considered  with 
reference  to  the  rights  of  those  who 
are  not  creditors.  Givens  v,  Hudson, 
64  Tex.  471.  See,  generally,  the  title 
HOMESTEAD   EXEMPTIONS. 

B.  CONSTITUTIONAL       P  R  O  - 
VISIONS. 

*'The  constitution  of  1869,  art.  12,  § 
15,  declares:  *the  legislature  shall  have 
power,    and   it   shall   be    their   duty   to 


protect  by  law  from  forced  sale  a  cer- 
tain portion  of  the  property  of  heads 
of  families.'  This  clause  may  be  con- 
sidered as  haying  been  adopted  with 
reference  to  the  well  defined  judicial 
definition  of  the  term  'forced  sale,' 
made  in  Sampson  &  Keen  v,  William- 
son, fi  Tex.  110,  as  including  'every 
sale  made  under  the  process  of  the 
courts  in  the  mode  prescribed  by 
law.' "  Mason  v,  Bumpass,  1  App. 
Civ.   Cases,  §§   1338,   1340. 

"The  constitution  of  1876  on  this 
subject  (art.  16,  §  49)  is  as  follows: 
'The  legislature  shall  have  power,  and 
it  shall  be  its  duty,  to  protect  by  law 
from  forced  sale  a  certain  portion  of 
personal  property  of  all  heads  of  fami- 
lies, and  also  of  unmarried  adults, 
male  and  female.'  In  the  Rev.  Stat., 
art.  2335,  the  exemptions  of  the  act 
of  1870  were  continued,  with  some  ad- 
ditional articles.  The  effect  of  the  en- 
tire chapter  on  the  subject  is,  how- 
ever, qualified  by  art.  2342,  Rev.  Stat^ 
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as  follows:  'The  exemption  of  per- 
sonal property  provided  for  in  this 
chapter  shall  not  apply  *  *  *  to 
other  debts  which  are  secured  by  a 
lien  upon  such  property.' "  Mason  v. 
Bumpass,  1  App.  Civ.  Cases,  §§  1338, 
1340. 

C.  OBJECT  AND  INTENTION  OF 
LEGISLATURE 

The  intention  of  the  legislature    in 

giving  exemptions  was  to  protect  all 
heads  of  families  in  pursuit  of  their 
occupations.  Cone  r.  Lewis,  64  Tex. 
331.  See,  also,  Rodgers  v.  Ferguson,  32 
Tex.  533,  53.);  Nichols  v.  Claiborne,  39 
Tex.  363,  366. 

In  Cobbs  V.  Coleman,  14  Tex.  594. 
598,  the  court  held,  that  by  the  act 
of  1839  (Hart.  Dig.,  art.  1270),  the 
legislature  intended  a  real,  substantial 
benefit. 

"The  object  of  the  legislature  in 
passing  the  exemption  law  was  mani- 
festly to  secure  to  each  family  a  sure 
means  of-  comfort  and  support,  in  the 
enjoyment  of  which  they  might  feel 
secure."  Allison  v.  Brookshire,  38 
Tex.  199,  201. 

D.  EXEMPTIONS  CREATED  BY 
LAW  SUBSEQUENT  TO  CON- 
TRACT. 

Where,  after  the  creation  of  a  debt, 
a  statute  was  passed  exempting  cer- 
tain articles  from  levy  and  sale  on  ex- 
ecution, and  the  debtor  purchased  such 
articles,  they  were  not  subject  to  levy 
and  sale.  Helm  v.  Pridgen,  1  White 
&  W.   Civ.   Cas.   Ct.  App.  §  643,  644. 

E.  CONSTRUCTION  OF  EXEMP- 
TION LAWS. 

See  post,  "Specific  Exemptions,'*  IV. 

Legislative  Intention  Governs. — In 
determining  the  extent  of  statutory 
exemptions  from  forced  sale,  the  plain 
duty  of  the  courts  is  to  enforce  the 
legislative  intention,  as  manifested  by 
the  letter  and  spirit  of  the  law, 
whether  the  exemptions  extend  too 
far  being  for  the  legislature.  Alsup 
&  Thompson  v.  Jordan,  69  Tex.  300,  6 
7  Tex— 60 


S.    W.    831;    Cone    v,    Lewis,    64    Tex. 
331. 

Liberal  Construction. — Laws  ex- 
empting property  from  forced  sale  are 
given  a  liberal  construction  in  order 
to  effectuate  the  policy  of  the  legisla- 
tion. Rodgers  v.  Ferguson,  32  Tex. 
533;  Betz  v.  Maier,  12  Tex.  Civ.  App. 
219,  33  S.  W.  710;  Helm  v.  Pridgen,  1 
App.  Civ.  Cases,  §  643;  Robinson  v. 
Robertson,  2  App.  Civ.  Cases,  §  253; 
Allison  v.  Brookshire,  38  Tex.  199, 
201;  Kingsland,  etc.,  Co.  v.  McGowan 
Bros.,  3  App.  Civ.  Cases,  §  32. 

In  many  instances  the  courts  have 
been  possibly  more  liberal  than  the 
wording  of  the  statute  would  seem  to 
justify.  Smith  v.  Horton,  19  Tex.  Civ. 
App.  28,  29,  46  S.  W.  401,  affirmed  in 
92  Tex.  21. 

Exemption  laws  being  remedial  and 
humane  are  to  be  liberally  construed. 
Robinson  v.  Robertson,  2  Willson, 
Civ.   Cas.   Ct.  App.  §   253. 

In  discussing  this  question  in  the 
case  of  Green  v.  Raymond,  58  Tex.  80, 
83,  the  court  said:  "The  settled  policy 
in  Texas  has  ever  been  to  make  lib- 
eral exemptions  of  property  from 
forced  sale  in  this  state.  That  liber- 
ality has  been  extended  from  time  to 
time,  until  today  Texas,  in  this  par- 
ticular, surpisses  all  the  other  states 
of  the  American  Union.  The  wonder- 
ful improvement  and  progress  of  the 
past  few  years  attest  the  wisdom  of 
that  policy,  which,  if  continued,  will 
in  after  years  be  demonstrated  by  a 
commonwealth  composed  not  only  of 
prosperous,  free  and  independent,  but 
also  of  solvent  citizens.  It  has  not 
been  the  policy  of  the  judicial  de- 
partment to  restrict  this  liberalizing 
tendency  of  the  law-making  power  by 
a  strict  construction  of  these  laws;  on 
the  contrary,  they  have  been  'liberally 
construed  with  a  view  to  effect  their 
objects  and  to  promote  justice.'" 

Debtor    Given    Benefit    of    Doubt. — 

Where     it    does     not    clearly    appear 

whether   certain   property   is   embraced 

'  within      the      exemption      statute,     the 
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debtor  will  generally  be  allowed  the 
benefit  of  the  doubt  and  permitted  to 
retain  the  property,  Robinson  v, 
Robertson,  2  Willson,  Civ.  Cas.  Ct. 
App.  §  253;  Watkins  v,  Davis,  61  Tex. 
414,  416. 

Law  Should  Not  Be  Strained  be- 
yond Fair  Meaning. — While  exemp- 
tion laws  are  to  be  construed  ben- 
eficially to  the  debtor,  the  court  should 
not  strain  the  law  beyond  its  fair 
meaning.  Tucker  v.  Napier,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  §  672. 

Act  March  20,  1848,  §  45,  can  not  be 
regarded  a  statute  in  pari  materia, 
with  the  general  laws  exempting  the 
homestead,  and  other  property  of  the 
citizen,  from  forced  sale;  and  can  not 
properly  be  taken  and  construed  to- 
gether with  them,  as  constituting  one 
statute,  upon  the  subject  of  which  they 
treat,  or  as  parts  of  one  and  the  same 
system.  Hubbard  v.  Home,  24  Tex. 
270.  See,  generally,  the  title  HOME- 
STEAD   EXEMPTIONS. 

F.  LAW  APPLICABLE. 

See  the  title  CONFLICT  OF 
LAWS,  vol.  4,  p.  262. 

G.  LIABILITIES  ENFORCEABLE 
AGAINST  EXEMPTION 
RIGHTS. 

See  post,  "Protection  and  Enforce- 
ment of  Right,"  V. 

Rev.  St.  art.  8842,  precluding  a 
mortgagor  of  chattels  from  claiming 
them  as  exempt  from  sale  to  satisfy 
the  mortgage,  applies  to  mortgages 
executed  prior  to  its  enactment.  Ma- 
son V.  Bumpass,  1  White  &  W.  Civ. 
Cas.    Ct.    App.    §§    1340,    1341. 

Under  Rev.  St.  art.  2342,  providing 
that  the  exemption  of  personal  prop- 
erty shall  not  apply  to  debts  which 
are  secured  by  a  lien  thereon,  a  mort- 
gagee of  exempt  chattels  may  enforce 
his  lien  as  against  a  claim  of  exemp- 
tion. Bigger  v,  Jones,  3  Willson,  Civ. 
Cas.  Ct.  App.  §  227. 

Property  exempt  from  execution 
can  not  be  sold  on  a  judgment  for 
debt,   though   the   person   owning    the 


judgment  have  a  verbal  lien  on  the 
property  sought  to  be  sold  for  pur- 
chase money.  McGaughey  z/.  Meek,  1 
White  &  W.  Civ.  Cas.  Ct  App.  § 
1196. 

Property  exempt  from  execution  for 
debt  can  not  be  sold  under  execution 
on  a  judgment  for  a  debt,  though  the 
person  holding  the  judgment  have  a 
landlord's  lien  on  the  property  sought 
to  be  sold.  McGaughey  v.  Meek,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  §  1196. 

Where  a  chattel  mortgage  coveiing 
exempt  and  nonexempt  property  has 
been  recorded,  the  mortgagor  can  re- 
quire the  mortgagee,  in  foreclosing, 
to  fir^t  exhaust  the  nonexempt  prop- 
erty; but  where  the  mortgage  has  not 
been  recorded,  the  mortgagor,  when 
certain  of  his  creditors  have  levied  ex- 
ecution on  the  nonexempt  property, 
can  not  require  the  mortgagee,  or  his 
assignees,  to  first  exhaust  such  prop- 
erty before  proceeding  against  the 
exempt  property.  Baughn  v.  Allen 
(Civ.  App.),  68  S.  W.  207. 

H.   LIABILITY  TO  SET-OFF. 

See  post,  "Protection  and  Enforce- 
ment of  Right,"  V.  And  see,  generally, 
the  title  SET-OFF,  RECOUPMENT, 
RECONVENTION  AND  COUN- 
TERCLAIM. 

Under  the  statutory  provision  that 
certain  property,  including  current 
wages  for  personal  services,  "shall  be 
exempt  from  attachment  or  execu- 
tion, or  every  other  species  of  forced 
sale  for  the  payment  of  debts,"  an  em- 
ployer sued  for  such  wages  can  not  set 
off  a  debt  due  from  the  employee  to 
a  third  person,  and  assigned  to  him, 
Dempsey  v.  McKennell,  2  Tex.  Civ. 
App.  284,  23  S.  W.  525. 

In  an  action  for  conversion  of  ex- 
empt property,  a  judgment  can  not  be 
set  off  against  the  claim.  Staggs' 
Heirs  v.  Piland.  71  S.  W.  762,  31  Tex. 
Civ.  App,  245.  See  Moore  v.  Graham, 
29  Tex.  Civ.  App.  235,  69  S.  W.  200. 

In  an  action  to  recover  damages  for 
the    wrongful    atuchment    of    exempt 
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property,  defendant  can  not  set  off  the 
debt  on  which  the  attachment  pro- 
ceedings were  based.  Wilson  v.  Man- 
ning  (Civ.  App.),  35  S.  W.  1079. 

A  debt  for  which  exempt  property 
was  wrongfully  attached  can  not  be 
pleaded  as  a  set-off  in  an  action  for 
wrongfully  attaching  the  property. 
Craddock  v.  Goodwin,  54  Tex.  578. 

Where  creditors  attach  and  sell 
community  property  for  a  debt  of  the 
husband,  and  the  debtor's  wife  obtains 
judgment  against  them  therefor,  the 
creditors  can  not,  as  against  an  as- 
signee of  the  wife,  offset  against  such 
judgment  their  judgment  against  the 
husband,  even  after  the  wife's  death, 
since  the  wife's  judgment,  being  for 
the  value  of  exempt  property,  is  also 
exempt.  Cullers  v.  May,  81  Tex.  110, 
16  S.  W.  813. 

I.  EXEMPTION  OF  PERSONAL 
PROPERTY  INSTEAD  OF 
HOMESTEAD. 

See,  generally,  the  title  HOME- 
STEAD  EXEMPTIONS. 

The  widow's  homestead  contem- 
plated by  statute  may  be  in  land,  or 
money  in  lieu  of  it,  but  not  partly  in 
both.  Crocker  v.  Crocker,  46  S.  W. 
870,   19   Tex.   Civ.   App.   296. 

A  widow  can  not  be  compelled  to 
take  an  incomplete  homestead,  or  one 
subject  to  the  right  of  partition,  with- 
out her  consent,  and  may  have  an  al- 
lowance made  to  her  in  lieu  of  home- 
stead out  of  any  property  belonging 
to  the  estate  of  her  husband,  but  she 
can  not  have  both  the  homestead  and 
the  allowance.  Crocker  v.  Crocker,  46 
S.  W.  870,  19  Tex.  Civ.  App.  296. 

The  statute  does  not  confer  au- 
thority upon  the  county  court  while 
sitting  in  a  guardianship  case  to  set 
aside  to  minor  children,  out  of  the  es- 
tate of  a  deceased  person,  the  home- 
stead or  other  exempt  property,  or 
make  allowances  in  lieu  thereof.  Leslie 
V.  Elliott,  26  Tex.  Civ.  App.  578,  64  S. 
W.  1037,  affirmed,  no  op. 


J.  RIGHT  OF  OWNER  TO  TRANS- 
FER OR  INCUMBER  EX- 
EMPT   PROPERTY. 

See  the  title  HOMESTEAD  EX- 
EMPTIONS. 

1.    Sale. 

The  right  of  a  debtor  to  dispose  of 
his  exempt  property  and  give  a  good 
title,  as  against  his  creditors,  is  well 
established.  Conner  v.  Hawkins,  66 
Tex.  639,  2  S.  W.  520;  Cox  v.  Shrop- 
shire, 25  Tex.  113;  Baines  v.  Baker,  60 
Tex.  139;  Eaves  v,  Williams,  10  Tex. 
Civ.   App.  423,  31   S.  W.  86. 

A  sale  of  exempt  property  can  not 
constitute  a  fraud  upon  creditors. 
Eaves  z\  Williams,  10  Tex.  Civ.  App. 
423,  31  S.  W.  86.  See,  generally,  the 
title  FRAUDULENT  AND  VOLUN- 
TARY  CONVEYANCES. 

As  to  sale  of  exempt  property  be- 
ing within  the  statute  of  frauds,  see 
the  title  FRAUDS,  STATUTE  OF. 

8.    Exchange. 

As  a  general  rule,  where  exempt 
property  is  voluntarily  converted  into 
nonexempt  property,  latter  is  not  ex- 
empt from  forced  sale.  Watkins  v. 
Davis,  61  Tex.  414,  416. 

Where  exempt  property  has  been 
taken  from  owner  against  his  will,  and 
its  form  changed  by  process  of  law, 
proceeds  are  protected  until  reason- 
able opportunity  to  reinvest  in  other 
exempt  property.  Whittenberg  v, 
Lloyd,  49  Tex.  633,  642.  See,  also. 
North  V,  Shearn,  15  Tex.  175;  Paschal 
V.  Cushman,  26  Tex.  74. 

"As  was  said  in  Watkins  v.  Davis, 
61  Tex.  414:  'There  is  a  distinction 
generally  recognized  with  reference  to 
the  conversion  of  that  class  of  prop- 
erty which  is  exempt  into  the  class 
which  is  not  exempt,  between  a  volun- 
tary and  an  involuntary  change  or 
conversion.  And  it  is  held,  as  a  gen- 
eral rule,  that  where  property  of  the 
first  class  is  voluntarily  converted  into 
property  of  the  other  class,  that  the 
latter  will  not  be  exempt  from  forced 
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sale.'  In  that  case,  however,  an  ex- 
ception to  this  general  rule  is  made  in 
case  of  a  homestead,  and  it  was  held 
that  if  'the  homestead  was  sold  with 
the  then  present  and  specific  intent  to 
reinvest  the  proceeds  in  another,  the 
proceeds  of  the  former  homestead 
would  not  be  subject  to  garnishment 
while  in  process  of  the  change  and  re- 
investment/ "  Kingsland,  etc.,  Co.  v. 
McGowan  Bros.,  3  App.  Civ.  Cases, 
§  32. 

"In  Schneider  &  Bro.  v.  Bray,  59 
Tex.  668,  it  was  held  that  'if  property 
acquired  by  voluntary  exchange  of 
exempt  property  be  from  its  character 
or  use  likewise  exempt  by  the  terms 
of  the  constitution  and  laws,  it  must 
receive  the  same  protection  from 
forced  sale  which  shielded  the  prop- 
erty given  in  exchange  for  it.'  That 
case  involved  the  homestead  exemp- 
tion, which,  as  we  have  seen,  affords, 
it  would  seem,  an  exception  to  the 
general  rule.  This  same  exception 
appears  in  Whittenberg  v.  Lloyd,  49 
Tex.  633,  in  which  case  Mr.  Justice 
Gould  says:  'Where  exempt  property 
has  been  taken  from  the  owner  against 
his  will,  and  its  form  changed  by  proc- 
ess of  law  (as  in  case  of  a  homestead 
exceeding  in  value  the  amount  al- 
lowed by  law),  the  proceeds  are  pro- 
tected until  there  is  reasonable  oppor- 
tunity to  reinvest  in  other  exempt 
property."  Kingsland,  etc.,  Co.  v.  Mc- 
Gowan Bros.,  3  App.  Civ.  Cases,  §  32. 

Reason  for  Rule. — The  reason  for 
the  general  rule  which  subjects  to 
forced  sale  property  not  exempt  by 
statute,  which  has  been  received  in 
voluntary  exchange  for  other  prop- 
erty which  was  exempt,  is  that  the 
statute  and  not  the  choice  or  caprice 
of  the  debtor,  fixes  the  character  of 
the  exemption.  Schneider  v.  Bray,  59 
Tex.  668;  Thompson  on  Homesteads, 
§  750;  Whittenberg  v.  Lloyd,  49  Tex. 
633,  642;  Schneiders  &  Bro.  v.  Bray,  59 
Tex.  668,  670;  Mann  v.  Kelsey,  71  Tex. 
609,  612,  12  S.  W.  43. 


"The  reason  thus  given  for  the  rule 
proves  the  rule  itself  to  be,  that  if  the 
property  received  in  exchange  is  of 
the  class  or  character  not  exempt  by 
law,  it  is  subject  to  execution.  It  also 
establishes  the  converse  principle,  that 
if  the  property  received  in  exchange  is 
of  the  species  exempted  by  law,  it  will 
not  be  subject  to  execution  for  the 
debts  of  its  new  owner."  Schneider  & 
Bro.  z\   Bray,  59  Tex.   668,   671. 

"Applying  this  rule  to  the  articles 
exempt  by  our  own  constitution, 
should  the  horses,  oxen,  cows,  furni- 
ture, farming  utensils,  tools  of  trade, 
etc.,  exempted,  be  exchanged  for 
money,  merchandise,  or  the  like,  the 
property  thus  acquired  not  being  of 
the  classes  exempted  by  our  laws, 
would  be  subject  to  execution  for  the 
new  owner's  debts.  On  the  other 
hand,  if  horses,  cows,  furniture,  etc., 
should  be  received  in  exchange,  not 
beyond  the  limit  prescribed  by  law, 
they  would  not  be  subject  to  such  ex- 
ecution. A  man  may  exchange  his 
horse  for  another,  or  for  five  head  of 
cattle,  if  he  has  none,  or  his  tools  of 
trade  for  others  that  suit  him  better, 
and  no  one  would  think  of  having 
such  newly-acquired  property  levied  on 
under  execution  against  him." 
Schneider  &  Bro.  v.  Bray,  59  Tex.  66S, 
671. 

Sale  under  deed  of  trust,  although 
not  a  "forced  sale,"  is  not  a  voluntary 
sale,  and  such  sale  comes  within  pro- 
tection extended  to  proceeds  arising 
from  involuntary  changes  of  the  form 
of  exempt  property.  Hunter  v.  Wool- 
dut,  55  Tex.  433,  436. 
3.    Gift. 

See,  generally,  the  title  GIFTS. 

If  a  donor  purchased  property  widi 
the  intention  of  giving  it  away  and 
carried  his  intention  into  immediate 
effect,  the  property  was  at  no  time 
exempt  to  him,  and  the  party  to  whom 
it  was  given,  took  it  subject  to  e.xe- 
cution  for  his  donor's  previous  indebt- 
edness. Connor  v.  Hawkins,  66  Tex. 
639,   2   S.   W.  520. 


Digitized  by 


Google 


Exemptions  from  Execution  and  Attachment 


949 


If  a  party  claims  title  to  property 
by  gift,  and  by  reason  of  its  being 
exempt  to  his  donor  who  has  never 
made  such  use  of  the  property  as  en- 
titled him  to  its  exemption,  he  must 
show  an  intention  of  the  donor  to 
make  such  use  of  it,  existing  previous 
to  the  conveyance  to  himself.  Connor 
V.   Hawkins.  66  Tex.  639,  2   S.   W.  520. 

Intent  in  Transferring  ImmateriaL — 
Where  certain  horses,  levied  on  as  the 
property  of  claimant's  husband,  were 
claimed  to  be  exempt,  and  were  also 
claimed  by  the  wife  under  a  gift  from 
her  husband,  an  instruction  that  a 
gift  of  exempt  property  from  husband 
to  wife  on  the  ground  of  love  and  af- 
fection is  good,  if  made  in  good  faith 
and  without  intent  to  defraud  the  hus- 
band's creditors,  was  erroneous,  since, 
if  the  property  was  exempt,  the  hus- 
band's intent  in  transferring  it  was 
immaterial.  McClelland  v.  Barnard, 
36  Tex.  Civ.  App.  118,  81  S.  W.  591; 
Cox  V.  Shropshire,  25  Tex.  113; 
Matrel  v.  Somers,  26  Tex.  551;  Wood 
V.  Chambers,  20  Tex.  247,  254. 

4.    Mortgage. 

See.  generally,  the  title  MORT- 
GAGES  AND   DEEDS   OF   TRUST. 

Under  Rev.  St.  art.  S842,  providing 
that  exemption  of  personal  property 
from  forced  sale  for  debt  shall  not 
apply  to  debt?  "secured  by  a  lien  on 
such  property,"  a  mortgage  of  prop- 
erty exempt  from  forced  sale  is  valid. 
Rose  V.  Martin  (Civ.  App.),  33  S.  W. 
284. 

A  wife's  consent  is  not  necessary 
to  a  chattel  mortgage  made  by  the 
husband  on  exempt  personal  com- 
munity property.  Mason  v.  Bumpass. 
1  White  &  W.  Civ.  Cas.  Ct.  App.  § 
1339 

n.    Persons    Entitled    to    Claim 
Exemptions. 

A.    RESIDENTS. 

Nonresidents  of  the  state  of  Texas 
are    entitled    to    the    benefit    of    const. 


Tex.,  art.  16,  §  28,  and  Rev.  Stat., 
Tex.,  art.  218,  providing  that  no  cur- 
rent wages  for  personal  services  shall 
ever  be  subject  to  garnishment.  Bell 
V.  Indian  Live-Stock  Co.  (Sup.),  11  S. 
W.  344.  See,  generally,  the  title 
GARNISHMENT. 

B.  "EVERY    CITIZEN    OR    HEAD 
OF  FAMILY." 

The  exemption  of  property  from 
execution  by  act  of  183&;  in  favor  of 
"every  citizen  or  head  of  family"  ex- 
tends to  all  inhabitants  of  the  state, 
married  or  single  and  is  still  in  force. 
Cobb  V.   Coleman,    14  Tex.  594. 

At  the  passage  of  the  act  of  1839, 
the  laws  of  Spain  were  in  force  and 
by  these  there  were  many  exemptions, 
but  nothing  is  said  about  a  "single 
man,"  or  "heads  of  families."  Cobbs 
V.  Coleman,  14  Tex.  594. 

Separation  between  Husband  and 
Wife. — The  horse  and  wagon  of  a  per- 
son having  a  wife  and  five  children 
are  exempt  from  execution,  although 
for  one  year  prior  to  the  levy  of  the 
writ  he  has  not  lived  with  his  wife 
nor  contributed  to  her  support.  Rog- 
ers V.  Fox,  4  Willson,  Civ.  Cas.  Ct. 
App.   §   85,   16   S.   W.   781. 

Property  acquired  by  a  married 
man,  who  is  the  head  of  a  family, 
which  he  continues  to  occupy  and  use, 
with  his  servants,  after  dissolution  of 
the  marriage,  is  exempt  from  execu- 
tion. Withee  v.  Brown,  1  White  & 
W.   Civ.  Cas.  Ct.  App.  §  545. 

C.  PERSONS    IN     SERVICE     OF 
TEXAS. 

In  1847,  the  United  States  govern- 
ment issued  a  requisition  to  the  gov- 
ernor of  Texas  to  raise  a  military 
force  for  the  protection  of  the  Texas 
frontier.  Such  a  force  was  raised  and 
mustered  into  the  service  of  the  United 
States,  its  officers  receiving  commis- 
sions from  the  governor,  and  was  em- 
ployed on  that  frontier.  Held,  that 
officers  of  this  force  were  not  in  the 
service    of  Texas    within    the    meaning 
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of  the  act  of  1843  '  (Hart.  Dig.  art. 
1349),  which  exempts  from  liability  to 
forced  sales  the  land  of  persons  in  the 
service  of  Texas.  Highsmith  v.  Us- 
sery,  25  Tex.  Supp.  96. 
p.   ALIENS. 

See,  generally,  the  title  ALIENS, 
vol.   1,   p.   174. 

Aliens  are  entitled  to  the  benefit  of 
state  exemption  laws.  Cobbs  v.  Cole- 
man, 14  Tex.  594. 

E.  TRUSTEES. 

See,  generally,  the  title  TRUSTS 
AND   TRUSTEES. 

Where  a  defendant  in  execution  is 
in  possession  of  slaves  as  trustee  for 
others,  and  such  slaves  are  levied  on, 
he  has  a  right  and  it  is  legally  in- 
cumbent on  him  to  assert  the  claim 
on  behalf  of  the  beneficiaries  in  the 
trust,  and  to  maintain  the  exemption 
of  the  property  from  execution. 
Parker  v.   Portis,   14   Tex.   166. 

F.  SURVIVING  HUSBAND,  WIFE 
OR   NEXT  OF  KIN. 

The    statute,    Pasch.    Dig.    art.   54g7, 

providing  that  exempt  property  "does 
not  form  any  part  of  the  estate  of  a 
deceased  person  when  a  constituent 
of  the  family  survives,"  was  not  de- 
signed to  allow  any  mere  mortgage 
lien  to  be  so  enforced  as  to  deprive 
the  widow  and  children  of  the  exempt 
property,  or  an  allowance  in  lieu 
thereof.  Abney  v.  Pope,  52  Tex.  288. 

Under  the  provision  making  it  the 
duty  of  the  court  to  allow  to  the 
widow  and  children  a  certain  sum  in 
lieu  of  exempt  property  not  existing  in 
kind,  the  value  of  existing  exempt 
property  turned  over  in  kind  can  not 
be  deducted  from  the  sum  allowed. 
Cooper  V.  Pierce,  74  Tex.  526,  12  S. 
W.    211. 

The  right  of  a  surviving  wife  to  ex- 
empt personal  property  is  paramount 
to  all  ordinary  claims  against  the  es- 
tate.    Williams   v.    Hall.   33   Tex.   212. 

The  surviving  widow  of  one  who 
dies  leaving  no  homestead  is  entitled 
to   an   allowance    in   lieu    of   such   per- 


sonal property  exempt  from  forced 
sale  as  her  husband  did  not  leave  her 
at  the  time  of  his  death.  Terry  v. 
Terry,    39   Tex.   310. 

Under  Prob.  Act  1870,  the  surviving 
widow  is  entitled  to  an  allowance  in 
lieu  of  such  personal  property  exempt 
by  law  from  sale  as  her  husband  did 
not  leave  her  at  the  time  of  his  death. 
Mayman  v.  Reviere,  47  Tex.  357. 

The  minor  children  of  a  widower  on 
his  death  are  entitled  to  property  ex- 
empt from  execution.  Moore  v. 
Owsley,   37  Tex.   603. 

Where  the  estate  has  not  the  prop- 
erty in  kind,  the  minor  children  of  a 
widower  at  his  death  are  entitled  to 
an  allowance  in  lieu  of  the  specific 
property  exempt  from  execution. 
Moore  v.  Owsley,  37  Tex.  603. 

The  minor  children  of  a  son  of  a 
decedent  are  not  entitled  to  an  al- 
lowance in  lieu  of  exempt  property, 
where  such  son's  family  were  not  con- 
stituents of  deceased's  family  at  the 
time  of  his  death.  Glasscock  v. 
Stringer   (Civ.  App.),  33  S.  W.  677. 

Heirs  of  a  deceased  survivor  of  a 
community  can  not  claim  the  exemp- 
tion existing  in  her  favor  in  her  life- 
time. Peters  v.  Hood,  2  Willson,  Civ. 
Cas.  Ct.  App.  §  377. 

On  the  death  of  the  husband  ex- 
empt personalty  passes  to  the  surviv- 
ing wife  free  from  the  debts  of  the 
community,  and  at  her  decease  de- 
scends to  her  collateral  heirs  free  from 
liability  for  such  debts.  Cameron  v. 
Morris,   83   Tex.   14,   18   S.   W.  422. 

Stepmother  and  Children. — Under 
Batt's  Civ.  St.  art.  2049,  §  4,  providing 
that  if  there  be  children  of  the  de- 
ceased, of  whom  the  widow  is  not  the 
mother,  the  share  of  such  children  in 
such  exempted  property,  except  the 
homestead,  shall  be  delivered  to  them, 
children  of  a  deceased  person  are  en- 
titled to  recover  from  the  widow  of 
their  father,  their  step^mother,  their 
share  of  exempt  personal  property  sold 
by  her,  where  she  appropriated  all  of 
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the  proceeds  thereof.     Burns  v.  Falls, 
66  S.  W.  576,  23  Tex.  Civ.  App.  386. 

Minor  ChUdren  of  First  Wife.-^ 
Under  Rev.  St.  1895,  arts.  2037-2041, 
2046-2051,  where  an  allowance  is  made 
in  lieu  of  exemptions  in  the  matter  of 
the  estate  of  a  decedent  leaving  a  sec- 
ond wife  and  minor  children  by  the 
first  wife,  such  minors  share  therein. 
Wilson  V.  Brinker  (Civ.  App.),  76  S. 
W.    213. 

m.    Continuation  of  Exemptions 
and  Waiver  of  Right. 

A.     CONTINUATION. 

An  exemption  of  a  trade  apparatus 
from  execution,  under  Rev.  St.  arts. 
2395,  2397,  terminates  on  the  owner's 
abandoning  his  trade.  McCord-Col- 
lins  Co.  V.  Lazarus  (Civ.  App.),  50  S. 
W.   1048. 

When  a  mechanic  abandons  his 
trade  his  tools  are  no  longer  exempt 
from  execution.  Willis  &  Bro.  v.  Mor- 
ris, 66  Tex.  628,  1  S.  W.  799. 

Certain  mechanics,  M.,  R.,  and  S., 
erected  a  house  for  the  manufacture 
of  cotton  gins,  etc.  At  one  time  all 
worked  in  the  factory.  Afterwards 
they  started  a  mercantile  establish- 
ment,, of  which  S  took  charge,  and 
gave  it  his  principal  attention.  M. 
superintended  and  worked  in  the  fac- 
tory, and  R.  traveled  in  the  interest 
of  the  firm,  and,  when  not  so  engaged, 
also  worked  in  the  factory.  Held,  that 
M.  and  R.  had  not  abandoned  their 
trade  as  mechanics,  and  were  entitled 
to  the  exemption  from  levy  of  the 
tools  of  their  trade,  but  that  S.  had 
permanently  abandoned  his  trade,  and 
his  tools  were  no  longer  exempt.  Wil- 
lis V,  Morris,  66  Tex.  628,  1  S.  W.  799. 

An  exemption  of  personal  property 
from  forced  sale,  while  the  debtor  has 
a  family,  does  not  continue  in  his 
favor,  after  the  other  members  of  the 
family  are  dead.  Allen  v.  Ashburn,  65 
S.   W.   45,  27   Tex.   Civ.   App.  239. 

Exemption  from  execution  of  lands 


granted  to  soldier  under  act  1837, 
ceases  at  death.  Hubbard  v.  Home,  24 
Tex.   270,   272. 

B.    WAIVER. 

1.  Power  to  Waive. 

Property  exempt  from  execution  is 
not  subject  to  be  levied  on,  even  if 
pointed  out  to  the  sheriff  by  the  head 
of  the  family.  Ross  v.  Lister,  14  Tex. 
469. 

2.  Consent  to  Levy. 

Where  the  husband  consents  to  the 
issuance  and  levy  of  a  writ  of  attach- 
ment upon  community  property  which 
is  exempt,  and  there  is  no  complaint 
by  the  wife  that  it  was  fraudulently 
done  to  deprive  her  of  the  privilege, 
the  exemption  will  be  deemed  to  have 
been  waived.  Dodge  v.  Knight  (Sup.), 
16  S.  W.  626. 

3.  Estoppel  or  Forfeiture. 

A  daughter,  who  claims  as  her  prop- 
erty a  chattel  levied  on  as  her  father's, 
can  not  plead  that,  as  part  of  his  house- 
hold furniture,  it  was  exempt  from 
levy.     Connor  v.  Hawkins,  64  Tex.  544. 

A  daughter  claimed  a  piano  levied 
on  as  the  property  of  her  father  to 
satisfy  an  execution  against  him,  and 
filed  her  bond  and  affidavit  for  trial  of 
right  of  property,  the  pfano  being  held 
by  a  railroad  company  as  the  property 
of  her  father.  An  issue  was  made  up, 
the  claimant  asserting  that  the  prop- 
erty was  her  own.  Six  months  later 
she  filed  a  plea  setting  up  that  the 
piano,  if  the  property  of  her  father, 
was  exempt  as  part  of  the  household 
furniture.  Held,  that  not  having  been 
in  possession  of  the  property  at  the 
time  it  was  seized,  claimant  by  claim- 
ing that  the  title  was  in  her  father, 
put  herself  in  the  position  of  a  third 
party,  setting  up  an  exemption  which 
defendant  in  execution  did  not  assert, 
and  that  the  plea  should  have  been 
disallowed.  Conner  v.  Hawkins,  64 
Tex.   544. 

A  fraudulent  conveyance  of  prop- 
erty   does    not    constitute    a    forfeiture 
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of  a  right  of  exemption  therein.  King 
V,  Harter,  70  Tex.  579,  8  S.  W.  308. 

Wages  Remaining  with  Treasurer. 
— Where  money  exempt  to  a  physician 
as  current  wages  for  personal  services 
due  him  from  a  city  is  left  in  the  city 
treasury  after  demand  has  been  made 
for  the  same  by  the  physician  and  pay- 
ment of  the  entire  amount  refused,  the 
fact  that  it  remains  in  the  treasury 
does  not  operate  as  a  forfeiture  of  the 
right  to  claim  it  as  exempt.  Sydnor 
V.  City  of  Galveston,  4  Willson,  Civ. 
Cas.  Ct.  App.  §  59,   15  S.  W.  202. 

IV.    Specific  Exemptions. 
A.    IN    GENERAL. 

"It  may  be  well  to  observe  that  at 
the  passage  of  the  act  of  1839  the 
laws  of  Spain  were  in  force,  and  by 
these  there  were  many  exemptions. 
There  is  no  reference  here  but  the  In- 
stitutes of  Aso  &  Manuel,  as  found  in 
White,  and  from  these  it  appears  that 
among  the  reservations  were  imple- 
ments and  beasts  of  husbandry,  bread 
of  bakers,  tools  of  artificers,  books  of 
advocates  and  students,  beds,  wearing 
apparel,  and  other  things  necessary 
for  daily  use."  Cobbs  v,  Coleman,  14 
Tex.   594,  598. 

"In  making  the  exemptions  our  con- 
stitution and  statutes  selected  articles 
most  certainly  contributing  to  the 
ease,  comfort  and  independence  of  the 
family.  They  allow  the  family  a  home 
and  its  furniture,  horses  and  cattle  to 
labor  for  them  and  contribute  to  their 
sustenance,  and  the  tools  of  trade  for 
the  head  of  the  family  to  use  in  mak- 
ing a  support."  Schneider  &  Bro.  r. 
Bray,   59  Tex.  668,  671. 

"Should  any  of  these  articles  be- 
come useless,  decayed,  or  not  of  so 
much  service  as  would  others  of  the 
same  species,  the  law  does  not  com- 
pel the  owner  to  keep  them,  but  he 
may  exchange  them  for  others  of  more 
service  to  him.  Otherwise  the  benefi- 
cient  effects  of  the  law  would  be  in  a 


great  measure  defeated."  Schneider  & 
Bro.  z\  Bray,  59  Tex.  668,  671.  Sec 
ante,  "Exchange,"  I,  J,  2. 

B.    HOUSEHOLD   AND   KITCHEN 

FURNITURE. 
1.    In  General. 
"The    statute    provides     as    follows: 

'The  following  property  shall  be  re- 
served to  every  family,  exempt  from 
attachment  or  execution,  and  every 
other  species  of  forced  sale  for  the 
payment  of  debts.*  *  *  *  'All 
household  and  kitchen  furniture.*  (Rev. 
Stat.,  art  2335.)"  Alsup  v.  Jordan,  69 
Tex.  300,  304,  6  S.  W.  831;  Hammer  z\ 
Woods,  6  Tex.  Civ.  App.  179,  24  S.  VV. 
942. 

The  existing  statute  places  no  limit 
on  the  value  of  the  household  and 
kitchen  furniture  which  it  declares 
shall  be  exempt  from  forced  sale; 
former  statutes  did.  Alsup  &  Thomp- 
son V.  Jordan,  69  Tex.  300,  6  S.  W. 
831;  Mueller  v.  Richardson,  82  Tex. 
361,  18  S.  W.  693;  Hammer  v.  Woods^ 
6  Tex.  Civ.  App.   179,  24  S.  W.  942. 

Under  Rev.  St.  art.  2335,  exempting 
household  and  kitchen  furniture,  all 
such  property  is  exempt,  no  matter 
when  acquired,  and  without  reference 
to  the  quantity  or  value  thereof,  or 
whether  it  all  be  at  the  same  place. 
Neeper  v.  Irons,  3  Willson,  Civ.  Cas. 
Ct.  App.  §  183. 

"The  general  definition  of  liouse- 
hold/  when  used  as  a  qualifying  word,  is 
pertaining  or  belonging  to  the  house 
or  family,  and  it  is  so  evidently  used 
in  the  statute  under  consideration,  the 
purpose  of  which  is  to  exempt  articles 
belonging  to  a  family.  And  in  such 
a  connection  the  word  'furniture'  is 
one  of  very  broad  signification,  and, 
according  to  lexicographers,  embraces 
a  supply  of  necessary,  convenient  or 
ornamental  articles  with  which  a  resi- 
dence is  equipped.  The  statute  de- 
clares that  'the  ordinary  signification 
shall  be  applied  to  words,  except  words 
of  art  or  words  connected  with  a  par- 
ticular  trade   or   subject   matter,   when 
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they  have  the  signification  attached  to 
them  by  experts  in  such  art  or  trade, 
or  with  reference  to  such  subject 
matter;  (Rev.  Stat.,  art.  3138.)"  Al- 
sup  V.  Jordan,  69  Tex.  300,  304,  6  S. 
W.  831. 

**Looking  to  the  entire  article  giv- 
ing the  exemption,  it  is  evident  that 
the  legislature  did  not  intend  to  limit 
the  exemptions  to  such  things  as  are 
necessaries  to  the  family.  It  exempts 
'the  family  library  and  all  family  por- 
traits and  pictures.'  This  will  em- 
brace the  entire  collection  of  books 
belonging  to  the  family,  without  ref- 
erence as  to  whether  they  are  such  as 
convey  information  necessary  in  the 
ordinary  affairs  of  life,  or  such  as 
merely  minister  to  the  pleasure  or 
amusement  of  the  family  or  some  of 
its  members.  It  also  exempts  'one 
carriage  or  buggy;'  vehicles  convenient 
but  not  necessaries  in  every  family." 
Alsup  V.  Jordan,  69  Tex.  300,  305,  6  S. 
W.  831.  See,  also,  Mueller  v,  Rich- 
ardson, 82  Tex.  361,  18  S.  W.  693. 

2.  Necessity  for  Actual  or  Construct- 
ive Use. 
An  article  of  furniture  is  not  ex- 
empt from  execution  unless  it  is  in 
the  actual  or  constructive  use  of  the 
owner  as  a  part  of  his  household 
furniture,  or  is  destined  to  be  so  used. 
Conner  v.  Hawkins,  66  Tex.  639,  2  S. 
W.  520. 

8.    Rifle  and  Piano. 

A  rifle  is  not  exempt,  under  St.  1839, 
as  an  article  of  household  and  kitchen 
furniture,  though  it  might  be  as  the 
furniture  of  a  frontiersman's  tent  or 
cabin.  Choate  v.  Redding,  18  Tex. 
579. 

Piano. — The  statute  exempting  from 
forced  sale  "all  household  and  kitchen 
furniture"  embraces  all  necessary  con- 
venient or  ornamental  articles  with 
which  a  household  is  equipped,  and 
may  "nclrde  a  piano  used  for  the  in- 
struction of  children  in  music,  as  the 
legislature  did  not  intend  to  limit  the 


exemption  to  such  articles  as  are  mere 
necessaries  to  a  family.  Alsup  & 
Thompson  r.  Jordan,  69  Tex.  300,  6  S. 
W.  831;  Betz  v.  Maier,  12  Tex.  Civ. 
App.   219,  221,  33   S.   W.   710. 

A  pianoforte  is  not  exempt  from  at- 
tachment and  execution  as  an  article 
of  household  furniture.  Alsup  v, 
Jordan,  69  Tex.  300,  6  S.  W.  831. 

4.  Furniture  Used  in  Hotel,  Boarding 
House   or  Restaurant. 

Under  Pasch.  Dig.  art.  6834,  ex- 
empting from  forced  sale  the  house- 
hold and  kitchen  furniture  of  a  family, 
used  by  them  as  such,  the  furniture  of 
a  hotel,  used  for  the  accommodation 
of  guests,  is  not  exempt.  Bond  v,  El- 
lison, 2   Posey  Unrep.   Cas.  387. 

The  exemption  of  "all  household 
and  kitchen  furniture"  from  forced 
sale  does  not  include  such  furniture 
when  used  in  hotels  and  restaurants, 
beyond  that  which  is  used  by  the  fam- 
ily. Heidenheimer  v.  Blumenkron,  56 
Tex.  308;  Frank  v.  Bean,  3  App.  Civ. 
Cases,  §  210;  Dodge  v.  Knight  (Sup.), 
16  S.   W.  626. 

Chief  Justice  Stayton,  in  Mueller  v. 
Richardson,  82  Tex.  361,  18  S.  W.  693, 
passing  upon  these  facts,  says:  "The 
statute  now  in  force  exempts  from 
forced  sale  'all  household  and  kitchen 
furniture.*  Rev.  Stat.,  art.  335.  There  is 
no  limitation  on  the  exemption,  based 
either  on  value  or  necessity  of  the 
family  for  the  use  of  the  property  to 
which  the  exemption  applies;  and  the 
only  inquiry  in  this  case  is,  was  the 
property  levied  on,  within  the  mean- 
ing of  the  statute,  household  and 
kitchen  furniture?"  Hammer  z'.  Woods, 
6  Tex.  Civ.  App.  179,  184,  24  S.  W. 
942. 

"He  then  says:  *It  seems  to  us  that 
personal  property  held  only  for  pur- 
poses of  business,  such  as  that  of  hotel 
or  restaurant  keeping,  ought  not  to  be 
held  "household  furniture"  within  the 
meaning  of  statutes  giving  exemptions, 
although  that  used  by  a  family  in  the 
same  building  for  the  use  and  comfort 
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of  the  family  might  be;  for  in  the  one 
case  the  property  is  held  and  used  for 
purpose  of  business  and  profit,  to  se- 
cure which  this  particular  exemption 
is  not  given;  while  in  the  other  the  ex- 
emption is  given  to  secure  the  neces- 
sities, comforts,  and  conveniences  of 
the  family  in  a  home.  The  primary 
purpose  in  the  one  case  is  profit,  while 
in  the  other  it  is  protection,  comfort, 
and  convenience  to  the  family,  which 
ought  not  to  be  denied  because  inci- 
dentally support  for  the  family  may 
be  secured  by  the  temporary  use  of  the 
exempt  property  in  the  home/ " 
Hammer  v.  Woods,  6  Tex.  Civ.  App. 
17«,   184,   24   S.   W.   942. 

Widow  Taking  Boarders  for  Sup- 
port.— Rev.  Stat.,  art.  2335,  exempts 
from  sale  under  execution  **all  house- 
hold and  kitchen  furniture"  of  the 
debtor.  Held,  where  a  widow  with 
one  child  occupied  a  house  of  seven 
or  eight  rooms,  and  took  boarders  in- 
cidentally for  the  purpose  of  support, 
that  she  was  entitled  to  hold  exempt 
from  sale  the  furniture  in  the  rooms 
occupied  by  the  boarders.  Mueller  v. 
Richardson,  82  Tex.  361,  18  S.  W.  693. 

C.   HORSES  AND  WAGONS. 
1.  Horses. 

Horse  Not  an  Implement  or  Appa- 
ratus of  Trade. — A  horse  us^d  by  one 
in  cutting  hay  can  not  be  claimed  as 
exempt  from  attachment  under  a  stat- 
ute reserving  to  the  debtor  the  tools 
and  apparatus  of  his  trade.  Tucker  v. 
Napier,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  670.  See  post,  "Tools,  Appa- 
ratus and  Books  of  Trade  or  Profes- 
sion," IV,  J. 

What  the  Word  "Horses"  as  Used 
in  Statute  Includes — Mules. — The  word 
"horses"  in  the  statute  exempting  two 
horses  includes  mules.  Allison  v. 
Brookshire,  38  Tex.  199;  Betz  v,  Maier, 
12  Tex.  Civ.  App.  219,  221,  33  S.  W. 
710. 

"In  the  exemption  of  two  horses  the 
legislature  evidently  intended  to  pro- 
tect   to   a    family   animals    to   cultivate 


the  soil,  as  well  as  to  ride  or  drive; 
and  we  think  it  would  be  a  very  illib- 
eral construction  of  the  legislative  in- 
tent to  say,  that  the  use  of  the  word 
horses,  in  that  connection,  excluded 
geldings,  mares  or  mules,  since  all  are 
used  for  the  same  purposes."  Allison 
V.   Brookshire,   38   Tex.   199,  201. 

"The  usefulness  and  services  of  a 
mule  are  identical  with  that  of  a  horse, 
at  least  so  far  as  the  exemption  is 
concerned;  and  as  in  common  par- 
lance the  mule  is  hardly  distinguisha- 
ble from  the  horse,  we  are  of  the 
opinion  that  the  word  horses,  as  used 
in  that  statute,  includes  mules  also." 
Allison  V.  Brookshire,  38  Tex.  199. 
202. 

Shoes,  Saddle,  etc. — The  exemption 
of  a  horse  from  execution  includes  not 
only  the  subject  itself,  but  everything 
absolutely  essential  to  its  beneficial 
enjoyment;  as  shoes,  saddle,  etc. 
Cobbs  V.  Coleman,  14  Tex.  594;  Betz 
V.  Maier,  12  Tex.  Civ.  App.  219.  221, 
33   S.   W.  710. 

An  only  horse  and  rope  are  exempt 
from  execution.  Dearborn  v.  Phillips, 
21  Tex.  449;  Betz  v,  Maier,  12  Tex. 
Civ.  App.  219,  221,  33  S.  W.  710. 

"As  to  martingales,  the  maxim  of 
de  minimis  non  curat  lex  may  very 
well  apply.  They  are  not  so  generally 
essential  as  a  bridle  and  saddle,  but 
they  may  frequently,  and  to  save  ex- 
ecutive officers  from  difficulties  who 
can  have  no  certain  tests,  martingales 
may  be  regarded  as  included  within 
the  reservation  of  the  horse."  Cobbs 
V.  Coleman,   14  Tex.  594,   599. 

"The  reason  for  these  exemptions 
is  because  they  are  necessary  for  the 
beneficial  enjoyment  of  the  horse." 
Anderson  v.  McKay,  30  Tex.   186.  190. 

Bridles  and  Saddles  Must  Be  of  a 
Reasonable  Value. — "All  the  imple- 
ments of  husbandry  are  not  allowed 
to  exceed  fifty  dollars  in  value,  and 
the  whole  policy  of  the  act  is  to  sub- 
tract no  more  from  the  creditor  than 
is  essential  to  the  moderate  support  of 
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the  debtor;  and  while  the  law  would 
not  permit  the  horse  to  be  so  stripped 
as  to  be  almost  valt^less,  nor  suffer 
the  spirit  of  the  freeman  who  owns 
him  to  be  exposed  to  unnecessary  hu- 
miliation, yet  extravagance  would  not 
be  justified  and  bridles  and  saddles 
beyond  a  reasonable  value  might  be 
exposed  to  seizure."  Cobbs  v.  Cole- 
man,  14   Tex.   594,   599. 

Two  colts,  which  have  never  been 
used  as  a  team  for  the  family,  and 
only  one  of  which  has  been  broken 
to  use,  the  other  being  too  young, 
may  be  claimed  as  exempt,  under  Rev. 
Stat.  1895,  art.  2395,  exempting  two 
head  of  horses  to  each  family.  Hall 
V.  Miller,  51  S.  W.  36,  21  Tex.  Civ. 
App.   336. 

A  jackass  is  exempt  under  Rev. 
Stat.,  art.  2335,  exempting  horses. 
Robinson  v.  Robertson,  2  Willson, 
Civ.  Cas.  Ct.  App.  §  254;  Betz  v, 
Maier,  12  Tex.  Civ.  App.  219,  221,  33 
S.  W.  710. 

Bicjrcle. — Courts  will  not  engraft 
upon  a  statute  exempting  a  horse 
from  execution,  a  bicycle  useful  for 
the  same  purpose.  Smith  v.  Horton, 
19  Tex.  Civ.  App.  28,  46  S.  W.  401. 
See  post,  "In  General,"  IV,  J,  5,  a. 
2.  Wagons. 

What  the  Word  •'Wagon"  as  Used 
in  Statute  Includes. — Laws  1866,  p. 
160,  exempting  certain  articles  of 
property  of  citizens  from  forced  sale, 
includes  by  the  word  "wagon"  all 
four-wheeled  vehicles,  whether  cov- 
ered or  placed  upon  springs,  and  for 
whatever  use  they  may  be  employed, 
whether  for  the  transportation  of 
property  or  persons.  Rodgers  v.  Fer- 
guson,   32    Tex.    533. 

Under  the  statute  of  1866  relating 
to  exemptions,  a  carriage,  the  only 
vehicle  owned  by  defendant  in  execu- 
tion, was  exempt.  Nichols  v.  Clai- 
borne,  39  Tex.   363. 

Dray. — Under  the  statute  exempt- 
ing from  forced  sale  one  wagon  and 
one    carriage    or    buggy,    a    dray    of    a 


drayman  is  exempt.  Cone  v.  Lewis, 
64  Tex.  331. 

The  statute  does  not  g^ive  the  ex- 
emption of  a  vehicle  which  may  be 
classed  as  a  "wagon"  to  those  pursu- 
ing any  given  occupation,  alone,  but 
"to  every  family."  In  the  case*  of  a 
drayman  the  exemption  would  seem 
peculiarly  appropriate  and  in  har- 
mony with  the  spirit  of  the  statute, 
which  exempts  "all  implements  of 
husbandry,"  and  "all  tools,  apparatus 
and  books  belonging  to  any  trade  or 
profession."  Cone  v.  Lewis,  64  Tex. 
331.  See  post.  "Tools,  Apparatus  and 
Books  of  Trade  or  Profession,"  IV.  J. 

The  statute  exempts  from  forced 
sale  one  wagon  and  one  carriage  or 
buggy;  in  determining  whether  a  dray 
is  included  within  the  meaning  of  the 
term  "wagon."  the  intention  of  the 
legislature  in  giving  the  exemption 
must  be  considered  and  followed.  The 
intention  was  to  protect  all  heads  of 
families  in  the  pursuit  of  their  occu- 
pations, and  a  correct  construction  of 
the  law  would  seem  to  protect  dray- 
men and  cartmen  in  the  possession  of 
their  vehicles.  Cone  v.  Lewis,  64  Tex. 
331. 

"In  Rodgers  v.  Ferguson,  32  Tex. 
533,  drays  and  cars  are  held  to  be  in- 
cluded within  the  term  wagon  when 
used  in  the  exemption  statutes."  Betz 
V.  Maier.  12  Tex.  Civ.  App.  219,  221, 
33    S.   W.   710. 

D.      PROVISIONS,   FORAGE   AND 
CROPS. 

1.     Provisions   in   GeneraL 

Under  Rev.  St.  art  2335,  exempting 
all  provision  and  forage  on  hand  for 
home  consumption,  a  debtor  may  re- 
tain all  grain  necessary  for  the  sup- 
port of  his  family  and  stock  until  in 
the  ordinary  routine  of  farm  opera- 
tion a  new  supply  will  be  furnished  by 
another  crop.  Anderson  v.  Larre- 
more,  1  White  &  W.  Civ.  Cas.  Ct.  App. 
§   951. 

The  allowance  of  provisions    should 
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be  such  as  a  provident  man  would 
ordinarlily  keep  on  hand.  Ward  v. 
Gibbs,  10  Tex.  Civ.  App.  287,  30  S. 
W.   1125. 

On  an  issue  as  to  whether  wheat 
levied  on  under  an  attachment  was 
exempt  or  not,  a  charge  that  the  jury 
were  to  determine  whether  the  grain 
levied  on  was  necessary  for  home  con- 
sumption, and  that  the  provisions  and 
forage  provided  for  extends  for  the 
year  only  in  which  it  has  been  re- 
served, was  erroneous,  and,  instead  of 
giving  the  same,  the  court  should  have 
followed  the  language  of  the  statute, 
exempting  provisions  and  forage  on 
hand  for  home  consumption.  Bell  v. 
Fox,  84  S.  W.  384,  37  Tex.  Civ.  App. 
522. 

Cotton  Neither  Provision  Nor  For- 
age.— Under  Rev.  St.  2335,  exempting 
from  sale  under  execution  all  the  pro- 
visions and  forage  on  hand  for  home 
consumption,  cotton  is  not  included 
as  either  provisions  or  forage.  Selig- 
son  V,  Staples,  1  White  &  Civ.  Cas.  Ct. 
App.  §   1072. 

Property  in  Lieu  of  "Provisions"  or 
"Forage."— The  debtor  is  not  entitled 
to  claim  other  property  in  lieu  of  the 
"provisions"  and  **forage.'*  Exempted 
under  Rev.  St.  §  2335,  Seligson  v. 
Staples,  1  White  &  Civ.  Cas.  Ct.  App. 
§  1072. 

Question  for  Jury.— It  is  for  the 
jury  to  determine  whether  or  not  pro- 
visions seized  under  execution  were 
held  by  the  judgment  debtor  for  home 
consumption,  and  exempt.  Ward*  v. 
Gibbs,  10  Tex.  Civ.  App.  287,  30  S.  W. 
1125. 

2.    Forage  for  Stock. 
Under  Rev.  St  1895,  art.  2395,  subd. 

15,  exempting  from  forced  sale  "all 
provis-ons  and  forage  on  hand  for 
home  consumption,"  cotton  seed  suit- 
able for  feeding  stock  is  exempt,  if 
the  supply  reserved  be  not  unreason- 
ably excessive,  though  it  may  not,  in 
view  of  other  forage   on   hand,  be  in- 


dispensable, and  therefore  an  instruc- 
tion that  the  forage  must  be  "neces- 
sary" for  home  consumption,  to  ren- 
der it  ejfempt,  is  erroneous.  Stephens 
V.  Hobbs,  14  Tex.  Civ.  App.  148,  36  S. 
W.    287. 

Corn  for  More  Hogs  than  Are  Ex- 
empt.— Where  an  execution  defendant 
claims  corn  levied  on  to  be  necessary 
to  him,  as  the  head  of  a  family,  for 
home  consumption,  and  hence  exempt, 
it  is  not  made  subject  to  the  execu- 
tion by  the  bare  fact  that  he  owns  100 
hogs,  instead  of  20,  the  number  ex- 
empt from  execution.  Burris  v.  Booth 
(Civ.  App.)  40  S.  W.  186. 

3.    Crops  Growing  on  Homestead. 

See,  generally,  the  titles  CROPS, 
vol.  5,  p.  537;  HOMESTEAD  EX- 
EMPTIONS. 

Unpicked  cotton  grown  upon  the 
homestead  is  exempt  from  execution. 
Coates  V,  Caldwell,  71  Tex.  19,  8  S.  W. 
922;  Eaves  v.  Williams,  10  Tex.  Civ. 
App.  423,  31  S.  W.  86;  Allen  v.  Ash- 
burn,  27  Tex.  Civ.  App.  239,  65  S. 
W.  45. 

Crops  growing  upon  the  homestead 
do  not  lose  their  exempt  character  by 
virtue  of  being  severed  from  the  soil 
and  gathered  under  a  writ  of  garnish- 
ment wrongfully  levied  thereon.  Stagg 
V.  Piland,  31  Tex.  Civ.  App.  245.  71 
S.  W.  762.  See,  generally,  the  title 
GARNISHMENT. 

E.  CURRENT  WAGES  FOR  PER- 
SONAL  SERVICES. 

See,  generally,  the  title  GARNISH- 
MENT. 

1.    Definition. 

"Current  means  running,  now  pass- 
ing or  present  in  its  progress.  Wages 
means  a  compensation  given  to  a  hired 
person  for  his  services.  Current  wages 
are  such  compensation  for  personal 
services  as  are  to  be  paid  periodically, 
or  from  time  to  time,  as  the  services 
are  rendered;  as  when  the  services  are 
to  be  paid  for  by  the  hour,  day.  week, 
month  or  year.    The  services  rendered 
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must  be  such  as  that  the  compensation 
therefor  is  measured  by  the  time  of  the 
continuance  of  the  service."  Dempsey 
V.  McKennell,  2  Tex.  Civ.  App.  284, 
285,  23  S.  W.  525. 

2.  What  Constitutes  Current  Wages. 

Appellant  employed  appellee  to  nurse 
him  through  a  spell  of  sickness,  and 
promised  to  pay  him  well  for  his  serv- 
ices, but  there  was  no  agreement  fix- 
ing the  compensation  to  be  paid, 
either  for  the  entire  service,  or  by 
the  hour,  day,  week  or  month.  The 
mere  circumstance  that  the  rate  of 
compensation  is  not  agreed  on  in  ad- 
vance, ought  not  to  take  the  case  out 
of  the  exemption.  In  nursing,  appellee 
was  actually  occupied  by  the  day,  and 
his  right  to  compensation  accrued  as 
he  served,  being  measured  by  custom- 
ary or  reasonable  rates,  and  was  cer- 
tainly "compensation  to  a  hired  per- 
son for  services,'*  and  current  because 
accruing  during  the  continuance  of 
service,  and  the  amount  measured  by 
the  time  of  his  employment.  Dempsey 
V.  McKennell,  2  Tex.  Civ.  App.  284, 
23  S.  W.  525. 

3.  Offset   against   Current   Wages. 

See  ante,  '^Liability  to  Set-Off,"  I,  H. 

F.  PENSION  MONEY. 

See  generally,  the  title  PENSIONS. 

Prob.  Act  1870,  making  property  re- 
served by  law  from  forced  sale  form 
no  part  of  the  estate  of  a  deceased  per- 
son where  a  constituent  of  the  family 
survives,  does  not  apply  to  a  pension 
warrant  issued  to  a  veteran  soldier 
under  Acts  1874,  p.  114.  Heard  v. 
Xorthington,  49  Tex.  439.  See  Hub- 
bard V.  Home,  24  Tex.  270. 

G.  PROPERTY  INTENDED  FOR 
IMPROVEMENT  OF  HOME- 
STEAD. 

See,  generally,  the  title  HOME- 
STEAD  EXEMPTIONS. 

"Lumber  to  Build  Residence  Is  Ex- 
empt from  Forced  Sale."— "Appellant 
had   purchased  a  tract   of  unimproved 


land,  which  he  designed  to  make  his 
homestead.  He  owned  no  other  land. 
He  purchased  lumber  with  which  to 
erect  upon  said  land  a  house  to  reside 
in.  A  portion  of  this  lumber  he  had 
hauled  to  a  place  of  safety  near  the 
land,  and  there  left  it  until  he  could 
get  the  balance  of  his  lumber  from  the 
mill.  Appellee  had  an  execution 
against  appellant,  which  he  caused  to 
be  levied  upon  the  lumber  which  had 
been  hauled  and  left  near  appellant's 
land.  Appellant  brought  this  suit  to 
enjoin  the  sale  of  the  lumber,  upon  the 
ground  that  it  was  a  part  of  his  home- 
stead, and  was  therefore  exempt  prop- 
erty. Upon  a  hearing  of  the  case,  the 
temporary  injunction  which  had  pre- 
viously been  granted  was  dissolved, 
and  it  was  adjudged  that  appellant  take 
nothing  by  his  suit,  and  pay  the  costs. 
Held,  the  lumber  bought  and  intended 
for  erecting  a  dwelling  house,  on  the 
site  selected  by  appellant  for  a  home- 
stead, was  exempt  from  forced  sale. 
The  petition  and  evidence  showed  the 
time  when  the  land  was  destined  for 
the  future  residence  of  appellant  and 
his  family,  and  the  steps  taken  towards 
building  upon  the  land,  and  the  reason 
why  he  had  been  prevented  from  im- 
proving and  occupying  it.  The  inten- 
tion to  use  the  lumber  and  in  build- 
ing a  dwelling  house  upon  the  land  to 
be  occupied  by  him  as  his  residence  is 
evidenced  by  unmistakable  acts.  The 
fact  that,  at  the  time  the  lumber  was 
levied  upon,  the  lumber  was  not  on 
his  land,  would  not  affect  the  question. 
(Cobbs  r.  Coleman,  14  Tex.  594;  An- 
derson V.  McKay,  30  Tex.  186;  Stone 
V.  Darnell,  20  Tex.  11;  Franklin  v. 
Coffee,  18  Tex.  413.)"  McArnis  v.  Mc- 
Intyre,   1   App.  Civ.  Cases,  §  513. 

H.    INSURANCE  MONEY. 

See,  generally,  the  title  INSUR- 
ANCE. 

Where  a  will  directs  payment  of 
testator's  debts,  and  bequeaths  a  life 
insurance  policy,  payable  to  testator, 
"his    executors,    administrators,    or   as- 
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signs,"  to  his  widow  and  child,  and  the 
estate  becomes  insolvent  during  ad- 
ministration, the  creditors  may  resort 
to  the  insurance  fund  for  the  payment 
of  their  claims.  Dulaney  v.  Walsh 
(Civ.  App.),  37  S.  W.  615,  affirmed  38 
S.  W.  748,  90  Tex.  329. 

I.  PROCEEDS  OF  EXEMPT 
PROPERTY. 

A  judgment  for  the  sale  of  property 
exempt  is  itself  exempt,  and  can  not 
be  subjected  to  an  execution  against 
the  judgment  creditor.  Howard  v. 
Tandy,  79  Tex.  450,  15  S.  W.  578. 

Where  the  owner  of  exempt  prop- 
erty seized  under  execution,  is  not  able 
to  give  bond  and  avail  himself  of  the 
more  expeditious  remedy  of  replevin, 
has  act  in  suing  for  damages  and  ob- 
taining a  judgment  does  not  deprive 
him  of  his  right  to  exemption,  but  such 
right  of  exemption  attaches  to  his  re- 
covery of  damages.  Howard  v,  Tandy, 
79  Tex.  450. 

A  final  judgment  for  conversion  is 
subject  to  garnishment  in  a  suit  in  a 
different  court,  where  it  appears  that, 
although  some  of  the  property  con- 
verted was  exempt  from  forced  sale, 
all  of  it  was  not,  there  being  nothing 
to  show  how  much  of  the  judgment 
proceeded  from  exempt  property. 
Burke  v,  Hance,  76  Tex.  76,  13  S.  W. 
163. 

Insurance  Money. — Money  due  from 
a  policy  of  fire  insurance,  taken  by  a 
debtor  for  his  own  protection,  for  loss 
of  personal  property  which  is  exempt 
from  execution,  is  not  subject  to 
garnishment,  even  where  the  creditor 
has  a  lien  on  the  property  destroyed. 
Ward  V.  Goggan,  4  Tex.  Civ.  App.  274, 
23  S.  W,  479. 

J.      TOOLS,     APPARATUS     AND 
BOOKS   OF  TRADE  OR  PRO- 
FESSION. 
1.    Definitions. 

"Mr.  Webster  gives  the  following 
definition  of  'apparatus':  Things  pro- 
vided as  a  means  to  some  end,  as  the 


tools  of  an  artisan,  the  furniture  of  a 
house,  instruments  of  war.  In  more 
technical  language,  a  complete  set  of 
instruments  or  utensils  for  perform- 
ing any  operation  or  experiment.'" 
Tucker  v.  Napier,  1  App.  Civ.  Cases, 
§§  670,  672. 

"The  word  profession,  in  its  larger 
and  broader  nwaning,  is  defined  by 
Webster  to  be  the  'occupation,  if  not 
mechanical  or  agricultural,  or  the  like, 
to  whatever  one  devotes  one's  self;  the 
business  which  one  professes  to  under- 
stand and  follow  for  subsistence;  call- 
ing, vocation,  employment.'  Black's 
Law  Die,  951,  defines  it  as  a  calling, 
vocation  known  employment.  In  a 
restricted  sense  it  only  applies  to  the 
learned  professions."  Betz  v.  Maier,  12 
Tex.  Civ.  App.  219,  220,  33  S.  W.  710; 
Geise  v.  Pennsylvania  Fire  Ins.  Co. 
(Civ.   App.),   107  S.   W.   555. 

"Trade."— The  word  "trade"  em- 
braces within  its  meaning  commercial 
traffic,  and  it  also  has  a  restricted 
significance  which  applies  to  mechan- 
ical pursuits,  but  in  its  broad  and  gen- 
eral sense  it  covers  and  embraces  all 
occupations  and  businesses,  with  the 
possible  exception  of  the  learned  pro- 
fessions and  those  that  pertain  to 
liberal  arts  and  the  pursuit  of  agricul- 
ture. Black's  Law  Die,  Queen  Ins. 
Co.  V.  State,  86  Tex.  250,  24  S.  W. 
397,  reversing  22  S.  W.  1048;  Geise  v. 
Pennsylvania  Fire  Ins.  Co.  (Civ.  App.), 
107  S.  W.  555;  Betz  v,  Maier,  12  Tex. 
Civ.   App.   219,  33  S.  W.   710. 

a.   Nature  of  Term  "Apparatus.** 

"The  word  'apparatus,'  is  strikingly 
apt,  a  generic  term  of  the  most  com- 
prehensive signification."  Green  r. 
Raymond,  58  Tex.  80,  83. 

"In  the  case  of  Willis  &  Bro.  r. 
Morris,  66  Tex.  628,  634,  1  S.  W.  799, 
the  present  chief  justice  of  the  su- 
preme court  says,  'Expensive  and 
complicated  machinery  propelled  by 
steam  power  is  not  exempt*  as  a  tool 
of  trade,  but  that  the  word  apparatus 
may  take  a  wider  range  and  may  em- 
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brace  such  minor  machinery  as  may 
be  operated  by  hand/  "  Betz  v.  Maier, 
12  Tex.  Civ.  App.  219,  221,  33  S.  W. 
7ia 

8.    What  Business  the  Term  "Trade** 
Includes. 

Insurance  Agent. — The  words  "trade 
or  profession"  (Sayles*  Civ.  St.  art. 
2337)  include  the  business  of  an  in- 
surance agent,  so  as  to  entitle  him  to 
the  exemption  therein  provided  for. 
Betz  V.  Maier,  12  Tex.  Civ.  App.  219, 
33  S.  W.  710. 

The  business  of  saddle  and  harness 
making  is  one  trade,  within  the  mean- 
ing of  the  statute  exempting  all  tools 
belonging  to  any  trade  from  sale  on 
execution.  Nichols  v.  Porter,  7  Tex. 
Civ.  App.  302,  26  S.  W.  859. 
4.  Number  of  Trades  Limited  to 
Debtor. 

The  statute  exempting  the  tools  of 
one  engaged  in  trade  does  not  strictly 
limit  the  exemption  to  what  is  com- 
monly pursued  as  a  single  trade,  and 
it  would  seem  that  one  who  actually 
engages  in  several  trades  to  earn  sup- 
port for  himself  and  family  may  hold 
as  exempt  the  necessary  tools  and  ap- 
paratus for  carrying  on  all  of  them. 
A.  C.  Nichols  &  Co.  v.  Porter,  7  Tex. 
Civ.  App.  302,  26  S.  W.  859.  See,  also. 
Green  v.  Raymond,  58  Tex.  80;  Cone 
r.  Lewis,  64  Tex.  331;  Alsup  v.  Jordan, 
69  Tex.  300,  6  S.  W.  831. 

"Mr.  Thompson,  in  his  work  on 
Homesteads  and  Exemptions,  §  759, 
says:  'Under  a  statute  exempting  sim- 
ply the  tools  of  a  mechanic's  trade, 
it  has  been  held  that  there  may 
be  kindred  employments  which  may 
be  pursued  by  the  same  person, 
as  the  miscellaneous  work  of  a 
general  machinist,  bell  hanger,  screw 
cutter,  and  the  like,  in  which 
case  all  his  tools  necessary  to 
carry  on  these  trades  will  be  protected. 
Thus  the  fact  that  a  debtor  carried  on 
two  trades  at  the  same  time,  as  that 
of  a  bookbinder  and  that  of  a  printer, 
does  not  deprive  him  of  the  exemption 


of  his  tools  in  either  trade,  if  they 
were  necessary  and  the  latter  occupa- 
tion requisite  for  the  procurement  of 
subsistence.' "  Nichols  r.  Porter,  7 
Tex.  Civ.  App.  302,  26  S.  W.  859,  af- 
firmed in  93  Tex.  669,  no  op. 

5.    What  the  Word  "Trade"  or  "Ap- 
paratus"  as   Used   in   Sutute    In- 
cludes, 
a.   In  General. 

The     expression     "tools     of     trade" 
does  not  include  minor  machinery,  al-  . 
though    operated    by  hand.     Willis   v. 
Morris,  66  Tex.  628,  1  S.  W.  799. 

"Apparatus/*  as  used  in  a  statute  of 
exemptions,  may  be  applied  to  minor 
machinery  operated  by  hand.  Willis  v. 
Morris,  66  Tex.  628,   1   S.  W.  799. 

A  soda-water  fountain  used  in  a 
confectionery  store  is  not  included  in 
Rev.  St.  arts.  2395,  2397,  exempting  a 
tool  or  apparatus  belonging  to  a  trade 
or  profession  from  execution.  Mc- 
Cord-Collins  Co.  v.  Lazarus  (Civ. 
App.).  50  S.  W.  1048.  See,  also.  Smith 
V.  Horton,  19  Tex.  Civ.  App.  28,  46 
S.  W.  402,  affirmed  in  92  Tex.  21; 
Henry  v,  McLean,  1  App.  Civ.  Cases, 
S   1079. 

An  iron  safe  used  by  an  insurance 
agent  to  store  his  policies,  etc.,  is  ex- 
empt from  execution  as  a  "tool"  or 
"apparatus."  Sayles'  Civ.  St.  art.  2337. 
Betz  V.  Maier,  12  Tex.  Civ.  App.  219. 
33  S.   W.  710. 

Mill  and  gin  machinery  are  not  ex- 
empt as  tools  of  trade.  Cullers  & 
Henry  v.  James,  66  Tex.  494.  1  S.  W. 
314. 

Bicycle.— Rev.  St.  1895.  art.  2397, 
provides  that  there  shall  be  exempt 
from  execution,  to  a  person  not  a 
constituent  of  a  family,  among  other 
things,  "all  tools,  apparatus,  and  books 
belonging  to  any  trade  or  profession." 
Held,  that  a  bicycle  was  not  a  "tool  or 
apparatus"  belonging  to  the  profession 
of  an  architect,  and  was  not  exempt. 
Smith  V.  Horton,  46  S.  W.  401,  19  Tex. 
Civ.  App.  28.  See  ante,  "Horses,"  IV. 
C,  1. 
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Typewriter. — A  typewriter  is  not 
exempt  as  a  tool  or  apparatus  belong- 
ing to  the  profession  of  a  physician, 
though  he  uses  it  in  correspondence 
and  advertising  his  business.  Massie 
V.  Atchley,  66  S.  W.  582,  28  Tex.  Civ. 
App.   114. 

Furniture. — The  statute  exempting 
the  "tools,  implements  and  fixtures" 
necessary  to  carry  on  a  trade  or  pro- 
fession includes  furniture  reasonable 
in  amount  and  useful  under  the  cir- 
cumstances of  the  particular  case. 
Betz  V.  Maier,  12  Tex.  Civ.  App.  219, 
33   S.  W.   710. 

Articles  Used  in  Restaurant. — 
Household  and  kitchen  furniture  used 
in  hotels  and  restaurants  is  not  ex- 
em,pt  as  tools  and  apparatus.  Frank  v. 
Bean,  3  Willson,  Civ.  Cas.  Ct.  App.  § 
211. 

Even  if  keeping  a  restaurant  is  a 
trade,  shelving,  safes,  furniture,  table- 
ware, and  kitchen  utensils  used  in  a 
restaurant  are  not  "apparatus,"  within 
Rev.  St.  1895,  art.  2395,  subd.  5,  ex- 
empting to  every  family  apparatus  be- 
longing to  any  trade.  Judgment,  Geise 
V.  Pennsylvania  Fire  Ins.  Co.  (Civ. 
App.),  107  S.  W.  555,  reversed.  Sim- 
mang  v.  Pennsylvania  Fire  Ins  Co., 
102  Tex.  39,  112i  S.  W.  1044.  See 
ante,  "Household  and  Kitchen  Furni- 
ture," IV,  B. 

Buggy  and  Horses.— A  single  man, 
who  is  a  land,  loan,  and  insurance 
agent,  can  not  claim  a  buggy  and  har- 
ness, which  he  uses  in  such  business, 
as  exempt  from  execution,  as  tools  and 
apparatus  belonging  to  his  trade  and 
profession.  Cates  v.  McClure,  66  S.  W. 
224,  27  Tex.  Civ.  App.  459.  See  ante, 
"Horses  and  Wagons,"  IV,  C. 
b.   Printing  Press  and  Material. 

Under  2  Pasch.  Dig.  art.  5487,  ex- 
empting from  forced  sale  "all  tools 
and  apparatus  belonging  to  any  trade 
or  profession,"  the  printing  press, 
type,  and  cases  used  in  a  printing 
office  by  the  editor  and  publisher  of  a 
newspaper  are  exempt.  Green  v.  Ray- 
mond, 58  Tex.  80. 


Two  printing  presses  and  a  paper 
cutter  of  a  job  printer,  a  married  man 
and  head  of  a  family,  which  were 
necessary  tools  in  his  business,  were 
exempt  from  forced  sale.  St.  Louis 
Type  Foundry  v.  Taylor  (Civ.  App.), 
35    S.    W.    691,    692. 

In  Green  v.  Raymond,  58  Tex.  80, 
83,  the  court  says:  "The  settled  policy 
has  been  to  make  liberal  exemptions 
of  property  from  forced  sale  in  this 
state.  *  *  *  It  has  not  been  the  policy 
of  the  judix:ial  department  to  restrict 
this  liberalizing  tendency  of  the  law- 
making power  by  a  strict  construction 
of  these  laws;  on  the  contrary,  they 
have  been  liberally  construed,  with 
a  view  to  effect  these  objects  and  to 
promote  justice.  The  term  trade  and 
especially  the  word  apparatus  is  strik- 
ingly apt — a  generic  term  of  the  most 
comprehensive  signification.  The  trade 
or  profession  of  Raymond  was  that  of 
editor  and  publisher  of  a  weekly  news- 
pa,per.  What  tools  and  apparatus  be- 
longed to  this  trade  or  profession?  It 
is  the  printing  press,  type,  cases,  etc., 
not  alone  the  pair  of  scissors,  bottle 
of  ink,  goose  quill  pen  of  the  editorial 
department.  The  apparatus  belonging 
to  the  trade  of  a  publisher  must  of 
necessity  include  the  press,  type,  cases, 
etc.,  which  are  essential  to  the  con- 
ducting of  that  business.  The  black- 
smith could  as  well  dispense  with  his 
anvil  and  hammer  and  the  shoemaker 
with  his  awl  and  last,  the  farmer  with 
his  plow,  as  could  the  publisher  dis- 
pense with  his  press,  etc.;  and  yet  all 
these  are  exempt  as  belonging  to  these 
respective  trades."  Betz  v.  Maier,  12 
Tex.  Civ.  App.  219,  220,  33  S.  W.  710. 
6.    Necessary  Tools. 

Merchant's  books,  iron  chests,  and 
office  furniture,  are  exempt,  as  being 
the  necessary  apparatus  of  his  trade. 
Choate  v.  Redding,   18  Tex.  579,  581. 

Two  barber  chairs,  a  mirror  in  front 
of  and  a  table  accompanjring  each, 
used  constantly  for  five  years  in  carry- 
ing on  his  trade  by  a  barber,  a  citizen 
of  the  state  and  head  of  a  family,  are 
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exempt  from  execution,  where  he  is 
dependent  on  his  trade  for  support,  and 
has  kept  another  barber  employed  to 
assist  him.  Fore  v.  Cooper  (Civ.  App.), 
34  S.  W.  341.  See,  also,  Nichols  v. 
Porter,  7  Tex.  Civ.  App.  302,  26  S.  W. 
859,  affirmed  in  93  Tex.  669,  no  op.; 
St.  Louis  Type  Foundry  v.  Interna- 
tional Live  Stock  Printing,  etc.,  Co.,  74 
Tex.  651,  653.  12  S.  W.  842;  Green  v. 
Raymond,  58  Tex.  80,  83;  Mueller  v. 
Richardson,  82  Tex.  361,  18  S.  W.  693. 
7.   Law  Library. 

The  Ist  section  of  th«  act  of  the  26th 
January,  1839,  to  exempt  certain  prop- 
erty from  execution,  exempts,  among 
other  things,  the  "books  belonging  to 
the  trade  or  profession  of  any  citizen." 
Pas.  Dig.,  art.  3798,  note  885.  And  the 
45th  section  of  the  act  about  the  estates 
of  deceased  persons  makes  it  the  duty 
of  the  county  court  to  set  apart,  for 
the  use  and  benefit  of  the  widow  and 
children  of  the  deceased,  all  such 
property  as  may  be  exempted  from 
execution  or  forced  sale  by  the  con- 
stitution and  laws  of  the  state,  etc. 
Pas.  Dig.,  Art.  1305,  note  481;  Fowler 
V.  Gilmore,  30  Tex.  432. 

Under  the  act  of  1839  (Pasch.  Dig. 
art.  3798),  exempting  the  books,  etc., 
belonging  to  the  trade  or  profession 
of  any  citizen  from  execution,  the  law 
library  of  a  deceased  practicing  at- 
torney at  law  is  not  liable  for  the  debts 
of  the  deceased.  Fowler  v.  Gilmore,  30 
Tex.  432. 

Table,  Desk,  Chairs,  etc.— "A 
lawyer's  books  are  exempt,  but  the 
statute  does  not  in  terms  exempt  to 
him  a  table,  desk  and  chair  or  cases 
in  which  to  place  his  books;  but  who 
will  doubt  that  in  this  state  the  ex- 
emption does  extend  to  these  things? 
His  books  would  be  of  little  serviee, 
and  the  purpose  of  the  law  in  making 
the  exemption  of  them  to  him  would 
be  defeated,  if  the  exemption  did  not 
include  these  incidents,  in  order  to 
make  useful  the  thing  exempted." 
7  Tex— 61 


Betz  V.  Maier,  12  Tex.  Civ.  App.  219, 
221,    33    S.    W.    710. 

If  decedent  permanently  abandoned 
the  law  profession,  the  exemption  of 
his  law  office  and  law  library  thereby 
ceased  and  they  can  not  be  included  as 
exempt  property  of  his  estate.  Cooper 
V,  Pierce,  74  Tex.  526,  12  S.  W.  211. 

8.  Farming  Implements. 

A  reaper  and  mower  is  exempt  from 
forced  sale  as  an  implement  of  hus- 
bandry. Henry  v.  McLean,  1  White  & 
W.   Civ.   Cas.   Ct.  App.   §   1079. 

It  seems  to  be  recognized  that  a  hay 
press  and  reaper  are  exempt  from  ex- 
ecution as  implements  of  husbandry 
owned  by  a  farmer  who  had  ceased  to 
use  them,  save  by  his  tenants,  to  whom 
his  farm  was  leased,  quaere.  Koyer  r. 
White,  6  Tex.  Civ.  App.  381,  25  S. 
W.  46. 

"An  ordinary  8C3rthe  blade  or  grass 
blade,  used  by  a  person  whose  occupa- 
tion is-  that  of  a  grass  mower,  would 
be  exempt  from  forced  sale  for  his 
debts."  Tucker  v.  Napier,  1  App.  Civ. 
Cases,  §§  670,  672. 

But  a  mowing  machine  used  by  one 
whose  only  business  is  that  of  a 
mower  of  hay  is  not  exempt  from  ex- 
ecution under  Pasch.  Dig.  art.  6834, 
providing  that  all  implements  of  hus- 
bandry, and  all  tools  and  apparatus  be- 
longing to  any  trade  or  profession, 
shall  be  exempt  from  execution. 
Tucker  v.  Napier,  1  White  &  W.  Civ. 
Cas.    Ct.    App.    §§    670,    672. 

Question  for  Jury. — ^The  question 
whether  a  given  apparatus  is  an  im- 
plement of  husbandry,  within  the 
meaning  of  the  exemption  law,  is  one 
for  the  jury  on  all  the  facts  and  under 
proper  instructions  of  the  court. 
Henry  v.  McLean,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  1079. 

K.    PARTNERSHIP   PROPERTY. 

See,  generally,  the  title  PARTNER- 
SHIP. 

Under  Rev.  St.  art.  2337,  reserving 
to  persons  not  constituents  of  a  family 
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exempt  from  attachment,  etc.,  "all 
tools,  apparatus,  and  books  belonging 
to  any  trade  or  profession,"  protects 
such  property  when  held  and  owned 
by  partners.  St.  Louis  Type  Foundry 
V.  International  Live  Stock,  Printing 
&  Pub.  Co.,  74  Tex.  651,  12  S.  W.  842. 

The  press,  type  and  material  of  a 
printing  office  is  exempt  from  forced 
sale,  although  the  property  of  a  part- 
nership. St.  Louis  Type  Foundry  v. 
International  Livestock  Printing,  etc., 
Co.,  74  Tex.  651,  653,  12  S.  W.  842; 
Betz  V.  Maier,  12  Tex.  Civ.  App.  219, 
33  S.  W.  710. 

"It  often  happens,  says  Mr.  Free- 
man, *that  property  designated  as  ex- 
empt by  statute  belongs  to  two  or 
more  persons,  either  as  cotenants  or 
partners.  The  question  then  arises 
whether  this  property  must  be  treated 
as  exempt  to  the  same  extent  as  if 
held  in  severalty.  The  answers  are 
irreconcilable,  and  the  opposing-  opin- 
ions arc  both  supported  by  respect- 
able authorities.  On  the  one  hand  it  is 
insisted  that  the  terms  of  the  exemp- 
tion statutes  indicate  that  estates  in 
severalty  were  meant.  On  the  other 
hand,  cotenants  and  partners  in  a  ma- 
jority of  the  states  have  been  placed 
on  the  same  footing,  and  both  have 
been  given  the  full  benefit  of  the  ex- 
emption laws.  This  latter  position, 
even  where  the  words  of  the  statute 
do  not  clearly  indicate  an  intent  to 
deal  with  undivided  interests,  is  made 
tenable  by  the  general  rule  that  these 
statutes  must  be  liberally  construed, 
so  as  to  promote  the  policy  on  which 
they  are  based,  and  to  accomplish  the 
purpose  to  which  they  are  directed. 
Prominent  among  these  purposes  is 
the  protection  of  the  poor  by  allowing 
them  the  implements  of  their  trade, 
and  the  other, ;neans  essential  tp  en- 
able them  to  gain  a  livelihood.'  1 
Freem.  on  Ex.,  §  221."  St.  Louis  Type 
Foundry  v.  International  Livestock 
Printing,  etc.,  Co.,  74  Tex.  651.  652,  12 
S.  W.  842. 


Where  a  partnership  had  no  surplus 
of  assets  above  liabilities,  a  member 
could  not,  as  against  creditors,  with- 
draw, and  appropriate  a  portion  of 
the  assets,  consisting  of  household 
goods,  and  claim  them  as  exempt  from 
execution.  B.  C.  Evans  Co.  v.  Kings- 
bury (Civ.  App.),  25  S.  W.  729. 

L.   TRUST  PROPERTY. 

See  the  titles  EXECUTORS  AND 
ADMINISTRATORS,  ante,  p.  364; 
TRUSTS  AND  TRUSTEES. 

Slaves  purcliased  by  an  administrator 
with  the  funds  of  his  intestate  arc  the 
property  of  the  estate  held  by  him  in 
trust  for  the  distributees  and  heirs  of 
the  estate,  and  this  too  whether  he  be 
rightfully  administrator  or  not  and 
such  property  is  not  subject  to  execu- 
tion.   Parker  v.   Portis,  14  Tex.  166. 

V.  Protection  and  Enforcement 
of  Right. 

See  ante,  "Liabilities  Enforceable 
against  Exemption  Right,"  I,  G;  "Lia- 
bility to  Set-OflF,"  I,  H. 

A.  WHAT  CONSTITUTES  IN- 
FRINGEMENT OF  RIGHT  AND 
PERSONS  LIABLE. 

See  post,  "Remedies  for  Infringe- 
ment of  Right,"  V,  C. 

Where  damage  results  in  wrongful 
seizure  under  judicial  process  of  prop- 
erty exempt  under  the  law,  not  only 
the  officer  making  the  seizure  but 
those  in  whose  favor  the  seizure  is 
made,  as  well  as  those  who  direct  it 
are  liable,  and  where  the  levy  and 
seizure  are  oppressive  and  the  conduct 
malicious  toward  the  owner  of  the  ex- 
empt property,  exemplary  damages 
may  be  recovered  against  not  only  the 
officer,  but  also  against  any  other  pet- 
son  who  knowingly  encouraged  or  di- 
rected the  malicious  act.  Brown  r. 
Bridges,  70  Tex.  661,  8  S.  W.  502. 

Where  a  writ  of  attachment  is  levied 
on  exempt  property  by  order  of  the 
attachment  plaintiff,  plaintiff  is   liable. 
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Faroux  v,  Cornwell,  90  S.  W.   537,  40 
Tex.  Civ.  App.  529. 

B.     CLAIMING   AND    SELECTING 

EXEMPTIONS. 
1.    Claiming  Exemptions. 

a.  Necessity  for. 

The  provisions  of  Rev.  St.  1895,  art. 
3251,  giving  a  landlord  a  preference 
lien  on  the  tenant's  property  that  such 
statute  shall  not  affect  his  right  to 
statutory  exemptions  from  forced  sale, 
does  not  invalidate  a  judgment  fore- 
closing such  a  lien  on  exempt  prop- 
erty purchased  by  one  pendente  lite, 
where  both  he  and  the  tenant  omitted 
to  claim  such  exemptions.  York  v, 
Carlisle,  46  S.  W.  257,  19  Tex.  Civ. 
App.   260. 

b.  Time  of. 

If  an  estate  is  solvent,  it  is  too  late 
for  the  widow  to  make  application  for 
an  allowance,  in  lieu  of  the  property 
not  subject  to  forced  sale,  after  the 
estate  is  ready  for  partition  and  dis- 
tribution among  the  heirs.  Little  v. 
Birdwell,  27  Tex.  688. 

This  is  not  by  reason  of  any  sup- 
posed forfeiture  incurred  by  neglect 
or  delay  but  because  the  time  has 
elapsed  during  which  the  statute  de- 
signs to  secure  such  property  to  the 
widow  and  children,  and  an  allowance 
of  it  subsequent  to  that  time  would  be 
in  contravention  of  the  provision 
which  directs  that  such  property  shall 
be  included  in  the  partition  and  dis- 
tribution of  the  estate.  Little  v.  Bird- 
well.  27  Tex.  688,  689. 
c    Motive  in  Making. 

A  debtor's  motives  in  making  a 
claim  for  exemption  are  immaterial; 
the  claim  being  merely  as  to  whether 
the  property  is  within  the  exemption. 
Anderson  v.  Galbreath,  1  White  &  W. 
Civ.  Cas.  Ct.  App.  §  951. 
d.    Insufficient  Affidavit. 

A  horse,  together  with  other  prop- 
erty, was  attached,  and  the  debtor,  in 
his  affidavit  of  exemptions,  claimed  the 
horse  as  exempt,  but  did  not  state  that 


the  debtor  did  not  own  other  horses 
than  the  one  seized.  Held,  that  the 
affidavit  was  not  sufficient  to  show 
that  the  horse  was  exempt  under  the 
statute  allowing  two  horses  to  each 
family.  Tucker  v.  Napier,  1  White  & 
W.  Civ.  Cas.  Ct.  App.  §  670. 

2.    Selecting   Exemptions. 

a.  Selection  a  Personal  Privilege. 

An  execution  debtor  can  select  what 
of  his  property  he  wishes  to  be  ex- 
empted under  the  law,  provided  it  be 
done  in  good  faith  and  without  at- 
tempting thereby  to  cover  up  other 
property  from  the  officer  seeking  a 
levy.    Fuller  v.   Sparks,  39  Tex.   136. 

A  debtor  owning  a  farm  on  which  he 
raises  grain  may  select  as  exempt 
from  execution  a  reasonable  amount 
in  quantity  of  the  grass  or  kinds  of 
grains  that  he  desires,  and  a  creditor 
is  not  entitled  to  make  selection  for 
him.  Anderson  v.  Galbreath,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  §  951. 

Owner  of  horses  seized  under  exe- 
cution has  right,  in  action  brought  by 
him  for  damages  for  seizure  and  con- 
version of  such  horses,  to  designate 
which  two  of  four  horses  levied  upon 
are  claimed  as  exempt  property. 
Yancy  v,  Felker,  3  App.  Civ.  Cases,  § 
249. 

b.  Ownership. 

Under  Rev.  St.  1895,  art.  2395,  subd. 
9,  exempting  two  horses  to  every 
family,  such  horses  need  not  be  the 
property  of  the  head  of  the  family, 
but  may  be  the  separate  property  of 
either  spouse,  or  community  property. 
McClelland  v.  Barnard,  81  S.  W.  591, 
36   Tex.    Civ.    App.    118. 

Where  more  than  two  horses  owned 
by  either  husband  or  wife,  or  which 
were  their  community  property,  were 
in  the  possession  of  the  husband,  he 
was  entitled  to  select,  and  by  appropri- 
ate use  claim,  such  two  of  the  horses 
as  he  might  desire  as  exempt  under 
Rev.  St.  1895,  art.  2395,  subd.  9,  ex- 
empting two  horses  from  execution  to 
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each  family.  McClelland  v.  Barnard,  81 
S.    W.    591,   36   Tex.    Civ.    App.    118. 

Where  a  husband  had  four  horses  in 
his  possession,  two  of  which  were  the 
separate  property  of  his  wife,  and  the 
other  two  their  community  property, 
or  his  separate  property,  he  was  en- 
titled to  select,  for  .  the  purpose  of 
exemption,  under  Rev.  St.  1895,  art. 
2395^  subd.  9,  exempting  two  horses 
to  every  family,  the  two  which  were 
not  the  separate  property  of  the  wife. 
McClelland  v.  Barnard,  81  S.  W.  591, 
36   Tex.    Civ.   App.    118. 

c    Time  for  Making. 

Where  an  officer  levying  an  attach- 
ment on  property  a  portion  of  which 
may  be  exempt  does  not  request  de- 
fendant to  select  his  exemptions,  de- 
fendant may  make  the  selection  at  the 
trial,  under  Rev.  St.  art.  2427,  authoriz- 
ing it  to  be  made  within  a  reasonable 
time  after  request  so  to  do  by  the 
officer  making  the  levy.  Hall  z\  Miller, 
51  S.  W.  36,  21  Tex.  Civ.  App.  336. 

C.     REMEDIES    FOR    INFRINGE- 
MENT  OF  RIGHT. 

1.  Injunction. 

See,  generally,  the  title  INJUNC- 
TIONS. 

,  An  injunction  is  properly  issued  to 
prohibit  the  sale  under  execution  of 
a  carriage,  it  being  exempt  under  the 
statute.  Nichols  v.  Claiborne,  39  Tex. 
363. 

An  injunction  is  properly  issued  to 
prevent  the  sale  under  an  execution 
issued  on  the  judgment  of  a  justice  of 
the  peace  of  property  exempt  by  law 
from  a  forced  sale;  and  jurisdiction, 
once  having  attached,  should  be  exer- 
cised to  finally  determine  the  rights 
involved  under  the  issues  made.  Stein 
V,  Frieberg,  64  Tex.  271. 

2.  Necessity  for   Demand  and  Proof. 
Demand. — A    party    whose     exempt 

property  has  been  seized  under  execu- 
tion may  recover  in  conversion  with- 
out making  a  demand  and  receiving  a 


refusal.    Ross  v.  McGuffin,  2  Willson, 
Civ.  Cas.  Ct.  App.  §  460. 

Proof. — A  party  claiming  an  exemp- 
tion   from    execution    must    prove    it 
Tucker  v.  Napier,  1  White  &  W.,  Civ. 
Cas.  Ct.  App.  §  670. 
8.    Parties. 

See,   generally,   the  title   PARTIES. 

Husband  and  wife  may  sue  jointly 
for  damages  for  seizure  of  exempt 
property.  Cunningham  v.  Coyle,  2 
Willson,  Civ.  Cas.  Ct.  App.  §  422; 
Neeper  v.  Irons,  8  Willson,  Civ.  Cas. 
Ct.  App.  §  185. 
4.    Defenses. 

Under  Rev.  St  art  2335,  exempting 
all  provisions  and  forage  on  hand  for 
home  consumption,  a  debtor  owning  a 
farm  and  raising  grain  thereon  may 
select  such  grain  as  he  will  use  in 
reasonable  amount,  so  that  it  is  no 
defense  to  a  charge  of  seizing  all  his 
wheat  that  there  was  left  a  growing 
crop  of  corn  or  oats  in  stack.  Ander- 
son V.  Larremore,  1  White  &  W.  Civ. 
Cas.  Ct  App.  §  951. 

Removal  from  State. — A  right  of 
action  for  seizure  of  exempt  property 
is  not  lost  by  the  owner's  removing 
from  the  state.  Neeper  v.  Irons,  3 
Willson,  Civ.  Cas.  Ct  App.  §  182. 

Where  buildings  are  erected  by  a 
manufacturing  firm,  on  land  of  no  ma- 
terial value  for  any  other  purpose,  and 
suitable  machinery  attached  thereto  is 
placed  in  the  buildings,  with  a  view  to 
carrying  on  a  permanent  business,  the 
machinery  becomes  part?  of  the  free- 
hold; and  in  an  action  by  the  owner  to 
recover  the  land,  and  dam\ages  for 
wrongful  seizure,  against  his  creditor, 
who,  with  the  knowledge  that  the 
property  was  claimed  to  be  exempt 
levied  execution  on  it,  bought  it  in 
at  the  sale,  and  entered  into  posses- 
sion, there  can  be  no  recovery  for  the 
value  of  such  property,  buildings,  and 
machinery,  where,  after  such  entry,  it 
was  destroyed  by  fire,  without  any 
fault  on  the  part  of  the  creditor,  since 
the  wrongful  seizure  is  not  the  proxi- 
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mate   cause    of    the    loss.     W  illis    v. 
Morris,  1  S.  W.  799,  66  Tex.  628. 

5.  Questions  for  Jury. 

As  to  whether  a  given  apparatus  is 
an  implement  of  husbandry  being  a 
question  for  jury,  see  ante,  "Farming 
Implements,"  IV,  J,  8. 

As  to  whether  provisions  were  held 
for  home  -consumption  being  a  ques- 
tion for  jury,  see  ante,  "Provisions  in 
General,"  IV,  D,  1. 

6.  Pleading. 

See,  generally,  the  title  PLEADING. 

Necessary  Allegations. — Where  the 
property  received  by  the  surviving 
wife  from  her  husband's  estate  is  ex- 
empt, in  an  action  against  her  on  a 
community  debt  such  matter,  being 
purely  defensive,  must  be  alleged  and 
proven.  Cockrum  v.  McCracken,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  §  66. 
See  Ross  v,  O'Neil,  45  Tex.  599.  See, 
also,  the  title  HUSBAND  AND  WIFE. 

In  an  action  for  the  seizure  a^d  sale 
under  execution  of  com  claimed  by 
plaintiff  to  be  exempt,  the  allegations 
of  the  complaint  that  he  was  the  head 
of  a  family  consisting  of  a  wife  and 
six  children,  and  that  such  corn  was 
all  he  owned,  and  was  necessary  for 
home  consumption  and  the  mainte- 
nance of  himself  and  family,  were  suf- 
ficient to  justify  the  admission  of  evi- 
dence that  he  was  a  farmer,  and  owned 
2  horses,  1  mule,  100  hogs,  3  cows, 
and  3  calves,  to  be  fed  oh  such  corn 
from  the  date  of  the  levy  until  the 
next  corn-gathering  time.  Burris  v. 
Booth  (Civ.  App.),  40  S.  W.  186. 

A  petition  for  an  injunction  to  re- 
strain the  sheriff  from  proceeding 
under  a  judgment  and  execution  ob- 
tained against  the  petitioner,  alleging 
that  all  his  property  consists  of  300 
bushels  of  corn,  which  is  insufficient  to 
furnish  his  ^family  with  bread,  meat, 
and  such  other  articles  of  food  as  will 
be  necessary,  will  be  denied,  because 
the  petition  does  not  state  the  number, 
ages,  etc.,  of  the  members  of  the 
family.  Swisher  v,  Hancock,  31  Tex. 
262. 


A  petition  to  enjom  the  safe  of 
property  levied  on,  which  alleges  that 
it  is  exempt  as  implements  of  hus- 
bandry, is  insufficient  in  failing 
to  allege  that  plaintiff  was  either  the 
head  of  a  family  or  member  of  a 
family  entitled  to  exemptions  under 
Acts  12th  Leg.,  p.  427.  Attoway  v.  Still, 
2  Posey,  Unrep.  Cas.  697. 

Plea  in  Abatement. — A  daughtei 
claimed  a  piano  levied  on  as  the  prop- 
erty of  her  father  to  satisfy  an  execu- 
tion against  him  and  filed  her  bond 
and  affidavit  for  trial  of  right  of 
property,  the  piano  being  held  by  a 
railroad  company  as  the  property  of 
the  father.  An  issue  was  made  up, 
the  claimant  asserting  that  the  prop- 
erty was  her  own.  Held,  that  a  plea 
filed  six  months  later,  setting  up  that 
the  piano,  if  the  property  of  her  father, 
was  exempt  as  part  of  his  household 
furniture,  was  not  a  plea  in  abatement, 
since  it  went  to  the  merits  of  the 
action.  Connor  v,  Hawkins,  64  Tex. 
544.  See,  generally,  the  title  ABATE- 
MENT, REVIVAL  AND  SUR- 
VIVAL, vol.  1,  p.  1. 

7.  Evidence. 

See,  generally,  the  title  EVI- 
DENCE, vol.  6,  p.  1098. 

Where  Issue  Is  to  an  Illegal  Levy. 
— Evidence  to  justify  the  suing  out  of 
the  attachment  is  inadmissible  where 
the  issue  is  as  to  an  illegal  levy  on 
exempt  property.  Brown  v.  Bridges, 
70  Tex.  661,  8   S.   W.   502. 

In  an  action  for  damages  for  levy- 
ing execution  on  and  selling  property, 
plaintiff's  testimony  that  it  would 
take  $100  to  recompense  him  was  in- 
competent, as  he  should  have  shown 
the  circumstances,  and  left  the  jury 
to  ascertain  the  amount,  if  any,  of  the 
punitive  damages.  Morris  v.  Willi- 
ford   (Civ.  App.),  70  S.  W.  228. 

In  an  action  for  damages  on  ac- 
count of  execution  sale  of  exempt 
property,  the  exclusion  of  evidence  of 
consent  by  plaintiff's  attorney  to  the 
sale  is  not  error  where  defendants 
had     been     informed     before     the  sale 
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that  plaintiff  was  unwilling  that  the 
property  should  be  sold.  Alsup  v, 
Jordan,  69  Tex.  300,  6  S.  W.  831. 

Evidence  explaining  why  defend- 
ant failed  to  draw  a  balance  in  the 
hands  of  his  employer  was  material 
on  the  issue  as  to  whether  defendant 
knowingly  and  voluntarily  allowed  his 
wages  to  remain  undrawn  after  they 
were  payable.  Childress  v.  Franks 
(Civ.  App.),  44  S.  W.  868. 

8.  Damages. 

See,  generally,  the  title  DAMAGES, 
vol.   5,   p.   824. 

Measure  in  GeneraL — Where  a 
wrongful  levy  was  made  on  exempt 
horses,  the  measure  of  the  owner's 
damages  was  the  value  of  the  use  or 
hire  of  the  horses  during  the  time 
the  owner  was  deprived  of  them  pro- 
vided the  period  of  such  detention 
was  not  long.  Steel  v.  Metcalf,  4  Tex. 
Civ.  App.   313.  23  S.  W.   474. 

One  whose  exempt  property  has 
been  seized  under  execution  may  re- 
cover value  thereof  from  officer  as 
measure  of  damages.  Cole  v.  Craw- 
ford, 69  Tex.  124,  127,  5  S.  W.  646. 

Where,  in  an  action  for  damages 
for  levying  execution  on  and  selling 
exempt  property,  there  are  no  special 
damages  alleged,  the  measure  of  dam- 
ages is  the  value  of  the  property,  with 
interest  thereon  from  the  date  of  the 
levy.  Morris  v.  Williford  (Civ.  App.), 
70   S.   W.  228. 

In  an  action  for  levying  on  exempt 
property,  the  value  of  the  property, 
with  interest,  is  the  limit  of  damages. 
Low  V.  Tandy,  70  Tex.  745,  8  S.  W. 
620. 


Mental  distress  is  not  an  element  of 
actual  damage  for  seizure  and  sale  of 
property  exempt  from  execution. 
Morris  v.  Williford  (Civ.  App.),  70 
S.  W.  228.  See,  also,  Crawford  v. 
Doggett,  82  Tex.  ia9,  17  S.  W.  929; 
Trawick  v,  Martin-Brown  Co^  79  Tex. 
460,  14  S.  W.  564;  Evans  Co.  v.  Kings- 
berry  (Civ.  App.),  25  S.  W.  729. 

9.  Verdict  and  Judgment. 

See,  generally,  the  titles  JUDG- 
MENTS AND  DECREES;  VER- 
DICT. 

It  was  error  to  direct  verdict  fw 
plaintiff  on  the  ground  that  the  two 
horses  seized  by  defendant  were  ex- 
empt, it  appearing  that  four  horses 
belonged  to  plaintiffs  family,  and  the 
evidence  being  conflicting  as  to  the 
truth  of  his  claim  that  the  other  two 
belonged  to  his  children.  Pardue  v. 
Recer  (Civ.  App.),  46  S.  W.  112. 

Allowing  Recouirnient. — It  was  er- 
ror, in  rendering  judgment  against 
defendant  for  the  value  of  an  exempt 
article  sold  by  him  under  execution, 
to  deduct  from  its  actual  value  the 
sum  realized  at  the  sale  and  applied 
to  the  payment  of  the  debt  for  which 
the  execution  issued.  Cone  v.  Lewis, 
64  Tex.  331.  Sec,  generally,  the  title 
SET-OFF,  RECOUPMENT,  RE- 
CONVENTION AND  COUNTER- 
CLAIM. 

A  judgment  foreclosing  a  landlord's 
lien  •  on  certain  chattels  is  conclusive 
as  to  a  claim  that  such  chattels  are 
exempt  in  a  subsequent  suit  by  the 
debtor  to  restrain  a  sale  of  them  on 
execution  under  such  judgment.  Ham* 
mer  v.  Woods,  6  Tex.  Civ.  App.  179, 
24  S.  W.  942. 


Exercise. 

Of  jurisdiction  by  courts,  see  the  title  COURTS,  vol.  5,  p.  161.  Of  power  of 
eminent  domain,  see  the  title  EMINENT  DOMAIN,  vol.  6,  p.  849.  Of  power 
of  sale,  see  the  titles  MORTGAGES  AND  DEEDS  OF  TRUST;  POWERS. 
Of  power  conferred  on  cities,  see  the  title  MUNICIPAL  CORPORATIONS. 
Of  police  power,  see  the  title  CONSTITUTIONAL  LAW,  vol.  4,  p.  424. 
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Of  personalty  before  levy  on  realty,  see  the  title  EXECUTIONS,  ante,  p.  229.   , 

Exhibitor. 

Liability  of  state  fair  corporation  for  negligence  of,  see  the  title  AGRICUL- 
TURE, vol.  1,  p.  173. 


EXHIBITS. 

CROSS  REFERENCES. 

See  the  title  PLEADING,  and  references  there  given. 


Use  and  Purpose  of  Elxhibits. — The 

use  and  purpose  of  an  exhibit  is  to  set 
forth,  in  detail,  that  which  is  alleged 
m  more  general  terms,  or  to  embody 
in  the  record  such  facts  as  will,  in 
legal  effect,  amount  to  the  facts  as  al- 
leged in  the  petition,  or  to  aid  the 
allegations  in  fixing  more  accurately 
and  definitely  their  import;  but  not  to 
supply  the  omission  or  allegations 
necessary  to  present  a  good  cause  of 
action.  Burks  v,  Watson,  48  Tex.  107; 
Macdonell  v.  I.  &  G.  N.  R.  Co.,  60  Tex. 
590;  Pool  V.  Sanford,  52  Tex.  621. 

What  May  Be  Exhibited— Copy  of 
Deed. — A  copy  of  a  deed  may  be  at- 
tached to  the  statement  of  facts  as  an 
exhibit  in  order  to  make  the  contents 
thereof  a  part  of  the  record  on  appeal. 
Leon  &  H.  Blum  Land  Co.  v.  Dunlap, 
4  Tex.  Civ.  App.  315,  23  S.  W.  473. 

Custody  of  Exhibits. — A  clerk  and 
not  a  judge  has  legal  custody  of  county 
records  of  deeds  used  as  exhibits  on 
trial  of  land  case.  Collins  v.  Box,  40 
Tex.  190,   198. 

Necessity  for  Attaching. — To  make 
exhibit  to  pleading,  instrument  or  copy 
thereof  must  be  attached  to  it  or  filed 
with  it.  Blum  v.  Moore,  91  Tex.  273, 
277,  42  S.  W.  856,  affirming  40  S.  W. 
511. 

A  written  instrument  not  declared 
upon  as  the  foundation  of  the  action 
or  defense,  which  is  sought  to  be  in- 


troduced as  evidence,  must  be  filed 
with  the  papers  of  the  case  three  days 
before  the  trial.  This  requirement  is 
complied  with  if  the  instrument  in 
question  was  made  an  exhibit  to  the 
original  petition.  Watson  v.  Blymer 
Mfg.  Co.,  66  Tex.  558,  2  S.  W.  353. 

Annexing  Unnecessary  Exhibits.^ 
Improperly  annexing  documents  as  ex- 
hibits to  a  petition  in  violation  of  dis- 
trict court  rule  19,  does  not  of  itself 
operate  to  reverse  a  judgment,  particu- 
larly where  the  petition  is  complete 
without  reference  to  such  documents, 
and  does  not  depend  upon  them. 
Whitley  v.  General  Elect.  Co.,  18  Tex. 
Civ.  App.  674,  45  S.  W.  959,  affirmed 
in  93  Tex.  723,  no  op. 

Useless  Exhibit— The  setting  out 
at  length  in  the  pleading^  of  either 
party  of  written  instruments  or  docu- 
ments about  the  construction  of  which 
no  Question  is  raised  is  a  useless  en- 
cumbrance of  the  record  and  should 
be  discouraged.  Holloway  v.  Mcll- 
henney  Co.,  77  Tex.  657,  14  S.  W.  240. 

Right  to  Waive  Filing  Exhibits.— 
Filing  exhibits  in  a  cause  may  be 
waived  by  agreement  of  council. 
Jenkins  v.  Adams,  71  Tex.  1,  8  S.  W. 
603.  See  Williams  v.  Ruling,  43  Tex. 
113,  120. 

Effect  of  Annexing  or  Attaching 
Exhibits— Need  Not  Be  Described  by 
Right  Name. — Copy  of  instrument  at- 
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tached  to  pleading  and  made  part  of 
it,  need  not  be  described  by  its  right 
name.  English  v.  Helms,  4  Tex.  228, 
229. 

Mere  misnomer  of  instrument  sued 
on  is  immaterial  if  made  part  of  peti- 
tion or  correctly  described.  Salinas  v, 
Wright,  11  Tex.  572,  577. 

Where  the  note  sued  on  was  attached 
to  the!  original  petition,  and  in  an 
amended  petition,  on  which  the  case 
was  tried,  was  referred  to  as  "attached 
thereto,"  though  not  in  fact  attached, 
the  mistake  in  describing  the  note  as 
above  stated  could  not  be  a  ground  of 
surprise  to  the  defendant.  Gunter  v. 
Lillard,  1  Tex.  Civ.  App.  325,  21  S.  W. 
ns.  See  Wiebusch  v,  Taylor,  64  Tex. 
53,  55. 

Description  of  County  Warrants. — 
In  an  action  on  a  long  list  of  county 
warrants,  it  is  proper  instead  of  re- 
scribing  warrants  fully  in  petition,  to 
describe  them  in  an  exhibit  in  which 
are  set  forth  the  date  of  each  claim, 
name  of  each  payee  and  amount  of  each 
claim.  Sherwood  v.  La  Salle  County 
(Civ.  App.),  26  S.  W.  650,  651. 

Exhibits  May  Be  Read  to  Jury  be- 
fore Answer  of  Defendant. — Where  the 
instrument  sued  on  is  attached  to  and 
made  a  part  of  the  petition,  it  may  be 
read  to  the  jury  as  a  part  of  the  peti- 
tion before  the  answer  of  the  defend- 
ant has  b^n  read.  Peters  v,  Critten- 
den, 8  Tex.  131. 

Reference  Which  Petition  Should 
Make  in  Regard  to  Exhibits. — A 
petition  should  refer  to  the  ex- 
hibits only  to  aid,  elucidate  and 
explain  the  specific  allegations  made 
in  the  pleadings.  Miles  v.  Mays, 
4  App.  Civ.  Cases,  §  110,  16  S.  W.  540; 
Macdonell  v.  I.  &  G.  N.  R.  Co.,  60  Tex. 
590;  Wynne  v.  State  Nat.  Bank.  82 
Tex.  378,  382,  17  S.  W.  918;  Milliken 
V.  Callahan  Co.,  69  Tex.  205,  6  S.  W. 
681;   Burks  v.  Watson,  48  Tex.  107,  114. 

When  Verity  Alleged.— When  a 
paper  is  made  an  exhibit  in  a  plea,  and 
its  verity  is  alleged,  it  must  be  taken 


in  aid  and  explanation  of  the  aver- 
ments in  the  pleading  which  refer  to  it. 
Milliken  v.  Callahan  Co.,  69  Tex.  205, 
f.  S.  W.  681. 

Contents  of  Petition  Independent  of 
Exhibits. — A  petition  should  contain 
independent  of  exhibits  all  averments 
and  allegations  necessary  to  present 
a  good  cause  of  action.  Macdonell  v, 
I.  &  G.  N.  R.  Co.,  60  Tex.  590;  Burks 
z\  Watson,  48  Tex.  107;  Miles  v.  Mays, 
4  App.  Civ.  Cases,  §  110,  16  S.  W.  540; 
Guadalupe  County  v.  Johnston,  1  Tex. 
Civ.  App.  713,  20  S.  W.  833;  Wynne  v. 
State  Nat.  Bank,  82  Tex.  378,  382.  17 
S.  W.  918;  Pool  V,  Sanford,  52  Tex. 
621,  635. 

The  legal  import  of  the  transactions 
must  be  stated,  and  the  undertakings 
imposed,  as  well  as  the  failure  by  de- 
fendant to  perform  them.  An  exhibit 
showing  the  terms  of  a  contract  can 
not  supply  the  absence  of  allegations 
in  the  petition  of  the  legal  effect  of 
such  contract.  Guadalupe  County  v. 
Johnston,  1  Tex.  Civ.  App.  713,  20  S. 
W.  833. 

An  account  between  merchant  and 
merchant  attached  to  a  petition,  and 
referred  to  as  an  exhibit  by  appropri- 
ate allegations,  regarding  the  sale  and 
delivery  of  goods,  which  contained  the 
following  item,  "1873,  August  30.  To 
merchandise,  $114.50,"  is  sufficiently 
certain  and  in  compliance  with  arts. 
4611,  4612.  Pasch.  Dig.  Hays  v.  Sam- 
uels, 55  Tex.  560. 

In  a  suit  for  damages  for  goods,  etc., 
destroyed,  the  petition  showed  "that 
plaintiff  owned  and  had  in  his  posses- 
sion the  goods,  wares,  and  merchan- 
dise, and  the  household  goods  dc- 
scribed  in  exhibit  A.  attached  to,  .ind 
made  a  part  of  the  petition.*'  It  was 
further  alleged  that  the  water  destroyed 
"all  the  goods,  wares,  and  merchan- 
dise, and  household  effects  in  said  ex- 
hibit." The  exhibit  contained  an  item, 
"$269,  money  of  Mrs.  Fannie  Eman- 
uel.** Held,  the  court  did  not  err  in 
admitting     testimony     to     said     item. 
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Austin  V,  Emanuel,  74  Tex.  621,  12  S. 
W.  318. 

Where  an  exhibit  is  used  as  an  ad- 
junct to  a  pleading,  the  pleader,  by 
virtue  of  district  court  rule  Xo.  19,  is 
not  thereby  relieved  from  making  the 
necessary  allegations  of  what  the  ex- 
hibit may  be  the  evidence  in  whole 
or  in  part.  Borden  v,  Houston,  26 
Tex.  Civ.  App.  29,  62  S.  W.  426. 

In  a  suit  to  enjoin  as  a  threatened 
nuisance  the  location  of  a  public  ceme- 
tery adjacent  to  plaintiffs*  lands,  the 
attaching  of  a  map  to  the  petition  as  an 
exhibit  does  not  relieve  the  pleader 
from  the  necessity  of  alleging  the' 
facts  to  which  the  exhibit  relates,  even 
if  a  map  is  an  exhibit  authorized  by 
rule  19  (67  S.  W.  XXI)  for  the  gov- 
ernment of  the  district  courts.  Elliott 
V,  Ferguson,  37  Tex.  Civ.  App.  40,  83 
S.  W.  56. 

An  exhibit  attached  to  a  petition 
claiming  a  mechanic's  lien,  which  ex- 
hibit upon  its  face  shows  that  it  was 
recorded,  and  that  a  copy  thereof  was 
served  upon  defendant  as  required  to 
fix  the  lien,  will  not  relieve  the  pleader 
from  the  necessity  of  averring  those 
facts.      Pool  V,  Sanford,  52  Tex.  621. 

Variance.— See  the  title  VARI- 
ANCE. 

Where  the  instrument  sued  on  is 
made  an  exhibit  and  filed  as  a  part  of 
the  petition,  it  can  not  be  excluded  on 
the  ground  of  variance.  Greenwood 
V.  Anderson,  8  Tex.  225;  Peters  v,  Crit- 
tenden, 8  Tex.  131;  Longley  v.  Caruth- 
ers,  64  Tex.  287. 

Exhibit  Will  Control.— *'This  is  upon 
the  ground  that  the  instrument  thus 
made  a  part  of  the  petition,  and  filed 
with  it  for  the  inspection  of  the  de- 
fendant, must  control  and  cure  any 
misdescription  of  it  in  the  body  of  the 
petition."  Longley  v,  Caruthers,  64 
Tex.  287,  288.  See,  also,  Pryon  v. 
Grinder,  25  Tex.  159;  Spencer  v.  Mc- 
Carty,  46  Tex.  213. 

When  an  exhibit  is  referred  to  in 
pleading  and  its  inspection  shows  facts 


contradictory  of  the  allegations  in  the 
plea,  the  exhibit  in  considering  the 
plea  on  demurrer,  and  not  the  allega- 
tions found  in  the  plea,  must  control. 
Freiberg,  Kline  &  Co.  v,  Magale,  70 
Tex.  116,  7  S.  W.  684. 

When  a  chattel  mortgage  is  referred 
to  in  a  plea  and  attached  as  an  exhibit 
to  verify  the  allegations  as  to  its  con- 
tents, the  fact  that  the  exhibit  does 
not  show  by  indorsement  that  it  was 
filed  for  registration  with  the  clerk,  is 
immaterial  on  demurrer,  which  raises 
the  question  of  its  proper  filing  with 
the  clerk,  if  the  petition  by  distinct 
averment  alleges  such  filing.  Freiberg 
V.  Magale,  70  Tex.  116,  7  S.  W.  684. 

If  an  exhibit  is  contradictory  of,  or 
not  correspondent  in  legal  effect  to, 
the  allegations  concerning  it,  then  the 
allegations  stand  unsupported  and  un- 
aided by  it,  and  the  issues  must  be 
formed  and  tried  on  the  allegations 
as  made  in  the  petition.  Burks  v,  Wat- 
son, 48  Tex.  107,  115. 

Where  the  instrument  set  out  in  the 
original  petition  is  evidently  a  prom- 
issory note,  in  framing  the  petition 
the  pleader  seems  to  have  miscon- 
ceived its  import,  but  he  exhibits  the 
instrument  to  the  court  and  makes  it 
a  part  of  his  petition.  Being  thus  made 
a  party  of  the  petition,  the  court  will 
give  the  instrument  the  legal  effect  to 
which  it  is  entitled,  notwithstanding  it 
may  have  been  misconceived  by  the 
pleader,  if  the  pleading  be  intelligible 
and  consistent  and  enough  be  stated 
to  show  a  cause  of  action.  Beal  v, 
Alexander,  6  Tex.  531,  537. 

A  contract  being  made  a  part  of  a 
petition  as  an  exhibit,  will  be  looked  to 
and  will  control  contradictory  allega- 
tions in  the  petition.  Lester  v.  New 
York  Life  Ins.  Co.,  84  Tex.  87,  19  S. 
W.  356. 

Suit    was     brought     on     appellant's 
bond,  made  by  reference  a  part  of  the^ 
amended     original     petition,     marked 
"Ex.  A.  herewith  filed."   The  file  mark 
of  the  amended  petition  was  November 
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7,  1878.  In  the  transcript  the  copy  of  a 
bond  is  found  in  all  respects  answer- 
ing the  description  of  the  one  sued  on 
except  the  file  mark,  which  was  Sep- 
tember 14,  1878,  the  date  stated  by  ap- 
pellant in  his  brief  as  the  date  when 
the  original  petition  was  filed,  the  same 
having  been  omitted  from  the  tran- 
script. The  tenor  and  effect  of  the 
bond  was  not  set  forth  in  the  petition 
in  terms.  Held,  that  the  bond  appear- 
ing in  the  record  must  be  treated  as 
the  exhibit  referred  to  in  the  amended 
petition,  and  that  though  the  petition 
was  defective  in  failing  to  allege  the 
tenor  and  effect  of  the  bond,  it  was  suf- 
ficent  to  allow  of  its  admission  in  evi- 
dence, there  being  no  special  excep- 
tion raising  the  question  of  its  suffi- 
ciency relied  on  at  the  trial.  Peveler 
V.  Peveler,  54  Tex.  53.  See  the  title 
EXCEPTIONS  AND  OBJECTIONS, 
ante,  p.  2. 

In  action  on  an  account  which  is  at- 
tached to  and  made  a  part  of  petition 
and  which  shows  the  date  on  which 
money  was  due,  demurrer  to  petition 
for  not  alleging  when  demand  became 
due,  nor  when  defendants  became  lia- 
ble and  promised  to  pay  it,  is  properly 
overruled.  Petrie  v.  Neimeyer  (Civ. 
App.),  26   S.   W.  266. 

Curing  Defect  in  Petition. — A  peti- 
tion on  an  account  for  labor  at  a  stipu- 
lated price  per  month,  is  insufficient  in 


the  absence  of  an  allegation  that  the 
labor  was  performed.  An  exhibit 
showing  the  months  and  price  '*for 
services  rendered,"  and  referred  to  for 
the  amount  due,  will  not  cure  the  de- 
fect; such  petition  is  bad  on  general 
demurrer.  Shuttuck  v.  Griffin,  44  Tex. 
566. 

In  a  suit  for  work  and  labor,  an  ex- 
ception that  the  petition  does  not 
state  the  time  and  place  of  its  per- 
formance, and  the  person  by  whose  di- 
rection it  was  performed,  is  not  w^ell 
taken,  where  a  bill  of  particulars  at- 
tached to  the  petition,  and  made  a  part 
thereof,  supplies  by  its  entries  the  de- 
fect. Texas,  etc.,  R.  Co.  v,  Ross,  62 
Tex.  447.  See,  also,  Burks  v,  Watson, 
48  Tex.  107,  114. 

How  Made  Exhibits — Necessity  for 
Express  Words. — Deeds  filed  with  pe- 
tition are  not  a  part  thereof,  unless 
specially  made  so  by  express  words  in 
petition  to  that  effect.  Dunlap  v. 
Yoakum,    18    Tex.   582,   584. 

Statement  by  a  pleader  that  papers, 
referred  to,  as  evidence  are  part  of  pe- 
tition does  not  make  them  such. 
Thompson  v.  Eanes,  32  Tex.  190,  193. 

Exhibits  do  not  become  part  of  peti- 
tion and  can  not  be  so  treated  in  de- 
termining demurrer,  notwithstanding 
they  be  referred  to  in  it  as  part 
thereof.  Schultz  v.  Herndon,  32  Tex. 
390,  391;  Stolte  v,  Herndon,  32  Tex. 
393. 


£xido8. 

See  the  title  PUBLIC  LANDS. 

Elxistence. 

As  to  corporate  existence,  see  the  title  CORPORATIONS,  vol.  4,  p.  720,  et  seq. 


£x  Officio. 

See  the  title  PUBLIC  OFFICERS.     See,  also,  the  title  JUSTICES  OF  THE 

PEACE. 
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Exoneration. 

See  the  title  CONTRIBUTION  AND  EXONERATION,  vol.  4,  p.  675,  et. 
seq.     See,  also,  the  titles  EXECUTORS  AND  ADMINISTRATORS,  ante,  p.  364; 
GUARANTY;   INDEMNITY;   PRINCIPAL   AND   SURETY;    TAXATION. 

Ex  Parte  Proceedings. 

See  the  titles  ATTACHMENT,  vol.  2,  p.  296;  BANKRUPTCY  AND 
fN SOLVENCY,  vol.  2,  p.  631;  DISMISSAL.  DISCONTINUANCE  AND 
NONSUIT,  vol.  6,  p.  433;  DIVORCE  AND  ALIMONY,  vol.  6,  p.  490;  GAR- 
NISHMENT; MOTIONS;  RECEIVERS;  SPECIFIC  PERFORMANCE; 
SUMMONS  AND  PROCESS;  WILLS.  See,  also,  the  title  DEPOSITIONS 
AND  INTERROGATORIES,  vol.  6,  p.  326. 


expatriation. 

See  the  title  CITIZENSHIP,  vol.  4,  p.  168.     See,  also,  the  titles  ALIENS,  vol. 
1,  p.  174;  NATURALIZATION. 

Expectanc^^. 

See  the  titles  ADVANCEMENTS,  vol.  1,  p.  159;  CATCHING  BARGAINS, 
vol.  4,  p.  2;  DESCENT  AND  DISTRIBUTION,  vol.  6,  p.  392;  PARENT  AND 
CHILD;  REMAINDERS,  REVERSIONS  AND  EXECUTORY  INTER- 
ESTS. As  to  transfer,  see  the  titles  ASSIGNMENTS,  vol.  2,  p.  94;  CHAT- 
TEL  MORTGAGES,  vol.  4,  pp.  98,  131,  et  seq.;  MORTGAGES  AND  DEEDS 
OF  TRUST.  See,  also,  the  title  ESTATES,  vol.  6,  p.  982.  As  to  what  are 
vested,  as  distinguished  from  expectant  rights,  see  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  445,  et  seq.  As  to  evidence  of,  see  the  title  MOR- 
TALITY TABLES. 

Expediente. 

See  the  titles  DOCUMENTARY  EVIDENCE,  vol.  6,  p.  531;  PUBLIC  LANDS. 

Expenditure  and  Expense. 

See  the  title  COSTS,  vol.  4,  p.  971.  See,  also,  the  titles  ASSIGNMENTS 
FOR  THE  BENEFIT  OF  CREDITORS,  vol.  2,  p.  166;  COUNTIES,  vol.  5, 
p.  95,  et  seq.;  DIVORCE  AND  ALIMONY,  vol.  6,  p.  490;  EXECUTORS  AND 
ADMINISTRATORS,  >nte,  p.  364;  GUARDIAN  AND  WARD;  PARTNER- 
SHIP; TRUSTS  AND  TRUSTEES.  Of  surveyor  of  public  lands,  see  the 
title  PUBLIC  LANDS.  As  to  expenses  as  element  of  damages,  see  the  titles 
DAMAGES,  vol.  5,  pp,  911,  et  seq.,  926;  DEATH  BY  WRONGFUL  ACT,  vol. 
5,  p.  1209.  As  to  liability  of  cotenant  for  expenses,  see  the  title  JOINT  TEN- 
ANTS AND  TENANTS  IN  COMMON.     As  to  attorney's  lien,  see  the  title 
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ATTORNEY  AND  CLIENT,  vol.  2,  p.  603.  As  to  expenditures  on  property 
fraudulently  conveyed,  see  the  title  FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES. 

Experience. 

As    qualification   of   expert   v^ritness,    see    the  title  EXPERT  AND  OPINION 

EVIDENCE. 

Experiments  in  Elvidence. 

As  to  experiments  and  demonstrations,  admissibility  of  the  evidence  of  non- 
expert assistants,  etc.,  the  title  EXPERT  AND  OPINION  EVIDENCE.  As 
to  exhibiting  persons  or  inanimate  objects  to  jury,  see  the  title  INSPEC- 
TION AND  PHYSICAL  EXAMINATIONS.  As  to  witness  testifying  as  to 
experimental  results,  see  the  title  EVIDENCE,  vol.  6,  p.  1140.  As  to  com- 
parison with  other  persons  to  determine  age,  see  the  title  EVIDENCE,  vol. 
6,  p.  1241.  As  to  right  of  witness  to  illustrate  his  testimony,  by  mechanical 
device,  etc.,  see  the  title  WITNESSES.  As  to  misconduct  of  jury  in  experi- 
menting with  a  plank  lid  as  ground  for  new  trial,  see  the  title  NEW  TRIALS. 


EXPERT  AND  OPINION  EVIDENCE:. 

BY  HOMER  RICHEY. 

I.  Oeneral  Principles  as  to  Admissibility  of  Opinion  Evidence^ 

980. 

A.  General   Rule  and   Exceptions,  980. 

B.  Rules  of  Admission  Strictly  Construed,  981. 

C.  Matters  of  Common   Experience,   Knowledge,  or  Understanding,  981. 

D.  Where   Jury    Capable    of    Drawing   Proper    Inference   or   Conclusion 

from   Facts,  981. 

E.  Mixed  Questions  of  Law  and  Fact,  982. 

1.  Generally,   982. 

2.  Motive  or  Intent — Fraud,  983. 

3.  Negligence   and    Contributory   Negligence;    Ordinary   Care,   983. 

F.  Opinions   Must    Be    Based   upon   Facts   in   Evidence,   985. 

G.  Opinions  Assuming  Existence  of   Facts,  985. 

H.  Opinions  as  to   Merits   of  Cause,   Weight  of   Evidence,   Question   at 
Issue,  etc.,  986. 

II.  Kinds  of  Experts,  987 

in.  Qualification  of  Experts,  987. 

A.  General  Principles,  987. 

B.  Experts  upon   Particular   Subjects,   987. 

1.  Law  or   Custom,  987. 

2.  Translators;   Interpreters,   988. 

3.  Commissioner  of  Land   Office,  988. 

4.  Contractors  and  Builders,  989. 

5.  Civil     Engineers;     Construction     of     Railroads,     Dams,     Culverts, 

Bridges,  etc.,  989. 
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6.  Machinery;    Equipment,    990. 

7.  Operation  of  Trains,  991. 

8.  Competency   of  Employees,    Fellow   Servants,   etc.,   992. 

9.  Medical  Experts,  993. 

10.  Life  Expectancy,  993. 

11.  Physicians'  and  Nurses'  Charges,  994. 

12.  Value,   994. 

a.  Personalty,   994. 

b.  Real   Estate,  996. 

13.  Weight,  996. 

14.  Diseases  of  Animals,  997. 

15.  Damages,  997. 

a.  Generally,  997. 

b.  Damage   to   Live    Stock,   997. 

16.  Transportation  of  Live  Stock,  999. 

17.  Nautical  and  Marine   Subjects,   999. 

C.  Hearing,   Determination   and    Review,   999. 

D.  Disqualification   by   Reason   of  Interest,   1000. 

IV.  Examination  of  Experts,  looo. 

A.  Placing  under  the  Rule,  1000. 

B.  Preliminary   Examination,    1000. 

C.  Duty  to  Give  Facts  upon  Which  Opinions  Based,   1001. 

D.  Sufficiency  of  Knowledge  upon   Which  Opinion  Based,  1001. 

E.  Experiments  and   Demonstrations;   Nonexpert  Assistants,   1002. 

F.  Questions  Assuming  Issuable   Facts,  1C03. 

G.  Questions  Calling  for  Mere  Conclusion,  1003. 
H.  Leading  Questions,   1003. 

L  Hypothetical    Questions,    1004. 

1.  Necessity,  Use  and  Admissibility,  1004. 

2.  Hypothesis  Must  Be   Based  upon  the  Evidence,  1004. 

a.  In   General,   1004. 

b.  Questions  Testing  Witness'  Knowledge  or  Qualification,  1004. 

c.  Upon  Assurance   That   Evidence   Will    Be    Developed    Later, 

1004. 

d.  Illustrations,  1004. 

3.  Form    and    Requisites,    1006. 

a.  In  General,   1006. 

b.  Latitude   as   to   Assumption   of   Facts,    1006. 

c.  Embodying  Evidence  or  Facts  in  Question,   1006. 

d.  Questions    Calling    for    Conclusions    and    Deductions    Which 

Encroach  upon  the   Province  of  the  Jury,  1006. 

e.  Questions   Calling  for  Categorical  Answers,   1008. 

f.  Mentioning  Names  of  Parties,  1008. 

4.  Answer  Must  Assume  Truth  of  Hypothesis;  Not  to  Be  Based  on 

Witness'  Understanding  of  Evidence,  1008. 

5.  Exceptions  and  Objections,  1008. 
J.  Cross-Examination,  1008. 

1.  Generally,  1008. 

2.  Principles  Laid   Down   by   Standard   Authorities,   1009. 

a.  Generally,  1009. 

b.  Quoting  Extracts;   Naming  Author,   1009. 
K.  Unresponsive  Answers,  1010. 
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L.  Impeaching   Witness,    1010. 

M.  Exceptions  and  Objections,   1010. 

N.  Harmless  Error,  1011. 

V.  Credibility  and  Weight  of  Expert  Evidence,  loii. 

A.  Province  of  Jury,  1011. 

B.  Sufficiency  to  Raise  Issue,  1012. 

C.  Sufficiency  to  Sustain  Verdict,  1012. 

VI.  Particular  Subjects  of  Expert  Evidence    and   the   Evidence 
Admissible  upon  the  Same,  1012. 

A.  General  Rule  as  to  What  May  Be  the  Subject  of  Expert  Testimony, 

1012. 

B.  Architecture  and   Building,    1012. 

C.  Bookkeeping  and  Accounting,  1012. 

D.  Boundaries  and  Surveys,  1013. 

E.  Damages,  1014. 

F.  Electricity,   1014. 

G.  Exchange,  Rate  of,  1015. 
H.  Explosions  and   Fires,   1015. 

I.  Fences,   1016. 

J.  Genuineness  of  Instrument,  1016. 
K.  Goods,  1016. 

1.  Storage  and   Handling,   1016. 

2.  Damage  to  Goods,  1016. 

3.  Quality,    Identity   and   Similarity,    1017. 

4.  Value,  1017. 
L.  Insurance,  1017. 

1.  Fire  Insurance,  1017. 

2.  Life   Insurance,   1017. 

M.  Interpretation    and    Construction,    1018. 

1.  Written   Instruments   Generally,   1018. 

2.  Words  Peculiar  to  Business,  Art,  Trade  or  Profession,  10 1  ^ 
N.  Law,  1019. 

1.  Foreign  Law  or  Custom,  1019. 

2.  Parliamentary  Law,   1020. 
O.  Life  Expectancy,  1020. 

P.  Live  Stock,  1020. 

1.  Quality  of  Animal,  1020. 

2.  Number  of  Animals,  1021. 

3.  Nature   and   Habits,   1021. 

4.  Brands  and  Marks,   1021. 

5.  Transportation  of   Live   Stock,   1021. 

6.  Damage  to  Live  Stock,  1023. 

7.  Value  of  Live  Stock,  1023. 

Q.  Lumber,  Logs  and  Logging,   1023. 

R.  Machinery,   1024. 

S.  Medical    Experts,    1024. 

1.  General   Rule  as  to  Admissibility,   1024. 

2.  Opinions   Based  in   Part   on   Declarations  and   Statements   of   Pa- 

tient, 1025. 

3.  Opinions  Based  upon  Statements  of  Other  Physicians  and  Third 

Persons,  1026. 
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4.  Statements  of  Physician  to  or  About  Patient,  1026. 

5.  Value  of   Professional   Services,    1027. 

6.  Ability  of  Laymen  to  Measure  or  Compound  Medicines,  1027. 

7.  As  to  Life   Expectancy,   1027. 

8.  Insanity;   Mental  Capacity,   1027. 

9.  Obstetrics,  1028. 

10.  Personal   Injuries,  1028. 

a.  Confining  Evidence  to  Questions  at   Issue,   1028. 

b.  As  to  Simulation  of  Injuries,   Symptoms,  etc.,   1029. 

c.  Right  of  Opposition  to  Make  Physical  Examination,  1029. 

d.  Temperate   Habits  of  Injured  Person,   1029. 

e.  Cause  of  Injury;   Whether  Trouble  Actually  Due    to    Injury 

Complained  of,  1029. 

f.  Nature  and  Extent  of  Injuries,  1031. 

g.  Present  and   Future   Effects,   1031. 

11.  Cause  of  Death,  1032. 

T-U.  Nautical  and  Marine  Subjects,  1032. 
V.  Railroading,    1033. 

1.  In   General,   1033. 

2.  Condition  of  Track  and   Bed,   1033. 

3.  Construction,   Inspection  and  Repair,  1033. 

4.  Machinery  and   Equipment,  1033. 

5.  Operation  of  Trains,  1034. 

a.  Rules;    Requirement;   Construction,   1034. 

b.  Loading  and  Unloading  Cars,   1034. 

c.  Assisting  Passengers,   1034. 

d.  Making  Up  Trains,   1034. 

e.  Starting  and  Stopping,  1034. 

f.  Duty  to  Keep  Lookout;  Ability  to  See  Ahead,  1035. 

g.  Interpretation  of  Orders,   1035. 
h.  Observance  of  Signals,  1035. 

i.  Sanle;  Distance  at  Which  Seen  or  Heard,  1036. 

j.  Flagging  Trains,   1036. 

k.  Switch    Lights,    1036. 

1.  Precaution   for  Safety  of  Car  Inspectors,  1036. 

m.  Having  Train   under   Control,  1036. 
-n.  Running  Train  over  Submerged  Track,  1036. 

o.  Effect  of  Striking  Person   on  Track,   1037. 

p.  Operation  of  Hand  Car,  1037. 

q.  Cause  of  Accident,   1037. 
W.  Care   and   Competency   of   Employees,   1037. 
X.  Trademarks,  Labels,  etc.,   1038. 
Y.  Value,   1038. 
Z.  Watercourses,  Dams,  and   Overflows,   1038. 

Vn.  Nonexpert  Opinion,  io39. 

A.  Admissibility,  1039. 

1.  General  Rule  and  Exceptions,  1039. 

2.  Must  Give  Facts  upon  Which  Opinion  Is  Based,  1040. 

3.  Sufficiency  of   Facts   or  Knowledge  upon   Which   Opinion   Based; 

Qualification    of   Witness,    1041. 
a.  In  General,   1041. 
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b.  In   Particular   Cases,    1041. 

(1)  Opinion  of   Impeaching  Witness,   1041. 

(2)  Freight  Rates,  1041. 

c.  Review  of  Discretion  of  Trial  Court,  1042. 

4.  Opinions  upon   Mixed   Questions   of   Law   and   Fact.   1042. 

5.  Opinions  Encroaching  upon   the  Province  of  the  Jury,  1042. 

6.  Irrelevant  Opinion,  1043. 

7.  Appeal  and  Error,  1043. 

B.  Evidence  Held  to  Be  or  Not  to  Be  Opinion  Evidence,  1043. 

C.  Particular   Subjects   of  Opinion   Evidence    and   the    Evidence   Admis- 

sible  Thereon,    1043. 

1.  Matters  of  Common   Appearance  and   Observation,  1043. 

a.  In  General,  1043. 

b.  Time    and    Distance,    1043. 

c.  Location,    Relative   Position   of   Persons   and   Objects,    1044. 

d.  Speed,   1044. 

2.  Age,  1044. 

3.  Appearance,   Conduct   and    Demeanor,    1044. 

4.  Boundaries  and  Surveys,  1045. 

5.  Business,   Occupation,  etc.,   1045. 

a.  Business   in    Which    Certain    Person    Engaged,    1045. 

b.  Profit  and  Loss  of  Business,  1045. 

c.  Solvency  and   Insolvency,   1046. 

d.  Particular    Business   or   Occupation,    1046. 

6.  Character,   Reputation  and  Influence;.  Habits,  1046. 

7.  Contracting  and  Building,  1046. 

a.  Quality  of  Work  and  Labor;    Compensation,  1046. 

b.  Bridges,    1047. 

8.  Construction  and  Interpretation  of  Language,  1047. 

9.  Damages,  1048. 

a.  General  Rule  as  to  Admissibility  of  Opinion,  1048. 

b.  As  to  Whether  Claim   Filed,   1048. 

c.  Injuries  to  the  Person  or  Reputation,  1048. 

d.  Injury  to  Business,  Credit,  Good  Will,  etc.,  1048.  ' 

e.  Through  Injury  or  Destruction  of  Personal  Property,  1049. 

(1)  In   General,  1049. 

(2)  Goods  in  Transit,   1049. 

f.  Injuries  to  Live   Stock  in  Transportation,   1050. 

(1)  Sufficiency  of  Stock  Pens,   1050. 

(2)  Delay  in   Furnishing  Cars,   1050. 

(3)  Time  Consumed  in  Transportation,  1050. 

(4)  Care  and  Attention,  1051. 

(5)  Cause  of  Injury,   1051. 

(6)  Nature    and    Extent    of    Injuries;    Amount  of    Damages, 

1051. 

g.  As  to  Damages  for  Breach  of  Contract,  1053. 
h.  Damages  to  Real   Property,  1054. 

(1)  By   Reason   of   Nuisance,   1054. 

(2)  Same;    Maintenance  and  Operation  of  Railroad,   1054. 

(3)  In   Condemnation   Proceedings;    Construction   of   Public 

RoaHs  and  Railroads  Across  Land,  1055. 

(4)  Injury  to  Access,  1057. 

(5)  Flooding  Land,  1057. 
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(6)  Destruction  of  Trees,  Grass,  Crops,  etc.,  1057. 

(7)  Deterioration   or   Destruction   of   Improvements,    1057. 

10.  Electricity,  1057. 

11.  Fires,   1058. 

12.  Identity,  1058. 

13.  Insurance,  1059. 

a.  Fire  Insurance,  1059.  * 

b.  Life  Insurance,  1059. 

14.  Intent,  Motive,  Purpose,  Deduction,  etc.,  1059. 

a.  Generally  as  to  Intent  or  Motive,  1059. 

b.  As  Being  Fraudulent  or  in  Good  Faith,  1060. 

c.  As   Being  Malicious  or  Otherwise,  1061. 

d.  Subjunctive    Statements   and    Declarations,    1062. 

e.  As  to  Conclusions  or  Deductions,  1062. 

15.  Intoxication  and  Intoxicants,   1062. 

16.  Matters  Legal,  1062. 

a.  Contracts,   1062. 

b.  Divorce,  1063. 

c.  Expectation  of  Child  or  Heir,  1063. 

d.  Probate   Matters,   1063. 

e.  Title  and  Ownership  of  Property,  1063. 

(1)  Real  Property,  1063. 

(a)  In    General,   1063. 

(b)  Muniments  of  Title,  1063. 

aa.  Execution   and   Delivery  of  Deed,   1063. 

bb.  Legal   Operation  and   Effect;    Validity,   1064. 

(c)  Public  Land   Rights;    Location,   1064. 

(d)  Loss  of  Records,   1064. 

(e)  Bona  Fide  Purchaser;    Knowledge  of  Equities,  1065. 

(f)  Conveyances   from    Husband  to   Wife;    Wife's   Sep- 

arate Estate,   1065. 

(g)  Partition   of   Real   Estate.    1065. 
(h)  Adverse  Possession,  1065. 

(i)  Homestead,   ld66. 

(2)  Personal  Property,  1066. 

(a)  In  General,  1066. 

(b)  Sale   of   Property,    1066. 

17.  Live    Stock,    1066. 

a.  Nature  and  Habits,  1066. 

b.  Number,  1066. 

c.  Appearance  and  Condition,  1066. 

d.  Injuries;    Damages,  1067. 

e.  Value,  1067. 

18.  Health  and  Bodily  Condition,  1067. 

a.  In  General,  1067. 

b.  Cause   of  Sickness,   1067. 

c.  Nature  and   Character  of  Ailment,   1067. 

d.  Warranty  of  Soundness  of  Slave;    Subsequent  Sickness,  1068. 

19.  Insanity  and   Mental    Capacity,   1068. 

a.  General  Rule  as  to  Admissibility  of  Nonexpert  Opinion,  1068. 

b.  Must  Give  Facts  upon  Which  Opinion  Based,  1068. 

7  Tex— 62 
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(1)  In  General,   1068. 

(2)  Must    Be    Facts    in    Evidence    or    within    Witness*    Own 

Knowledge,   1069. 

c.  Comparison  with  Persons   Known  to  Be  Insane,  1069. 

d.  Opinions  Not  Pertinent  to  the  Issue,  1069. 

e.  Qualification    of    Witness,    Sufficiency    of    Facts,    Knowledge, 

etc.,   1069. 

f.  Invading  the  Province  of  the  Jury,  1071. 

(1)  As    to    Business    Capacity,    Competency    to    Enter    into 

Contracts,  etc.,   1071. 

(2)  Testamentary   Capacity,   1071. 

(3)  Mental  Capacity  of  Children,  1073. 

20.  Personal  Injuries,  1073. 

a.  Cause  and  Manner  of  Injury,  1073. 

b.  Contributory  Negligence,   1075. 

c.  Location;    Description   of  Injury,   1076. 

d.  Effects  of  Injuries,  1077. 

e.  As  to   Money  Loss  or  Damage,   1080. 

21.  Death   and   Dead   Bodies,   1080. 

22.  Master   and   Servant — Principal  and   Agent,   1081. 

a.  Existence    of   the    Relation,    1081. 

b.  Authority  of  Agent  or  Servant,   1081. 

c.  Duties,  Character  of   Employment,   etc.,   1081. 

d.  As  to  Whether  Employees  Careful,  Competent,  etc.,  1082. 

23.  Negligence,  1083. 

a.  Ordinary  Care   and   Prudence,  1083. 

b.  Fires,   1083. 

24.  Railroading,  1084. 

a.  Track  and  Right  of  Way,  1084. 

(1)  Construction,  as   Dangerous,  Proper,  etc.,  1084. 

(2)  Condition,   as   Being   Defective  in   Need  of   Repair,   etc., 

1084. 

(3)  Maintenance   and   Repair,   1085. 

b.  Machinery  and   Equipment,   1085. 

(1)  Construction;     Suitableness   for   Purpose,    etc.,    1085. 

(2)  Condition,  as  Defective  or  Otherwise,  1085. 

(3)  Inspection   and    Repair,    1085. 

c.  Operation   of  Trains   and  Cars,   1086. 

(1)  Rules,  Custom,  Usage,  1086. 

(2)  Schedules,   Time   Cards,   etc.,    1086. 

(3)  Making  Up  Trains;    Switching,   Coupling,  etc.,   1086. 

(4)  Starting   and    Stopping,   1086. 

(a)  Negligence    in    Starting,    1086. 

(b)  Power  to   Stop,   Negligence  in  Stopping,   1087. 

(c)  Distance    Required   for   Stop,   1087. 

(d)  Length    of    Stop;     Sufficiency    for    Discharging   and 

Receiving   Passengers,    1087. 

(5)  Speed  of  Train  or  Car,  1088. 

(6)  Signals,   1089. 

(7)  Noise  Made  by  Train,  1089. 

25.  Recollection,   Understanding,   and   Belief,   1090. 

a.  Where    Memory    Grown    Dim   and   Witness   Thinks,    Believes^ 
or  Has  General  Impression,  etc.,  1090. 
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b.  Conclusions  Based  Not  upon  Positive  Recollection,  but  upon 

Habit,  Custom,  etc.,  1090. 

c.  Recollection  or  Belief  as  to  Contents  of  Documents,  1090. 

d.  Opinion  as   to  Purport,  Legal  Operation  and   EflFect  of  Doc- 

uments, 1091. 

e.  Recollection    and    Understanding    of    Language,    Conversation, 

Contract,  etc.,  1091. 

26.  Sanitation,   1092. 

27.  Solvency  and  Insolvency,  1092. 

28.  Streets  and  Highways,  1092. 

29.  Value,  1092. 

a.  General   Rules  as  to  Admission  of  Opinion   Evidence,  3092. 

(1)  Opinion    Evidence   Admissible,    1092. 

(2)  Market   Value,    1093. 

(3)  Qualification   of  Witness,   1093. 

(a)  Generally,    1093. 

(b)  Opinion    Based   upon    Market    Reports,    1093. 

(c)  Opinion    Based    upon    Hearsay,    1093.  , 

(4)  Criterion  of  Value,  1093. 

(5)  Invading  Province  of  Jury,  1004. 

(6)  Harmless   and    Prejudicial   Error,   1094. 
1).  As  to  the  Value  of  Personalty,  1094. 

(1)  Market  Value,  1094. 

(2)  Rental  Value,   1094. 

(3)  As  Affected  by  Place,  Locality,  1094. 

(4)  Particular  Kinds  of  Personalty,   1094. 

(a)  Book    Accounts,    1094. 

(b)  Business,   Credit,   Good   Will,   etc.,   1094. 

(c)  Stocks  and  Bonds,  1094. 

(d)  Goods,  1094. 
aa.  Generally,  1094. 

bb.  Mercantile    Stocks,    1095. 

(e)  Crops,   Hay,   Grain   and   Food   Stuffs,   1095. 
aa.  Crops,   Generally,   1095. 

bb.  Grass  and  Hay,  1096. 
cc.  Barn   and   Contents,    1097. 

(f)  Live   Stock,   Poultry,   etc.,   1097. 
aa.  Admissibility   in   General,   1097. 

bb.  Qualification     of  Witness;     Sufficiency     of     In- 
formation   on   Which   Opinion    Based,    1097. 
aaa.  Generally,    1097. 
bbb.  Experienced    Cattlemen,    1098. 
ccc.  Plaintiff's   Vendor,   lCt9S. 
ddd.  Witness    Who    Has   Not    Seen    Stock,    1098. 
eee.  Information   Obtained    from    Others;    Hear- 
•  say,   etc.,   1098. 

fff.  Limited    Inquiries    and    Offers,    1099. 
ggg.  Market    Reports,    1099. 
hhh.  Opinion    Based    on    General    Knowledge   of 

Market    Fluctuations,    1099. 
iii.  Value    at    Different    Place    or    under    Differ- 
ent   Conditions,    1100. 


Digitized  by 


Google 


980 


Expert  and  Opinion  Evidence 


jjj.  Where  No  Market  at  the  Place,  1100. 
cc.  Cross-Examination,   1100. 
(g)  Vehicles.   1101. 
(h)  Water  Privileges,  1101. 
(i)  Work  and  Labor;    Services,  1101. 
r.  As  to  the  Value  of  Real  Property  and  Improvements,  1101. 

(1)  General   Rule  as  to  Admissibility  of  Opinion   Evidence, 

1101. 

(2)  Grounds    of    Opinion;    Circumstances    Affecting    Value, 

etc.,   1102. 

(a)  In   General,   1102. 

^  (b)  Prospective    Improvements,    1102. 

(c)  Sums  Which   Witness   Would  Take  for  Land,  1102. 

(d)  Subjunctive    Opinions,    1102. 

(3)  Qualification    of    Witness,    1102. 
]  (a)  Generally,  1102. 

(b)  Knowledge    Based    on    Limited    Inquiries,    1102. 
^                               (c)  To  Estimate  Value  of  Improvements,  1102. 

(d)  As  to  Rental  Value,   1103. 

(e)  As  to  the  Value  of  Orchard  Lands,  1103. 

(f)  As  to  the  Value  of  Arid  Lands,  1103. 

(4)  Examination  of  Witnesses,   1103. 

(5)  Striking   Out    Evidence,    1104. 

30.  Waters,  Dams,  and  Overflows,  1104. 

31.  Well   Drilling,  1105. 

D.  Weight  and  Sufficiency,  1105. 

CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  313;  BOUNDARIES,  vol. 
3,  p.  21;  COSTS,  vol.  4,  p.  971;  CROSSINGS,  vol.  5,  p.  564;  DAMAGES,  vol. 
5,  p.  824;  EVIDENCE,  vol.  6,  p.  1098;  FIRES;  FOREIGN  LAWS;  FRAUD 
AND  DECEIT;  FRAUDULENT  AND  VOLUNTARY  CONVEYANCES; 
HANDWRITING;  HEARSAY  EVIDENCE;  IDENTITY;  INSANITY;  IN- 
STRUCTIONS; INSURANCE;  LIBEL  AND  SLANDER;  NEGLIGENCE; 
PHYSICIANS  AND  SURGEONS;  PRINCIPAL  AND  AGENT;  QUES- 
TIONS OF  LAW  AND  FACT;  RAILROADS;  STREETS  AND  HIGH- 
WAYS; UNDUE  INFLUENCE;  WITNESSES. 

As  to  harmless  error  in  the  admission  or  exclusion  of  expert  and  opinion 
evidence,  see  the  title  APPEAL  AND  ERROR,  vol.  1,  pp.  814,  830.  As  to  ex- 
amination of  witnesses,  see  the  title  WITNESSES. 


I.  Oeneral  Principles  as  to  Ad- 
missibility of  Opinion  Evi- 
dence. 

A.  GENERAL  RULE  AND  EX- 
CEPTIONS. 

It  is  a  familiar  general  rule  of  evi- 
dence, that  witnesses  must  speak  as  to 
facts,  and  can  not  be  permitted  to 
give  their  belief  or  opinions.  It  must 
be    left    to    juries    to    draw    inference 


from  the  facts.  Cooper  v.  State,  23 
Tex.  331,  336;  I.  &  G.  N.  R.  Co.  r. 
Klaus,  64  Tex.  293,  294;  Thomas  v. 
State,  40  Tex.  60,  64;  Rogers  v.  Crain. 
30  Tex.  284,  288. 

"The  general  rule  is,  that  the 
opinion  of  a  witness  is  not  evidence; 
but,  like  all  general  rules,  it  has  ex- 
ceptions. The  exception  embraces 
certain  subjects  and  certain  classes  of 
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witnesses.  Great  embarrassment  has 
been  felt  in  defining  the  subjects  and 
the  class  of  witnesses  who  may  be 
permitted  to  give  their  opinions  to 
the  jury  to  the  exclusion  of  others 
who  are  required  to  state  the  facts 
only  within  their  own  knowledge." 
Thomas  v.  State  40  Tex.  60,  64; 
Cooper  V.  State,  23  Tex.  331,  336. 

Exception  as  to  Expert  Opinion. — 
In  matters  of  science,  art,  or  special 
occupations,  where  persons  inex- 
perienced therein  would  be  unable  to 
reach  a  proper  conclusion  from  a 
mere  statement  of  the  facts,  the  opin- 
ions and  conclusions  of  an  expert  may 
be  given.  Bryan  Press  Co.  v,  Hous- 
ton &  T.  C.  Ry.  Co.  (Civ.  App.),  110 
S.  W.  99;  Cooper  v.  State,  23  Tex.  331, 
336;  Rogers  r.  Crain,  30  Tex.  284,  288; 
Thomas  v.  State,  40  Tex.  60,  64;  I.  & 
G.  N.  R.  Co.  V,  Klaus,  64  Tex.  293, 
294;  Angle  v.  Young  (Civ.  App.),  25 
S.  W.  798,  800;  Bryan  Press  Co.  v. 
Houston,  etc.,  R.  Co.  (Civ.  App.),  110 
S.  W.  99. 

Ordinarily,  where  the  facts  in  issue 
are  not  themselves  accessible  by  evi- 
dence, and  the  knowledge,  by  which 
the  existence  of  an  unknown  fact  is 
inferred  from  other  facts  proved,  does 
not  fall  within  the  range  of  ordinary 
information,  the  fact  may  be  proved 
by  professional  or  experienced  wit- 
nesses, having  peculiar  knowledge  or 
skill  in  the  science,  art  or  trade  re- 
lating to  the  subject.  Metropolitan 
Life  Ins.  Co.  v,  Wagner,  50  Tex.  Civ. 
App.  233,  109  S.  W.  1120. 

Nonexpert  Opinion. — ^There  are 
many  cases  in  which  unskilled  wit- 
nesses may  give  their  opinions;  and 
there  is  still  another  class  of  cases  in 
which  they  may  do  so  when  they  give, 
along  with  the  opinions,  the  facts  on 
which  they  are  founded.  I.  &  G.  N. 
R.  Co.  V.  Klaus,  64  Tex.  293,  294.  See, 
also,  post,  "Nonexpert  Opinion,"  VII, 
et  seq. 

B.       RULES       OF       ADMISSION 
STRICTLY       CONSTRUED. 

The   evidence   of   experts   should   be 


confined  with  much  strictness  within 
the  rules  regulating  its  admission, 
since  from  its  very  nature,  a  relaxa- 
tion of  these  rules  may  lead  to  great 
abuses.  Armendaiz  v.  Stillman,  67 
Tex.  458,  3  S.  W.  678. 

The  rule  is  confined  to  cases  in 
which,  from  the  very  nature  of  the 
subject,  facts  disconnected  from  such 
opinions,  can  not  be  so  presented  to  a 
jury,  as  to  enable  them  to  pass  upon 
the  question  with  the  requisite  knowl- 
edge and  judgment.  Cooper  v.  State, 
23  Tex.  331.  336. 

C.  MATTERS  OF  COMMON  EX- 
PERIENCE, KNOWLEDGE  OR 
UNDERSTANDING. 

Expert  testimony  is  resorted  to  for 
the  purpose  of  informing  the  court  or 
jury  upon  subjects  not  commonly  un- 
derstood, but  where  the  nature  of  the 
inquiry  appeals  to  the  common  un- 
derstanding and  ordinary  intelligence 
of  mankind  it  would  be  improper  to 
admit  opinions  of  experts  or  other 
persons.  Radam  v.  Capital  Microbe 
Destroyer  Co.,  81  Tex.  122, 16    S.    W.    990. 

When  an  injury  relates  to  a  matter 
that  may  be  understood  by  one  man 
of  sense  as  well  as  another  and  where 
no  special  course  of  training  is  re- 
quired to  understand  it,  expert  opin- 
ions should  not  be  received.  Shelley 
V.  City  of  Austin,  74  Tex.  608,  12  S. 
W.  753;  Kennedy  v.  Upshaw,  66  Tex. 
442,  453,  1  S.  W.  308;  Galveston,  etc., 
R.  Co.  V.  Sweeney,  6  Tex.  Civ.  App. 
173,  176,  24  S.  W.  947;  Shelley  v.  Aus- 
tin, 74  Tex.  608,  12  S.  W.  753. 

Where  matters  are  of  such  a  nature 
that  jurors  are  competent  to  form 
opinions  with  reference  to  them,  such 
matters  can  not  form  the  basis  for  ex- 
pert testimony.  Galveston,  H.  &  S. 
A.  Ry.  Co.  V,  Sweeney,  6  Tex.  Civ. 
App.   173,   24   S.   W.   947. 

D.  WHERE  JURY  CAPABLE  OF 
DRAWING  PROPER  INFER- 
ENCE  OR  CONCLUSION 
FROM  FACTS. 

Where    the    jury   are    as    competent 
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as  any  other  persons  to  deduce  the 
proper  conclusions  from  a  given  state 
of  facts,  the  opinions  even  of  scien- 
tific witnesses  are  not  admissible  in 
evidence  as  to  the  conclusion  or  in- 
ference to  be  drawn  from  them. 
Cooper  V,  State,  23  Tex.  32U. 

In  the  investigation  of  a  subject 
where  special  knowledge  or  skill  is 
required  to  deduce  from  the  facts  a 
reliable  opinion,  and  where  the  ordi- 
nary juror  would  not  be  presumed  to 
understand  the  subject  or  be  compe- 
tent to  form  a  correct  conclusion  from 
a  given  state  of  facts,  then  of  necessity 
the  jury  must  be  instructed  by  per- 
sons possessing  the  requisite  special 
information;  but  when  the  inquiry  is 
about  a  matter  that  may  be  under- 
stood by  one  man  of  sense  as  well  as 
another — where  no  special  course  of 
study  or  training  is  required  to  un- 
derstand it — opinions  of  experts  are 
rejected.  In  such  cases  the  facts  must 
be  stated  and  the  jury  allowed  to  draw 
their  own  conclusions.  Shelley  v, 
Austin,  74  Tex.  608,  612,  12  S.  W.  753. 

"The  general  distinction  is,  that  the 
jury  must  judge  of  the  facts  for  them- 
selves, but  that  wherever  the  question 
depends  on  the  exercise  of  peculiar 
skill  and  knowledge  that  may  be  made 
available,  it  is  not  a  decision  by  the 
witness  on  a  fact,  to  the  exclusion 
of  the  jury,  but  the  establishment  of  a 
new  fact,  relation  or  connection,  which 
would  otherwise  remain  unproved." 
Cooper  V.  State,  23  Tex.  331,  336. 

Illustrations. — Where  section  hands 
set  their  hand  car  beside  the  track  so 
as  to  block  a  public  crossing,  and  plain- 
tiff was  injured  in  attempting  to  drive 
over  the  track  at  one  side  of  the 
crossing,  the  opinion  of  an  experienced 
driver  as  to  whether  one  could  cross 
with  safety  under  such  circumstances 
was  properly  excluded.  Locke  v.  In- 
ternational &  G.  N.  R.  Co.,  60  S.  W. 
314,   25    Tex.    Civ.    App.    145. 

In  an  action  against  a  city  for  per- 
sonal   injuries    caused    by    the    alleged 


defective  construction  of  two  bridges, 
— one  a  wagon  way,  and  the  other  a 
foot  bridge, — whereby  an  open  space 
over  a  gutter  was  left  between  them, 
about  ten  feet  long,  four  feet  wide, 
and  two  feet  deep,  expert  evidence  is 
not  admissible  on  the  question  as  to 
whether  the  opening  was  dangerous. 
Shelley  v.  City  of  Austin,  74  Tex,  608, 
12    S.   W.   753. 

Where  the  evidence  showed  the 
width  of  the  approach  to  a  railroad 
crossing,  and  that  there  was  a  preci- 
pice on  either  side,  it  is  for  the  jury 
to  determine  whether  a  wagon  could 
with  safety  turn  around  on  the  ap- 
proach, and  opinion  evidence  on  that 
question  is  inadmissible.  Interna- 
tional &  G.  N.  R.  Co.  V.  Kuehn,  2  Tex. 
Civ.  App.  210,  21  S.  W.  58. 

In  a  suit  for  damages  resulting  from 
the  levy  of  an  attachment  on  cattle,  a 
witness  can  not  state  that  the  cattle 
were  injured  and  the  owners  damaged 
by  the  cattle  being  allowed  to  run  at 
large  and  being  neglected,  and  owing 
to  the  fact  that  the  owners  were  not 
allowed  to  attend  to  them,  these  being 
conclusions  for  the  jury.  Donafd  v. 
Carpenter,  8  Tex.  Civ.  App.  321,  27  S. 
W.    1053. 

The  jury  should  determine  the  ef- 
fect upon  plaintiff's  business  of  a  re- 
port by  a  mercantile  agency;  the  isit- 
ness  could  only  give  his  opinion,  on 
which  the  jury  would  be  as  competent 
to  judge  as  the  witness.  Such  testi- 
mony is  inadmissible.  Bradstreet  Co. 
V.  Gill,  72  Tex.   115,  9  S.  W.  753. 

E.   MIXED  QUESTIONS   OF  LAW 

AND   FACT. 
1.    Generally. 

"In  some  cases  a  witness  may  be 
permitted  to  give  an  opinion  or  con- 
clusion, but  this  can  not  be  done,  even 
by  an  expert,  when  the  character  of 
an  act  is  in  question  and  can  be  deter- 
mined only  by  the  application  of  rules 
of  law  to  a  given  state  of  facts."  Half 
V.  Curtis,  68  Tex.  640,  642,  5  S.  W. 
451;   Miller  v.  Jannett,  63  Tex.  82,   86; 
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Gabel  v.  Weisensee,  49  Tex.   131,  142. 

The  fact  that  a  witness  may  possess 
greater  knowledge  as  to  the  existence 
of  facts  entering  into  an  inquiry  than 
the  jury  would  be  supposed  to  have 
does  not  render  his  conclusion  admis- 
sible where  such  conclusion  is  based 
upon  a  mixed  question  of  law  and  fact. 
Houston,  etc.,  R.  Co.  v.  Roberts,  101 
Tex.  418,  108  S.  W.  808;  Boyer  v.  St. 
Louis,  etc.,  R.  Co.  (Civ.  App.),  72  S. 
W.   1038,  reversed  in  97  S.  W.   1070. 

In  an  action  for  delay  in  transporta- 
tion of  live  stock,  testimony  as  to 
what  a  witness  from  his  experience  as 
a  cattleman  considered  a  reasonable 
time  within  which  to  transport  the 
live  stock  in  question,  if  done  with  or- 
dinary care  and  diligence,  was  inad- 
missible as  the  opinion  of  the  witness 
on  a  mixed  question  of  law  and  fact, 
as  the  witness  must  have  first  deter- 
mined for  himself  what  would  con- 
stitute ordinary  care,  and  then  have 
deduced,  from  a  consideration  of  all 
the  elements  that  would  in  his  opinion 
enter  into  the  question  of  reasonable 
time,  a  conclusion  as  to  what  that  time 
should  be.  Houston,  etc.,  R.  Co.  v. 
Roberts,   101  Tex.  418,   108   S.   W.   808. 

In  an  action  for  damages  to  prop- 
erty occasioned  by  the  construction 
of  a  railroad,  the  testimony  of  a  wit- 
ness as  to  the  amount  of  the  difference 
in  value  of  the  property  before  and 
after  the  building  of  the  road,  exclud- 
ing benefits  and  injuries  common  to 
the  whole  community,  was  properly 
excluded,  as  calling  for  a  conclusion 
of  a  mixed  question  of  law  and  fact. 
Boyer  v.  St.  Louis,  etc.,  R.  Co.  (Civ. 
App.),  72  S.  W.  1038,  reversed  in  97 
S.  W.   1070. 

'2.     Motive  or  Intent— Fraud. 

In  an  action  for  damages  for  a  ma- 
licious attachment  under  an  affidavit 
that  plaintiff  was  about  to  dispose  of 
his  property  with  intent  to  defraud 
his  creditors,  plaintiffs  counsel  was 
permitted  to  ask  witnesses,  "Did 
[plaintiff ],   about  the   time   of   the   at- 


tachment, do  any  act  or  thing  to  de- 
fraud his  creditors?"  and  negative  an- 
swers were  admitted.  Held,  that  as 
the  character  of  the  act  was  in  dis- 
pute, and  the  question  called  for  the 
opinion  of  the  witnesses  upon  a  ques- 
tion of  mixed  law  and  fact,  the  admis- 
sion of  the  evidence  was  erroneous. 
Half  V.  Curtis,  68  Tex.  640.  5  S.  W.  451. 
"This  question  left  it  with  the  wit- 
ness to  determine  what  acts  in  law 
would  be  fraudulent,  and  upon  his  de- 
cision as  to  this  to  base  his  answer. 
It  called  for  his  conclusions  as  to  law 
and  fact,  instead  of  requiring  a  state- 
ment simply  of  facts,  from  which,  with 
other  evidence  given  in  the  case,  the 
jury — under  the  instructions  of  the 
court  as  to  what,  within  the  meaning 
of  the  law,  would  constitute  fraud — 
could  determine  whether  ground  for 
suing  out  and  levying  the  attachment 
existed."  Half  v.  Curtis,  68  Tex.  640, 
642,  5  S.  W.  451. 

3.    Negligence  and  Contributory  Neg- 
ligence; Ordinary  Care. 

In  the  case  of  Houston,  etc.,  R.  Co. 
V.  Roberts,  101  Tex.  418,  108  S.  W. 
808,  809,  counsel  urged  that  it  was  not 
permissible  for  the  witness  to  testify 
what  in  his  opinion  is  or  is  not  ordi- 
nary care  and  diligence,  and  contended 
that  what  is  ordinary  care  and  dili- 
gence is  a  mixed  question  of  law  and 
fact,  to  be  determined  by  the  court  or 
jury  from  all  the  facts  of  the  particu- 
lar case,  and  that  to  permit  a  witness 
to  give  his  opinion  thereon  would  be 
to  submit  the  determination  of  the 
very  issue  of  the  case  to  the  witness, 
instead  of  to  the  court  or  jury.  Upon 
a  certification  of  the  point  to  the  su- 
preme court,  it  was  pointed  out  that 
cases  of  Texas,  etc.,  R.  Co.  v.  EHerd, 
38  Tex.  Civ.  App.  596,  87  S.  W.  362; 
Texas,  etc.,  R.  Co.  v.  Walker,  43  Tex. 
Civ.  App.  278,  95  S.  W.  743;  Chicago, 
etc.,  R.  Co.  V.  Carroll,  36  Tex.  Civ. 
App.  359,  81  S.  W.  1020,  affirmed  in 
98  Tex.  611,  no  op.  and  Chicago,  etc., 
R.  Co.  v.  Kapp,  37  Tex.  Civ.  App.  203, 
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83  S.  W.  233»  hold  that  such  testi- 
mony is  admissible,  and  that  the  fol- 
lowing cases  hold  to  the  contrary,  to 
wit:  Pecos,  etc.,  R.  Co.  v,  Evans- 
Snider-Buell  Co.,  42  Tex.  Civ.  App. 
60,  93  S.  W.  1024;  Houston,  etc.,  R. 
Co.  V.  Schutte  (Civ.  App.),  91  S.  W. 
806;  San  Antonio,  etc.,  R.  Co.  v.  Jack- 
son, 38  Tex.  Civ.  App.  201,  85  S.  W.  445, 
446;  Texas,  etc.,  R.  Co.  v,  Lee,  21  Tex. 
Civ.  App.  174,  51  S.  W.  351,  affirmed 
in  93  Tex.  722,  no  op.,  as  well  as  the 
following  on  the  same  subject:  San 
Antonio,  etc.,  R.  Co.  v.  Griffith 
(Civ.  App.),  70  S.  W.  438;  Interna- 
tional, etc.,  R.  Co.  V.  McGhee  (Civ. 
App.),  81  S.  W.  804;  and  Gulf,  etc., 
R.  Co.  V,  Irvine  (Civ.  App.),  73  S.  W. 
540.  Held,  in  answer  to  the  question 
of  the  court  of  civil  appeals,  which 
cited  the  above  conflict  in  the  authori- 
ties, that  the  court  erred  in  admitting 
the  question  and  answer  stated  in  the 
certificate,  for  the  reason  that  the 
question  called  for  and  the  answer 
gave  the  opinion  of  the  witness  on  a 
mixed  question  of  law  and  fact. 
Gainesville,  etc.,  R.  Co.  v.  Hall,  78 
Tex.  169,  170,  14  S.  W.  529;  Houston, 
etc.,  R.  Co.  V.  Roberts,  101  Tex.  418, 
108    S.   W,    808,    809. 

IlhiBtrations. — In  an  action  against 
a  railroad  company  by  an  employee 
for  injuries  due  to  a  defect  in  the 
track,  a  question  whether  defendant 
was  ordinarily  careful  in  keeping  its 
track  in  good  condition  calls  for  the 
opinion  of  the  witness  as  to  the  exer- 
cise of  ordinary  care,  and  is  properly 
excluded.  Ft.  Worth  &  D.  C.  Ry.  Co. 
V.  Thompson,  2  Tex.  Civ.  App.  170, 
21   S.  W.  137. 

Opinions  of  expert  railroad  men,  in 
an  action  against  a  railroad  company 
by  an  employee  for  injuries  caused  by 
the  backing  up  of  an  engine  against 
cars  between  which  plaintiff  was  stand- 
ing while  assisting  in  making  up  a 
train,  as  to  plaintiff's  negligence  in 
going  between  the  cars  under  the  par- 
ticular circumstances,  are  inadmissible; 


the  question  being  for  the  jury  on  all 
the  circumstances.  St  Louis  &  S.  F. 
R.  Co.  V,  Nelson,  49  S.  W.  710,  20  Tex. 
Civ.   App.   536. 

In  an  action  by  a  brakeman  to  re- 
cover for  an  injury  received  while 
coupling  cars,  because  of  an  alleged 
defect  in  the  track,  evidence  that  it 
is  a  well-settled  rule  among  railroad 
men  that  a  brakeman  who  does  not 
look  wliere  he  goes  in  (performing 
such  duty  is  negligent,  is  not  admissi- 
ble. Gulf,  etc.,  R.  Co.  V,  Hockaday,  14 
Tex.  Civ.  App.  613,  615,  37  S.  W.  475. 
affirmed  in  93  Tex.  684,  no  op. 

In  an  action  for  the  death  of  a  serv- 
ant of  a  railroad  company,  caused  by 
a  door  of  a  box  car  falling  on  him 
while  sitting  near  the  track,  evidence 
of  expert  railroad  operatives  that  the 
position  occupied  by  decedent  at  the 
time  of  the  injury  was  dangerous  was 
not  a  proper  subject  for  expert  testi- 
mony, it  being  an  invasion  of  the  prov- 
ince of  the  jury.  Houston,  E.  &  W. 
T,  Ry.  Co.  V.  McHale,  47  Tex.  Civ. 
App.   360,   105   S.   W,   1149. 

In  an  action  against  a  railroad  for 
damages  resulting  from  negligent 
transportation  and  handling  of  plain- 
tiff's cattle,  it  was  error  to  permit  a 
witness  to  testify  that  the  bad  condi- 
tion of  the  cattle  on  arrival  at  their 
destination  was  due  to  improper 
trans))ortation  atid  hancNing  on  the 
cars,  and  from  being  delayed  too  long 
thereon,  and  being  jerked  and  switched 
about  improperly,  such  testimony  be- 
ing in  effect  an  opinion  that  the  car- 
rier was  negligent.  Texas  &  P.  Ry. 
Co.  V,  Felker,  90  S.  W.  530,  40  Tex, 
Civ.   App.   604. 

But  in  an  issue  involving  the  ques- 
tion of  negligence  of  a  railway  com- 
pany in  the  management  of  a  switch 
from  which  it  is  claimed  that  damage 
results,  it  is  competent  for  the  defend- 
ant to  introduce  evidence  of  the  mode 
adopted  generally  by  prudent  railroad 
men  in  switching  their  cars  under  like 
circumstances.  Houston,  etc.,  R.  Co. 
V.    Cowser,    57    Tex.    293. 
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Witncses  who  have  testified  as  to 
the  manner  in  which  certain  switch- 
ing was  done  may  also  testify,  as  ex- 
perts (being  qualified),  as  to  whether 
it  was  done  in  the  manner  and  with 
the  caution  usual  in  such  cases.  Hous- 
ton &  T.  C.  Ry.  Co.  V,  Cowser,  57  Tex. 
293. 

In  an  action  for  injuries  to  a  serv- 
ant alleged  to  have  resulted  from  the 
negligence  of  an  incompetent  fellow 
servant  in  operating  a  machine,  a  wit- 
ness who  showed  that  she  was  quali- 
fied to  speak  as  an  expert  and  who 
had  explained  the  manner  in  whitrh 
the  work  should  be  done  should  have 
been  permitted  to  testify  that  the  ma- 
chine was  not  handled  properly  and 
skillfully  by  the  operative  at  the  time 
plaintiff  was  injured.  Galveston  Rope 
&  Twine  Co.  v.  Burkett,  2  Tex.  Civ. 
App.  308. 

Contributory  Negligence  of  Child. — 
In  an  action  against  a  street  rail- 
road for  injuries  to  a  child  10  years  of 
age,  it  is  competent  to  prove  plain- 
tiffs age  and  all  other  facts  necessary 
to  enable  the  jury  to  decide  the  ques- 
tion of  her  contributory  negligence, 
and  persons,  who  are  acquainted  with 
her,  may  testify  that  she  is  intelligent 
or  the  reverse;  but,  after  such  facts 
have  been  narrated,  the  inferences  and 
conclusions  to  be  drawn  therefrom  are 
for  the  jury,  and  it  is  not  competent 
for  witnesses,  whether  experts  or  non- 
experts, to  testify  to  their  opinion  that 
plaintiff  is  not  of  sufficient  intelligence 
to  appreciate  the  danger  of  going  on 
a  street  car  track  without  looking  and 
listening  for  a  car  and  has  not  the 
circumspection  to  avoid  danger  which 
an  adult  person  would  have.  Citizens* 
Ry.  Co.  V.  Robertson,  91  S.  W.  609,  41 
Tex.   Civ.   App.   324. 

F.     OPINIONS   MUST   BE   BASED 
UPON   FACTS  IN  EVIDENCE. 

Opinions  must  be  deduced  from  facts 
in  evicence  before  the  jury,  but  they 
need  not  be  within  the  personal  knowl- 
edge of  the  witness  whose  opinion  is 


given.  The  opinion  may  be  founded 
on  the  statement  of  facts  proved  by 
others.  Rogers  v.  Crain,  30  Tex.  284, 
288;  Williams  v.  State,  37  Tex.  Cr. 
App.  348,  39  S.  W.  687;  Texas  &  P. 
Ry.  Co.  V,   De   Milley,  60  Tex.   194. 

"The  bill  of  exceptions  shows  that 
the  appellants,  for  the  purpose  or  re- 
butting testimony  offered  by  the  ap- 
pellee, to  the  effect  that  the  rail  from 
which  the  injury  resulted  had  been 
broken  for  ten  or  fifteen  days,  sought 
the  opinion  of  those  witnesses  as  to 
what  would  have  been  the  effect  upon 
passing  trains  if  the  rail  in  question 
had  not  only  been  broken,  but  had  in 
part  been  removed  from  the  track. 
The  testimony  was  objected  to,  as  the 
judge  who  tried  the  <:ause  states  in  the 
bill  of  exceptions,  because  there  was 
no  proof  sustaining  the  hypothesis 
upon  which  these  opinions  were 
sought.  Such  being  the  case,  and  we 
must  take  the  statement  of  the  judge 
to  be  true,  there  was  no  error  in  ex- 
cluding the  evidence;  for  if  the  opin- 
ion of  a  witness  is  sought,  such  opin- 
ion, to  be  of  any  value,  must  be  based 
upon  facts  in  the  case."  Texas,  etc., 
R.  Co.  V,  De  Milley,  60  Tex.  194,  199. 

G.      OPINIONS     ASSUMING     EX- 
ISTENCE OF  FACTS. 

If  a  witness  offered  as  an  expert 
states  or  assumes  facts,  it  is  for  court 
or  jury  to  determine  whether  his  as- 
sumption of  fact  is  true,  and,  if  found 
untrue,  his  opinion  is  of  no  value. 
The  existence  of  the  facts  upon  which 
the  opinion  is  based  must  be  deter- 
mined by  the  jury  and  not  by  the  ex- 
pert. Bryan  Press  Co.  v.  Houston, 
R.  Co.  (Civ.  App.),  110  S.  W.  99; 
Armendaiz  -v.  Stillman,  67  Tex.  458, 
463,    3    S.    W.    678. 

Where  an  expert  witness  bases  his 
opinion  upon  a  state  of  facts  which  he 
has  heard  other  witnesses  testify  to, 
and  not  upon  actual  knowledge  of  his 
own,  the  value  of  his  opinion  depends 
-upon  the  existence  of  those  facts,  and 
their    existence    must    be    determined 
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by  the  court  or  jury,  and  not  by  the 
expert.  Armendaiz  v,  Stillman,  07 
Tex.    458,    3    S.    W.    678. 

If  evidence  is  conflicting  as  to  facts 
on  which  opinion  of  expert  is  founded 
lie  can  not  be  permitted  to  determine 
what  the  facts  actually  were,  and  to 
give  an  opinion  upon  his  own  con- 
clusion from  such  evidence.  Armen- 
daiz V.  Stillman,  67  Tex.  458,  463,  3  S. 
W.  678;  Ft.  Worth,  etc.,  R.  Co.  v. 
Thompson,  75  Tex.  501,  504,  12  S.  W. 
742. 

Where  Facts  Are  Undisputed^ — It  is 
not  error  to  permit  an  expert  to  state 
his  conclusions  from  facts  which  are 
undisputed.  Ft.  Worth  &  D.  C.  R.  Co. 
v.  Thompson,  75  Tex.  501,  12  S.  W. 
742. 

Facts  Pertaining  to  His  Art  or 
Science. — An  expert  could  give  his 
opinion  on  a  state  of  facts  pertaining 
to  his  art  or  science  which  he  might 
assume  to  be  true,  and  the  court  and 
jury  must  then  decide  whether  his  as- 
sumption of  facts  was  correct.  Armen- 
daiz V,  Stillman,  67  Tex.  458,  3  S.  W. 
678. 

Where  a  medical  witness  in  an  ac- 
tion against  a  railroad  for  personal  in- 
juries received  by  a  passenger  in 
alighting  from  the  train  has  testified  to 
facts  which  he  has  himself  ascer- 
tained in  treating  the  injured  person, 
it  is  proper  for  him  to  give  his  opinion 
as  to  the  cause  of  the  injury,  assuming 
as  true  the  facts  to  which  he  had  pre- 
viously testified.  Missouri,  etc.,  R.  Co. 
V.  Criswell,  34  Tex.  Civ.  App.  278,  78 
S.   W.   388. 

H.  OPINIONS  AS  TO  MERITS  OF 
CAUSE,  WEIGHT  OF  EVI- 
DENCE,  QUESTION  AT  ISSUE, 
ETC. 

"Where  scientific  men  are  called  as 
witnesses,  they  can  not  give  their  opin- 
ions as  to  the  general  merits  of  the 
cause,  but  only  their  opinions  upon 
the  facts  proved."  Cooper  v.  State, 
23   Tex.   331,   337. 

Medical   experts   can   not   give   their 


opinions  on  the  merits  of  the  cause; 
but  their  opinions  must  be  predicated 
upon  the  facts  proved,  or,  if  facts  are 
not  proved,  upon  a  case  hypothetically 
stated.    Cooper  f.  State.  23  Tex,  331. 

An  expert  may  be  asked  his  opinion 
regarding  facts  affecting  a  matter  pe- 
culiar to  his  art  or  employment  when 
the  facts  are  undisputed,  but  he  can 
not  be  asked  his  opinion  as  to  the  evi- 
dence in  the  case  as  rendered.  Such  a 
practice  would  usurp  the  province  of 
the  jury,  who  must  weigh  credibility. 
Ft.  Worth,  etc.,  Ry.  Co.  r.  Thompson, 
75  Tex.  501,  12  S.  W.  742. 

In  an  action  for  injuries  sustained 
by  plaintiflf  while  a  passenger  on  de- 
fendant's train,  it  was  not  error  to  re- 
fuse to  allow  a  physician  to  review  the 
testimony  of  plaintiflf  in  the  case,  and 
then  give  his  opinion  as  to  the  "rea- 
sonableness, correctness,  or  otherwise, 
of  the  statements"  therein.  Gulf,  C.  & 
S.  F.  Ry.  Co.  r.  Bell,  58  S.  W.  614,  24 
Tex.   Civ.   App.  579. 

In  an  action  for  personal  injuries,  it 
was  error  to  exclude  a  question  asked 
a  doctor  as  to  whether  he  concurred  in 
a  '^supposed"  opinion  of  another  doc- 
tor as  to  the  extent  of  the  injury,  since 
that  was  a  question  for  the  jury.  Gal- 
veston. H.  &  H.  R.  Co.  v.  Alberti.  47 
Tex.   Civ.  App.   32,   103   S.   W.  699. 

Where  a  physician,  who  had  exam- 
ined plaintiflf,  on  being  asked  for  his 
opinion  as  to  what  produced  the  con- 
dition he  found,  answered  that  he  be- 
lieved the  preponderance  of  testimony 
required  the  conclusion  that  the  condi- 
tion was  the  result  of  physical  injury, 
and  stated  that  by  the  preponderance 
of  testimony  he  meant  facts  which 
came  to  his  own  knowledge  outside  of 
anything  said  to  him  by  any  other  per- 
son, his  answer  was  admissible.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Baum- 
garten,  72  S.  W.  78,  31  Tex.  Civ.  App. 
253. 

An  expert  who  sat  and  listened  to 
conflicting  evidence  regarding  the  con- 
struction  of  a  jetty,  and  its  eflfect  in 
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changing  the  current  of  a  river 
whereby  the  plaintiff  claimed  that  his 
land  had  been  cut  away  to  his  dam- 
age, qualified  himself  as  an  expert,  and 
testified  to  some  (though  limited)  per- 
sonal knowledge  of  the  facts.  He  was 
asked  whether  it  was  his  opinion  that 
the  jetty  produced,  or  brought  about, 
or  had  any  part  in  producing  any  part 
of  the  damage  described  as  having 
been  sustained  by  the  plaintiff.  Held: 
the  answer  should  have  been  excluded, 
for  it  required  the  expert  to  usurp  the 
province  of  the  jury  and  pass  on  dis- 
puted facts.  Armendaiz  v.  Stillman,  67 
Tex.  458,  3  S.  W.  078. 

Where  a  medical  expert  sufficiently 
qualified  himself  to  testify  as  a  wit- 
ness, it  was  error  to  exclude  his  testi- 
mony bearing  on  the  vital  issue  in  the 
case.  Elliott  v.  Ferguson,  37  Tex.  Civ. 
App.,  40,  83  S.  W.  56. 

The  mere  fact  that  the  answer  of  an 
expert  may  decide  the  question  at  is- 
sue before  the  jury,  if  the  jury  should 
believe  it,  is  no  ground  of  objection  to 
the  question  and  answer.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v,  Henefy  (Civ. 
App.),  99  S.  W.  884. 

A  witness  testifying  as  an  expert 
may  give  his  opinion  upon  the  very  is- 
sue on  trial.  Galveston,  H.  &  H.  R. 
Co.  V.  Bohan  (Civ.  App.),  47  S.  W. 
1050. 

The  question  at  issue  in  a  suit  for 
damages  resulting  from  the  derailment 
of  a  railway  car  being  negligence  vel 
non,  a  witness  who  helped  to  construct 
the  road,  and  who  was  engaged  as 
brakeman  when  the  accident  happened, 
may  state  facts  within  his  knowledge 
showing  the  defective  construction  of 
the  road  when  the  derailment  occurred, 
though  the  pleadings  may  not  have 
charged  specifically  that  the  road  was 
wanting  in  permanence  of  construc- 
tion when  built.  Ft.  Worth,  etc.,  R. 
Co.  V.  Thompson,  75  Tex.  501,  12  S. 
W.  742. 

A  witness  having  testified  on  direct 
examination  that,  if  an  engineer  is  in 


a  position  where  he  can  not  know  posi- 
tively that  all  the  trains  have  passed 
that  he  went  on  the  siding  to  wait  for, 
his  duty  would  be  to  ascertain  posi- 
tively whether  they  had  all  passed, 
and  to  stay  on  the  siding,  and  not  obey 
the  order  of  the  conductor  to  pull  out, 
unless  he  was  satisfied  the  trains  had 
all  passed,  a  question  on  cross-exami- 
nation asking  the  witness  whether  he 
would  swear  positively  that  the  engi- 
neer, under  such  circumstances,  should 
refuse  to  obey  the  order  of  the  con- 
ductor, though  he  could  not  know  that 
it  was  wrong,  and  the  conductor 
told  him  it  was  right,  is  not 
objectionable,  as  calling  for  the  opin- 
ion of  the  witness  as  to  the  proper 
construction  of  a  rule  of  the  company. 
(Civ.  App.)  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Brown,  59  S.  W.  930,  judgment 
reversed  63  S.  W.  305,  95  Tex  2. 

n.  Kinds  of  Experts. 

See  post,  "Experts  upon  Particular 
Subjects,"  III,  B,  et  seq.;  "Particular 
Subjects  of  Expert  Evidence  and  the 
Evidence  Admissible  upon  the  Same," 
VI,  et  seq. 

in.     Qualification    of   Experts. 

A.  GENERAL  PRINCIPLES. 

In  order  to  qualify  a  witness  to  tes- 
tify as  an  expert,  ihs  competency  as 
such  must  first  be  affirmatively  proved. 
Half  V.  Curtis,  68  Tex.  640,  5  S.  W. 
451. 

Testimony  of  nonexperts  is  not  ad- 
missible upon  questions  of  science  and 
skill,  since  such  matters  should  be 
elucidated  by  witnesses  who  by  their 
education  and  experience  are  shown  to 
be  competent  to  judge  thereof.  Inter- 
national &  G.  N.  R.  Co.  V'  Malone,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  §  233. 

B.  EXPERTS  UPON  PARTICULAR 

SUBJECTS. 
1.  Law  or  Custom. 

One  whose  life  work  has  been  teach- 
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ing,  and  who  has  taught  in  the  state 
for  15  years,  may  testify  unqualifiedly 
that  it  is  the  custom  to  employ  teach- 
ers in  May  or  June,  over  the  objection 
that  he  has  not  qualified  as  an  expert. 
Peacock  v.  Coltrane,  44  Tex.  Civ.  App. 
530,  99  S.  W.  107. 

Parol  evidence  by  one  who  acted 
in  an  official  capacity  under  a  former 
government,  and  in  that  capacity  ad- 
ministered its  laws,  may  sometimes  be 
admitted  to  show  that  certain  paper 
evidence  of  title  to  land  from  such 
former  government  by  grant  conforms 
to  the  laws  which  he  had  been  in  the 
habit  of  administering.  State  v,  De 
Leon,  64  Tex.  553. 

A  witness  who  states  that  he  has 
been  in  the  real  estate  business  in  a 
city  in  Texas,  and  one  in  Colorado, 
and  knows  that  it  was  customary  to 
collect  earnest  money  in  those  places 
on  negotiating  sales  of  realty,  and  who 
has  corresponded  with  many  sections 
of  the  United  States  about  the  matter, 
but  admits  that  he  does  not  know 
what  the  general  custom  is  throughout 
the  United  States,  is  not  competent  to 
testify  to  a  general  custom  on  the  sub- 
ject throughout  the  United  States.  Ed- 
v/ards  v.  Davidson  (Civ.  App.),  79  S. 
W.  48. 

Foreign  Laws. — Evidence  of  intelli- 
gent residents  in  Tamaulipas  may  be 
valuable  as  to  contemporary  con- 
struction of  laws  by  executive  officers. 
State  V.  De  Leon,  64  Tex.  553,  558. 

Evidence  of  intelligent  Mexicans, 
not  lawyers,  may  be  received  to  show 
previous  construction  given  to  land 
laws  of  Spain  and  Mexico,  by  officers 
who  executed  them.  State  r.  Cuellar, 
47  Tex.  295,  305. 

Though  the  practice  has  prevailed  of 
permitting  intelligent  Mexicans,  who 
are  not  lawyers,  to  testify  in  relation 
to  the  laws  of  Spain  and  Mexico  in 
suits  involving  title  to  lands,  such  evi- 
dence is  only  valuable  as  showing  the 
contemporaneous  construction  given 
to  such  laws,  and  beyond  this  is  value- 


I  less,  when  introduced  to  show  what 
constitutes  title.  State  v.  Cuellar,  47 
Tex.  295. 

Where  a  contract  was  made  in  the 
state  of  Chihuahua,  Mexico,  between 
plaintiff  and  a  party  claiming  to  act  as 
defendant's  agent,  the  testimony  of  a 
practicing  attorney  of  that  state  and 
country  is  admissible  to  prove  the  laws 
of  such  state,  and  their  application  to 
such  contract,  for  the  purpose  of  de- 
termining its  validity.  Sierra  Madre 
Const.  Co.  V.  Brick  (Civ.  App.),  55  S. 
W.  521. 
8.  Translators;  Interpreters. 

It  is  no  objection  to  the  deposition 
of  a  witness  who  translates  in  his  evi- 
dence a  Spanish  document,  that  it  had 
not  at  first  been  shown  that  the  wit- 
ness "was  a  Spanish  scholar  and  com- 
petent to  correctly  translate  the 
Spanish  language  into  English,'*  when 
his  deposition  disclosed  the  fact  that 
he  had  once  filled  the  post  of  Spanish 
translator  in  the  general  land  office, 
and  wrote  and  spoke  the  Spanish 
language.  Blythe  v,  Houston,  46  Tex. 
65,  67. 

The  translation  of  a  general  land  of- 
fice archive  paper  from  the  original 
Spanish  into  English,  made  by  the 
Spanish  translator  in  the  general  land 
office,  and  attached  to  his  deposition 
as  an  extibit,  with  his  certificate  of  its 
correctness,  is  admissible  in  evidence, 
in  connection  with  his  testimony,  show- 
ing his  ability  to  read  and  write  the 
Spanish  language,  and  that  he  had  at- 
tached the  exhibit  as  a  translation  of 
the  archive  Spanish  paper.  Houston 
V.  Blythe,  60  Tex.  506. 

3.  Commissioner  of  Land  Office. 

The  commissioner  of  the  general 
land  office  is  competent  to  testify  as 
to  the  meaning  of  record  entries  on 
tabular  statement  on  record  in  his  of- 
fice, as  understood  by  officers  employed 
under  him.  Shinn  v.  Hicks,  68  Tex. 
277,  280,  4  S.  W.  486. 

In  an  action  involving  the  priority 
of  location  of  a  tract  of  land,  the  opin- 
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ion  of  the  commissioner  of  the  general 
land  office  that  the  patent  under  which 
defendant  claims  was  improperly  is- 
sued is  inadmissible.  Houston  &  T. 
C.  R.  Co.  V.  McGehee,  49  Tex.  481. 

In  trespass  to  try  title,  the  land 
commissioner's  certificate,  stating  that 
land  wa§  sold  to  a  certain  party,  and 
that  it  was  abandoned  and  again  placed 
on  the  market  at  a  date  subsequent  to 
that  of  plaintiff's  application,  being 
merely  a  conclusion  of  the  commis- 
sioner, is  not  admissible  to  show  that 
the  land  was  not  on  the  market  at  the 
time  plaintiff  made  his  application. 
Hamilton  v.  McAuley,  65  S.  W.  205, 
27  Tex.  Civ.  App.  256. 

4.  Contractors  and  Builders. 

A  builder  and  contractor  of  12  years' 
experience,  shown  to  be  familiar  with 
the  contruction  and  dimensions  of  the 
building  burned,  and  with  the  material 
used,  is  competent,  in  an  action  on  a 
fire  insurance  policy,  to  give  an  opinion 
as  an  expert  as  to  whether  the  walls 
were  sufficient  to  sustain  the  building. 
Continental  Ins.  Co.  v,  Pruitt,  65  Tex. 
125. 

A  contractor  having  special  knowl- 
edge of  the  cost  of  constructing  build- 
ings may  testify  to  the  cost  of 
constructing  a  building,  the  plans  and 
specifications  of  which  he  has  seen. 
Joske  V,  Pleasants,  39  S.  W.  586,  15 
Tex.  Civ.  App.  433. 

5.  Civil    Engineers;    Construction    of 

Railroads,  Dams,  Culverts,  Bridges, 
etc. 

Construction  of  Railroad. — In  an 
action  against  a  railroad  company  for 
an  accident  caused  by  sand  which  had 
been  washed  upon  the  track,  a  civil 
engineer  who  has  acted  as  such  in  the 
construction  of  defendant's  road  may 
testify  to  his  opinion  whether  the  road 
was  properly  constructed  at  the  place 
where  the  accident  occurred,  and 
whether  it  was  constructed  in  the  usual 
manner.  St.  Louis,  A.  &  T.  Ry.  Co.  v. 
Johnston,   78  Tex.   536,   15   S.  W.   104. 

And  so  may  a  witness  who,  though 


not  a  civil  engineer,  has  had  experience 
in  railroad  construction,  and  is  familiar 
with  the  defendant's  road.  St.  Louis, 
A.  &  T.  Ry.  Co.  V,  Johnston,  78  Tex. 
536,  15  S.  W.  104. 

A  witness  need  not  have  scientific 
or  expert  knowledge  to  testify  that 
there  is  a  steep  grade  at  a  certain  point 
on  a  railroad,  and  that  at  the  foot  of  a 
hill  there  is  a  sharp,  sudden  reverse 
curve.  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Ford,  54  S.  W.  37,  22  Tex.  Civ.  App. 
131. 

The  matters  indicated  by  testimony 
that  there  was  a  steep  grade  at  a  cer- 
tain place  on  a  railroad,  and  that  at 
the  foot  of  a  hill  there  was  a  sharp 
sudden  reverse  curve,  are  not  matters 
of  opinion,  but  facts.  Galveston,  H. 
&  S.  A.  Ry.  Co.  V,  Ford.  54  S.  W.  37, 
22  Tex.  Civ.  App.  131. 

In  an  action  against  a  railroad  com- 
pany for  the  death  of  a  locomotive 
fireman,  caused  by  defects  in  the 
track,  witnesses  who  had  been  intrusted 
with  the  duty  of  keeping  the  track  in 
proper  condition,  and  had  several  years' 
experience  in  railroading,  are  compe- 
tent to  testify  that  such  track  was  not 
properly  constructed.  Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Wilson,  3  Tex.  Civ. 
App.  583,  24  S.  W.  686. 

One  who  has  had  long  service  in 
the  railroad  business  in  various  capaci- 
ties is  competent  to  give  an  opinion 
as  to  whether  or  not  a  track  is  safe. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Brook- 
ing (Civ.  App.),  51  S.  W.  537. 

Frogs  and  Switches. — Men  who  have 
for  years  been  in  the  service  of  rail- 
roads, and  engaged  in  that  branch  of 
the  service  where  they  woul^  be  ac- 
quainted with  the  mode  of  construction 
of  frogs  and  switches,  are  competent 
to  give  opinions  as  to  the  relative 
safety  of  blocked  and  unblocked 
switches.  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Hughes.  54  S.  W.  264,  22  Tex. 
Civ.  App.  134. 

Care  of  Track. — A  witness  who  is  an 
expert  in  the  care  of  railroad  tracks, 
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and  has  had  many  years'  experience  as 
section  foreman,  is  competent  to  testify 
as  to  the  necessity  of  a  track  walker  in 
a  particular  freight  yard,  although  he 
has  not  worked  in  such  yard  within 
two  years.  Galveston,  H.  &  H.  R.  Co. 
r.   Bohan   (Civ.   App.),  47  S.  W.  1050. 

Culverts. — A  city  engineer,  who  is  a 
graduate  of  a  school  of  engineering  and 
who  has  taken  post  graduate  work  on 
rivers  and  harbors,  and  has  had  some 
experience  in  railroad  engineering,  is 
qualified  to  testify  as  an  expert  on  the 
sufficiency  of  openings  in  a  railroad 
embankment  to  carry  away  water  in 
times  of  overflow.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Wynne  (Civ.  App.),  91  S.  W. 
823. 

In  an  action  for  injuries  resulting 
from  a  defective  culvert  used  by  a 
railroad  company,  a  witness  who  has 
had  20  years'  experience  in  the  con- 
struction of  railways  may  testify,  after 
stating  the  manner  in  which  the  culvert 
was  constructed,  that  it  was  not  proper. 
Bonner  v.  Mayfield,  82  Tex.  234,  18  S. 
W.  305. 

Bridges. — Evidence  of  a  witness  who 
testifies:  "I  don't  know  anything 
about  a  bridge  of  that  kind.  It  seemed 
to  be  good,  except  the  sidings,  which 
were  shabby," — is  not  admissible. 
Baldridge  &  C.  Bridge  Co.  v.  Cartrett, 
75  Tex.  628,  13  S.  W.  8. 

Operation  of  Flood. — Witnesses  held 
competent  to  testify  that  certain  flood 
washed  away  railway  embankment. 
Missouri,  etc.,  R.  Co.  v.  McGregor 
(Civ.  App.),  68  S.  W.  711,  affirmed  in 
97  Tex.  641,  no  op. 
6.  Machinery;  Equipment. 

Where,  in  in  action  for  injuries, 
plaintiff  testified  that  he  had  been  in 
the  railroad  business  for  more  than  20 
years  as  a  brakeman  and  conductor, 
and  was  inspector  of  cars  on  an  im- 
portant railroad  for  4  years,  he  was 
competent  to  testify,  as  an  expert, 
whether  a  defect  ill  a  brakestaff,  which 
caused  his  injuries,  could  have  been 
discovered  by  proper  inspection.     In- 


ternational &  G.  N.  R.  Co.  V.  Collins. 
75  S.  W.  814,  33  Tex.  Civ.  App.  58. 

Where,  in  an  action  against  a  rail- 
road company  for  injuries  to  an  em- 
ployee caused  by  a  defective  hand- 
hold, wherein  there  was  evidence  tend- 
ing to  show  that  the  car  had  been 
"cornered"  (that  is,  struck  by  some- 
thing on  the  corner),  a  witness  who 
had  been  a  railroad  man  for  10  years, 
in  the  capacity  of  brakernan  and  con- 
ductor, was  competent  to  give  an  ex- 
pert opinion  as  to  whether  the  con- 
cerning of  a  car  necessarily  injured 
the  handhold  on  the  corner  injured. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.   Baker  (Civ.  App.),  68  S.  W.  556. 

Where  plaintiff  in  an  action  for 
breach  of  warranty  in  a  sale  of  thresh- 
ing machinery  had  worked  around 
threshers  for  30  years,  and  had  run 
other  threshers  for  17  years,  and  was 
familiar  with  their  operation,  he  was 
competent  to  testify  as  an  expert  that 
the  machinery  in  question  was  old  and 
worn  out  when  delivered.  Standefer 
V.  Aultman  &  Taylor  Machinery  Co., 
78   S.   W.   552,   34   Tex.   Civ.   App.   160. 

In  an  action  for  injuries  caused  by 
a  hook  used  in  a  drilling  machine  fall- 
ing upon  plaintiff,  a  witness  who 
had  used  similar  drilling  machines  for 
25  years  was  competent  to  testify  that 
in  his  opinion  the  piece  of  string  used 
in  the  place  of  a  becket  on  the  hook 
would  be  more  apt  to  allow  the  hook 
to  fall.  Chicago,.  R.  I.  &  G.  Ry.  Co. 
V.  Denton   (Civ.  App.),  101  S.  W.  452. 

Where  a  motor  was  sold  under  a 
warranty  and  the  purchasers  sued  to 
recover  its  value,  alleging  that  it 
proved  to  be  wholly  worthless,  wit- 
nesses who  had  qualified  themselves 
as  expert  machinists  familiar  with  the 
operation  of  machinery,  were  compe- 
tent to  testify  as  to  whether  the  motor 
was  operated  under  normal  and  proper 
conditions,  and  it  was  not  error  for 
the  court  to  admit  their  testimony. 
Westinghouse,  etc.,  Co.  v.  Troell,  30 
Tex.  Civ.  App.  200,  70  S.  W.  324,  326, 
affirmed  in  97  Tex.  651,  no  op. 
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Locomotives. — Where  witnesses  tes- 
tified that  they  had  had  experience  in 
running  stationary  engines,  knew  a 
great  deal  about  them,  and  that  the 
blow-off  cock  and  injector  of  a  sta- 
tionary engine  are  used  for  the  same 
purpose  and  work  on  the  same  princi- 
ple as  in  a  locomotive,  which  was  not 
contradicted,  they  were  competent  to 
testify  as  experts  as  to  the  action  of 
a  locomotive  blow-off  pipe  and  in- 
jector in  throwing  off  hot  water  and 
steam,  by  which  plaintiffs  wife  was  in- 
jured. Gulf,  C.  &  S.  F.  Ry.  Co.  v, 
Tullis,  91  S.  W.  317,  41  Tex.  Civ.  App. 
219. 

7.    Operation  of  Trains. 

One  who  had  been  railroading  for 
10  years,  and  who  testified  that  he 
knew  the  proper  manner  in  which  a 
train  of  cabooses  should  have  been 
operated  while  being  switched,  was 
competent  to  testify  that  there  should 
have  been  a  man  on  top  of  the  last 
caboose.  St.  Louis  &  S.  F.  R.  Co. 
V,   Smith   (Civ.   App.),  90  S.  W.  926. 

In  an  action  against  a  railroad  for 
damages  from  fire  communicated  by  a 
spark  from  a  locomotive,  one  who  was 
fireman  on  the  engine  at  the  time, 
and  who  had  been  a  fireman  for  some 
time  on  the  road,  and  for  two  years 
on  other  roads,  was  competent  to  give 
an  opinion  as  an  expert  as  to  whether 
the  locomotive  was  properly  handled 
when  passing  plaintiff's  premises. 
Texas  Southern  Ry.  Co.  v.  Hart,  73  S. 
W.  833,  32  Tex.  Civ.  App.  212. 

It  was  not  improper  on  the  ground 
that  it  was  one  that  the  engineer 
could  have  answered.  Texas  South- 
ern Ry.  Co.  V.  Hart,  73  S.  W.  833,  32 
Tex.   Civ.   App.   212. 

In  an  action  against  a  railway  com- 
pany for  the  death  of  a  pedestrian  at 
a  street  crossing,  witnesses  shown  to 
be  old  and  experienced  engineers,  fa- 
miliar with  the  operation  of  engines, 
running  trains  with  like  equipment 
and  appliances  as  used  when  the  acci- 
dent occurred,  were  competent  as   ex- 


perts to  testify  as  to  their  opinion 
within  what  distance  the  train  could 
have  been  stopped  by  the  use  of  the 
appliances  at  hand.  Galveston,  H.  & 
S.  A.  Ry.  Co.  V,  Murray  (Civ.  App.), 
99  S.  W.  144. 

Ability  to  See  Objects  on  Engine  or 
Track. — In  an  action  for  the  death  of 
a  railroad  employee  by  being  run  over 
by  an  engine,  testimony  of  one  who 
had  had  14  months'  experience  as  an 
engineer,  and  who  showed  his  compe- 
tency to  testify  on  the  subject,  as  to 
the  distance  that  he  could  see  an  ob- 
ject on  the  track  while  operating  an 
engine  at  a  certain  rate,  was  admissi- 
ble. Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v,  Jones,  80  S.  W.  852,  35  Tex. 
Civ.  App.  584. 

Speed — Locomotive  engineers,  fore- 
men, switchmen,  and  yard  foremen 
are  prima  facie  competent  as  experts 
to  give  an  opinion  as  to  the  speed  of 
a  train.  Brown  v,  Rosedale  St.  Ry. 
Co.,  4  Willson,  Civ.  Cas.  Ct.  App.  § 
179,  15  S.  W.  120. 

A  lawyer,  though  he  had  at  one  time 
been  engaged  as  a  claim  agent  for 
a  railroad  company,  and  had  then 
posted  himself  thoroughly  as  to  the 
construction  of  engines,  watched  them 
in  the  shops,  questioned  the  engineers 
about  them,  and  noticed  the  effect  of 
the  speed  of  a  train,  is  not  competent 
to  testify  as  an  expert  that  a  particu- 
lar train  could  not  be  run  with  safety 
at  a  greater  rate  of  speed  than  from 
10  to  15  miles  per  hour,  since  he  was 
not  educated  in  the  business,  and  did 
not  have  any  special  knowledge  and 
skill  in  the  particular  calling  to  which 
the  inquiry  related.  Ft.  Wort  &  D. 
C.  Ry.  Co.  V,  Thompson,  2  Tex.  Civ. 
App.  170,  21  S.  W.  137. 

Loading  Cars. — Experienced  rail- 
road men  were  competent  witnesses 
to  testify  that  ties  which  fell  and  in- 
jured were  not  properly  loaded.  Texas 
Cent.  R.  Co.  v,  Lyons  (Civ.  App.),  34 
S.  W.  363. 

A  witness  who  had  been  a  railroad 
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fireman,  and  had  noticed  the  manner 
of  loading  cars  with  lumber  and  who 
had  worked  as  a  car  repairer,  one  of 
his  duties  in  that  position  being  to 
rearrange  and  adjust  lumber  on  the 
cars  when  it  became  disarranged,  was 
competent  to  testify  that  lumber  prop- 
erly loaded  and  fastened  with  sticks 
would  not  shift  or  get  out  of  position 
when  being  pulled  in  a  train  from  80 
to  100  miles.  Southern  Pac.  Co.  v, 
Godfrey,  48  Tex.  Civ.  App.  861,  107 
S.   W.  1135. 

Coupling  Cars. — In  an  action  against 
a  railroad  for  injuries  to  a  passenger, 
a  witness,  who  had  been  in  a  railway 
service  as  switchman,  brakeman,  and 
conductor  for  12  years,  was  qualified 
,to  testify  that  the  force  with  which  a 
coupling  of  cars,  alleged  to  have  been 
negligently  made,  was  made,  was  not 
unusual.  Mullen  v,  Galveston,  H.  & 
S.  A.  Ry.  Co.  (Civ.  App.),  92  6.  W. 
1000. 

Where,  in  an  action  by  a  brake- 
man  for  injuries  received  in  attempt- 
ing to  make  a  coupling,  and  alleged  to 
have  been  caused  by  a  defective  draw- 
head  and  coupling  link,  plaintiff  testi- 
fied to  experience  as  a  brakeman,  and 
stated  that  he  knew  a  brakeman's  du- 
ties, he  could  testify  that  he  attempted 
to  make  the  coupling  in  the  usual 
manner,  ^exas  Mexican  Ry.  Co.  v. 
King,  37  S.  W.  34,  14  Tex.  Civ.  App. 
290. 

The  testimony  of  a  witness  who  had 
traveled  a  great  deal  on  freight  trains 
that  the  force  of  the  concussion  of  a 
freight  train  and  the  caboose,  when 
coupling,  was  very  unusual  and  un- 
necessary, was  not  incompetent  as  be- 
ing an  opinion.  Missouri  Pac.  Ry.  Co. 
V,  Martin,  2  Willson,  Civ.  Cas.  Ct. 
App.  655. 

Derailments;  Cause  of. — On  an  is- 
sue as  to  the  cause  of  a  railroad  wreck, 
it  was  error  not  to  permit  a  witness 
who  had  had  considerable  experience 
in  examining  railroad  wrecks  to  tes- 
tify that  he  had  examined  the  wreck 
and     could     find     no     cause     therefor. 


Southern  Kansas  Ry.  Co.  of  Texas  v. 
Sage,  43  Tex.  Civ.  App.  38,  94  S.  W. 
1074. 

The  evidence  of  a  witness  who  was 
a  fireman  on  the  engine  at  the  time 
it  was  derailed,  and  who  helped  to 
construct  the  road,  was  admissible  to 
show  the  liability  of  the  track  to  "get 
out  of  line"  at  that  point  by  reason  of 
rain.  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Thompson,  75  Tex.  501,  12  S.  W.  742. 

8.    Competency  of  Employees,  Fellow 
Servants,  etc. 

Opinion  of  a  witness  who  only 
knew  an  employee  for  one  day  be- 
fore his  death,  is  inadmissible  to  prove 
his  incompetency  in  action  by  fellow- 
servant  for  damages.  East  Line,  etc., 
R.  Co.  V.  Scott,  68  Tex.  694,  697,  5 
S.  W.  501. 

An  old  brakeman,  who  had  worked 
on  a  train  operated  by  a  certain  en- 
gineer for  two  weeks,  is  qualified  to 
testify  as  to  the  competency  and  care- 
fulness of  the  engineer  as  to  all  mat- 
ters which  do  not  involve  a  technical 
knowledge  of  the  machinery  of  the 
engine.  Houston  &  T.  C.  Ry.  Co.  r. 
Patton  (Sup.),  9  S.  W.  175. 

A  person  who  had  been  in  the 
service  of  railroads  for  10  years,  and 
a  part  of  the  time  as  a  conductor,  is 
competent  to  testify  that  the  engi- 
neer of  his  train  "would  pull  a  train 
down  hill  just  as  fast  as  he  could  turn 
a  wheel."  (Civ.  App.),  Galveston,  H. 
&  S.  A.  Ry.  Co.  V,  Davis.  45  S.  W. 
956,  reversed  48  S.  W.  570,  92  Tex. 
372. 

In  an  action  against  a  railroad  com- 
pany for  an  injury  caused  by  the  ex- 
plosion of  an  engine,  two  depositions 
by  the  same  witness  were  before  the 
court,  and  counsel  for  plaintiff  pro- 
posed to  read  an  answer  to  an  inter- 
rogatory as  to  whether  the  engineer 
in  charge  of  the  exploded  engine  was 
competent,  whereupon  objection  was 
interposed,  on  the  ground  that  the 
witness  in  his  other  deposition  had 
declared  that  he  "knew  nothing  about 
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the  competency,  carelessness,  or  skill 
of  the  engineer."  Held,  that  the  evi- 
dence should  have  been  excluded.  East 
Line  &  R.  R.  Co.  v.  Scott,  68  Tex.  694, 
5  S.  W.  501. 

Men  who  are  experienced  in  the 
business  of  constructing  telegraph 
lines  may  testify  that  men  with  whom 
they  have  worked  were  incompetent. 
Postal  Tel.  Cable  Co.  of  Texas  v. 
Coote    (Civ.   App.),   57   S.   W.   912. 

Where  a  witness  testified  that  he 
had  run  a  drill  press  over  a  year,  and 
handled  the  particular  press  at  which 
plaintiff  was  injured  for  a  month  and 
a  half;  that  he  had  known  plamtifFs 
helper,  by  whose  allecred  negligence  it 
was  claimed  the  injury  was  caused, 
for  three  months,  and  had  worked 
with  him  as  a  helper  in  other  things; 
that  it  required  a  strong  man  for  the 
position  of  helper  on  a  drill  press, 
and  that  plaintiffs  helper  was  sickly, 
incompetent,  and  negligent — the  wit- 
ness qualified  himself  as  an  expert, 
and  was  competent  to  testify  concern- 
ing the  capacity  of  plaintiffs  helper, 
though  he  had  not  worked  with  him 
in  connection  with  a  drill  press. 
Kansas  City  Consol.  Smelting  &  Re- 
fining Co.  V.  Taylor,  48  Tex.  Civ.  App. 
605,   107   S.  W.  889. 

On  an  issue  as  to  whether  plaintiff 
was  experienced  in  the  refining  of 
petroleum,  experts  in  such  business 
who  had  been  intimately  associated 
with  plaintiff  for  many  year^  and  had 
seen  him  engaged  in  the  work  were 
entitled  to  give  their  opinion  as  to 
plaintiffs  competency.  United  Oil  & 
Refining  Co.  v.  Grey,  47  Tex.  Civ. 
App.  10,  102  S.  W.  934. 

9.    Medical  Experts. 

A  physician  held  competent  to  give 
his  opinion  as  to  probable  duration  of 
plaintiffs  injuries.  San  Antonio,  etc., 
R.  Co.  V.  Moore,  31  Tex.  Civ.  App. 
371,  72  S.  W.  226. 

The  opinion  of  the  family  physician 
who  has  observed  symptoms  of  in- 
sanity in  defendant,  is  admissible  on 
7  Tex— 63 


the  question  of  his  sanity.  Pigg  v. 
State,  43  Tex.  108. 

Though  a  physician  had  a  license 
to  practice  medicine,  not  being  a 
graduate  of  any  school  of  medicine, 
and  it  not  appearing  that  he  had  read 
any  books  on  surgery  or  that  he  was 
at  all  familiar  with  gunshot  wounds, 
he  was  not  qualified  as  an  expert  in 
a  murder  trial  to  give  an  opinion  as 
to  the  cause  of  decedent's  death. 
Smith  V.  State  (Cr.  App.),  99  S.  W. 
100. 

Where,  in  an  action  for  injury 
caused  by  electric  shock,  a  physician 
of  35  years*  practice  testifies  that  he 
has  read  the  best  of  authorities  on 
the  subject,  and  knew  what  they  said 
as  to  the  result  of  electricity  on  the 
human  system,  but  that  he  had  had 
no  personal  experience,  was  not  an 
expert,  and  did  not  feel  qualified  to 
give  an  opinion,  an  objection  to  his 
testifying  as  an  expert  should  be  sus- 
tained. Wehner  v.  Lagerfelt,  27  Tex. 
Civ.  App.  520,  66  S.  W.  221. 

A  witness  shown  to  have  been  .  in 
the  employ  of  a  railway  company  as 
local  surgeon  for  about  a  year  and  a 
half,  and  to  have  examined  the  plain- 
tiff when  he  applied  for  the  position 
of  fireman,  and  to  have  then  had  in 
his  possession  the  rules  of  the  com- 
pany in  regard  to  the  physical  qualifi- 
cations of  applicants  for  employment, 
is  competent  to  testify  as  to  whether 
he  considered  the  loss  of  two  toes  to 
be  a  serious  and  permanent  injury, 
and  whether  such  injuries  rendered 
the  person  sustaining  them  physically 
not  acceptable  as  a  locomotive  fire- 
man, according  to  the  standard  of 
railroad  companies.  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Hiltibrand,  44  Tex.  Civ. 
App.  614,  99  S.  W.  707. 

10.    Life  Expectancy. 

A  physician  who  testified  that  he 
had  practiced  medicine  20  years,  during 
which  time  he  had  read  reports  on  the 
subject  of  life  expectancy,  and  that  he 
had    made    reports    for    life    insurance 
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companies  and  had  examined  their 
mortality  tables,  was  properly  per- 
mitted to  testify  as  to  a  life  expect- 
ancy in  an  action  for  personal  injuries, 
over  objections  that  the  sources  from 
which  he  obtained  the  information  on 
which  his  opinion  was  based  was  the 
better  evidence,  and  that  his  testi- 
mony, based  on  information  derived 
from  the  reports,  was  hearsay,  where 
no  objection  was  made  to  his  testi- 
mony on  the  ground  that  he  had  not 
shown  such  knowledge  of  the  tables 
as  qualified  him  to  state  the  life  ex- 
pectancy to  which  he  testified.  Ft. 
Worth,  etc.,  R.  Co.  v.  Spear  (Civ. 
App.),  107  S.  W.  613. 

11.  Physicians'  and   Nurses'   Charges. 
A   witness   who  was   a  plasterer    by 

trade  had  paid  some  doctors'  bills  and 
two  surgical  bills,  but  had  never  prac- 
ticed medicine  or  surgery.  When 
asked  whether  certain  physicians' 
charges  were  reasonable  or  not,  he 
answered,  "Oh,  I  don't  know;  it  seems 
to  be  customary."  Held,  that  he  was 
incompetent  to  testify  as  an  expert  as 
to  the  value  of  such  services.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v, 
Craig,  44  Tex.  Civ.  App.  583,  98  S.  W. 
907. 

A  physician  who  is  not  a  nurse,  and 
who  has  never  employed  one,  and  has 
no  personal  knowledge  of  compensa- 
tion of  professional  nurses  in  a  city, 
except  as  to  what  a  few  of  them  told 
him,  is  not  qualified  to  testify  as  to 
the  reasonable  and  customary  com- 
pensation of  a  professional  nurse  in 
such  city.  Cameron  Mill  &  Elevator 
Co.  V,  Anderson,  78  S.  W.  971,  34  Tex. 
Civ.  App.  229. 

12.  Value. 

a.    Personalty. 

Market  Value,  Generally. — A  wit- 
ness who  has  gained  his  knowledge 
of  the  state  of  the  market  by  market 
reports  and  by  telegrams  and  accounts 
of  sale  may  testify  as  to  the  market 
value  of  an  article.  Galveston,  etc., 
R.  Co.  V.  Karrer  (Civ.  App.),  109  S. 
W.  440. 


Held,  in  this  case,  that  the  testi- 
mony of  a  certain  witness,  standing 
alone,  would  not  have  been  proper 
evidence  of  the  value  of  the  goods  at 
the  time  of  seizure,  but,  taken  in  con- 
nection with  that  of  other  witnesses 
was  admissible,  and  might  be  looked 
to  to  ascertain  the  value  of  the  goods. 
Barber  v.  Hutchins,  66  Tex.  319,  323. 
1  S.  W.  275. 

Railroad  Bonds. — One  having  knowl- 
edge of  the  financial  condition  of  a 
railroad  company,  the  location  and 
character  of  its  road,  the  productive 
capacity  of  the  country  tributary 
thereto,  and  the  market  value  of  rail- 
road bonds,  is  competent  to  give 
opinion  evidence  as  to  what  the  bonds 
of  such  road  would  have  sold  for,  if 
issued.  Houston  &  T.  C.  Ry.  Co.  v, 
Shirley,  89  Tex.  95,  31   S.  W.  291. 

Jewelry. — A  jeweler  is  competent 
to  testify  as  to  the  market  value  of 
certain  articles  of  jewelry  alleged  to 
have  been  stolen,  on  a  showing  that  he 
is  acquainted  with  the  market  value  of 
goods  of  such  character,  even  though 
he  has  no  personal  knowledge  of  the 
articles  in  question.  Baden  v.  State 
(Cr.  App.),   74  S.  W.   769. 

Where,  in  an  action  for  loss  of  a 
diamond  ring,  a  witness  knew  the 
weight,  color,  and  value  of  the  stone 
at  the  time  he  sold  it  to  plaintiff,  and 
that  the  price  received  for  it  was  its 
market  value  at  that  time,  and  he  also 
knew  the  percentage  of  increase  in  the 
market  value  of  diamonds  from  that 
time  until  the  case  was  tried,  he  was 
competent  to  testify  to  the  value  of 
the  stone  at  the  time  of  the  trial, 
though  he  had  then  forgotten  its 
weight.  Pullman  Co.  v.  Vanderhoven, 
48   Tex.   Civ.  App.   414,   107   S.  W.   147. 

Saloon  Goods. — When  there  is  a 
question  as  to  the  value  of  a  stock  of 
saloon  goods  levied  on  by  the  sheriff 
and  claimed  by  a  third  person,  a  wit- 
ness who  has  been  in  the  saloon  busi- 
ness for  seven  years  in  the  town 
where  the  levy  was  made,  and  who 
states    that    he    knows    the    value    of 
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such  goods,  is  competent  to  testify  as 
to  their  value.  Allen  v.  Carpenter,  66 
Tex.  138,  18  S.  W.  347. 

Secondhand  Goods. — In  an  action 
against  a  carrier  for  loss  of  second- 
hand clothing,  household  goods,  etc., 
it  is  not  error  to  exclude  evidence  of 
the  relative  value  of  such  secondhand 
and  new  goods  where  the  witness 
states  that  he  is  a  dealer  in  new  goods 
only,  and  has  no  knowledge  of  the 
value  of  such  secondhand  goods.  In- 
ternational &  G.  N.  Ry.  Co.  V,  Nich- 
olson, 61  Tex.  550. 

In  such  a  suit  a  question  asked  a 
witness  as  to  "what  per  cent  was  lost 
on  goods  by  being  used,  or  the  value 
of  secondhand  goods,"  was  properly 
excluded  as  too  general.  Interna- 
tional, etc.,  R.  Co.  V,  Nicholson,  61 
Tex.  550. 

Secondhand  Vehicles. — Carriage  deal- 
ers and  repairers,  shown  to  have  suffi- 
cient knowledge  of  the  cost  and  value 
of  secondhand  vehicles,  were  compe- 
tent to  testify  as  experts  in  an  action 
against  a  carrier  for  the  loss  of  a 
shipment  of  secondhand  vehicles. 
Texas  &  P.  Ry.  Co.  v.  Wilson  Hack 
Line,  46  Tex.  Civ.  App.  38,  101  S.  W. 
1042. 

Rough  Rice. — Where  a  witness  tes- 
tified that  he  obtained  his  knowledge 
of  the  nprket  price  of  rough  rice  at 
a  certain  time  from  what  he  heard 
others  say  at  that  time,  including  the 
general  manager  of  the  plaintiff,  a  rice 
milling  company,  and  from  general 
quotations  in  the  newspapers,  he  was 
qualified  to  testify  as  to  the  market 
price.  El  Campo  Rice  Milling  Co.  v, 
Montgomery  (Civ.  App.),  95  S.  W. 
1102. 

Grass  Pasturage. — In  a  suit  for  the 
value  of  certain  grass,  witnesses  who 
are  old  settlers  and  own  pastures  are 
competent  to  testify  as  to  its  value. 
Galveston,  etc.,  R.  Co.  v.  Polk  (Civ. 
App.),  28  S.  W.  353.  See,  also,  Gulf, 
etc.,  R.  Co.,  V.  Dunman,  85  Tex.  ITO, 
19  S.  W.  1073;  Scalf  v,  Collin  County, 
80  Tex.   514.   16   S.  W.  314. 


Live  Stock. — See,  also,  post,  "Dam-- 
age  to  Live  Stock,"  III,  B,  .15,  h'r 
"Transportation  of  Live  Stock,"  IIL 
B,  16. 

In  an  action  to  recover  the  value  of 
a  jack,  witnesses  who  testify  that  they 
have  had  much  experience  in  the  busi- 
ness for  which  such  animals  are  usu- 
ally kept  are  competent  to  testify  as 
to  its  value.  Texas  &  P.  Ry.  Co.  v, 
Virginia  Ranch,  Land  &  Cattle  Co. 
(Sup.),   7   S.   W.   341. 

On  the  question  of  the  value  of  a 
cow  killed  by  a  railroad,  a  witness, 
who  testified  that  he  was  in  the  pro- 
duce business,  owned  a  ranch,  had 
been  in  the  habit  of  buying  cows,  and 
had  personal  knowledge  of  several 
sales  and  the  prices  paid,  was  a  compe- 
tent witness  as  to  the  value  of  the 
cow  killed.  Texarkana  &  Ft.  S.  Ry. 
Co.  V.  Bell  (Civ.  App.),  101  S.  W. 
1167. 

In  an  action  to  recover  for  damage 
to  cattle  by  defendant's  negligent  de- 
lay in  transporting  them  to  the  point 
of  sale,  testimony  of  plaintiff  that  the 
cattle  brought  50  cents  per  100  pounds 
less  than  <hey  would  have  otherwise 
brought,  because  of  the  decline  in  the 
market  price  and  the  appearance  of 
the  cattle,  was  not  objectionable  on 
the  ground  ^  that  the  estimate  was 
based  in  part  on  the  decline  in  the 
market  value  between  two  days,  on 
one  of  which  plaintiff  was  not  at  the 
market  and  had  no  personal  knowl- 
edge of  the  prices,  where  plaintiff  was 
an  experienced  cattleman  and  had  sold 
cattle  at  that  market  for  a  number  of 
years,  and  based  his  estimate  upon  the 
market  quotations  for  that  day,  stat- 
ing in  his  testimony  the  data  on  which 
he  based  his  conclusions,  since  he  was 
qualified  to  testify  'as  to  that  question. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Rog- 
ers, 49  Tex.  Civ.  App.  304,  108  S.  W. 
1027. 

There  was  no  error  in  allowing 
plaintiff  to  state  the  market  value  of 
his  stock  at  a  certain  place  in  the  con- 
dition they  were  in  and  the  difference 
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in  such  value  in  the  condition  they 
should  have  been  in  on  arrival  there. 
Where  he  was  in  such  place  about 
three  weeks  after  arrival;  had  been 
there  a  day  or  two  before  he  sold 
three  of  his  horses,  and  had  made  in- 
quiries and  posted  himself  as  to  the 
market  value  of  horses  and  cattle 
while  there,  of  parties  who  were  buy- 
ing and  selling,  and  saw  horses  and 
cattle  sold  there  on  the  market.  Gulf, 
etc.,  R.  Co.  V,  Gann,  8  Tex.  Civ.  App. 
620.  28  S.  W.  349,  350;  Texas,  etc.,  R. 
Co.  V.  Donovan,  86  Tex.  378,  25  S.  W. 
10,  affirming  23  S.  W.  735. 

A  witness  having  knowledge  of  the 
market  value  of  horses,  independent 
of  information  received  from  others, 
is  competent  to  testify  to  the  market 
value  of  horses.  Ft.  Worth  &  R.  G. 
Ry.  Co.  V.  Hickox  (Civ.  App.),  103  S. 
W.  202. 

A  witness,  on  his  preliminary  ex- 
amination to  qualify  as  an  expert  to 
prove  the  value  of  horses  at  a  town 
in  another  state,  showed  that  his 
knowledge  of  the  horse  market  at  that 
place  was  based  on  what  had  been 
communicated  to  him  through  letters 
and  telegrams  from  persons  not  shown 
to  liave  had  any  knowledge  of  the 
market.  The  witness  had  sold  horses 
at  that  market  the  year  before,  and 
had  occasional  notice  of  sales  of 
horses  in  a  newspaper  sent  to  him 
from  that  market.  He  had  also  made 
inquiries  of  persons  who  had  an  op- 
portunity to  know  the  state  of  the 
market  the  previous  year.  Held,  that 
the  witness  was  not  competent  to  tes- 
tify as  to  the  value  of  horses  at  that 
market.  Pecos  &  N.  T.  Ry.  Co.  v. 
Hughes,  44  Tex.  Civ.  App.  135,  98  S. 
W.  410. 

b.    Real  Estate. 

Witness  who  is  familiar  with  facts 
is  competent  to  testify  as  to  value  of 
use  and  occupation  land,  although  he 
knows  of  no  market  value  for  like 
property.  Gulf,  etc.,  R.  Co.  v.  Dun- 
man,   85   Tex.   176,   19   S.   W.   1073. 


Productive  Capacity  and  Rental 
Value. — In  an  action  against  a  rail- 
road for  negligently  subjecting  land 
to  overflow,  it  was  proper  to  permit 
a  witness,  who  resided  in  the  vicinity 
of  the  land,  was  familiar  with  its 
character  and  productiveness,  and  knew 
the  kind  of  year  that  the  year  of  the 
overflow  was  for  raising  cotton,  to  tes- 
tify to  the  amount  of  cotton  which 
land  like  that  in  question,  which  had 
been  shown  to  be  fine  bottom  land 
and  fine  farm  land,  would  produce  per 
acre  in  a  season  like  the  one  in  ques- 
tion. Chicago,  R.  I.  &  G.  Ry.  Co.  v, 
Seale   (Civ.  App.),  89  S.  W.  997. 

In  an  action  against  a  railroad  for 
negligently  subjecting  land  to  over- 
flow, a  witness  testified  that  he  was 
familiar  with  the  land  and  the  amount 
of  cotton  it  would  produce;  that  the 
land  was  owned  by  witness  and  an- 
other; and  that  witness  rented  the 
other's  interest,  hiring  a  third  person 
to  work  the  same  on  shares  for  a  cer- 
tain year.  There  was  evidence  that 
the  land  would  produce  on  an  average 
from  three-fourths  of  a  bale  to  a  bale 
of  cotton  per  acre,  'that  it  took  1,600 
pounds  of  lint  cotton  to  make  a  bale, 
and  that  lint  cotton  was  worth  from 
3  to  3^  cents  per  pound.  Held,  that 
it  was  proper  to  overrule  a  motion  to 
exclude  testimony  of  the  •  witness, 
based  on  the  above  facts,  that  the  rea- 
sonable rental  value  of  the  land  he 
could  not  put  in  cultivation  was  $12.50 
per  acre.  Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Seale  (Civ.  App.),  89  S.  W.  997. 

13.    Weight. 

Live  Stock. — In  an  action  for  in- 
juries to  hogs,  shipped  by  plaintiflF 
over  defendant's  railway,  it  is  not  an 
abuse  of  the  trial  court's  discretion  to 
admit  the  testimony  of  a  witness  as  to 
the  weight  of  the  hogs  at  the  time  of 
shipment,  based  on  his  opinion  or  es- 
timate of  the  weight,  where  he  ivas 
45  years  of  age,  had  raised  hogs  all 
his  life,  and  had  been  accustomed  to 
weigh  them  ever  since  he  was  a  boy. 
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Southern   Pac.   Ry.   Co.  v.   Duncan,    3 
Willson,  Civ.  Cas.  Ct.  App.  §  234. 

14.  Diseases  of  Animals. 

A  witness  who  is  not  a  veterinary 
surgeon  may  testify  as  an  expert  on 
diseases  of  horses  from  knowledge  ac- 
quired by  experience,  observation,  and 
reading  scientific  works  upon  the  sub- 
ject. Nations  v,  Love  (Civ.  App.),  26 
S.  W.  232. 

In  an  action  against  a  railroad  for 
damages  to  cattle,  a  witness  who  tes- 
tified that  he  knew  something  about 
"dry  murrain;"  that  he  thought  he 
knew  in  a  general  way  how  it  affected 
cattle,  although  he  did  not  know  what 
produced  the  disease;  that  it  was  sup- 
posed to  be  dry  grass;  that  he  owned 
the  pasture  from  which  the  cattle  had 
been  taken;  that  it  was  abundantly 
supplied  with  grass  and  water;  that 
the  cattle  at  the  time  of  shipment  were 
without  disease,  and  that  immediately 
thereafter  other  cattle  had  been  placed 
in  the  pasture  and  had  not  developed 
dry  murrain — was  competent  to  testify 
that  the  cattle  were  not  afflicted  with 
dry  murrain  when  they  were  shipped, 
as  alleged  by  defendant.  Ft.  Worth 
&  D.  C.  Ry.  Co.  V,  Hagler,  84  S.  W. 
692,  38  Tex.  Civ.  App.  52. 

15.  Damages. 

a.  Generally. 

Testimony  of  a  Witness  as  to  his 
estimate  of  plaintiffs  loss,  as  an  ex- 
pert, who  had  not  seen  the  goods  and 
did  not  know  their  value,  held  prop- 
erly rejected.  Missouri,  etc.,  R.  Co. 
V.  Davidson,  25  Tex.  Civ.  App.  134,  60 
S.  W.  278. 

A  witness  who  has  had  10  years' 
experience  in  inspecting  cotton  seed 
is  qualified  as  an  expert  to  testify  to 
the  extent  of  the  deterioration  in 
value  of  seed  through  delay  in  trans- 
portation and  subjection  to  dampness. 
San  Antonio  &  A.  P.  Ry.  Co.  v,  Josey 
(Civ.  App.),  71  S.  W.  606. 

b.  Damage  to  Live  Stock. 

Where  a   witness    did   not    disclose. 


from  his  examination,  that  he  was 
qualified  to  give  an  opinion  as  to  the 
cause  of  the  death  of  a  jack,  for 
whose  loss  suit  was  brought,  otjier 
than  the  statement  that  he  had  handled 
jacks  for  20  years,  and  was  well  ac- 
quainted with  their  propensities,  his 
deposition  as  evidence  was  improperly 
admitted.  Texas  &  P.  Ry.  Co.  v. 
Weakly,  2  Willson,  Civ.  Cas.  Ct.  App. 
§  827. 

In  an  action  by  plaintiff  for  dam- 
ages on  account  of  defendant's  failure 
to  supply'  sufficient  water  to  plaintiff's 
cattle  while  defendant  was  pasturing 
them  under  a  contract  with  plaintiff, 
a  witness  testified  that  such  cattle  as 
defendant  had  undertaken  to  pasture 
for  plaintiff,  were  not  likely  to  fatten 
in  that  locality  in  one  season,  and 
though  the  witness  admitted  on 
cross-examination  that  he  had  never 
seen  any  cattle  that  he  knew  to  be 
from  Old  Mexico,  and  that  the  cattle 
he  was  testifying  about  as  having  been 
handled  and  seen  by  him  were  said  to 
have  been  Old  Mexico  cattle,  he  testi- 
fied that  he  saw  the  cattle  in  contro- 
versy when  they  came  to  the  pasture; 
that  they  were  Old  Mexico  cattle,  and 
that  he  was  familiar  with  Old  Mexico 
cattle;  that  he  had  handled  them  him- 
self, and  that  "they  were  just  about 
the  same  stock  as  these."  Held,  that 
the  testimony  of  the  witness  as  to  the 
prospects  of  fattening  the  cattle  was 
not  objectionable,  on  the  ground  that 
he  failed  to  show  that  he  was  familiar 
with  that  class  of  cattle.  Tuttle  v, 
Robert  Moody  &  Son  (Civ.  App.),  94 
S.  W.  134. 

In  Transportation;  Cause  of. — A 
witness  familiar  with  cattle  would  be 
competent  to  testify  from  the  appear- 
ance of  cattle  as  to  what  caused  their 
condition,  provided  he  gave  the  data 
upon  which  he  based  his  opinion.  San 
Antonio  &  A.  P.  Ry.  Co.  v  Barnett,  66 
S.  W.  474,  27  Tex.  Civ.  App.  498. 

In  an  action  against  a  carrier  for 
damage  to  cattle  a  witness  was  prop- 
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erly  allowed  to  testify  that  the  bad 
condition  of  the  cattle  was  caused  by 
bad  handling  and  delay,  where  he  was 
shown  to  have  bought  and  shipped 
cattle  to  market  for  several  years,  and 
to  have  cut  the  cattle  in  question,  as- 
sisted, in  loading  them,  and  accom- 
panied them  to  their  destination,  and 
when  he  also  detailed  the  facts  on 
which  his  opinion  was  based.  (Civ. 
App.),  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v, 
J.  H.  White  &  Co.,  76  S.  W.  947,  judg- 
ment reversed,  80  S.  W.  77,  97  Tex. 
493. 

,  Satne;  Extent  of  Damage. — In  an 
auction  against  a  carrier  for  shrinkage 
in  the  weight  of  cattle,  the  shipper 
could  testify  that '  the  cattle  brought 
a  certain  amount  less  per  head  than 
tjiey  TYOuld  have  sold  for  if  they  had 
been  transported  in  a  reasonable  time 
and  with  reasonable  care,  where  he 
stated  the  facts  on  which  his  estimate 
was  based,  and  showed  himself  ac- 
quainted with  the  market  and  an  ex- 
pert as  to  the  effect  of  delay  and  rough 
handling  in  the  shipment  of  cattle.  Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Richards 
(Civ.  App.),  105  S.  W.  236. 

In  an  action  against  a  carrier  for 
loss  by  shrinkage  in  cattle  resulting 
from  defendant's  negligence,  a  person 
at  the  market  to  which  they  were 
consigned,  who  knew  the  cattle,  their 
market  value,  and  the  value  of  such 
cattle  if  in  good  condition,  is  compe- 
tent to  state  how  much  per  head  their 
market  value  was  diminished  on  ac- 
count of  the  bad  condition  in  which 
they  arrived.  Missouri,  K.  &  T.  Ry. 
Co.  V.  Woods  (Civ.  Ap.p.),  31  S.  W. 
237. 

In  an  action  for  damages  from  de- 
fendant's delay  in  transporting  cattle 
to  market,  where  plaintiff  was  an  ex- 
perienced cattleman,  and  knew  the 
condition  of  his  cattle  when  shipped 
and  when  they  arrived  at  destination, 
and  was  familiar  with  the  market 
prices  on  the  market  where  they  were 
sold,  he  was  qualified  to  speak  as  an 


expert  on  the  value  of  the  cattle  as 
affected  by  the  delays.  (Civ.  App.), 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v, 
Boshear,  108  S.  W.  1032,  judgment  af- 
firmed (Sup.),  113  S.  W.  6,  102  Tex.  76. 

In  an  action  by  shippers  of  cattle 
against  a  railroad  company  for  dam- 
ages caused  by  overcrowding  the  cat- 
tle in  the  cars,  it  was  error  to  allow 
an  agent  of  plaintiffs,  after  testifying 
that  he  had  been  in  the  business  of 
handling  and  shipping  cattle  for  sev- 
eral years,  and  knew  the  market  value 
of  the  cattle  at  the  time  they  were 
shipped,  and  at  the  time  they  arrived 
in  Chicago,  to  give  his  opinion  as  to 
what  the  damage  per  head  was  on 
their  arrival  at  Chicago.  Ft.  Worth 
&  D.  C.  Ry.  Co.  V,  Word,  2  Tex.  Civ. 
App.  598,  21  S.  W.  607. 

In  an  action  against  a  railroad  com- 
pany for  damages  to  cattle  received 
during  carriage,  it  would  not  be  nec- 
essary for  a  witness  acquainted  with 
values  at  the  point  of  destination  and 
with  stock  generally,  and  who  saw  the 
cattle  at  their  destination  point,  to 
have  seen  or  known  the  cattle  when 
shipped  or  en  route,  in  order  to  tes- 
tify as  to  their  value  in  the  condition 
in  which  they  arrived  at  their  destina- 
tion, and  as  to  the  condition  they 
would  have  been  in  if  they  had  been 
properly  carried,  provided  such  testi- 
mony was  elicited  by  proper  hypo- 
thetical questions.  San  Antonio  & 
A.  P.  .Ry.  Co.  V,  Barnett,  66  S.  W. 
474,   27   Tex.   Civ.   App.   498. 

Same;  Loss  of  Weight. — In  an  ac- 
tion for  delay  in  shipment  of  cattle  to 
St.  Louis,  rendering  necessary  a  re- 
shipment  to  Chicago,  an  experienced 
cattleman,  engaged  in  shipping  cattle 
to  St.  Louis  and  Chicago  for  years, 
was  properly  allowed  to  testify  as  to 
his  opinion  as  to  the  loss  in  weight 
caused  by  the  delay  and  reshipment. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Gunter,  44  Tex.  Civ.  App.  480,  99  S. 
W.  152. 

A   witness    who    has    had   large     ex- 
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perience  in  the  shipment  of  cattle, 
though  he  may  have  no  personal 
knowledge  of  the  cattle  in  controversy, 
may  give  his  opinion  as  to  their  loss 
in  weight  caused  by  a  wreck  and  en- 
suing delay,  after  the  fact  of  the 
wreck  and  its  results  as  to  the  injury 
and  delay  of  the  cattle  are  stated  to 
him  as  an  hypothetical  case.  Ft. 
Worth  &  D.  C.  Ry.  Co.  v,  Greathouse, 
82  Tex.  104,  17  S.  W.  834. 

Beef  cattle  were  shipped  over  a  rail- 
road to  Chicago,  to  be  there  sold 
immediately  on  arrival.  In  an  action 
against  the  carrier  for  negligence  in 
carrying  the  cattle,  by  which  they  lost 
in  weight,  it  was  shown  that  by  reason 
of  a  wreck  they  were  shaken  up  and 
bruised,  and  were  confined  in  the  cars 
several  hours  longer  than  they  would 
otherwise  have  been.  Their  weight 
when  they  arrived  in  Chicago  was 
proven,  but  their  weight  at  the  point 
of  shipment  was  not  known.  Held, 
that  a  witness  familiar  with  the  ship- 
ment of  cattle  from  such  point  to 
Chicago,  who  was  with  the  cattle  in 
transit,  and  was  present  and  saw  the 
effect  of  the  wreck,  was  properly  al- 
lowed to  give  his  opinion  as  to  the 
loss  of  the  cattle  in  weight  by  reason 
of  the  wreck,  and  of  the  consequent  de- 
lay. Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Greathouse,  82  Tex.  104,  17  S.  W.  834. 
18.  Transportation  of  Live  Stock. 

Where,  in  an  action  for  delay  in  the 
shipment  of  cattle,  plaintiff  testified 
that  he  knew  the  time  ordinarily  con- 
sumed in  such  a  shipment,  he  was 
properly  permitted  to  state  the  time, 
though  he  also  testified  that  he  never 
accompanied  but  one  shipment.  Texas 
&  N.  O.  Ry.  Co.  V,  Farrington,  88  S. 
W.  889,  40  Tex.  Civ.  App.  205. 

A  person  is  not  competent  to  give 
his  opinion  as  to  what  is  the  usual 
time  required  for  the  transportation  of 
a  shipment  of  cattle  from  one  point  to 
another,  where  his  opinion  is  based  on 
one  shipment  testified  to  by  him.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Kimble,  49  Tex. 
Civ.  App.  622,  109  S.  W.  234. 


In  an  action  for  damage  to  plaintiffs 
cattle  by  defendant's  negligent  delay 
in  transporting  them,  plaintiff,  having 
shipped  cattle  between  the  points  in 
question  for  a  long  period,  and  being 
familiar  with  the  route  and  distance 
between  the  places,  was  qualified  to 
give  an  opinion  as  to  what  would  be 
a  reasonable  time  in  which  to  ship  the 
cattle  between  the  two  points.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v,  Rogers, 
49  Tex.  Civ.  App.  304,  108  S.  W.  1027. 

In  an  action  to  recover  for  negligent 
delay  in  transporting  cattle  to  market, 
experienced  cattlemen  who  had  fre- 
quently shipped  cattle  between  the 
points  in  question  on  different  lines 
were  qualified  to  state  the  usual  time 
required  to  transport  cattle  between 
the  points  in  question,  where  they  gave 
the  data  and  facts  upon  which  their 
conclusions  were  based.  (Civ.  App.), 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Bosh- 
ear,  108  S.  W.  1032. 

Damage  to  Stock  in  Transportation. 
— See  ante,  "Damage  to  Live  Stock," 
III,  B,  15,  b;  post,  "Transportation  of 
Live  Stock,*'  VI,  P,  5;  "Damage  to 
Live  Stock,"  VI,  P,  6;  "Injuries  to 
Live  Stock  in  Transportation,"  VII, 
C,  9,  f,  et  seq. 

17.  Nautical  and  Marine  Subjects. 

Witness  sixty-five  years  of  age  whose 
principal  occupation  had  been  that  of 
a  sailor  and  who  was  acquainted  with 
the  locality,  may  answer  the  question: 
"With  a  wind  sixty  miles  an  hour,  what 
would  have  been  the  size  of  the  waves 
in  that  immediate  vicinity?"  Ilfrey  v, 
Sabine,  etc.,  R.  Co.,  76  Tex.  63,  65.  13 
S.  W.  165. 

C.    HEARING,    DETERMINATION 
AND  REVIEW. 

As  to  how  far  a  witness  is  qualified 
to  give  an  opinion  is  a  question  largely 
within  the  discretion  of  the  trial  judge, 
and  ordinarily  the  action  of  the  trial 
judge  upon  the  qualification  of  an  ex- 
pert witness  will  not  be  revised.  Gulf, 
etc.,  R.  Co.  V.  Norfleet,  78  Tex.  321,  14 


Digitized  by 


Google 


1000 


Expert  and  Opinion  Evidence 


S.  W.  703;  Southern  Pac.  R.  Co.  v. 
Duncan,  3  App.  Civ.  Cases,  §  234. 

Witnesses  having  qualified  them- 
selves as  experts,  the  supreme  court 
can  not,  from  an  inspection  of  their 
evidence  on  the  merits,  hold  that  they 
were  not  qualified.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Norfleet,  78  Tex.  321,  14  S. 
W.  703. 

The  court  in  refusing  to  permit  a 
witness  showing  familiarity  with  the 
stopping  of  electric  cars  and  the  con- 
ditions and  circumstances  influencing 
the  stopping  of  the  same  to  testify 
that  at  the  time  a  street  car  collided 
with  a  traveler  the  mortorman  made 
a  good  stop,  and  as  quick  a  stop  as 
could  be  made  at  the  time  and  place, 
did  not  abuse  its  discretion.  Dallas 
Consol.  Electric  St.  Ry.  Co.  v.  English, 
42  Tex.  Civ.  App.  393,  93  S.  W.   1096. 

Exceptions  and  Objections. — An  ob- 
jection that  certain  testimony  was  **an 
opinion"  did  not  raise  a  question  as  to 
the  qualification  and  competency  of  a 
witness  to  testify  as  an  expert.  Texas 
fir  P.  Ry.  Co.  V.  Warner,  42  Tex.  Civ. 
App.   280,  93   S.  W.   489. 

When  it  is  sought  to  reverse  a  judg- 
ment on  the  ground  that  a  witness 
was  permitted  to  testify  as  an  expert 
without  first  being  shown  to  be  such, 
it  would  be  shown  by  bill  of  excep- 
tions or  otheiwise  that  examination  was 
made  touching  his  capacity  to  testify 
as  an  expert,  or  that  no  examination 
into  his  qualification  was  made.  Other- 
wise, the  presumption  will  obtain  that 
the  court  became  satisfied  of  the  com- 
petency of  the  witness.  Hardin  v. 
Sparks,  70  Tex.  429,  7  S.  W.  769. 

Harmless  Error. — Where  a  witness, 
who  on  direct  examination  qualified 
as  an  expert,  gave  testimony  only  as 
to  matters  of  fact  which  required  no 
scientific  knowledge,  a  refusal  to  strike 
out  his  testimony  after  cross-examina- 
tion had  disclosed  that  he  was  not  an 
expert,  if  error,  was  harmless.  Gulf, 
etc.,  R.  Co.  V,  Steele  29  Tex.  Civ.  App. 
328,  69  S.  W.  171. 


D.  DISQUALIFICATION  BY  REA- 
SON  OF  INTEREST. 

Where  plaintiff  was  qualified  to 
testify  as  an  expert,  the  fact  that  he 
was  a  party  to  the  suit  and  interested 
m  the  event  thereof  did  not  disqualify 
him.  Standefer  v.  Aultman  &  Taylor 
Machinery  Co.,  78  S.  W.  552,  34  Tex. 
Civ.  App.  160. 

IV.  Examination  of  Experts. 

A.  PLACING  UNDER  THE  RULE. 

Where,  in  an  action  for  personal  in- 
juries, all  the  witnesses  were  placed 
under  the  rule,  it  was  not  an  abuse  of 
discretion  to  refuse  to  relax  the  rule 
in  favor  of  defendant's  medical  ex- 
perts, whose  assistance  defendant  de- 
sired in  aiding  its  counsel  to  cross- 
examine  one  of  plaintiffs  medical 
experts.  Missouri,  etc.,  R.  Co.  v. 
Smith,  31  Tex.  Civ.  App.  332,  72  S.  W. 
418,  affirmed  in  97  Tex.  641,  no  op. 

B.  PRELIMINARY  EXAMINATION. 

Questions  to  one  introduced  as  an 
expert,  propounded  by  the  adversary, 
and  which  go  to  his  credibility,  are 
not  proper  on  a  cross-examination  of 
the  witness  when  being  examined  be- 
fore the  presiding  judge  as  to  his 
qualifications  as  an  expert.  Such 
question  went  to  his  credibility  as  a 
witness,  and  not  to  his  competency  as 
an  expert,  and  was  properly  ruled  out 
at  that  stage  of  the  examination. 
Smith  V.  Caswell,  67  Tex.  567,  571,  4 
S.  W.  484. 

In  an  action  for  injuries  by  being 
struck  by  a  train,  a  rule  of  the  defend- 
ant held  admissible  to  show  the  quali- 
fications of  an  alleged  expert  witness, 
though  it  was  not  claimed  that  the 
train  by  which  plaintiff  was  struck 
violated  such  rule.  Missouri,  etc.,  R. 
Co.  V.  Owens  (Civ.  App.),  75  S.  W. 
579,  affirmed  in  97  Tex.  641,  no  op. 

Where,  in  an  action  for  injuries  to 
a  person  walking  along  a  railway  track, 
an  expert  witness  had  testified  as  to 
the   construction  of  certain   rules  and 
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bulletins  of  the  defendant  offered  in 
evidence,  one  of  which  provided  that 
whenever  the  word  "train"  was  used 
it  should  be  understood  to  include  an 
engine  in  service  with  or  without  cars, 
equipped  with  signals,  as  provided  in 
rules  33  and  34,  which  was  contrary 
to  the  evidence  of  the  witness,  it  was 
competent  for  plaintiff  to  introduce 
rule  33,  requiring  trains  to  display 
certain  green  flags  and  green  lights, 
etc.,  as  bearing  on  the  qualifications  of 
the  witness  as  an  expert,  though  it  was 
not  claimed  that  the  train  which  struck 
plaintiff  did  not  display  the  signals 
called  for  in  the  rule.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v,  Owens  (Civ. 
App.),  75  S.  W.  579. 

C.  DUTY  TO  GIVE  FACTS  UPON 

WHICH   OPINIONS  BASED. 

Expert  witnesses  must,  if  called  upon 
therefor,  give  the  facts  upon  which 
their  opinions  rest.  Haney  v.  Clark, 
65  Tex.  93.  96. 

Unless  the  facts  on  which  the 
opinions  of  these  witnesses  are  based 
are  stated,  their  opinions  would  not  be 
admissible,  even  if  they  were  medical 
men.  Rogers  v,  Crain,  30  Tex.  284,  290. 

Where  witnesses  have  qualified 
themselves  as  experts  their  opinions, 
given  on  the  trial,  will  be  regarded  as 
admissible,  though  given  without 
showing  upon  what  their  opinions 
were  formed.  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Borsky,  2  Tex.  Civ.  App. 
545,  21  S.  W.  1011. 

D.  SUFFICIENCY  OF  KNOWL- 
EDGE  UPON  WHICH  OPIN- 
ION BASED. 

In  suit  against  a  carrier  for  delay  in 
transportation  of  cattle,  where  plain- 
tiff had  no  personal  knowledge  of 
weight  of  cattle  or  their  value  at  point 
of  destination,  he  could  not  testify  in 
regard  to  those  points  from  memo- 
randa furnished  by  his  commission 
merchant  at  such  place.  Missouri,  etc., 
Ry.  Co.  V.  Huggins  (Civ.  App.),  53  S. 
W.  1029,  1030. 


Expert  testimony  based  upon  mat- 
ters read  by  witness  in  newspaper  is 
inadmissible.  Williams  v.  State,  37  Tex. 
Cr.  App.  348,  356,  39   S.  W.  687. 

Medical  Experts. — The  attending 
physician  of  a  person  injured  in  a  rail- 
road crossing  accident  may  give  his 
opinion  as  to  what  caused  the  injury. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v. 
Laws  (Civ.  App.),  61  S.  W.  498. 

Testimony  of  physician  and  surgeon 
who  attended  plaintiff  and  had  re- 
cently .  examined  him  is  admissible  to 
show  plaintiff's  condition  and  probable 
future  effect  of  his  injuries.  Gulf,  etc., 
R.  Co.  V.  Harriett,  80  Tex.  73,  83,  15 
S.  W.  556. 

A  •  practicing  physician,  who  had 
treated  plaintiff  and  assisted  in  the 
operation  performed  on  him  for  his 
injuries,  was  competent  to  testify  as 
to  the  probable  duration  of  the  in- 
juries. San  Antonio  &  A.  P.  Ry.  Co. 
V.  Moore,  72  S.  W.  226,  31  Tex.  Civ. 
App.  371. 

A  physician  who  was  called  in  by  an 
attending  physician,  about  three  weeks 
after  plaintiff  in  an  action  for  personal 
injuries  had  been  hurt,  is  a  competent 
witness  to  show  nature  and  extent  of 
plaintiff's  injuries,  and  may  give  his 
opinion  as  to  their  probable  effect. 
Sabine,  etc.,  R.  Co.  v.  Ewing,  7  Tex. 
Civ.  App.  8,  12,  26  S.  W.  638,  affirmed 
in  93  Tex.  649,  no  op. 

The  opinion  of  a  medical  man  that 
his  patient  died  of  a  disease,  the 
character  of  which  he  stated,  is  ad- 
missible evidence,  although  he  had  not 
seen  the  patient  for  two  weeks  before 
her  death,  it  being  an  opinion  upon  a 
question  of  science  and  skill  by  a 
medical  witness  founded  upon  facts 
within  his  own  knowledge.  Rogers  v, 
Crain,  30  Tex.  284. 

The  opinion  of  a  physician  as  to 
the  nature  and  extent  of  personal  in- 
juries is  admissible,  although  formed 
from  an  examination  made  two  years 
previous    to    the    trial.     Missouri    Pac. 
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Ry.  Co.  V.  Callahan  (Sup.),  12  S.  W. 
833. 

Where  other  evidence  showed  that 
a  physician  had  personally  examined 
and  treated  plaintiff  for  injuries  re- 
ceived, the  physician's  testimony  as  to 
the  character,  extent,  and  probable 
continuance  of  plaintiff's  disabilities 
was  proper,  though  he  did  not  himself 
testify  to  the  treatment  and  examina- 
tion. Ft.  Worth  &  D.  C.  Ry.  Co.  v, 
Stingle,  2  Willson,  Civ.  Cas.,  Ct.  App. 
§  705. 

Testimony  of  physician  as  to  mat- 
ters gained  from  the  study  of  standard 
medical  works,  rather  than  from  actual 
practice,  is  admissible.  Fordyce  v. 
Moore  (Civ.  App.),  22  S.  W.  235. 

In  an  action  against  a  railroad  com- 
pany for  damages  alleged  to  have  been 
caused  by  the  employment  of  an  in- 
competent surgeon  in  the  company's 
hospital  to  treat  plaintiff,  evidence  that 
a  physician,  testifying  as  a  witness, 
who  had  never  examined  the  surgeon, 
did  not  consider  him  well  versed  in 
the  science  of  medicine,  was  imma- 
terial. Poling  V.  San  Antonio  &  A.  P. 
Ry.  Co.,  75  S.  W.  69,  32  Tex.  Civ.  App. 
487. 

As  to  Insanity  and  Mental  Capacity. 
— See  post,  "Insanity;  Mental  Capac- 
ity," VI,  S,  8. 

E.  EXPERIMENTS  AND  DEMON- 
STRATIONS; NONEXPERT 
ASSISTANTS. 

In  an  action  for  personal  injuries,  it 
is  not  error  to  permit  a  physician  to 
demonstrate  to  the  jury  the  nature  and 
extent  of  the  injury  by  experimenting 
with  plaintiff  in  their  presence.  Mis- 
souri, etc.,  R.  Co.  V,  Lynch,  40  Tex. 
Civ.  App.  543,  90  S.  W.  511,  affirmed 
in  101  Tex.  648,  no  op. 

In  an  action  for  injuries,  plaintiff's 
attending  physician,  who  had  treated 
her,  was  entitled  to  testify  that  he 
employed  certain  tests  to  ascertain 
whether  she  could  feel  pain  in  her 
limbs,  and  that  she  was  not  simulating 
the  absence  of  pain  on  the  application 


of  such  tests;  he  having  previously 
testified  that  she  had  no  feeling  in  her 
limbs.  McGrew  v.  St.  Louis,  S.  F.  & 
T.  Ry.  Co.,  74  S.  W.  816,  32  Tex.  Civ. 
App.  265. 

Where,  in  an  action  ior  injuries, 
plaintiff  claims  the  presence  of  anaes- 
thetic spots  on  portions  of  his  body,  a 
physician  who  examined  him  profes- 
sionally pending  the  litigation  to 
qualify  as  an  expert  as  to  the  extent 
of  his  injuries  may  testify  that  on  such 
examination  he  stuck  pins  into  such 
portions  of  plaintiff's  body,  and  he 
showed  no  signs  of  pain.  (Civ.  App.) 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Johnson,  67  S.  W.  769,  judgment 
affirmed  67  S.  W.  768.  95  Tex.  409. 

Where,  in  an  action  for  injuries,  a 
physician  in  examining  the  plaintiff, 
who  complains  of  anaesthetic  spots  in 
portions  of  his  body,  testifies  that  he 
stuck  pins  into  portions  of  his  body 
not  affected,  and  plaintiff  flinched,  such 
testimony,  though  it  may  not  have 
been  a  necessary  part  of  the  examina- 
tion, is  not  injurious  to  defendant. 
Missouri,  etc.,  R.  Co.  v.  Johnson  (Civ. 
.\pp.),  67  S.  W.  769,  affirmed  in  95  Tex, 
409,  67  S.  W.  768. 

Where  a  servant  claimed  that  he  was 
injured,  while  operating  a  ripsaw,  by 
the  incompetency  of  a  fellow  servant, 
nonexpert  witnesses  called  by  defend- 
ant's general  manager,  who  was  an 
expert,  to  witness  tests  made  by  him, 
could  testify  that,  when  the  saw  caught 
in  a  timber  on  the  opposite  side  from 
the  operator,  it  threw  the  timber  in 
the  operator's  direction,  and  not  in 
the  way  claimed  by  plaintiff.  Krueger 
V.  Brenham  Furniture  Mfg.  Co.,  85  S. 
W.  1156,  38  Tex.  Civ.  App.  398.    • 

Evidence  of  sudh  experiment  was 
admissible,  after  defendant's  general 
manager  had  qualified  as  an  expert  and 
had  shown  that  the  conditions  under 
which  the  experiment  was  conducted 
were  practically  the  same  as  those  ex- 
isting at  the  time  of  the  accident. 
Krueger  v.  Brenham  Mfg.  Co.,  38  Tex. 
Civ.  App.  398,  85  S,  W.  1156. 
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Testimony  of  an  expert,  as  to  the 
details  of  examination  as  to  the  quality 
of  beer,  made  by  other  experts,  at  his 
instance,  but  not  shown  to  have  been 
made  in  his  presence,  is  inadmissible. 
Texas  Brewing  Co.  v.  Walters  (Civ. 
App.),  43  S.  W.  548. 

To  prove  incompetency  of  plaintiff 
as  a  brewer,  in  justification  of  his  dis- 
charge, defendant  offered  expert  testi- 
mony as  to  the  quality  of  beer  made, 
deprived  by  witness  from  other  ex- 
perts, employed  by  him,  but  not  shown 
to  have  made  their  investigations  in 
his  presence,  held,  that  the  evidence 
was  properly  excluded.  Texas  Brew- 
ing Co.  V,  Walters  (Civ.  App.),  43  S. 
W.  548. 

F.  QUESTIONS     ASSUMING    IS- 
SUABLE FACTS. 

A  question  to  an  expert  witness  is 
not  objectionable  because  assuming 
issuable  facts,  if  the  testimony  tends 
to   prove   such   facts.    International   & 

G.  N.  R.  Co.  V.  Mills,  78  S.  W.  11,  34 
Tex.  Civ.  App.  127,  affirmed  in  98 
Tex.  621,  no  op. 

G.     QUESTIONS     CALLING    FOR 
MERE  CONCLUSION. 

A  question  asked  an  expert  held  not 
objectionable  as  calling  for  a  con- 
clusion. International,  etc.,  R.  Co.  v. 
Collins,  33  Tex.  Civ.  App.  58,  75  S.  W. 
814,  affirmed  in  97  Tex.  637,  no  op. 

H.    LEADING  QUESTIONS. 

It  is  ordinarily  permissible  to  ask  an 
■expert  witness  a  leading  question  when 
his  opinion  is  sought  upon  a  matter 
about  which,  by  reason  of  his  profes- 
sional knowledge,  he  has  peculiar  in- 
formation. Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Powers  (Civ.  App.)  101  S.  W. 
250,  judgment  reversed  (Sup.)  105  S. 
W.  491. 

In  an  action  for  injuries,  questions 
asked  an  alleged  expert  whether  he 
was  qualified  from  experience  and 
knowledge  to  state  whether  a  defect,  if 


any,  that  existed  in  a  certain  brakestaff 
could  have  been  discovered  by  a 
proper  test,  and  asking  him  to  state 
from  his  experience,  etc.,  whether  in 
his  opinion  the  condition  of  the  brake 
was  such  as  could  have  been  ascer- 
tained by  proper  inspection,  were  not 
objectionable  as  leading.  International 
&  G.  N.  R.  Co.  V.  Collins,  75  S.  W. 
814,  33  Tex.  Civ.  App.  58. 

In  an  action  for  injuries  to  plaintiffs 
wife,  a  question  to  a  physician,  "Then, 
in  your  judgment,  if  I  understand  you, 
on  examination  on  the  second  day  you 
found  no  evidence  that  the  condition 
you  found  existing,  existed  prior  to 
the  time  she  was  hurt?"  was  not  lead- 
ing. Denison,  etc.,  R.  Co.  v.  Powell, 
35  Tex.  Civ.  App.  454,  80  S.  W.  1054, 
affirmed  in  98  Tex.  614,  no  op. 

In  an  action  for  injuries,  a  question 
asked  one  of  plaintiff's  medical  wit- 
nesses, "If  any  one  is  suffering  from 
concussion  of  the  brain  or  injuries  of 
the  brain,  is  it  not  a  fact  that  upon 
excitement  or  work  the  symptoms  are 
more  marked  than  if  he  had  been  at 
rest  and  quiet?"  was  objectionable  as 
leading.  International  &  G.  N.  R.  Co. 
V.  Bibolet,  57  S.  W.  974,  24  Tex.  Civ. 
App.  4. 

In  an  action  for  injuries,  one  of 
plaintiff's  medical  witnesses  was  asked 
the  following  questions:  **The  brain  is 
one  of  the  nervous  centers.  If  a  blow 
is  received  on  the  head  from  which 
concussion  occurs  at  the  time,  and  the 
person  receiving  the  blow  recovers 
from  that,  is  it  not  a  fact  that,  where 
there  is  a  concussion  of  the  brain, 
ordinarily  the  party  recovers  after  a 
certain  length  of  time,  and  for  maybe 
two  months  feels  almost  as  well  as  he 
did  before,  and  then  it  comes  on  him 
again  and  develops?''  Held,  that  de- 
fendant's objection  to  the  question, 
that  it  was  leading,  should  have  been 
sustained.  International  &  G.  N.  R. 
Co.  V,  Bibolet,  57  S.  W.  974,  24  Tex. 
Civ.  App.  4. 
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I.    HYPOTHETICAL  QUESTIONS. 
1.    Necessity,  Use  and  Admissibility. 

Where  an  expert's  opinion  is  de- 
sired as  to  effect  of  given  facts  in  pro- 
ducing results  it  should  be  elicited  by 
stating  a  hypothetical  case.  Armen- 
daiz  V.  Stillman,  67  Tex.  458,  463,  3 
S.  W.  678. 

Hypothetical  questions  are  not 
necessary  where  the  evidence  shows 
but  one  state  of  facts,  about  which 
there  is  no  conflict.  Sherman,  S.  & 
S.  Ry.  Co.  V.  Eaves,  61  S.  W.  550,  25 
Tex.  Civ.  App.  409. 

Fact  of  wreck  and  delay  and  injury 
to  cattle  may  be  stated  to  expert  as 
hypothetical  case,  and  his  opinion 
asked  as  to  effect  on  cattle.  Ft.  Worth, 
etc.,  R.  Co.  V.  Greathouse,  82  Tex. 
104,  109,  17  S.   W.  834. 

See  facts  for  evidence  of  physician, 
testifying  as  experts,  bearing  upon  the 
mental  condition  of  a  testator  and 
based  upon  the  facts  proved  in  the  case, 
held  admissible.  Vance  v,  Upson,  66 
Tex.  476,  1  S.  W.  179. 

%    Hypothesis   Must   Be   Based  upon 

the  Evidence, 
a.   In  Gtoeral. 

The  opinion  of  an  expert  upon  a 
hypothetical  case  will  be  excluded  un- 
less there  be  evidence  tending  to  prove 
the  supposed  facts.  Vance  v.  Upson, 
66  Tex.  476,  1  S.  W.  179;  Gulf,  etc., 
R.  Co.  V.  Compton,  75  Tex.  667,  13  S. 
W.  667;  Prather  v.  McClelland,  76 
Tex.  574,  588,  13  S.  W.  543;  Williams 
V.  State,  37  Tex.  Cr.  App.  348,  39  S. 
W.  687;  Gulf,  etc.,  R.  Co.  v.  Craft  (Civ. 
App.),  102  S.  W.  170;  Texas  Midland 
R.  Co.  V.  Ritchey,  49  Tex.  Civ.  App. 
409,    108    S.   W.    782. 

An  answer  to  a  hypothetical  question 
is  properly  excluded  where  one  of  the 
facts  on  which  the  hypothesis  is  based 
is  not  shown  to  exist.  (Civ.  App.) 
Hicks  V.  Galveston,  H.  &  S.  A.  Ry.  Co , 
71  S.  W.  322,  judgment  reversed  72 
S.  W.  835,  96  Tex.  355. 

Facts       Too       Remote.  —  Questions 


asked  an  expert  medical  witness, 
which  called  for  opinions  based  on 
facts  too  remote  to  make  them  ma- 
terial, were  properly  disallowed.  Mu- 
tual Life  Ins.  Co.  of  Kentucky  v.  Mel- 
lott  (Civ.  App.),  57  S.  W.  887. 

b.  Questions  Testing  Witness*  ELnowl- 

edge  or  Qualification. 

On  cross-examination  of  an  expert, 
he  may,  for  the  purpose  of  testing  his 
skill  and  accuracy,  be  asked  hypothet- 
ical questions  pertinent  to  the  injury, 
though  the  facts  assumed  in  such 
questions  have  not  been  testified  to; 
the  extent  to  which  such  questions 
may  be  made  being  in  the  sound  dis- 
cretion of  the  court  (Civ.  App.)  Mis- 
souri, K.  &  T.  Ry.  Co.  V,  Johnson,  49 
S,  W.  265,  affirmed  48  S.  W.  568,  92 
Tex.  380. 

c.  Upon    Assurance    That    Evidence 
Will  Be   Developed  Later. 

Where  in  an  action  for  personal  in- 
juries, a  hypothetical  question  relative 
to  danger  in  attempting  to  remove  a 
sliver  of  a  certain  size  from  a  portion 
of  a  machine  in  motion  was  allowed 
upon  a  statement  that  the  facts  on 
which  the  question  was  hypothesized 
would  be  developed  later,  evidence  that 
the  sliver  or  splinter  in  question  was 
considerably  larger  than  it  was  stated 
to  be  in  the  'hypothetical  question  did 
not  render  the  allowance  of  that  ques- 
tion erroneous  in  the  absence  of  any 
showing  that  the  size  of  the  splinter 
either  increased  or  diminished  the 
danger  incident  to  the  operation.  Rice 
V,  Dewberry  (Civ.  App.),  93  S.  W.  715. 

d.  Illustrations. 

Questions  Held  to  Be  Supported  by 
the  Evidence^ — In  an  action  against  a 
railroad  for  damage  to  land  caused  by 
overflows  resulting  from  the  construc- 
tion of  a  roadbed  without  constructing 
sufficient  culverts  to  allow  the  water 
to  flow  away,  testimony  that  witness 
had  been  on  the  dump  of  the  railroad 
several  times  when  the  water  was  up, 
and  that,  at  such  times,  the  water  was 
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higher  above  the  dump  than  below  on 
an  average  of  from  2J^  to  3  feet  every 
time  he  saw  it,  was  sufficient  to  au- 
thorize a  hypothetical  question  asking 
an  expert  witness  whether,  if  the  water 
banked  up  above  the  dump  from  2  to 
3  feet  higher  than  it  was  below  during 
overflows,  and  that  should  occur  6  or 
7  times  in  the  same  year,  the  openings 
would,  in  the  judgment  of  the  expert, 
be  sufficient  to  allow  the  water  to  pass 
off  in  its  natural  way.  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Wynne  (Civ.  App.),  91 
S.  W.  823. 

In  an  action  against  a  railroad  for 
the  death  of  an  engineer,  testimony 
that  where  the  engineer  was  on  a  sid- 
ing, waiting  for  trains  to  pass,  it  was 
usual  for  him,  if  he  was  placed  in  any 
position  that  he  could  not  know 
whether  all  the  trains  had  passed,  to 
rely  on  the  statement  of  the  conductor 
that  the  track  was  clear,  and  obey  his 
orders  to  pull  out,  was  not  objection- 
able as  being  an  answer  to  a  hypothet- 
ical question  not  based  on  the  evi- 
dence; there  being  testimony  that  he 
had  dropped  asleep  from  exhaustion, 
but  none  that  he  was  absent  from  his 
engine.  (Civ.  App.)  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Brown,  59  S.  W.  930, 
judgment  reversed  63  S.  W.  305,  95 
Tex.  2. 

Where  defendant  was  standing  "near 
by  the  side"  of  a  railroad  track,  on 
which  there  was  an  approaching  train, 
when  he  was  ordered  to  remove  an 
obstruction  from  the  track,  and  was 
injured  in  the  attempt,  the  question^ 
asked  by  an  expert  witness,  whether 
or  not  a  person  standing  upon  a  rail- 
road track  can  tell  with  accuracy  the 
speed  of  a  train  coming  towards  him 
on  a  straight  track,  was  not  objection- 
able as  being  a  hypothetical  case 
which  was  not  the  case  made  by  the 
evidence.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Duvall,  12  Tex.  Civ.  App.  348,  35  S.  W. 
699. 

Where  a  physician,  previous  to  an- 
swering  a   hypothetical    question,    had 


testified  that  he  had  examined  plain- 
tiff, and  found  a  swelling  in  the  lumbar 
region  of  the  back,  and  there  was 
other  testimony  that  she  was  bruised 
on  the  breast,  hip,  knee,  and  wrist,  and 
received  the  injuries  in  an  accident  on 
which  the  suit  was  based,  a  question 
assuming  that  plaintiff  was  previously 
a  strong,  healthy  woman,  and  that  she 
met  with  an  accident  by  being  thrown 
from  a  buggy,  and  received  several 
severe  bruises,  one  on  the  small  of 
the  back,  and  a  number  of  other 
severe  bruises  were  indicated  on  her 
person,  and  that  since  that  time  she 
had  not  been  well,  and  asking  the 
witness'  opinion  as  to  what  was  the 
cause  of  the  accident,  was  not  objec- 
tionable as  not  sufficiently  specific, 
and  as  assuming  facts  not  sustained 
by  the  evidence.  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Baumgarten,  72  S.  W. 
78.  31  Tex.  Civ.  App.  253. 

Held  No  Basis  in  Evidence  for 
Question. — In  a  murder  trial,  where 
decedent  survived  a  gfunshot  wound  a 
short  time,  an  answer  to  the  question 
asked  a  witness,  "If  there  had  been 
nothing  done  to  this  man  from  the 
time  you  left  him,  ♦  ♦  *  would  he, 
in  your  opinion  as  a  medical  expert, 
have  been  alive  the  next  morning?" 
was  properly  excluded;  there  being  no 
testimony  to  show  that  anything  had 
been  done  to  the  wound  sufficient  to 
cause  death  after  witness  examined  it. 
Smith  V.  State  (Cr.  App.),  99  S.  W. 
100. 

It  was  error  to  allow  the  question, 
asked  a  physician,  if  he  would  con- 
sider the  testator  of  sound  mind,  sup- 
posing that  he  was  in  a  maudlin  state 
during  the  interval  between  the  time 
when  the  fever  left  him  and  the  time 
he  signed  the  codicil,  where  there  was 
no  evidence  that  he  was  in  a  maudlin 
condition  during  that  time.  Prather  v. 
McClelland  (Civ.  App.).  26  S.  W.  657. 

A  medical  man  testifying  as  an  ex- 
pert was  asked  his  opinion  upon  an 
hypothesis     made     by    collecting    the 
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facts  in  evidence  upon  the  mental 
condition  of  the  testator.  On  cross- 
examination  witness  was  asked  if,  in 
addition,  the  "man  takes  charge  of  all 
his  wife's  estate,  wills  it  away  in  this 
condition,  and  then  several  days  after 
forgets  what  provision  he  had  made 
for  his  wife,  he  having  limited  her 
to  $150  per  month  the  balance  of  her 
lifetime,  do  you  think  he  was  In  a 
condition  to  make  a  will?"  The  an- 
swer of  the  witness  was,  "I  should  not 
think  that  this  would  indicate  it." 
There  was  nothing  in  the  evidence 
tending  to  show  that  the  testator  had 
"willed  away  all  of  his  wife's  estate." 
Held,  that  the  question  and  answer 
should  have  been  excluded.  Prather 
V.  McClelland,  76  Tex.  574,  13  S.  W. 
543. 
8.    Form  and  Requisites. 

a.  In  General. 

There  was  nothing  objectionable  in 
the  form  of  the  question  asked  the 
witness:  "If  a  man  was  injured  more 
than  a  year  and  a  half  ago,  and  he  was 
for  more  than  a  year  prior  to  the 
present  time  seen  doing  ordinary 
farmwork,  and  if  he  looked  to  be  in 
the  condition  that  [plaintiff]  seems  to 
be,  what  would  be  your  opinion  as  to 
whether  he  had  suffered  from  a  frac- 
ture of  the  inner  table  of  the  skull?" 
Chicago,  R.  I.  &  M.  Ry.  Co.  v,  Harton, 
88  S.  W.  857,  40  Tex.  Civ.  App.  235. 

As  to  Whether  Question  Sufficiently 
Specific— See  ante,  "Illustrations,"  IV, 
I,  2,  d. 

b.  Latitude  as  to  Assumption  of  Facts. 
Counsel  in  propounding  a  hypothet- 
ical question  to  an  expert  may  assume 
within  the  limits  of  the  evidence  any 
state  of  facts  which  he  claims  the  evi- 
dence justifies  and  obtain  such  ex- 
pert's opinion  on  the  facts  thus  as- 
sumed. Gulf,  etc.,  R.  Co.  V.  Compton, 
75  Tex.  667.  673,  13  S.  W.  667. 

It  is  not  necessary  that  the  hypothet- 
ical facts  on  which  an  expert  bases 
his  opinion  as  to  the  existence  of  a 
fact    sought    to    be    established    should 


be  uncontroverted,  but  it  is  sufficient 
if  there  is  evidence  from  which  the 
jury  might  find  the  existence  of  the 
supposed  facts.  Collins  v,  Chipman,  95 
S.  W.  666,  41  Tex.  Civ.  App.  563. 

Where  Evidence  Not  Conflicting. — 
Where  there  was  no  conflict  as  to  the 
facts,  an  expert  witness  was  properly 
asked  the  question:  "Assuming  the 
testimony  given  'to  be  true,  to  what 
would  you  attribute  the  injuries  of 
E.?"  Sherman,  etc.,  R.  Co.  v.  Eaves.  25 
Tex.  Civ.  App.  409,  61  S.  W.  550, 
affirmed  in  94  Tex.  711,  no  op. 

Harmless  Error. — Assumptions  of 
facts  in  a  hypothetical  question  to  a 
medical  expert  did  not  constitute 
grounds  for  reversal,  where  it  did  not 
appear,  that,  if  the  question  had  been 
correct,  the  opinion  of  the  witness 
would  have  been  different  from  the 
one  given.  Rogers  v.  Mexico,  etc.. 
Banking  Co.,  46  Tex.  Civ.  App.  475, 
103  S.  W.  461. 

c    Embodying   Evidence  or   Facts   in 
Question. 

When  a  witness  is  to  be  examined 
as  an  expert,  the  facts  shown  by  the 
evidence  must  be  stated  to  him  as  the 
basis  for  a  hypothetical  question.  Gal- 
veston, etc.,  R.  Co.  V,  Pitts  (Civ.  App.), 
42  S.  W.  255. 

Necessity  for  Embracing  AU  the 
Evidence  or  Facts.— The  hypothesis 
upon  which  a  question  asked  an  ex- 
pert witness  is  based,  should  include 
all  the  facts  shown  by  the  evidence. 
German  Ins.  Co.  v.  Pearlstonc,  18 
Tex.  Civ.  App.  706,  709,  45  S.  W.  832, 
affirmed  in  93  Tex.  683,  no  op. 

A  hypothetical  case  stated  to  an  ex- 
pert witness  must  be  of  the  whole 
case,  that  is,  all  of  the  facts  bearing 
upon  the  issue  must  be  grouped  and 
stated  to  him.  Williams  v.  State,  37 
Tex.  Cr.  App.  348,  39  S.  W.  687. 

When  a  hypothetical  question  on  the 
subject  of  sanity  is  asked  an  expert,  it 
is  proper  for  the  court  to  see  that  it 
embodies  all  material  facts  bearing  on 


Digitized  by 


Google 


Expert  and  Opinion  Evidence 


1007 


the  issue.  Williams  v.  State  (Cr.  App.), 
53  S.  W.  859. 

Same;  Qualifications. — A  hypothet- 
ical case  need  not  cover  the  full  range 
of  the  facts,  provided  enough  is  given 
to  enable  the  witness  to  formulate  an 
intelligent  opinion.  Ft.  Worth  &  D. 
C.  Ry.  Co.  V,  Greathouse,  82  Tex.  104, 
17  S.  W.   834. 

The  opinion  of  an  expert  upon  a 
hypothetical  case  need  not  embrace 
every  fact  proved  or  which  there  is 
evidence  tending  to  prove.  Gulf, 
Colorado  &  Santa  Fe  Ry.  Co.  v. 
Compton,  75  Tex.  667,  13  S.  W.  667. 

Although  it  is  not  necessary  for  a 
hypothetical  question  to  embrace  the 
entire  testimony  on  the  point  of  in- 
quiry, it  should  not  exclude  such  facts 
as  would  render  the  answer  of  witness 
of  no  value  to  the  jury  in  passing  on 
the  issue.  El  Paso  Electric  Ry.  Co.  v, 
Bolgiano  (Civ.  App.),  109  S.  W.  388. 

Effect  of  Failure  to  Correctly  Em- 
body Facts. — Failure  of  accurate  state- 
ment of  facts  in  propounding  hypothet- 
ical question  does  not  render  it  in- 
admissible but  simply  affects  weight 
of  witness'  response.  Ft.  Worth,  etc., 
R.  Co.  V,  Greathouse,  82  Tex.  104,  109, 
17  S.  W.  834. 

Where  the  prosecution  formulates  a 
hypothetical  question  to  an  expert, 
embracing  such  facts  bearing  upon  in- 
sanity as  it  deems  proper,  but  not  em- 
bracing all  the  facts,  there  is  no  error 
in  allowing  an  answer  thereto,  when 
the  defense  is  given  full  opportunity 
to  cross-examine.  Williams  v.  State 
(Cr.  App.),  53  S.  W.  859. 

A  hypothetical  question  to  an  ex- 
pert as  to  the  number  of  persons  who 
should  be  put  in  charge  of  a  water 
train,  where  there  were  four  regular 
trains,  each  day,  passing  over  the  road, 
is  properly  allowed,  though  it  appears 
that  only  two  of  the  trains  would  be 
met  by  the  water  train,  as  the  opposite 
party  can  embody  that  fact,  if  material, 
in   a   question   put   on    cross-examina- 


tion.    Gulf,    C.    &    S.    F.    Ry.    Co.    v. 
Compton,  75  Tex.  667,  13  S.  W.  667. 

d.  Questions  Calling  for  Conclusions 
and  Deductions  Which  Encroach 
upon  the  Province  of  the  Jury. 

A  hypothetical  question  to  an  ex- 
pert witness  is  not  objectionable  be- 
cause calling  for  an  answer  drawing 
deductions  from  the  facts,  and  bearing 
on  a  fact  in  issue  which  must  be  de- 
cided by  the  jury.  International,  etc., 
R.  Co.  V,  Mills,  34  Tex.  Civ.  App.,  127, 
78  S.  W.  11,  affirmed  in  98  Tex.  621, 
no  op. 

The  proper  method  of  examining  an 
expert  witness  upon  a  hypothetical 
case  is  to  a^k  his  opinion  as  to  the  con- 
clusion to  be  adduced  from  certain 
facts  which  there  is  some  testimony  to 
establish,  upon  the  theory  that  the 
facts  stated  are  true.  If  the  facts 
should  be  found  by  the  jury  to  be 
true,  then  the  opinion  of  the  expert 
is  to  be  weighed  by  the  jury  in  con- 
nection with  the  other  testimony  in 
the  case  bearing  upon  the  point.  If 
the  supposed  facts  are  found  not  to  be 
true,  then  the  opinion  of  the  witness 
is  valueless  and  goes  for  naught.  The 
truth  or  falsity  of  the  facts  hypothetic- 
ally  stated  in  the  interrogatory  is  never 
a  matter  to  be  considered  by  the  ex- 
pert whose  opinion  upon  the  case  so 
stated  is  sought  to  be  elicited.  Inter- 
national, etc.,  R.  Co.  V.  Goswick,  98 
Tex.  477,  480,  85  S.  W.  785,  affirming 
83  S.  W.  423. 

The  opinion  of  an  expert  can  not 
be  asked  as  to  the  permanency  of  in- 
juries where  it  is  required  that  it  be 
based  on  his  own  examination  and 
also  on  the  statements  of  the  injured 
party  as  affected  by  a  consideration 
of  the  fact  that  such  party  had  a  suif 
pending  for  the  recovery  of  damages, 
since  his  opinion  as  to  the  effect  of 
such  interest  on  credibility  is  inadmis- 
sible. International,  etc.,  R.  Co.  v. 
Goswick,  98  Tex.  477,  85  S.  W.  785, 
affirming  83   S.  W.   423. 

"The    hypothetical    question    put    to 
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Dr.  Barnitz,  by  the  appellant,  was  im- 
proper and  correctly  excluded  by  the 
court.  It  was  not  based  on  facts 
proved,  but  consisted  largely  of  de- 
ductions drawn  from  the  character  of 
the  papers  of  which  probate  was 
sought,  about  which  there  might  be  a 
broad  diversity  of  opinion,  and  be- 
sides, assumed  the  very  fact  in 
controversy,  i.  e.,  that  the  papers 
taken  together  were  such  *only  as  a 
rational  man  would  make/  The  ques- 
tion in  effect  was  this:  *If  no  person 
other  than  one  having  testamentary 
capacity  (a  rational  man)  would  ex- 
ecute such  papers  as  his  last  will,  then, 
do  these  papers  show  that  the  testa- 
tor had  testamentary  capacity  at  the 
time  they  were  executed?'"  Vance  v. 
Upson,  66  Tex.   476,   489,   1   S.   W.   179. 

Where  evidence  as  to  construction 
of  a  jetty,  and  its  effect  in  changing 
current  of  a  river,  to  plaintiff's  injury, 
is  conflicting,  it  is  error  to  receive 
opinion  of  expert  witness,  who  has 
heard  such  evidence,  but  who  has  a 
limited  knowledge  of  the  facts,  as  to 
whether  any  damage  was  caused  to 
plaintiff  by  the  jetty.  Armendaiz  v. 
Stillman,  67  Tex.  458,  464,  3  S.  W. 
678. 

In  an  action  for  personal  injuries 
the  admission  of  the  testimony  of  a 
physician  after  testifying  fully  about 
plaintiff's  injuries  and  his  examination, 
and  after  having  been  asked  in  the 
form  of  a  hypothetical  case  as  to  the 
cause  and  result  of  the  injuries,  that 
the  injury  retreived  by  plaintiff  would 
cause  the  condition  he  was  in,  was  not 
erroneous  as  calling  for  the  conclusion 
of  a  witness  on  an  issue  to  be  deter- 
mined by  the  jury.  Missouri,  K.  &  T. 
Ry.  Co.  V.  of  Texas  v.  Hawk,  69  S.  W. 
1037.  30  Tex.  Civ.  App.  142. 
e.  Questions  Calling  for  Categorical 
Answers. 

A  witness  can  not  be  compelled  to 
answer  "yes"  or  "no"  when  the  nature 
of  the  question  is  not  such  as  to 
make   such   an  answer  appropriate;   in 


such  a  case  it  is  not  only  the  right  but 
the  duty  of  the  witness  so  to  answer 
that  he  may  state  the  very  truth,  and 
have  the  jury  clearly  to  understand  his 
answer  Vance  v.  Upson,  66  Tex.  476, 
1  S.  W.  179. 
f.    Mentioning  Names  of  Parties. 

The  fact  that  the  names  of  the 
parties  were  mentioned,  in  putting  hy- 
pothetical questions,  is  not  objection- 
able. Lee  V,  Heuman,  10  Tex.  Civ. 
App.  666,  32  S.  W.  93. 

4.  Answer  Must  Assume  Truth  of 
Hypotl^sis;  Not  to  Be  Based  on 
Witness'  Understanding  of  Evi- 
dence. 

An  expert  asked  a  hypothetical  ques- 
tion may  not  give  an  answer  based 
partly  on  his  understanding  of  the  evi- 
dence, and  not  solely  on  the  facts  sup- 
posed in  the  question.  Judgment  (Civ. 
App.)  71  S.  W.  322,  reversed.  Hicks 
V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  72 

5.  W.   835,   96  Tex.   355. 

6.  Exceptions  and  Objections. 
Where     a     hypothetical     case     was 

stated  to  a  witness  before  his  exami- 
nation was  begun,  as  a  basis  upon  which 
his  opinion  was  sought,  and  the  sub- 
sequent examination  of  him  was  based 
upon  the  facts  thus  stated,  without  re- 
peating them  with  each  question,  they 
constituted  a  part  of  such  questions, 
when  referred  to  by  the  questioner  as 
a  basis  for  the  answer  sought;  and 
hence  an  assignment  of  error  to  a 
question  asked  such  witness,  which 
contained,  in  addition  to  the  question 
objected  to  as  propounded  by  the 
questioner,  an  insertion  at  the  place 
necessarily  understood  of  the  facts 
upon  which  the  question  was  based, 
was  the  proper  and  only  method  for 
presenting  the  error  on  appeal  Gal- 
veston, etc.,  R.  Co.  V.  Powers,  101 
Tex.  161,  105  S.  W.  491,  reversing  101 
Tex.  250. 

J.    CROSS-EXAMINATION. 
1.    Generally. 
Much    latitude    should   be    given   on 
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cross-examination  of  a  witness,  when 
the  purpose  of  the  cross-examination 
is  to  ascertain  the  accuracy  of  the 
knowledge,  skill,  and  judgment  of  a 
witness  testifying  as  an  expert.  See 
the  opinion  in  this  case  for  a  practice 
approved  in  the  cross-examination  of  a 
witness  on  the  question  of  handwrit- 
ing. Brown  v.  Chenoworth,  51  Tex. 
469,  470. 

In  suit  for  personal  injuries  result- 
ing from  fall  of  an  elevator  when  ex- 
pert witness  testified  that  elevator  was 
best  make,  he  could  be  asked  on  cross- 
examination  if  some  first-class  elevators 
did  not  have  safety  attachment.  Ori- 
ental V.  Barclay,  16  Tex.  Civ.  App. 
193,  210,  41   S.  W.  117. 

Where  in  an  action  for  fraudulent 
representations  by  which  plaintiff  was 
induced  to  purchase  corporate  stock, 
experts  had  testified  from  an  inspec- 
tion of  the  books  and  statements  of 
the  corporations  that  at  the  time  of 
plaintiff's  purchase  the  stock  was 
worth  above  par,  it  was  competent  on 
cross-examination  to  ask  them  if  the 
fact  that  something  more  than  a  year 
after  the  purchase  there  were  no  assets 
whatever  did  not  show  that  the  books 
and  statements  contained  an  overvalua- 
tion of  the  assets.  Collins  v.  Chipman, 
95  S.  W.  666,  41  Tex.  Civ.  App.  563. 

Where,  in  an  action  for  injuries  to 
a  passenger  while  boarding  a  train, 
the  plaintiff  and  his  physician  stated 
that  at  the  time  of  the  accident  he  had 
entirely  recovered  from  a  rupture  sus- 
tained previously,  and  another  physi- 
cian, as  a  witness  for  the  railway  com- 
pany, stated  that  in  his  opinion 
plaintiff  could  not  have  been  cured  at 
that  time,  it  was  proper  on  his  cross- 
examination  to  show  that  plaintiff's 
physician  was  in  a  better  position  to 
know  whether  or  not  plaintiff  had 
been  cuied  than  witness,  whose  opin- 
ion was  based  on  a  hypothetical  ques- 
tion. Galveston,  H.  &  S.  A.  Ry.  Co. 
V,  Fink,  44  Tex.  Civ.  App.  544,  99  S. 
W.   204. 

7  Tex— 64 


The  fact  that  a  physician  testifying 
for  plaintiff  in  a  personal  injury  action 
had  been  habitually  called  by  plaintiffs 
counsel,  and  that  his  fees  had  been 
contingent  on  the  recovery  of  judg- 
ment for  damages  might  be  shown  on 
his  cross-examination  and  on  his  fail- 
ure to  recall  the  number  of  cases  in 
which  he  had  testified,  the  cases  might 
be  mentioned  to  him,  but  he  could  not 
be  asked  as  to  the  correctness  of  his 
opinion  given  in  such  cases.  Horton 
V.  Houston,  etc.,  R.  Co.,  46  Tex.  Civ. 
App.  639,  103  S.  W.  467,  affirmed  in 
102  Tex.  585.  no  op. 

Where  defendant  in  an  action  for 
injuries  attempted  on  cross-examina- 
tion of  physicians  to  show  a  conspiracy 
to  testify  for  plaintiff,  it  was  proper 
to  allow  one  of  them  to  testify  that, 
when  he  was  called  on  by  the  other 
to  wait  on  plaintiff,  it  was  not  the  first 
time  he  had  been  called  on  by  physi- 
cians. Denison,  etc.,  R.  Co.  v.  Powell, 
35  Tex.  Civ,  App.  454,  80  S.  W.  1054, 
affirmed  in  98  Tex.  614,  no  op. 

8.    Principles  Laid  Down  by  Standard 
Authorities. 

a.  Generally. 

It  is  not  proper  to  ask  a  physician, 
on  cross-examination,  whether  it  is 
not  a  fact  that  all  the  authorities  lay 
down  a  certain  rule,  where  he  has  not 
referred  to  any  book  or  authority  in 
such  a  way  a?  to  make  it  admissible 
to  contradict  him.  (Civ.  App.)  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v,  Hanw«y, 
57  S.  W.  695,  writ  of  error  denied 
Hanway  v.  Galveston,  H.  &  S.  A.  Ry. 
Co.,  58  S.   W.   724,   94  Tex.  76. 

b.  Quoting  Extracts;  Naming  Author. 
On    cross-examination    of   a   medical 

expert  for  purpose  of  testing  his 
knowledge,  extracts  from  medical  au- 
thorities, the  author  being  named,  may 
be  incorporated  in  the  question.  Gulf, 
etc.,  i^.  Co.  V,  Farmer,  102  Tex.  235, 
115  S.   W.  260. 

Incorporating  a  question,  on  cross- 
examiration  of  a  medical  expert  for 
the  purpose  of  testing  his  knowledge. 
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an  expert  from  a  medical  work,  nam- 
ing the  author,  does  not  make  the 
statement  from  the  book  evidence  be- 
fore the  jury.  Gulf,  etc.,  R.  Co.  v. 
Farmer,  102  Ga.  235,  115  S.  W.  260, 
reversing  108  S.  W.  729. 

The  reference  to  books  in  such  cases 
is  not  made  for  the  purpose  of  mak- 
ing the  statements  in  the  books  evi- 
dence before  a  jury,  but  solely  for  the 
purpose  of  ascertaining  the  weight  to 
be  given  to  the  testimony  of  the  wit- 
ness. Gulf,  etc.,  R.  Co.  V.  Farmer,  102 
Tex.  235,  115  S.  W.  260,  262. 

If  in  any  aspect  of  the  case  the  jury 
could  look  on  quotations  from  med- 
ical works,  in  a  question  on  cross-ex- 
amination of  a  medical  expert,  as 
evidence,  the  difficulty  could  be  over- 
come by  an  instruction  that  it  was 
not  to  be  so  considered.  Gulf,  etc., 
R.  Co.  V.  Farmer,  102  Tex.  235,  115 
S.    W.   260. 

To  permit  counsel  for  plaintiffs  to 
recount  in  detail  to  an  expert  medical 
witness  the  history  of  a  typhoid  fever 
epidemic  in  a  foreign  country,  and  of 
the  experiments  made  to  determine 
whether  disease  germs  had  been  con- 
veyed in  water  filtered  through  the 
ground  for  a  distance  of  one  mile,  and 
ask  if  such  statement  was  not  a  cor- 
rect statement  of  the  facts,  was  error, 
though  it  did  not  appear  that  the 
statement  was  read  from  a  book. 
Elliott  V.  Ferguson,  83  S.  W.  56,  37 
Tex.  Civ.  App.  40. 

K.    UNRESPONSIVE  ANSWERS. 

Where  a  medical  witness,  testifying 
by  deposition  as  to  the  physical  con- 
dition of  one  injured,  was  asked  to 
state  what  his  condition  was  on  a  cer- 
tain day,  the  witness'  statement  as  to 
what  he  observed  on  a  subsequent 
day,  not  being  responsive  to  the  ques- 
tion,  should  have  been  excluded  on 
defendant's  motion.  Roth  v.  Travel- 
ers Ass'n,  102  Tex.  241,  115  S.  W.  31. 

L.    IMPEACHING    WITNESS.       - 

Though  a  medical  witness  in  an  ac- 


tion against  a  railroad  for  personal 
injuries  received  by  a  passtnger  in 
alighting  from  a  train  testified  that  he 
could  not  say  positively  that  the  coc- 
cyx of  the  injured  person  was  broken 
by  the  fall,  because  he  had  not  made 
a  thorough  examination;  that  he 
thought,  a  few  months  after,  that  it 
was  caused  by  the  fall,  but  that  he 
would  not  say  that  the  injury  to  the 
coccyx  was  or  was  not  caused  by 
childbirth — a  predicate  is  not  thereby 
laid  for  impeaching  the  witness  in 
reference  to  statements  made  by  him 
at  the  time  of  the  examination  of  the 
injured  person.  Missouri,  etc.,  R.  Co. 
V.  Criswell,  34  Tex.  Civ.  App.  278,  78 
S.  W.  388. 

M.     EXCEPTIONS     AND     OBJEC- 
TIONS. 

That  the  answer  to  a  question, 
propel  in  itself,  is  shown  to  be  an 
opinion  of  a  witness  not  an  expert  as 
to  the  matter  inquired  about,  is  no 
ground  for  ruling  out  the  question 
before  it  is  answered.  The  proper 
practice  is  to  move  the  exclusion  of 
the  answer  if  its  objectionable  char- 
acter is  not  developed  until  a  cross- 
examination.  Ft.  Worth,  etc.,  Co.  z\ 
Hogsett,   67  Tex.   685,  4  S.   W.   365. 

Questions,  and  answers  thereto,  re- 
lating to  matters  of  opinion  or  of  law, 
may  be  objected  to,  when  offered; 
such  objections  do  not  relate  to  the 
manner  and  form  of  taking  and  re- 
turning depositions.  Purnell  v.  Gandy 
&  Son,  46  Tex.  190. 

Objections  were  made  to  interroga- 
tories, On  the  ground  that  they  were 
leading,  and  on  the  ground  that  the 
answers  were  conclusions  of  law;  and 
the  court  refused  to  entertain  them, 
because  they  were  not  taken  in  writ- 
ing before  the  commencement  of  the 
trial.  Such  objections  to  interroga- 
tories and  answers  are  not  of  the 
class  which  go  only  to  the  form  and 
manner  of  taking  the  depositions,  and 
are  not  therefore  required  to  be  made 
in  writing  and  before  the  trial.     Par- 
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nell  V.  Gandy  &  Son,  46  Tex.  190,  199. 
Where  plaintiff,  in  an  action  for  in- 
juries, introduced  as  a  witness  upon 
the  extent  of  his  injuries  a  physician 
who  had  examined  him  solely  for  the 
purpose  of  qualifying  himself  to  tes- 
tify upon  the  subject,  a  general  ob- 
jection to  such  witness'  testifying  to 
anything  plaintiff  said  or  did  while  be- 
ing so  examined,  made  before  the 
witness  had  given  any  testimony  at 
all,  was  insufficient  to  raise  any  ques- 
tion as  to  the  admissibility  of  the  tes- 
timony, since  some  of  such  declara- 
tions might  be  admissible,  and  the 
court  could  not  pass  upon  them  until 
it  knew  what  they  were.  Missouri, 
etc.,  R.  Co.  V.  Johnson,  95  Tex.  409, 
67  S.  W.  768,  affirming  67  S.  W.  769, 
reversing  67   S.   W.   881. 

N.    HARMLESS   ERROR. 

Exclusion  of  the  opinion  of  a  quali- 
fied expert  was  harmless,  where  he 
testified  on  the  same  point  as  a  mat- 
ter of  fact.  Bath  v.  Houston,  etc., 
R.  Co.,  34  Tex.  Civ.  App.  234,  78  S.  W. 
993. 

V.   Credibility  and  Weight  of 
Expert  Evidence. 

A.    PROVINCE  OF  JURY. 

Expert  opinions  as  means  of  proof 
do  not  conclusively  establish  or  dis- 
prove an  alleged  matter  of  fact  sub- 
mitted to  investigation.  Southern 
Kansas  Ry.  Co.  of  Texas  v.  West 
(Civ.   App.),   102   S.   W.    1174. 

It  is  the  peculiar  province  of  the 
jury  to  weigh  the  evidence  and  pass 
on  the  credibility  of  the  witnesses  and 
it  can  not  arbitrarily  be  held  that  the 
theorizing  of  two  medical  witnesses 
as  to  what  might  or  might  not  happen 
from  an  injuiy  should  be  credited  by 
the  jury  in  preference  to  the  posi- 
tive testimony  of  a  witness,  even 
though  he  be  the  plaintiff  in  the  case. 
Galveston,  etc.,  R.  Co.  r.  Harris,  48 
Tex.  Civ.  App.  434,  107  S.  W.  108,  111. 

A    jury    may,    and    should,    consider 


the  opinion  of  an  expert  as  it  is  their 
duty  to  consider,  other  evidence,  and 
if,  in  their  judgments,  in  view  of  all 
the  evidence  before  them,  it  is  not 
entitled  to  credence,  they  may  disre- 
gard it.  Kennedy  v.  Upshaw,  66  Tex. 
442,  1  S.  W.  308. 

If  a  witness  offered  as  an  expert 
bases  his  opinion  on  a  state  of  facts 
which  he  has  heard  other  witnesses 
testify  to,  the  value  of  his  opinion  de- 
pends upon  the  actual  existence  of 
the  facts  on  which  he  bases  it. 
Armendaiz  v,  Stillman,  67  Tex.  458, 
463,  3  S.  W.  678. 

Illustrations. — Where  a  suit  was 
brought  to  recover  attorney's  fees, 
and  a  full  history  of  the  services  ren- 
dered was  before  the  jury,  it  was 
proper  for  the  court  to  refuse  to 
charge  that,  in  determining  the  amount 
due,  the  jury  are  not  bound  by  the 
opinion  of  expert  witnesses,  unless,  in 
view  of  all  the  facts  and  circumstances, 
they  think  such  opinions  are  correct. 
International  &  G.  N.  R.  Co.  v.  Clark, 
81  Tex.  48,  16  S.  W.  631. 

In  an  action  by  a  landlord  foi  a 
gross  sum  as  rent,  defended  on  the 
ground  that  the  tenant  was  only  to 
pay  a  certain  sum  per  tillable  acre,  a 
surveyor's  evidence  that  he  had  sur- 
veyed the  cultivated  land  and  ascer- 
tained its  amount  is  not  conclusive, 
so  as  to  exclude  the  testimony  of  one 
familiar  with  the  place  that,  in  his 
judgment,  there  was  more  tillable  land 
than  allowed  for  in  the  survey.  Turner 
V.  Meier,  30  Tex.  Civ.  App.  584,  70 
S.  W.  984. 

The  testimony  of  scientific  railway 
engineers  that  they  had  coustructed  a 
road  bed  skillfully,  and  in  accordance 
with  scientific  rules,  should  not — in  a 
suit  for  damages  claimed  on  account 
of  injury  to  crops  caused  by  water 
being  backed  up  by  the  road  bed  after 
a  rainfall,  not  extraordinary  in  its 
character — prevail  over  the  testimony 
of  others,  if  such  other  testimony  is 
believed  by  the  jury  to  the  effect  that 
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the  road  bed  did  in  fact  cause  the  in- 
jury. Sabine,  etc.,  R.  Co.  v,  Hadnot, 
67  Tex.  503,  4  S.  W.  138. 

In  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  in 
a  derailment,  expert  opinions  as  to 
the  speed  the  engine  was  running 
when  derailed  were  not  conclusive 
upon  the  jury,  where  the  facts  upon 
which  the  opinions  were  founded 
were  before  the  jury.  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Gillespie,  48  Tex. 
Civ.  App.  56,  106  S.   W.  707. 

The  science  of  surgery  has  not  yet 
established  rules  by  which  can  be  de- 
termined, with  certainty,  the  direction 
which  a  bullet  will  take  after  entering 
a  human  body.  See  the  opinion  in 
this  t:ase  for  a  discussion  of  the  de- 
flections to  which  such  missiles  are 
subject.  Saunders  v.  State,  37  Tex. 
710. 

B.    SUFFICIENCY    TO    RAISE    IS- 
SUE. 

On  a  trial  for  delay  in  transporting 
calves  to  E.,  and  for  injury  in  transit, 
there  is  no  evidence  to  raise  the  issue 
of  market  value  for  the  calves  in  their 
damaged  condition  at  E.,  though  D. 
testified  that  he  knew  the  market  value 
of  such  calves  at  E.,  and  that  it  was 
about  $4  or  $5  per  head,  and  after 
plaintiff  had  testified  that  his  calves 
would  have  been  worth  from  $10  to  $12 
per  head,  had  they  arrived  at  E.  with 
ordinary  care  and  in  a  reasonable 
time.  A.  testified  that,  if  a  calf  that 
would  bring  $10  or  $12  at  E.  in  good 
condition  was  delayed  50  or  60  hours 
and  arrived  there  in  bad  condition,  it 
would  be  worth  $3  or  $4  less;  D.  and 
A.  having  testified  as  experts,  and  not 
having  been  at  E.,  when  the  calves 
arrived,  to  test  the  market,  and  C,  to 
whom  the  shipment  was  consigned, 
having  testified  that  he  offered  the 
calves  on  the  market  at  E.,  and  could 
get  no  bona  fide  offer  for  them  be- 
cause of  their  injured  condition,  and 
that  they  were  then  shipped  to  and 
sold   at    C.     Texas,     etc.,     R.    Co.    v. 


Coggin,   44  Tex.   Civ.   App.  474.   99   S. 
W.  431,  affirmed  in  102  Tex.  594,  no  op. 

C.     SUFFICIENCY    TO    SUSTAIN 
VERDICT. 

Where,  in  an  action  against  a  car- 
rier for  injuries  to  a  shipment  of 
cattle,  there  was  direct  evidence  of 
the  shrinkage  of  the  cattle,  occasioned 
by  the  delay  in  transporting  them, 
and  testimony  of  experts  based  on 
hypothetical  questions  embracing  the 
facts  proven,  a  verdict  for  the  shipper 
was  not  against  the  evidence,  as  fail- 
ing to  show  that  the  cattle  were  in- 
jured by  the  carrier's  negligence. 
Gulf,  etc.,  R.  Co.  V.  House.  40  T^x. 
Civ.   App.   105,   88   S.   W.   1110. 

VI.  Particular  Subjects  of  Ex- 
pert Evidence  and  the  Evi- 
dence Admissible  upon 
the  Same. 

A.  GENERAL  RULE  AS  TO  WHAT 

MAY    BE   THE    SUBJECT     OF 
EXPERT  TESTIMONY. 

Every  employment  having  a  particu- 
lar class  devoted  to  its  pursuit  is  an 
art  or  trade,  and  a  person  instructed 
therein  by  study  or  experience  may, 
as  to  a  matter  peculiar  to  such  em- 
ployment, give  his  opinion  as  an  ex- 
pert when  testifying  as  a  witness. 
Ft.  Worth  &  Denver  City  Ry.  Co.  v. 
Thompson.  75  Tex.  501,  12  S.  W.  742. 

B.  ARCHITECTURE  AND  BUILD- 
ING. 

Where  a  building  contract  fixed  the 
size  of  sills  on  which  certain  columns 
were  to  rest,  and  did  not  expressly 
state  the  diameter  of  the  base  of  the 
columns,  evidence  by  an  expert  as  to 
the  proper  diameter  of  the  base  of 
such  columns  to  rest  on  such  sills  is 
admissible.  Linch  v,  Paris  Lumber  & 
Grain  Elevator  Co.,  80  Tex.  23,  15  S. 
W.    208. 

C.  BOOKKEEPING  AND  AC- 

COUNTING. 

A  bookkeeper  can  not  be  allowed  to 
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explain  as  an  expert  books  not  shown 
to  have  been  kept  in  accordance  with 
any  technical  or  scientific  system  of 
bookkeeping.  McKay  v.  Overton,  65 
Tex.  82. 

Where  an  expert  bookkeeper,  in  a 
suit  for  the  settlement  of  the  accounts 
of  a  firm,  testified  to  what  the  firm 
books  showed,  it  was  not  error  to  pre- 
vent him  from  stating  whether  or  not 
the  partner  or  copartner  was  debtor 
or  creditor  of  the  firm.  Morgan  v. 
Barber  (Civ.  App.),  99  S.  W.  730. 

Evidence  of  expert  bookkeepers  that 
a  treasurer's  report,  including  money 
deposited  in  an  insolvent  bank,  and 
thereby  lost  as  part  of  the  balance  of 
cash  on  hand,  was  according  to  the 
rules  of  correct  bookkeeping,  is  prop- 
erly excluded.  (Civ.  App.),  Coe  v. 
Nash,  40  S.  W.  235,  reversed  in  41  S. 
W.  473,  91  Tex.  113. 

In  an  action  for  libel  in  charging 
that  the  plaintiff  as  school  treasurer 
had  misappropriated  public  money,  the 
testimony  of  experts  that  plaintiffs 
books  showed  all  money  received  to 
have  been  properly  accounted  for  is 
admissible  to  show  the  falsity  of  the 
charge,  and  that  it  was  made  wantonly, 
chc  books  being  public  records  open 
to  defendant's  inspection.  Forkc  v. 
Homann,  14  Tex.  Civ.  App.  670,  39 
S.  W.  210,  affirmed  in  93  Tex.  683, 
no  op. 

A  statement  that  both  Compound  and 
usurious  interest  were  computed  in  an 
account,  but  the  opinion  of  the  wit- 
ness upon  a  question  of  law,  and  such 
statements  by  a  witness  are  not  to  be 
received,  and  are  not  evidence.  It 
is  only  as  to  matters  of  fact  that  the 
statements  of  a  witness  are  evidence. 
Andrews  v.  Hoxic,  5  Tex.  171,  195. 

D.    BOUNDARIES  AND  SURVEYS. 

In  trespass  to  try  title,  an  expert 
surveyor  was  properly  permitted  to 
testify  whether  the  property  described 
by  field  notes  in  the  petition  was  cm- 
braced  within  the  metes  and  bounds 
given  in  deeds  examined  by  him.  Camp 


V.  League  (Civ.  App.),  92  S.  W.  1062. 

On  an  issue  as  to  whether  one  sur- 
vey conflicted  with  another,  it  was 
error  to  permit  a  surveyor  to  testify 
that  there  was  no  conflict,  as  that 
question  was  to  be  determined  by  the 
juiy.  Bugbee  Land  &  Cattle  Co.  v. 
Brents    (Civ.   App.),   31   S.   W.   695. 

On  an  issue  of  the  location  of  a 
survey  where  boundaries  depended  on 
the  location  of  other  surveys,  opinions 
of  surveyors  as  to  how  they  would 
locate  the  latter,  and  that,  if  such  sur- 
veys weie  located  in  a  certain  manner, 
it  would  be  contrary  to  the  field  notes 
for  the  same,  is  inadmissible,  since 
such  testimony  involves  a  question  of 
law.  Fulcher  v.  White  (Civ.  App.),  48 
S.  W.  881. 

A  surveyor's  report  based  upon  a 
modern  survey  of  an  old  grant  and 
made  up  of  arguments  and  conclusions 
upon  such  evidence  as  was  accessible 
to  him  as  to  the  true  location  of  the 
lines  of  the  surveys  in  question,  was 
properly  suppressed.  Schunior  i/. 
Russell,  83  Tex.  83,  18  S.  W.  484. 

As  a  circumstance,  it  was  competent 
to  prove  by  an  expert  surveyor  the 
character  of  the  work  of  the  surveyor 
whose  woik  is  in  litigation.  The  wit- 
ness testified  that  the  work  of  the 
old  surveyor  was  generally  good. 
SchunJor  r.  Russell,  83  Tex.  83,  18  S. 
W.   484. 

Meanderings  of  Stream. — On  the  issue 
of  boundary,  a  surveyor  who  had  sur- 
veyed a  line,  and  to  whom  another 
had  pointed  out  a  cove  where  he 
claimed  the  original  grantee  said  the 
line  ran,  was  properly  permitted  to 
testify  that  in  his  opinion  the  line  run 
out  by  him  and  coinciding  with  plain- 
tiffs contention  was  the  line  of  the 
survey  as  pointed  out  to  him.  Good- 
son  V.  Fitzgerald,  40  Tex.  Civ.  App. 
619,   90   S.  W.   898. 

Testimony  of  a  surveyor  that  his 
meanderings  of  a  river  corresponded 
with  those  of  certain  field  notes  is  in- 
admissible,    where    the    two     sets     of 
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meanderings  are  introduced  in  evidence, 
and  leave  no  room  for  the  expression 
of  opinion  as  to  their  correspondence, 
unless  some  question  arises  as  to  the 
identity  or  comparative  identity  of  calls, 
in  which  event  the  surveyor  may  tes- 
tify as  an  expert.  Goodson  v.  Fitz- 
gerald, 90  S.  W.  898,  40  Tex.  Civ.  App. 
619. 

'  In  trespass  to  try  title,  testimony  of 
a  surveyor  that  meanderings  of  a 
stream  shown  by  a  former  survey 
would  fit  only  one  particular  part  of 
the  stream  was  admissible  after  he 
had  testified  to  an  actual  survey  by 
himself.  Camp  v.  League  (Civ.  App.), 
92   S.    W.   1062. 

A  deed  made  the  branch  of  a  certain 
creek  the  boundary  line  of  the  prop- 
erty to  the  end  of  a  certain  call,  and 
there  was  evidence  that  this  branch 
was  the  line  for  the  entire  distance, 
as  contended  for  by  defendants,  in- 
cluding the  testimony  of  the  surveyor, 
who  ran  it  originally,  and  wrote  the 
deed  for  the  parties.  Held,  that  it  was 
error  to  receive  in  evidence  the  opin- 
ion of  other  surveyors  that  the  line 
should  be  run  by  course  and  distance, 
rather  than  by  following  the  branch. 
Griffin  V.  Barbee,  29  Tex.  Civ.  App. 
325,    68    S.    W.    698. 

Actual  Survey  or  Office  Survey. — It 
is  incompetent  for  a  surveyor  to  testify 
to  his  opinion  whether  a  line  he  had  ex- 
amined was  actually  run  by  the  surveyor 
before  making  the  field  notes.  The 
question  is  for  the  jury  upon  all  the 
facts  in  evidence.  Reast  v.  Donald,  84 
Tex.  648,  19  S.  W.  795. 

"Whether  the  land  was  actually  lo- 
cated and  surveyed  or  was  what  is 
known  simply  as  an  office  survey 
should  be  determined  by  the  jury  from 
all  the  facts  in  evidence."  Reast  v. 
Donald,  84  Tex.  648,  651,  19  S.  W.  795; 
Randall  v.  Gill,  77  Tex.  351,  14  S. 
W.  134. 

It  was  erroneous  to  permit  sur- 
veyors to  testify  to  their  opinions  that 
when  the  original   survey  in  litigation 


was  made  none  but  one  of  its  lines 
was  run.  The  testimony  should  have 
been  restricted  to  facts  as  they  had 
found  them  upon  the  ground.  The 
jury  should  pass  upon  such  facts. 
Randall  v.  Gill,  77  Tex.  351,  14  S.  VV. 
134. 

In  a  cause  involving  boundaries,  sur- 
veyors, who  were  witnesses,  were  per- 
mitted to  express  their  opinions  to  the 
effect  that  when  the  original  survey 
was  made  none  but  the  western  line 
was  actually  run.  In  this  there  was 
error.  It  was  not  a  fact  to  be  proved 
by  expert  evidence.  The  witnesses 
had  surveyed  the  land  and  had  de- 
scribed the  facts  as  they  found  them 
to  exist  on  the  ground.  That  was  as 
much  as  it  was  proper  for  them  to  be 
permitted  to  do.  It  was  the  province 
of  the  jury  to  conclude  from  the  facts 
proved  whether  or  not  the  lines  were 
actually  run.  Randall  v.  Gill,  77  Tex. 
351,  355,  14  S.  W.  134. 

In  a  prosecution  for  violating  the 
local  option  law,  it  was  not  error  to 
permit  the  county  surveyor,  who  made 
the  plat  from  which  the  field  notes 
bounding  the  division  in  which  the 
local  option  law  was  put  into  opera- 
tion were  taken,  to  testify  that  the 
field  notes  set  out  in  the  indictment 
closed.  Matkins  v.  State  (Cr.  App.), 
62  S.  W.  911. 

E.  DAMAGE^ 

See,  generally,  the  title  DAMAGES, 
vol.  5,  p.  824.  As  to  damages  to  real 
property,  see  post,  "Nonexpert  Opin- 
ion," VII,  et  seq.  As  to  damage  to 
goods,  see  post,  "Goods,"  VI,  K.  As 
to  damage  to  live  stock,  see  post, 
"Transportation  of  Live  Stock,"  VI, 
P,  5. 

F.  ELECTRICITY. 

In  Action  to  Recover  Price  of  Light 

Plant. — In  an  action  to  recover  the 
price  of  an  electric  light  plant,  where 
defendant  denies  compliance  with  the 
terms  of  the  contract,  it  is  not  error 
to  exclude  the  testimony  of  a  witness 
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to  the  effect  that  the  plant  was  sub- 
stantially as  contracted  for,  and  that 
after  its  completion  he  operated  it, 
and  found  it  to  be  in  satisfactory  run- 
ning order,  since  such  evidence  is 
merely  the  opinion  of  the  witness 
A.  J.  Anderson  Electric  Co.  v.  Cle- 
burne Water,  Ice  &  Lighting  Co..  57 
S.  W.  575,  23  Tex.  Civ.  App.  328. 

Stringing  Wires. — In  an  action  against 
a  railroad  company  and  a  telegraph 
company  for  injury  caused  by  a  wire 
crossing  a  highway  so  low  as  to  inter- 
fere with  loaded  wagons,  the  testi- 
mony of  a  qualified  witness  as  to  the 
usual  height  of  wires  over  highways, 
in  order  that  they  should  not  operate 
as  obstructions  thereto,  was  admissi- 
ble. Houston  &  T.  C.  R.  Co.  v.  Hop- 
son    (Civ.    App.),    67    S.    W.    458. 

In  an  action  for  death  caused  by  a 
telephone  wire  breaking  and  falling 
across  another  wire  charged  with  a 
dangerous  current,  an  electrical  expert 
could  testify  for  plaintiff  that  there  is 
a  method  whereby  wires  of  an  upper 
system  may  be  prevented  from  falling 
upon  those  of  a  lower  system,  as  pre- 
liminary to  testimony  as  to  the  practi- 
cability of  such  methods.  Citizens* 
Telephone  Co.  v.  Thomas,  45  Tex.  Civ. 
App.  20,  99  S.  W.  879. 

Injury  to  Lineman. — In  an  action 
for  injuries  to  an  electric  lineman,  a 
question  asked  by  a  witness  as  to 
whether  a  cut-off  box,  in  the  condition 
it  was  in  when  plaintiff's  foreman 
went  to  cut  off  the  current,  not  know- 
ing that  the  wires  had  been  jumped 
out  of  the  box,  would  indicate  that 
the  current  had  been  cut  off,  was  not 
objectionable,  as  calling  for  an  opin- 
ion. Dallas  Electric  Co.  v.  Mitchell, 
76  S.  W.  935,  33  Tex.  Civ.  App.  424. 

In  an  action  for  injuries  to  an  elec- 
tric lineman,  questions  asked  a  witness 
as  to  whether,  a  man  seeing  cut-off 
boxes  pulled  and  the  wires  south  of 
the  box  dead,  it  would  be  his  duty  to 
see  what  wires  passed  through  the 
box,   and  whether  it  was   his  duty  to 


see  that  the  wires  passing  through  it 
had  been  killed,  were  objectionable  as 
calling  for  the  witness'  opinion.  Dallas 
Electric  Co.  v.  Mitchell,  76  S.  W.  935, 
33    Tex.    Civ.    App.    424. 

Where  an  electric  lineman  was  di- 
rected to  work  on  certain  wires  after 
his  foreman  had  attempted  to  cut  off 
the  current  in  a  cut-off  box,  and  was 
injured,  a  question,  in  an  action  there- 
for, as  to  whether  experienced  line- 
men, under  the  conditions  in  which 
plaintiff's  foreman  found  the  box, 
would  have  thought  it  necessary  to 
have  climbed  the  pole  to  see  whether 
or  not  the  wires  had  been  jumped  out 
of  the  box,  was  properly  excluded  as 
calling  for  an  opinion.  Dallas  Electric 
Co.  V.  Mitchell,  76  S.  W.  935,  33  Tex. 
Civ.   App.   424. 

G.    EXCHANGE,  RATE  OF. 

Witnesses  qualified  as  experts  on 
the  question  of  the  customary  rate  of 
exchange  may,  in  an  action  by  one 
who  paid  a  draft  to  recover  over- 
charges for  interest  and  exchange  al- 
leged to  have  been  included  therein, 
testify  to  the  usual  and  customary  rate 
of  exchange  where  interest  on  the 
amount  for  which  drafts  have  been 
drawn  has  been  charged,  and  that, 
when  interest  is  charged,  exchange  is 
not  customarily  charged.  D.  Sullivan 
&  Co.  V.  Qwens  (Civ.  App.),  90  S.  W. 
690. 

H.    EXPLOSIVES   AND   FIRES 

The  cause  of  an  explosion  of  a  loco- 
motive is  a  proper  subject  of  expert 
testimony.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Sherman  (Civ.  App.),  53 
S.  W.  386. 

In  an  action  for  injury  caused  by  an 
explosion  resulting  from  the  drawing 
of  gasoline  from  tanks  near  a  furnace, 
it  was  proper  to  show  by  one  who 
qualified  as  an  expert,  and  thoroughly 
acquainted  with  gasoline,  that  gas 
given  off  by  gasoline  is  ignitable  at 
distances  remote  from  the  gasoline, 
and  to  show  the  distances;  conditions 
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having    been    shown    upon    which   to 
predicate  the  testimony.   Waters-Pierce 
Oil  Co.  t/.  Snell,  47  Tex.  Civ.  App.  413, 
106  S.  W.  170. 
I.   FENCES. 

Where,  in  an  action  for  damages  to 
plaintiff's  steers  by  defendant's  bulls 
breaking  into  the  same  pens,  plaintiff 
qualified  as  an  expert,  it  was  error  to 
refuse  to  permit  him  to  testify  that  in 
his  opinion  the  fence  inclosing  his  cat- 
tle, which  was  broken  by  the  bulls, 
was  sufficient  to  turn  cattle  of  ordi- 
nary disposition  with  reference  to 
breaking  fences.  Trammell  v.  Turner 
(Civ.  App.),  82  S.  W.  325. 

J.  GENUINENESS  OF  INSTRU- 
MENT. 

See,  also,  the  title  HANDWRIT- 
INC. 

Where  two  deeds  purporting  to  be 
executed  by  one  person  are  offered  in 
evidence  by  opposing  parties,  expert 
testimony  that  one  person  did  not  ex- 
ecute both  is  admissible  on  issue  as  to 
which,  if  either,  is  genuine.  Bell  v. 
Hutchings   (Civ.  App.),  41   S.  W.  200. 

On  an  issue  involving  the  fraudu- 
lent alterations  of  a  bounty  warrant, 
it  was  proper  to  permit  a  witness, 
who,  as  an  officer,  had  taken  evidence 
of  the  transfers  made  by  parties 
claiming  under  it,  and  who  had  wit- 
nessed the  execution  of  some  of  them 
to  state:  "I  know  that  the  land  war- 
rant and  the  transfers  attached  thereto 
arc  all  genuine,  honest  instruments, 
and  entitled  to  full  faith  and  credit" 
for  the  objecting  party  had  a  right, 
if  he  desired,  to  examine  the  witness 
and  ascertain  upon  what  facts  he 
based  his  statement  that  the  certifi- 
cate itself  was  genuine.  Shinn  v. 
Hicks,  68  Tex.  277,  4  S.   W.  486. 

Where  an  abstract  purports  to  be 
certified  by  P.,  register  of  deeds,  his 
testimony  that  he  made  no  abstract 
to  the  land,  and  that  the  abstract  was 
not  genuine,  is  a  statement  of  facts, 
and  not  a  conclusion.  Paul  v.  Chenault 
(Civ.   App.),   59   S.   W.   579.  I 


K.  GOODS. 

1.  Storage  and  Handling. 

The  proper  method  of  stacking  flour 
in  fifty-pound  sacks  is  a  subject  of  ex- 
pert testimony.  Commerce  Milling  & 
Giain  Co.  v.  Gowan  (Civ.  App.),  104 
S.  W.  916. 

On  the  issue,  in  an  action  on  a  lease 
for  rent,  whether  the  premises  were 
so  damaged  by  fire  as  to  render  them 
"unfit  for  occupancy"  for  the  purposes 
for  which  they  were  leased,  a  dry 
goods  business,  the  lease,  by  its  terms, 
ceasing  in  such  event,  testimony  of 
experts  that  dampness  in  the  premises 
would  have  a  bad  effect  on  almost 
all  kinds  of  goods  carried  in  a  dry 
goods  store,  and  damage  the  sale 
thereof,  and  that  it  would  not  have 
been  safe  or  practical  to  have  put  a 
stock  of  goods  in  the  building  in  the 
condition  it  was  in  after  the  fire,  was 
admissible.  Meyer  Bros.  Drug  Co.  v. 
Madden,  Graham  &  Co.,  45  Tex.  Civ. 
App.   74,   99   S.   W.   723. 

2.  Damage  to  Goods. 

In  Transportation. — Testimony  of  a 
carrier's  agent  at  the  delivering  pointy 
that  barrels  in  which  flour  was  shipped 
were  green  when  loaded  on  the  cars, 
and  that,  by  piling  them  several  tiers 
deep,  the  barrels  were  bent  out  of 
shape,  and  the  flour  spoiled,  may  be 
regarded  as  a  statement  of  an  opin- 
ion. Gulf,  C.  &  S.  F.  Ry.  Co.  v.  A.  B. 
Frank  Co.  (Civ.  App.),  48  S.  W.  210. 

In  an  action  against  carriers  for  in- 
juries to  cotton,  witnesses  who  had 
qualified  as  experts  were  entitled  to 
testify  that  in  their  opinion  the  cotton 
had  been  damaged  by  fresh,  and  not 
by  salt,  water.  Houston  &  T.  C.  R. 
Co.  V.  Bath,  90  S.  W.  55,  40  Tex.  Civ. 
App.  270. 

In  an  action  against  carriers  for  in- 
juries by  water  to  a  shipment  of  cot- 
ton by  both  railway  and  ship,  in  which 
the  initial  carrier,  a  railroad,  claimed 
that  the  cotton  was  injured  by  rain 
before  being  received  by  it,  and  also 
that  it  was  receipted  for  by  the  ship's 
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mate  as  in  good  order,  opinion  evi- 
dence that  it  could  not  have  been  in 
good  order  when  received  by  the  ship, 
and  that  it  would  be  damaged  less  by 
being  handled  by  a  railroad  company 
for  two  or  three  days  than  by  being 
exposed  for  three  months  in  the  open 
air,  was  properly  excluded  as  invading 
the  province  of  the  jury.  Bath  v. 
Houston  &  T.  C.  Ry.  Co.,  78  S.  W. 
993,   34  Tex.   Civ.  App.  234. 

3.    Quality,  Identity  and  Similarity. 

In  an  action  for  breach  of  warranty 
in  a  sale  of  meal  for  fodder,  where 
samples  of  other  meal  are  introduced 
\  to  show  defects  in  the  quality  of  meal 
furnished  under  the  contract,  testi- 
mony of  a  witness  that  the  samples 
were  similar  to  the  meal  furnished 
under  the  contract  is  not  expert  evi- 
dence. Taylor  Cotton-Seed  Oil  & 
Gin  Co.  V,  Pumphrey  (Civ.  App.),  32 
S.  W.  225. 
i.  Valuew 
See  post,  "Value,"  VI,  Y. 

L.    INSURANCE. 
1.    Fire  Insurance. 

Compliance  with  Conditions  of 
Policy. — In  suit  on  insurance  policy, 
experts  may  explain  the  meaning  of 
technical  words  or  phrases,  but  should 
not  be  permitted  to  give  an  opinion  as 
to  whether  or  not 'certain  facts  con- 
stitute compliance  with  a  contract. 
German  Ins.  Co.  v.  Pearlstone,  18  Tex. 
Civ.  App.  706,  709,  45  S.  W.  832,  af- 
firmed in  93  Tex.  683,  no  op. 

Condition  as  to  Keeping  Books 
Showing  Record  of  Business. — In  a 
suit  on  a  fire  policy  which  required  , 
the  insured  to  keep  a  set  of  books 
« showing  complete  record  of  the  busi- 
ness transacted,  expert  evidence  that 
merchants  in  general  failed  in  some 
particulars  to  keep  books,  and  in  lieu  I* 
thereof  kept  records  upon  cash  regis- 
ter slips,  was  irrelevant  and  inadmis- 
sible: t!:e  p.-eservation  of  cash  regis- 
ter slips  not  being  a  compliance  with 
the    requirement   that   a   set   of  books 


should  be  kept.  Monger  v.  Queen  Ins. 
Co.,  44  Tex.  Civ.  App.  629,  99  S.  W. 
887,  affirmed  in   102  Tex.   588,   no   op. 

It  would  be  an  invasion  of  the  prov- 
ince of  the  jury  for  an  expert  to  an- 
swer the  question  in  an  insurance  case: 
"Would  you  consider  the  furnishing 
of  a  ledger  and  a  journal  a  substantial 
compliance  with  the  contract  r^equir- 
ing  the  furnishing  of  a  set  of  books 
showing  a  complete  record  of  the  busi- 
ness transacted,  the  evidence  •  in  this 
case  having  shown  that  seven  or  eight 
different  books  were  kept?"  German 
Ins.  Co.  V.  Pearlstone,  45  S.  W.  832, 
18  Tex.  Civ.  App.  706. 

Increased  Risk. — On  an  issue  as  to 
increased  risk  under  a  fire  policy  the 
testimony  of  experts  is  not  admissi- 
ble. Merchants'  Ins.  Co.  v,  Dwyer,  1 
Posey  Unrep.  Cas.  441. 

Whether  or  not  the  erection  of  a 
tenpin  alley,  in  proximity  to  a  store 
covered  by  a  policy  of  insurance, 
would  increase  the  danger  of  fire  in 
regard  to  such  store,  is  not  a  subject 
of  expert  evidence;  it  being  a  matter 
of  common  knowledge,  on  which  an 
uneducated  mind  is  capable  of  forming 
a  judgment.  Merchants*  Ins.  Co.  v. 
Dwyer,  1  Posey,  Unrep.  Cas.  441. 

2.  Life  Insurance. 

Construction  of  Charter. — It  is  not 
error  in  an  action  on  a  life  certificate 
to  exclude  evidence  of  a  witness'  con- 
struction of  an  article  in  defendant's 
constitution.  National  Fraternity  v. 
Karnes,  60  S.  W.  576,  24  Tex.  Civ.  App. 
607. 

Construction  of  Premium  Contract. 
— Where  the  deceased  made  applica- 
tion for  a  term  insurance  to  a  given 
date  and  for  a  twenty  payment  policy 
beginning  at  the  expiration  of  the 
term,  and  there  was  a  controversy  as  to 
whether  the  amount  of  the  premiums 
was  to  be  based  upon  the  applicant's 
age  as  of  the  date  of  the  application 
or  as  of  the  date  of  the  expiration  of 
the  term  policy,  the  testimony  of  an 
expert   in   life    insurance   matters   was 
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admissible  to  show  the  meaning  and 
interpretation  given  by  all  insurance 
men  in  such  a  case.  -<^tna  Life  Ins. 
Co.  V.  Hocker,  39  Tex.  Civ.  App.  330, 
89  S.  W.  26,  affirmed  in  101  Tex.  627, 
no  op. 

Life  Expectancy. — Se€  post,  "Life 
Expectancy,"  VI,  O. 

M.   INTERPRETATION  AND  CON- 
STRUCTION. 
1.  Written  Instruments  Generally. 

Expert  testimony  should  not  be  ad- 
mitted to  determine  the  meaning  of  a 
written  contract  where  the  court  could 
determine  the  meaning  of  the  terms 
used  without  such  evidence.  Smith 
V.  Jefferson  County,  41  S.  W.  148,  16 
Tex.  Civ.   App.  251. 

It  is  the  duty  of  the  court  to  con- 
strue written  instruments,  and  expert 
evidence  as  to  their  meaning  is  inad- 
missible where  the  meaning  can  be 
determined  from  the  face  of  the  writ- 
ing. Smith  V,  Jefferson  County,  16 
Tex.  Civ.  App.  251,  41  S.  W.  148;  Mc- 
Farlane  v.  Howell,  16  Tex.  Civ.  App. 
246,  253,  43  S.  W.  315,  affirmed  in  93 
Tex.  645,  no  op. 

Railroad  Contract. — In  a  suit  by  a 
brakeman  for  injuries,  defendant  rail- 
road answered  that  plaintiff  was  in- 
jured while  in  the  employ  of  L.  &  Co., 
independent  contractors  engaged  in 
the  construction  of  a  road  for  defend- 
ant under  a  written  contract,  and  of- 
fered the  deposition  of  one  of  its  en- 
gineers that  the  duties  of  L.  &  Co. 
were  to  build  the  road  so  that  it  would 
be  accepted  by  the  engineer  in  chief; 
that  deponent  controlled  the  work 
only  indirectly,  and  as  manager  of  his 
superior;  that  the  details  were  left  to 
the  contractors;  and  that  "the  re- 
sults of  the  work  were  what  the  rail- 
way company  was  after."  Held,  that 
as  the  contract  stated  the  relative  du- 
ties of  the  contractors  and  of  the  en- 
gineer, and  the  relation  of  the  latter 
to  the  former,  the  deposition  was  a 
mere  opinion  as  to  the  legal  effect  of 
the   contract,   and   inadmissible.     Gulf, 


C.  &  S.  F.  Ry.  Co.  V,  Shearer.  1  Tex. 
Civ.  App.  343,  21  S.  W.  133. 

Description  in  Deed. — The  effect  of 
a  description  in  a  deed,  so  far  as  it 
can  be  determined  from  the  instru- 
ment, is  for  the  court  to  declare,  and 
is  not  a  subject  for  expert  testimony. 
Benson  v,  Cahill  (Civ.  App.),  37  S.  W. 
1088. 

Whether  Improvements  Included  in 
Deed. — Testimony   that   particular   im- 
provements    to  defendant's     property, 
into  which  material  furnished  entered, 
were   intended   to  be   provided   for   by 
a  deed  of  trust  executed  by  defendant, 
was  a   mere  opinion   or   conclusion   of 
the   witness.      Martin    v.    Texas,    etc, 
Coal    Co.    (Civ.    App.),   77    S.    W.    651, 
affirmed  in  98  Tex.  80. 
I     Bill  of  Lading.-^For  the  purpose  of 
I  showing  what  the  ultimate  destination 
\  of  the  goods  was,  the  railroad  agent, 
j  having  shown  what  purported  to  be  a 
I  copy  of  the  bill  of  lading,  over  the  ob- 
jection of  the  appellants,  was  permitted 
to   state  that   the   ultimate   destination 
was    Corsicana.      This    action    of    the 
court  was  erroneous;  for  if  the  bill  of 
lading  given   by   the  railway   could  be 
looked    to    as    conclusively    fixing    the 
destination     which     would     end     the 
transit,  its  legal  effect  was  for  the  de- 
termination of  the  court,  and  not  -mat- 
,  ter  proper  to  be  subpiitted  to  the  opin- 
,  ion  of  a  witness.    Halff  v.  Allyn  &  Co., 
'  60"  Tex.   278,   280. 

i      If   the    bill   of   lading   given    by   the 
railway  could  be  looked  to  as  conclu- 
sively   fixing     the     destination     which 
would  end  the  transit,  its  legal  effect 
I  was     for     the     determination     of     the 
\  court,  and  not  matter  proper  to  be  sub- 
mitted to  the    opinion    of    a    witness. 
Halff  V,  Allyn  &  Co.,  60  Tex.  278,  280. 
Fire  Insurance. — See  ante,  "Fire  In- 
surance," VI,   L,  1. 

Life  Insurance. — See  ante,  **Life  In- 
surance," VI,  L,  2. 

2.   Words   Peculiar   to   Business,  Art, 
Trade  or  Profession. 

An    inquiry   can    be    made    into   the 
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meaning  of  words  by  persons  in  par- 
ticular business,  such  words  having  no 
fixed  legal  signification.  Kelly  v, 
Robb,  58  Tex.  377,  380. 

Commercial  Report. — In  an  action 
involving  the  meaning  of  a  report  by 
a  commercial  agency  it  is  competent  to 
call  an  expert  to  explain  the  meaning 
of  the  terms  and  characters  used.  Brad- 
street  Co.  V.  Gill,  72  Tex.  115,  9  S.  W. 
753. 

In  an  action  against  a  commercial 
agency  from  making  false  report  of 
plaintiffs  business  standing,  witnesses 
in  possession  of  a  key  to  defendant's 
report  may  testify  as  to  the  meaning 
of  a  report  in  blank,  but  not  as  to  the 
general  effect  it  would  have  upon  the 
business  standing  of  the  person  so 
rated;  that  being  a  matter  of  special 
damage,  which  must  be  proven.  Brad- 
street  Co.  V,  Gill,  72  Tex.  115,  9  S.  W. 
753. 

Railroading. — Where  the  language 
used  by  the  foreman  of  a  railroad  yard 
in  giving  an  order  to  a  switchman  was 
peculiar  to  the  railroad  business,  and 
not  ordinarily  understood,  it  was  per- 
missible to  allow  expert  witnesses  to 
explain  its  meaning.  Missouri,  K.  & 
T.  R.  Co.  V.  Crane,  13  Tex.  Civ.  App. 
426,  35   S.   W.  797. 

A  witness  testified  that  he  knew  the 
meaning  of  an  order  **to  *work*  the 
train  between  San  Marcos  and  Hunter 
Station,"  but  did  not  state  its  meaning. 
Held,  that  his  testimony  was  not  ob- 
jectionable as  stating  the  conclusion 
of  the  witness.  International  &  G.  N. 
R.  Co.  V.  Telephone  &  Telegraph  Co., 
^9  Tex.  277,  5  S.  W.  517. 

In  an  action  by  a  servant  for  per- 
sonal injuries,  the  admission  of  testi- 
mony of  plaintiff  to  explain  the  mean- 
ing of  the  phrase,  "having  his  train 
under  control,"  as  used  in  a  rule  of 
the  company,  was  not  erroneous,  as 
the  meaning  thereof  might  not  be  un- 
derstood by  the  jury.  Texas  &  N.  O. 
R.  Co.  V.  Mortensen,  66  S.  W.  99,  27 
Tex.  Civ.  App.  106. 


"Conscripted"  as  Applied  to  Cattle. 

— On  the  trial  of  one  indicted  for  theft 
of  a  yearling;,  the  district  attorney 
asked  a  witness  who  had  stated  that 
defendant  had  some  young  cattle,  how 
he  obtained  them,  to  which  the  wit- 
ness answered,  over  the  objection  of 
defendant,  that  "defendant  has  some 
young  cattle,  but  had  no  stock  cattle; 
that  he  'conscripted'  those  he  had,  and 
that  witness  understood  conscription 
to  mean  the  taking  of  cattle  that  did 
not  belong  to  the  one  taking,  or  in 
other  words,  stealing."  The  refusal  of 
the  court  to  exclude  the  answer,  held 
to  be  eiroi.  Debbs  v.  State,  43  Tex. 
650. 

Meaning  of  Word  "Yearling."— In 
suit  for  breach  of  contract  for  sale  of 
"yearlings"  it  is  competent  to  prove 
by  cattlemen  the  meaning  of  word 
"yearling"  as  to  age  of  cattle.  Parks 
V.  O'Connor,  70  Tex.  377,  8  S.  W.  104. 

"Saw  Timber."— The  meaning  of  the 
term  "saw  timber,"  in  a  contract,  is 
properly  determined  by  evidence,  as 
the  term  has  no  fixed  legal  significa- 
tion.    Kelly  V,  Robb,  58  Tex.  377. 

"Taking  Stock." — As  the  expression 
"taking  stock"  has  no  technical  mean- 
ing as  applied  to  any  art  or  trade,  the 
opinion  of  a  witness  is  not  admissible 
to  explain  its  meaning.  Ginnuth.  v. 
Blankenship  &  Blake  Co.  (Civ.  App.), 
28  S.  W.  828. 

"Medical  Treatment."- It  is  not  er- 
ror to  allow  a  physician  to  explain  that 
medical  treatment,  as  understood  in 
the  profession,  does  not  include  extra- 
ordinary operations  by  surgery.  Bon- 
art  V,  Lee  (Civ.  App.),  46  S.  W.  906. 

N.  LAW. 

1.  Foreign  Law  or  Custom. 

The  testimony  of  an  attorney  that 
he  is  acquainted  with  the  laws  of  a 
foreign  state  named,  and  that  "the 
common  law  prevails  and  obtains  in 
that  state,  except  as  modified  by  stat- 
ute, is  not  sufficient  proof  that  the 
common-law  rule  as  to  the  marital 
rights    of   the   wife   in   respect   to   her 
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separate  estate  prevails  in  the  foreign 
state.  Clardy  v.  Wilson,  58  S.  W.  52, 
24  Tex.   Civ.  App.   196. 

The  testimony  of  a  witness,  in  re- 
sponse to  the  question  how  roads  are 
opened,  worked,  and  kept  in  order  in 
the  Indian  Territory,  to  the  effect  that 
the  roads  are  worked  by  the  citizens 
and  not  by  taxation,  is  not  objectiona- 
ble as  a  conclusion  of  the  witness,  and 
is  proper  on  the  issue  of  the  character 
of  roads  in  the  territory.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Hollan,  49 
Tex.   Civ.   App.   55,   107   S.   W.   642. 

8.  Parliamentary  Law. 

Where  plaintiff  alleged,  and  was  per- 
mitted to  prove,  that  the  proceedings 
of  a  convention  of  which  he  was  a 
member,  excluding  him  from  his  rights 
as  such,  were  conducted  in  a  harsh, 
unfair,  and  irregular  manner,  it  was 
error  to  exclude  the  testimony  of  wit- 
nesses who  were  shown  to  be  experi- 
enced parliamentarians,  and  were  pres- 
ent during  the  proceedings,  that  such 
proceedings  were  in  accordance  with 
the  rules  and  regulations  as  under- 
stood and  adopted  by  such  convention. 
Cranfill  v.  Hayden,  22  Tex.  Civ.  App. 
656,  55  S.  W.  805. 

O.  LIFE  EXPECTANCY. 

An  expert  may  testify  to  a  person's 
life  expectancy.  St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  v.  Hall  (Civ. 
App.),  106  S.  W.  194. 

In  suit  against  carrier  for  permanent 
injury  to  passenger,  testimony  of  ac- 
tuary as  to  number  of  years  plaintiff 
would  probably  live  was  admissible. 
Texas,  etc.,  R.  Co.  v.  Douglass.  69  Tex. 
694,  7  S.  W.  77,  not  followed.  Galves- 
ton, etc.,  R.  Co.  V.  Cooper,  2  Tex.  Civ. 
App.  42,  48,  20  S.  W.  990,  affirmed  in 
85  Tex.  431. 

It  was  error  to  permit  a  physician 
who  was  familiar  with  plaintiff's  phys- 
ical condition,  but  who  did  not  base  his 
opinion  on  any  mortality  table,  to 
state,  as  a  practicing  physician,  the  life 
expectancy  of  the  plaintiff  before  the 


mjury.  Chicago,  R.  I.  &  T.  Ry.  Co.  v. 
Long,  65  S.  W.  882,  26  Tex.  Civ.  App. 
601. 

A  physician  who  testified  that  he  had 
practiced  medicine  20  years,  during 
which  time  he  had  read  reports  on  the 
subject  of  life  expectancy,  and  that  he 
had  made  reports  for  life  insurance 
companies,  and  had  examined  their 
mortality  tables,  was  properly  per- 
mitted to  testify  as  to  the  life  expect- 
ancy in  an  action  for  personal  injuries, 
over  an  objection  that  hfs  testimony 
based  on  information  derived  from  the 
reports  was  hearsay,  where  no  objec- 
tion was  made  to  his  testimony  on  the 
ground  that  he  had  not  shown  such 
knowledge  of  the  tables  as  qualified 
him  to  state  the  life  expectancy  to 
which  He  testified.  Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  Spear  (Civ.  App.),  107  S. 
W.  613. 

Evidence  of  the  probable  duration  of 
life  by  experts  in  the  business  of  life 
insurance  is  admissible  in  suits  for  neg- 
ligently causing  the  death  of  a  son,  etc., 
but  it  is  not  necessary.  Our  law  con- 
templates that  the  jury  shall  judge  of 
this  upon  proof  being  made  of  the 
party's  age  and  physical  condition. 
Gulf,  etc.,  R.  Co.  V.  Compton,  75  Tex. 
667,  13  S.  W.  667. 

While  a  life  insurance  agent  who 
testified  that  he  was  familiar  with  the 
Carlyle  Mortuary  Tables  and  had 
worked  under  them  may  give  his  opin- 
ion as  an  expert  as  to  matters  shown 
by  such  tables  without  producing  the 
tables  themselves,  the  more  satisfac- 
tory method  would  be  to  produce  the 
tables.  International  &  G.  N.  Ry.  Co. 
V.  Kuehn,  2  Tex.  Civ.  App.  210,  21  S. 
W.  58. 

P.  LIVE  STOCK. 
1.  Quality  of  AnimaL 

It  was  not  error  to  permit  plaintiff 
to  testify  that  a  sale  was  conditioned 
on  the  horses  comparing  favorably 
with  a  previous  shipment,  and  that  they 
did  compare  favorably,  there  being  no 
question  as  to  the  qualification  of  the 
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witness.  Texas  &  P.  Ry.  Co.  v.  Stewart, 
43   Tex.   Civ.   App.   399,   96   S.   W.    106. 

8.  Number  of  Animals. 

On  an  issue  as  to  the  number  of 
cattle  in  a  stock  on  the  range,  testi- 
mony of  a  witness  who  had  gathered 
the  cattle  and  worked  with  them  for 
some  time  and  was  more  familiar  with 
them  than  anyone  else,  as  to  his  esti- 
mate of  the  number  in  the  stock,  was 
not  objectionable  as  being  only  witness' 
opinion.  Cabaness  v.  Holland,  19  Tex. 
Civ.  App.  383,  388,  47  S.  W.  379,  af- 
firmed in  93  Tex.  680,  no  op. 

The  number  of  stock  of  a  particular 
brand  running  in  a  range  may  be 
proved  by  the  opinion  of  stockmen  ac- 
customed to  ride  in  quest  of  other 
stock  through  the  same  range,  if  it  is 
the  best  attainable  evidence,  though 
the  witnesses  may  have  had  no  interest 
in  nor  charge  of  the  stock  inquired 
about.    Albright  v.  Corley,  40  Tex.  105. 

One  acquainted  with  the  cattle  busi- 
ness may  give  his  opinion  as  to  the 
number  of  cattle  contained  in  defend- 
ant's stock,  basing  it  on  information 
given  him  as  to  the  number  of  calves 
branded  by  defendant  in  a  year,  and 
the  rule  which  the  states  is  in  general 
use  by  stockmen,  to  multiply  the  num- 
ber of  calves  branded  by  four  to  get 
the  number  of  cattle  in  the  brand.  Cab- 
aness V.  Holland,  47  S.  W.  379,  19  Tex. 
Civ.  App.  383. 

3.  Nature  and  Habits. 

Witnesses  who  qualify  themselves 
from  their  business  to  speak  of  the 
habits  of  cattle  may  testify  thereto. 
Snow  V.  Price,  1  White  &  W.  Civ.  Cas. 
Ct.  App.  §  1344. 

The  question  whether  an  ordinarily 
gentle  horse  "will  stand  when  cars  are 
bumping  together  right  by  his  head"  is 
not  within  the  scope  of  expert  evidence 
and  the  testimony  should  not  be  al- 
lowed. Ft.  Worth,  etc.,  R.  Co.  v.  Siv- 
ells.  28  Tex.  Civ.  App.  497,  67  S.  W.  517. 

4.  Brands  and  Marks. 

Whether  or  not  a  brand  on  a  cow 


is  a  **picked  brand"  is  a  matter  of  com- 
mon observation,  and  need  not  be 
proved  by  experts.  Clark  v.  State 
(Cr.    App.),    43    S.    W.    522. 

5.  Transportation  of  Live  Stock. 

Reasonable  Time. — In  an  action  for 
damages  to  live  stock,  caused  by  delay 
in  transit,  witnesses  who  are  properly 
qualified  may  testify  what  would  con- 
stitute a  reasonable  time  for  the  com- 
pletion of  the  transit  in  question.  Texas 
&  P.  Ry.  Co.  V.  Ellerd,  87  S.  W.  362, 
38   Tex.  Civ.  App.  596. 

In  an  action  against  a  carrier  for  de- 
lay in  transporting  cattle,  the  shipper 
was  incompetent  to  testify  as  to  what 
would  be  a  reasonable  run  or  a  rea- 
sonable length  of  time  to  make  the  run. 
Galveston,  H.  &.  S.  A.  Ry.  Co.  v.  No- 
elke   (Civ.  App.),   110  S.  W.  82. 

In  an  action  for  delay  in  transporta- 
tion of  live  stock,  testimony  as  to  what 
a  witness  from  his  experience  as  a 
cattleman  considered  a  reasonable  time 
within  which  to  transport  the  live 
stock  in  question,  if  done  with  ordinary 
care  and  diligence,  was  inadmissible 
as  the  opinion  of  the  witness  on  a 
mixed  question  of  law  and  fact,  as  the 
witness  must  have  first  determined  for 
himself  what  would  constitute  ordinary 
care,  and  then  have  deduced  from  a  con- 
sideration of  all  elements  that  would 
in  his  opinion  enter  into  the  question 
of  reasonable  time,  a  conclusion  as  to 
what  that  time  should  be.  Houston 
&  T.  C.  R.  Co.  V.  Roberts,  101  Tex. 
418,   108   S.  W.  808. 

Where  the  time  required  by  stock 
trains  to  make  a  trip  was  fully  shown 
by  witnesses  testifying  from  their  own 
knowledge,  the  admission  of  opinion 
by  witnesses  based  upon  trips  made  by 
them,  two  of  whom  spoke  of  also  know- 
ing the  time  from  conversations  with 
others  and  from  general  reputation, 
if  erroneous,  was  not  prejudicial.  St. 
Louis,  etc.,  R.  Co.  v.  Boshear,  102  Tex. 
76,  113  S.  W.  16. 

Delays. — In  an  action  against  a  con- 
necting   carrier    for    injuries    to    cattle 
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from  delay  in  its  yards  at  the  junction 
point,  expert  evidence  that  a  delay  of 
two  hours  at  such  point  for  making  up 
of  trains,  getting  orders  and  clearing 
the  track  to  move  the  cattle  forward 
was  not  unreasonable,  was  admissible. 
Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Kapp, 
83    S.   W.   233,   37   Tex.    Civ.   App.   203. 

On  issue  as  to  cause  of  railroad's  de- 
lay in  transporting  plaintiff's  cattle, 
engineer  could  not  testify  as  to  the 
opinions  of  certain  other  persons  re- 
garding the  apparent  necessity  for  his 
uncoupling  his  engine  from  his  train 
and  going  to  relief  of  passenger  train. 
Southern  Kansas  R.  Co.  v.  Crump,  32 
Tex.  Civ.  App.  222,  74  S.  W.  335,  af- 
firmed in  97  Tex.  647,  no  op. 

Loading,  Handling  and  Feeding. — 
In  an  action  against  a  carrier  for  death 
of  a  mule  delivered  to  it  for  transporta- 
tion, but  found  dead  before  destina- 
tion was  reached,  there  was  evidence 
that  the  mule  was  tied  with  a  rope 
when  put  in  a  car,  and,  when  found, 
that  the  rope  was  either  broken  or  cut. 
A  conductor  in  charge  of  one  of  the 
trains  in  which  the  mule  was  trans- 
ported testified  that  he  discovered  on 
the  neck  and  shoulders  of  the  mule 
places  which  looked  like  boils  or  sores, 
and  other  witnesses  testified  that  there 
was  no  negligence  in  handling  the  train. 
Held,  that  a  witness  of  experience  in  load- 
ing animals,  having  testified  that  he  loaded 
the  mule,  tied  him  with  a  rope,  and 
partially  closed  the  car  door  for  venti- 
lation, should  have  been  permitted  to 
express  his  opinion  as  to  whether  the 
mule  was  tied  in  a  proper  place  and 
manner,  and  whether  the  opening  in 
the  door  piovided  suflficient  ventilation. 
International  &  G.  N,  R.  Co.  v.  Nowaski, 
48  Tex.   Civ.   App.   144,   106   S.   W.  437. 

In  suit  against  carrier  for  negligent 
death  of  a  hog,  testimony  of  witness 
familiar  with  hogs,  that  if  crate  in 
which  hog  was  shipped  had  been  opened, 
and  hog  allowed  to  walk  about  when 
unloaded  at  platform,  it  would  not 
have  died  was  admissible,  on  question 


of  defendant's  negligence,  witness  be- 
ing present  at  time.  Pacific  Ex.  Co. 
V.  Lothrop,  20  Tex.  Civ.  App.  339,  342, 
49   S.   W.   898. 

In  an  action  against  a  carrier  for 
damages  to  cattle  transported,  expert 
opinion  evidence  as  to  the  transport- 
able condition  of  the  cattle  when  they 
were  offered,  the  effect  on  them  and 
their  value  of  delay  and  bad  treat- 
ment from  the  carriers,  what  con- 
stituted overloading,  and  what  was  a 
reasonable  time  to  transfer  them  from 
one  carrier  to  another  at  a  junction 
point,  was  admissible.  Chicago,  R.  I. 
&  T.  Ry.  Co.  V,  Carroll,  81  S.  W.  1020, 
36   Tex.    Civ.   App.    359. 

In  an  action  against  a  railroad  com- 
pany for  negligently  transporting  cat- 
tle, an  expert  in  shipping  cattle  may 
properly  be  allowed  to  state  whether 
it  would  have  been  necessary  to  feed 
the  cattle  at  a  certain  point  if  they 
had  been  promptly  shipped  and  ex- 
peditiously transported.  Gulf,  C.  &  S. 
F.  Ry.  Co  V.  Irvine  &  Woods  (Civ. 
App.),  73  S.   W.  540. 

Where,  in  an  action  against  a  car- 
rier for  injuries  to  a  shipment  of  cattle, 
no  witness  testified  that  the  cattle 
failed  to  get  a  "fill"  before  they  were 
sold,  it  was  error  to  permit  a  witness 
to  testify  as  an  expert  that  a  cow 
weighing  a  certain  number  of  pounds 
would  take  a  specified  **fill."  Texas 
&  P.  Ry.  Co.  V.  LrCggett,  44  Tex.  Civ. 
App.  296,  99  S.  W.  176. 

On  an  issue  as  to  the  damages  for  a 
carrier's  failure  to  seasonably  unload 
cattle  at  their  destination,  evidence  of 
an  expert  in  handling  and  shipping 
cattle  that  they  would  have  suffered 
no  more  from  remaining  in  the  cars 
until  the  next  morning  than  they 
would  have  suffered  from  being  un- 
loaded in  mud  and  rain  is  admissible. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Botts 
(Civ.  App.),  70  S.  W.  113. 

Damages. — See  post,  *' Damage  to 
Live  Stock,"  VI,  P,  6. 
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6.    Damage  to  Live  Stock. 
Condition  at  Time  of  Shipment. — In 

an  action  against  a  railroad  company 
for  negligence  in  the  shipment  of  cattle, 
plaintiff  may  testify  as  to  their  condi- 
tion and  weight  when  he  purchased 
them  as  tending  to  show  the  value  of 
the  cattle.  St.  Louis  S.  W.  Ry.  Co.  v 
Williams   (Civ.  App.),  32  S.  W.  225. 

Cause  of  Injury. — In  an  action  for 
damages  to  stock  from  failure  to  pro- 
vide cars  in  a  reasonable  time  for  their 
shipment,  where  witnesses  had  testified 
to  the  condition  of  the  stock  before 
shipment,  but  had  not  seen  them,  and 
knew  nothing  of  their  condition  or 
treatment,  after  shipment,  or  of  inter- 
vening causes  which  there  was  testi- 
mony to  show  might  have  caused 
their  death,  it  was  not  error  to  exclude 
evidence  of  such  witnesses  that  in 
their  opinion  the  death  of  the  stock 
was  caused  by  poor  feed  for  several 
months,  since,  though  such  witnesses 
were  experts,  their  opinion  was  value- 
less without  knowledge  of  all  the  facts 
that  might  have  conduced  to  the  death. 
International  &  G.  X.  R.  Co.  v.  True, 
57  S.  W.  977,  23  Tex.  Civ.  App.  523. 

In  suit  against  a  carrier  to  recover 
value  of  a  jack  injured  in  transporta- 
tion, and  which  afterwards  died,  it  was 
error  to  permit  a  witness  to  state  that 
in  his  opinion  the  injury  inflicted  caused 
the  death  of  the  jack.  Texas,  etc.,  R. 
V.  Weakly,  2  App.  Civ.  Cases,  §  826. 

Nature  and  Extent. — In  an  action 
against  connecting  carriers  for  injuries 
to  cattle  shipped,  a  witness,  properly 
qualified,  was  entitled  to  give  his  esti- 
mate of  the  weight  and  shrinkage  of 
the  cattle.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Dodson  (Civ.  App.),  97  S.  W. 
523. 

Witness  who  has  qualified  as  expert 
is  competent  to  give  opinion  as  to 
shrinkage  in  weight  of  cattle  as  result 
of  railroad  accident.  Ft.  Worth,  etc.,  R. 
Co.  V.  Greathouse,  82  Tex.  104,  109,  17 
S.   W.   834. 

Where,  in  an  action  against  a  carrier 


for  delay  in  a  shipment  of  cattle,  it 
was  shown  that  cattle  would  shrink 
from  50  to  60  pounds  every  24  hours 
during  transportation,  it  was  not  error 
to  permit  an  expert  to  testify  as  to 
the  difference  in  the  value  of  cattle  on 
account  of  such  shrinkage.  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  House  &  Watkins, 
40  Tex.  Civ.  App.  105,  88  S.  W.  1110. 

On  an  issue  as  to  the  damages  for 
a  carrier's  failure  to  seasonably  unload 
cattle  at  their  destination,  expert  evi- 
dence as  to  the  loss  sustained  if  they 
had  been  seasonably  delivered  held 
admissible.  Galveston,  etc.,  R.  Co.  v. 
Botts   (Civ.  App.),  70   S.   W.  113. 

Plaintiff  shipped  cattle  to  St.  Louis, 
and  by  a  delay  of  the  railroad  com- 
pany the  cattle  did  not  arrive  in  time 
for  the  market  on  a  certain  day,  and 
plaintiff  then  shipped  to  Chicago. 
Held,  that  evidence  as  to  how  much 
less  the  cattle  would  have  lost  in 
weight  had  they  been  shipped  directly 
from  the  point  of  shipment  to  Chicago 
was  improper,  as  the  contract  with 
defendant  contemplated  a  shipment  to 
St.  Louis  only.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Gunter,  39  Tex.  Civ.  App. 
129,    86    S.    W.    938. 

In  an  action  for  a  penalty  for  failure 
to  furnish  freight  cars,  under  Acts  20th 
Leg.,  the  failure  to  furnish  the  cars  having 
compelled  plaintiff  to  drive  his  cattle 
to  another  railroad,  an  expert  in  the 
care  and  shipment  of  cattle  may  testify 
"how  much  said  cattle  were  damaged." 
Missouri  Pac.  Ry.  Co.  v.  Harmonson, 
4  Willson  Civ.  Cas.  Ct.  App.  §  91,  16 
S.   W.  539. 

I  7.    Value  of  Live  Stock. 

I      In   action   against  railroad  for  dam- 
ages for  injury  to  hogs  shipped,  there 

I  is    no    error    in    admitting    opinion    of 

I  witness  shown  to  be  expert,  as  to  value 
of  hogs.  Southern  Pac.  R.  Co.  v.  Dun- 
can, 3  App.  Civ.  Cases,  §  234. 
Q.  LUMBER,  LOGS  AND  LOG- 
GING. 
Mensuration  of  Timber. — Evidence 
showing   witness    to    be    an    expert    in 
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lumber  business,  the  opinion  of  such 
witness  as  to  number  of  feet  of  lumber 
offered  to  be  shipped  without  ascer- 
taining quantity  by  measurement  is  ad- 
missible. Texas,  etc.,  R.  Co.  v.  Hays, 
2  App.  Civ.  Cases,  §   390. 

In  an  action  to  recover  for  timber 
removed,  a  witness,  showing  himself 
to  be  an  expert  in  scaling  logs,  was 
properly  permitted  to  testify  that  a 
certain  scale  was  one  in  general  use, 
and  that  he  had  not  heard  of  any 
other  scaling  rod  being  used  in  the 
country  for  years,  with  the  exception 
of  one  other  rod,  which  was  used  to 
some  extent.  Wall  v.  Melton  (Civ. 
App.),   94   S.   W.   358. 

Where,  in  an  action  to  recover  for 
plaintiff's  timber  removed  by  defend- 
ants, plaintiff's  estimate  as  to  the 
amount  cut  was  obtained  by  measuring 
the  stumps,  the  distance  from  stump 
to  top,  and  by  measuring  the  top, 
calculating  from  such  measurements 
the  number  of  feet  contained  in  the 
log  removed,  plaintiff,  desiring  such 
calculations  to  be  taken  in  preference 
to  the  estimate  made  by  defendants 
from  measurements  of  the  logs  them- 
selves, expert  lumbermen  were  prop- 
erly permitted  to  testify  that  th«  meas- 
urements made  by  plaintiff  did  not 
form  a  correct  basis  for  calculating 
the  amount  of  timber  contained  in  the 
logs.  Wall  V.  Melton  (Civ.  App),  94 
S.   W.   358. 

Logging. — One  familiar  with  a  river, 
and  who  has  had  experience  in 
rafting  logs  on  it,  may  give  his  opin- 
ion as  to  whether  he  can  accomplish 
a  certain  work  in  rafting  logs  on  the 
river  in  a  certain  time.  Long  v.  Mc- 
Cauley   (Sup.),  3  S.  W.  689. 

R.    MACHINERY. 

Character  of,  as  Safe,  Suitable,  Dan- 
gerous, etc. — In  an  action  for  injuries 
to  a  servant,  it  is  permissible  for  an 
expert  to  state  his  opinion  as  to 
whether  or  not  theie  is  danger  attend- 
ing the  operation  of  the  machine,  where 
it    is    difficult    of    description,    so    that 


the  danger  arising  from  its  operation 
can  not  be  easily  explained  or  under- 
stood. Gammel-Statesman  Pub.  Co.  v. 
Montfort    (Civ.   App.),   81   S.   W.   1029. 

In  an  action  for  injuries  to  a  serv- 
ant caused  by  a  dangerous  machine,  it 
was  proper  to  permit  an  expert  to 
state  the  reasons  why  an  inexperienced 
person  should  not  have  been  placed 
in  charge  of  the  machine.  Gammel- 
Statesman  Pub.  Co.  V,  Montfort  (Civ. 
App.),    81    S.    W.    1029. 

One  who  is  qualified  may  testify  as 
to  what  are  reasonably  safe  appliances 
for  and  methods  of  raising  cars.  Austin 
Rapid-Transit  Ry.  Co.  v,  Groethe  (Civ. 
App.),  31  S.  W.  197. 

Efficiency. — In  an  action  for  the 
price  of  an  engine,  an  expert's  testi- 
mony that  at  the  time  the  engine  was 
shipped  it  had  been  tested,  and  was 
"in  perfect  condition,  and,  with  proper 
management,  would  develop  6.45  horse 
power,"  was  not  objectionable  as  a 
conclusion  of  the  witness.  Schuwirth 
V.  Thumma  (Civ.  App.),  66  S.  W.  691. 

Use. — In  an  action  involving  the 
issue  of  whether  machinery  in  an  ice 
plant  had  been  impaired  by  negligent 
use,  testimony  of  an  expert  was  ad- 
missible that  according  to  the  records 
of  the  plant  the  machinery  had  been 
improperly  used.  Alamo  Mills  Co.  v, 
Hercules  Iron  Works,  1  Tex,  Civ. 
App.  683,  22  S.  W.  1007. 

S.    MEDICAL  EXPERTS. 

1.   General  Rule  as  to  Admissibility. 

The  opinions  of  medical  men  on  the 
facts  stated  by  them  are  constantly 
admitted  as  to  the  ciuse  of  disease  or 
death,  or  the  consequences  of  wounds, 
and  as  to  the  sane  or  insane  state  of 
a  person's  mind.  Pigg  v.  State,  43 
Tex.  108,  111;  Beavan  v,  McDonnell. 
26  Eng.  Law  and  tq.  Rep.  541;  Shel- 
ton  V.  State,  34  Tex.  663,  666;  Thomas 
V,  State,  40  Tex.  60. 

The  opinion  of  a  medical  man  is 
evidence  per  se  upon  the  state  of  a 
person's    health.     Rogers   v.   Crain,   30 
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Tex.  284;  Newman  v.  Dodson,  61  Tex. 
91,  96. 

The  testimony  of  an  attending  phy- 
sician as  to  the  nervous  condition  of 
a  testator  is  admissible.  Kennedy  v. 
Upshaw,  66  Tex.  442,  1   S.   W.  308. 

As  to  Whether  Patient  Must  Have 
Realized  His  Own  Condition. — A  physi- 
cian can  not  testify  as  to  whether  a 
certain  ailment  would  bring  to  a  man 
a  knowledge  that  he  was  not  in  perfect 
health.  Mutual  Life  Ins.  Co.  v.  Simp- 
son (Civ.  App.),  28  S.  W.  837. 

2.   Opinions  Based  in  Part  on  Declara- 
tions and  Statements  of  Patient. 

The  opinion  of  a  physician  as  to  the 
condition  of  a  person's  health  is  ad- 
missible, though  it  is  in  part  founded 
on  such  person's  declarations.  New- 
man V.  Dodson,  61  Tex.  91. 

The  opinion  of  a  medical  man  is 
evidence  per  se  upon  the  state  of  a 
person's  health  and  the  grounds  of  his 
opinion,  which  may  be  partly  the  an- 
swers of  the  patient  to  his  inquiries, 
are  admissible  collaterally  in  evidence 
to  support  and  explain  his  opinion. 
Rogers  v.  Crain,  30  Tex.  284;  Newman 
V.    Dodson,   61   Tex.   91,   96. 

In  suit  to  recover  damages  for  per- 
sonal injuries,  an  expert  can  testify 
as  to  the  nature,  cause,  curableness 
and  probable  continuance  of  the  plaintiff's 
injuries,  and  state  as  a  part  of  the 
facts  on  which  his  opinion  is  based, 
statements  made  by  the  plaintiff  when 
seeking  his  professional  services  as  to 
his  condition.  Ft.  Worth,  etc.,  R.  Co. 
V.  Stingle,  2  App.  Civ.  Cases,  §  703. 

Statements  by  an  injured  person 
made  to  his  physician  as  to  his  feel- 
ings of  pain  and  the  like,  made  after 
the  act  causing  the  injury,  are  compe- 
tent as  a  basis  for  the  opinion  of  the 
physician  upon  the  physical  condition 
of  the  injured  party.  Texas  Trunk  R. 
Co,  V.  Ayres,  83  Tex.  268,  18  S.  W.  684. 

Testimony  of  a  medical  expert  as  to 

condition  of  one  treated  or  examined 

by    him     may     include    such     person's 

statements    as    to    his    sufferings   and 

7  Tex— 65 


symptoms  both  past  and  present. 
Gulf,  etc.,  R.  Co.  V.  Brown,  16  Tex. 
Civ.  App.  93,  112,  40  S.  W.  608  (see 
93  Tex.  684,  no  op.). 

Physician's  opinion  based  upon  his- 
tory of  injury  and  description  of 
syn\ptoms  from  time  of  accident  to  that 
of  examination  derived  from  the  plaintiff, 
is  admissible.  Missouri,  etc.,  R.  Co. 
V.  Rose,  19  Tex.  Civ.  App.  470,  474,  49  S. 
W.  133,  affirmed  in  93  Tex.  735,  no  op.; 
Atchison,  etc.,  R.  Co.  v.  Click  (Civ. 
App.),  32  S.  W.  226,  227,  affirmed  in 
93   Tex.   699,   no   op. 

Physician  attending  plaintiff  during 
illness  alleged  to  have  resulted  from 
exposure,  may  state  what  she  told  him 
about  exposure  at  place  where  left  by 
defendant's  servants,  as  well  as  his 
own  opinion  as  to  cause  of  illness. 
Pullman,  etc.,  Co.  v.  Smith,  79  Tex. 
468,    14   S.    W.   993. 

The  descriptive  statement  of  injured 
persons  can  be  admitted  in  evidence 
only  when  made,  fiist,  to  a  medical  at- 
tendant or  nurse  for  the  purpose  of 
medical  treatment;  or,  second,  when 
relating  to  existing  pain  or  other 
symptoms  from  which  the  person  is 
then  suffering;  or,  third,  such  state- 
ments of  explanatory  symptoms  are 
admissible  when  the  medical  attendant 
or  nurse  is  called  upon  to  give  a  con« 
elusion  based  in  part  upon  them  as  are  ex- 
planatory  of  the  conclusion  of  such 
medical  attendant  or  nurse.  Runnells 
V.  Pecos,  etc.,  R.  Co.,  49  Tex.  Civ. 
App.   150,  107  S.  W.  647. 

Statements  Made  to  Physician  While 
Making  Examination  for  Purpose  of 
Testifying. — Statements  of  plaintiff  in 
respect  to  the  pain  which  he  suffers, 
made  to  a  physician  who  examined 
him  for  the  sole  purpose  of  testifying 
as  an  expert  in  his  behalf  at  the  trial, 
are  inadmissible  in  a  suit  for  personal 
injuries.  Tyler,  etc.,  R.  Co.  v.  Wheeler 
(Civ.  App.),  41  S.  W.  517,  affirmed  in 
91   Tex.   356. 

The  error  admitting  the  testimony 
of  a  physician,  who  examined  plaintiff 


Digitized  by 


Google 


1026 


Expert  and  Opinion  Evident 


for  the  sole  purpose  of  testifying  as 
an  expert  in  his  behalf  at  the  trial, 
as  to  the  complainants  of  pain  and  suf- 
fering  made  by  plaintiff  to  him,  is  not 
rendered  harmless  by  the  fact  that  the 
plaintiff  testifies  to  the  same  pains  and 
sufferings  of  which  he  complained  to 
the  physician.  Tyler,  etc.,  R.  Co.  v. 
Wheeler  (Civ.  App.),  41  S.  W.  517, 
affirmed  in  91  Tex.  356. 

The  mere  declaration  by  plaintiff  of 
the  fact  of  his  suffering  pain,  made 
to  a  medical  expert,  on  an  occasion 
prepared  by  himself,  for  the  sole  pur- 
pose of  furnishing  the  expert  with  in- 
formation on  which  to.  base  an  opinion 
favorable  to  plaintiff  in  his  suit  for 
damages  from  personal  injury,  are  not 
admissible;  but  exclamations,  shrink- 
ings,  and  other  expressions  of  a  party 
which  appear  to  be  instinctive  and 
spontaneous  betrayal  of  pain  are  ad- 
missible though  made  under  such  cir- 
cumstances. Missouri,  etc.,  R.  Co.  v. 
Johnson,  95  Tex.  409,  67  S.  W.  768, 
affirming.  67  S.  W.  769,  -eversing  67  S. 
W.  881. 

In  an  action  for  injuries  received, 
evidence  of  a  physician  making  an 
examination  for  the  purpose  of  testify- 
ing in  the  case  as  to  statements  by 
plaintiff  of  past  pain  suffered  was  im- 
properly received.  St.  Louis,  etc.,  R. 
Co.  V.  Martin,  26  Tex.  Civ.  App.  231, 
63   S.   W.   1089. 

3.  Opinions  Based  upon  Statements  of 
Other  Physicians  and  Third  Per- 
sons. 

A  physician  called  to  examine  an  in- 
jured person  may  state  what  was  told 
him  as  the  history  of  the  case,  which 
is  made  the  basis  of  his  opinion  as 
to  the  cause  of  the  injury.  St.  Louis 
S.  W.  Ry.  Co.  V,  Freedman,  46  S.  W. 
101,  18  Tex.  Civ.  App.  553. 

In  suit  against  a  railroad  company 
for  personal  injuries,  it  was  not  error 
to  permit  the  physician  who  attended 
plaintiff  to  testify  to  the  statements 
made  to  him  as  to  plaintiff's  condition 
by  herself  and  another  physician  who 


first  attended  her,  as  part  of  basis  on 
which  his  opinion  of  the  nature  of  her 
injuries  was  formed.  St.  Louis,  etc., 
R.  Co.  V.  Freedman,  18  Tex.  Civ.  App. 
553,  560,  46  S.  W.  101,  affirmed  in  93 
Tex.  738,  no  op. 

4.  Statements  of  Physicion  to  or  about 
Patient. 

Evidence  that  plaintiff's  doctor,  after 
examining  him,  told  him  that  his  in- 
juries were  caused  by  his  expulsion 
from  defendant's  train,  is  inadmissible 
in  an  action  for  such  expulsion.  Mis- 
souri, etc.,  R.  Co.  V.  Dawson,  10  Tex. 
Civ.  App.  19,  29  S.  W.  1106. 

"The  statement  was  not  connected 
with  any  facts  whatever  which  would 
relieve  it  from  the  catagory  of  the 
mere  expression  of  opinion  of  a  per- 
son unsworn,  and  who  was  not  in 
possession  of  the  facts.  The  evidence 
was  not  admissible,  and  the  court  erred 
in  not  sustaining  appellant's  objection 
to  the  introduction  of  the  same."  Mis- 
souri, etc.,  R.  Co.  V.  Dawson,  10  Tex. 
Civ.  App.  19,  29  S.  W.  1106.  1107; 
Houston,  etc.,  R.  Co.  v.  Burke,  55  Tex. 
323;  1  Greenl.  Ev.,  §  99. 

It  is  not  competent  for  a  physician 
to  testify  that  a  passenger  suing  for 
injuries  had  consulted  him  as  to  the 
cause  of  the  ailment  complained  of, 
and  that  he  had  advised  her  that  the 
ailment  was  not  due  to  the  hardship 
sustained  by  her  during  her  trip,  and 
had  advised  her  not  to  sue;  the  opin- 
ien  being  hearsay.  Texas,  etc.,  R.  Co. 
V.  Harrington,  44  Tex.  Civ.  App.  386, 
98    S.    W.    653. 

A  physician's  statement  to  a  plain- 
tiff bitten  by  a  dog,  through  the  neg- 
ligence of  defendant,  that  she  was  in 
danger  of  hydrophobia,  lockjaw,  and 
blood  poisoning,  is  incompetent  to 
show  mental  suffering.  Trinity,  etc., 
R.  Co.  V,  O'Brien,  18  Tex.  Civ.  App. 
690,  46  S.  W.  389. 

Physician's  Statements  as  Res  Gestae. 
— Physicians  were  called  in  a  case  of 
poisoning  by  morphine.  The  opinion 
expressed   at   the   time   they  were  en- 
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gaged  in  examining  the  patient  with 
reference  to  his  condition  were  in  the 
nature  of  res  gestae  and  admissible  on 
a  trial  involving  the  issue  whether  it 
was  a  case  of  accidental  or  intentional 
suicide.  The  declarations  were  in  the 
course  of  their  business  and  while  en- 
gaged in  a  professional  duty.  Mutual 
Life  Ins.  Co.  v.  Tillman,  84  Tex.  31,  19 
S.   W.  294. 

5.    Value  of  Professional  Services. 

In  an  action  for  surgical  services,  it 
is  proper  to  ask  an  expert  what  would 
be  a  reasonable  charge  for  such  opera^ 
tions  in  ordinary  cases,  if  there  was 
evidence  of  the  assumed  facts  upon 
which  the  opinion  is  to  be  based.  Lee 
V.  Heuman,  10  Tex.  Civ.  App.  666,  32 

5.  W.   93. 

In  an  action  for  medical  services,  a 
question  which  calls  for  the  opinion  of 
an  expert  as  to  the  value  of  the  serv- 
ices, based  upon  his  knowledge  of  the 
patient,  and  not  upon  his  knowledge 
of  the  character  of  the  services,  is  ob- 
jectionable. Lee  V.  Heuman,  10  Tex. 
Civ.  App.  666,  32  S.  W.  93. 

In  an  action  involving  the  value  of  a 
surgical  operation,  it  is  proper  to  ask 
an  expert  the  reasonable  charge  for  a 
successful  similar  operation  upon  a 
man  worth  $10,000.  Lee  v.  Heuman, 
10  Tex.  Civ.  App.  666,  32  S.  W.  93. 

Where  the  opinion  of  a  medical  ex- 
pert as  to  the  value  of  medical  services 
is  asked,  it  is  not  competent  for  him  to 
state  that  a  man  who  had  not  con- 
sented to  the  operation  would  not  feel 
bound  to  pay.  Lee  v.  Heuman,  10 
Tex.  Civ.  App.  666,  32  S.  W.  93. 

6.  Ability  of  Laymen  to  Measure  or 

Compound  Medicines. 

The  couit  properly  admitted,  over 
objection,  the  question,  "Could  a 
man  have  any  conception  as  to  how 
much  a  quarter  of  a  grain  or  an  eighth 
of  a  grain  of  morphine  was  if  he  was 
not  accustomed  to  handling  it?"  and 
the  answer,  "I  don't  think  a  layman 
could    tell    the    difference    between   a 


quarter  and  an  eighth  of  a  grain  if 
be  was  not  accustomed  to  handling 
fi."  Mutual  Life  Ins.  Co.  v.  Tillman, 
S4   Tex.    31,    19    S.    W.    294. 

7.  As  to  Life  Expectancy. 

See  ante,  "Life  Expectancy,"  VI,  O, 

8.  Insanity;  Mental  Capacity. 

There  can  be  no  doubt  about  the 
admissibility  of  the  opinion  of  medical 
men  in  an  insanity  case.  Thomas  v. 
State,  40  Tex.  60,  65. 

A  person  who  shows  himself  quali- 
fied to  give  an  opinion  as  to  mental 
capacity  has  the  right  to  give  it  as 
to  the  degree  or  extent  of  the  mental 
infirmity.  Scalf  v.  Collin  County,  80 
Tex.   514.   16   S.   W.   314. 

Evidence  of  physicians  testifying  as 
experts,  bearing  upon  mental  condition 
of  a  testator,  and  based  upon  facts 
proved  in  the  case,  is  admissible. 
Vance  v,  Upson,  66  Tex.  476,  489,  1 
S.  W.  179. 

Opinions  of  medical  men  as  to  sanity 
of  accused,  formed  after  brief  exam- 
ination are  admissible  upon  issue  of 
insanity  but  are  not  deemed  satisfac- 
tory.   Thomas  v.  State,  40  Tex.  60,  65. 

Expert  Evidence—P  h  y  s  i  c  i  a  n. — A 
physician  could  not  testify  as  a  wit- 
ness in  the  case,  expressing  his  opin- 
ion as  to  the  insanity  of  the  maker 
based  upon  what  had  been  told  him  by 
others;  but  as  an  expert  he  might 
state  such  opinion  where  it  was  based 
on  facts  detailed  by  other  witnesses  in 
the  case.  First  Nat.  Bank  v.  McGinty, 
29  Tex.  Civ.  App,  539,  69  S.  W.  495. 

An  expert  witness  can  not  give  his 
opinion  as  to  the  sanity  of  a  person, 
based  on  part  of  the  evidence  of  one 
only  of  several  witnesses,  heard  by  the 
expert,  and  on  an  account  of  the  evi- 
dence in  the  same  case  on  a  former 
trial  as  published  in  a  newspaper,  which 
he  has  read.  Williams  v.  State,  39 
S.  W.  687.  37  Tex.  Cr.  R.  348. 

Where  a  will  is  contested  on  ground 
of  decedent's  mental  incompetency,  her 
physician's  evidence  as  to  condition 
of  her  mind  when  he  ceased  to  attend 
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her,  is  competent.  Trezevant  v.  Rains 
(Civ.  App.),  25  S.  W.  1094,  1095,  af- 
firmed  in  93  Tex.   652,  no  op. 

Where  defendant's  sanity  was  an 
issue,  the  testimony  of  doctors  as  to 
what  medical  authorities  state  in  re- 
gard to  the  ability  of  experts  to  detect 
periodical  insanity,  while  those  so 
afflicted  are  in  their  lucid  moments, 
was  inadmissible.  Carlisle  v.  State 
(Cr.  App.),  56  S.  W.  365. 

On  the  probate  of  a  will,  which  was 
contested  on  the  ground  of  the  mental 
incapacity  of  the  testatrix,  where  it 
was  shown  that  testatrix  had  an  in- 
sane antipathy  to  her  husband,  evi- 
dence of  a  physician  that  in  his  opm- 
ion,  testatrix  was  capable  of  acting 
intelligently  with  reference  to  her  hus- 
band, did  not  violate  the  rule  that 
experts  can  not  express  an  opinion  as 
to  the  capacity  of  a  person  to  do  the 
very  thing  in  issue,  as  such  witness 
was  entitled  to  testify,  in  regard  to 
testatrix's  delusion  as  to  her  husband, 
that  she  was  sane  and  intelligent  on 
that  subject.  Lindsey  v.  White  (Civ. 
App.),  61   S.  W.  438. 

In  an  action  against  a  street  rail- 
road for  injuries  to  a  child  ten  years 
of  age,  it  is  competent  to  prove  plain- 
tiff's age  and  all  other  facts  necessary 
to  enable  the  jury  to  decide  the  ques- 
tion of  her  contributory  negligence, 
and  persons,  who  are  acquainted  with 
hei,  may  testify  that  she  is  intelligent 
or  the  reverse;  but  after  such  facts 
have  been  narrated,  the  inference  and 
conclusions  to  be  drawn  therefrom 
are  for  the  jury,  and  it  is  not  com- 
petent for  witnesses,  whether  experts 
or  nonexperts,  to  testify  to  their  opin- 
ion that  plaintiff  is  not  of  sufficient 
intelligence  to  appreciate  the  danger 
of  going  on  a  street  car  track  with- 
out looking  and  listening  for  a  car 
and  has  not  the  circumspection  to 
avoid  danger  which  an  adult  person 
would  have.  Citizens'  R.  Co.  v.  Rob- 
ertson, 41  Tex.  Civ.  App.  324,  91  S. 
W.  609  (see  101  Tex.  631,  no  op.). 


9.  Obstetrics. 

Plaintiff,  a  physician,  having  shown 
himself  competent  to  testify  as  an  ex- 
pert, could  give  his  opinion  as  to 
whether  the  child  would  have  been 
born  alive  if  he  had  received  medical 
assistance  in  time.  Western  Union 
Tel.  Co.  V.  Cooper,  71  Tex.  507,  9  S. 
W.    598. 

Physicians  differed  on  the  issue  as 
to  whether  womb  trouble  from  which 
plaintiff's  wife  suffered  was  produced 
by  the  accident  in  question.  The  one 
who  attended  her  in  childbirth  was  un- 
able to  say  whether  her  womb  re- 
sumed its  normal  position  during  the 
month  thereafter,  but  said  that  she 
complained  of  her  back  and  headache. 
Held,  that  this  did  not  indicate  that 
such  a  condition  was  produced  at  child- 
birth as  to  call  for  an  effort  to  replace 
the  womb,  and,  in  the  absence  of 
other  evidence,  no  hypothesis  was  pre- 
sented authorizing  expert  testimony 
as  to  probable  results  of  a  failure 
to  replace  the  same.  Dallas  Consol. 
Electric  St.  Ry.  Co.  %'.  Rutherford 
(Civ.  App.),  78  S.  W.  558. 

10.  Personal  Injuries. 

a.   Confining  Evidence  to  Questions  at 
Issue. 

Where,  in  a  personal  injury  action, 
plaintiff  pleads  the  nature  and  char- 
acter of  his  injuries,  it  is  proper  to 
permit  his  physician  to  testify  that 
plaintiff's  susceptibility  to  colds  was 
increased  by  his  injuries,  though 
he  did  not  allege  such  consequence. 
Missouri,  etc.,  R.  Co.  r.  Crum,  35  Tex. 
Civ.  App.  609,  81  S.  W.  72,  affirmed  in 
98   Tex.   625,   no   op. 

Where,  in  a  suit  for  personal  in- 
juries, plaintiff  testifies  that  he  has  a 
dull  headache  pretty  much  all  the  time, 
particularly  in  the  back  of  his  head, 
evidence  of  a  physician,  testifying  as 
an  expert,  that  plaintiff  complained  all 
the  time  of  a  roaring  and  a  dull,  aching 
pain  in  'his  head,  more  especially  in 
the  back  of  his  head,  is  not  objection- 
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able  as  evidence  in  respect  to  an  in- 
jury or  disease  not  testified  to  by 
plaintiff.  (Civ.  App.),  Tyler  S.  E.  Ry. 
Co.  V.  Wheeler,  41  S.  W.  517,  modified 
in  Wheeler  v.  Tyler  S.  E.  Ry.  Co.,  43 
S.  W.  876,  91  Tex.  356. 
b.  As  to  Simulation  of  Injuries,  Symp- 
tomSy  etc 

A  physician  who  had  examined 
plaintiff  may  testify,  as  an  expert,  that 
plaintiff  could  not  very  well  have  feigned 
his  injuries,  and  that  he  also  could  not 
have  stood  an  operation  which  was 
pel  formed  without  the  aid  of  chloro- 
form. Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  r.  Wright,  47  S.  W.  56,  19  Tex. 
Civ.   App.   47. 

A  physician  who  treated  plaintiff 
after  he  was  run  into  by  defendant's 
train,  and  who  had  stated  that  plaintiff 
complained  of  certain  pains,  may  give 
his  opinion  as  an  expert  as  to  whether 
plaintiff  was  injured,  and  the  nature 
and  extent  of  his  injuries,  and  whether, 
in  his  opinion,  the  complaints  were 
real  or  simulated.  Austin  &  N.  W. 
Ry.  Co.  V.  McElmurry  (Civ.  App.), 
33   S.   W.   249. 

In  an  action  for  injuries,  plaintiff's 
attending  physician  held  entitled  to 
testify  that  plaintiff  was  not  simulating 
the  absence  of  pain;  he  having  pre- 
viously -testified  that  she  had  no  feeling 
in  her  limbs.  McGrew  v.  St.  Louis, 
etc..  R.  Co.,  32  Tex.  Civ.  App.  265,  74 
S.  W.  816  (see  97  Tex.  639,  no  op.). 

A  physician  who  testifies  as  to  per- 
sonal injuries,  and  whether  the  com- 
plaints of  the  injured  person  were  real 
or  simulated,  can  not  give  as  a  reason 
for  his  opinion  his  confidence  in  plain- 
tiff. Austin  &  N.  W.  Ry.  Co.  v.  Mc- 
Elmurry  (Civ.   App.),  33   S.  W.  249. 

It  is  not  error  to  exclude  testimony 
of  an  expert  that  other  persons  had 
simulated  injuries  such  as  plaintiff 
complained  of  where  such  expert  and 
others  were  permitted  to  testify  that 
all  but  one  of  the  symptoms  com- 
plained of  could  be  simulated.  Gulf 
C.  &  S.  F.  Ry.  Co.  V.  Brown,  40  S. 
W.  608,  16  Tex.  Civ.  App.  93. 


c.  Right  of  Opposition  to  Make  Phys- 

ical Examination. 
See    the    title    INSPECTION    AND 
PHYSICAL  EXAMINATION. 

d.  Temperate  Habits  of  Injured  Per* 

son. 

In  a  personal  injury  case,  a  physi- 
cian was  asked  whether,  from  his  ex- 
amination  of  plaintiff,  plaintiff  im- 
pressed him  as  a  tempeiate  or  intem- 
perate man.  Defendant's  counsel  said: 
"I  object  to  that.  I  don't  think  it  is 
a  proper  question."  Held,  that  it  was 
not  error  to  overrule  the  objection; 
no  grounds  therefor  being  stated.  San 
Antonio  v.  Potter,  31  Tex.  Civ.  \pp. 
263,  71  S.  W.  764,  affirmed  in  97  Tex. 
629,  no  op. 

In  a  personal  injury  action,  in  an* 
swer  to  a  question  as  to  whether  plain- 
tiff impressed  the  witness  as  being 
temperate  or  intemperate,  the  latter 
replied,  over  objection,  that,  knowing 
the  possibility  of  plaintiff's  condition 
being  brought  on  by  excessive  alco- 
holism, he  had  carefully  examined  the 
manifestations  of  the  disease.  Held, 
that  the  overruling  of  the  objection 
was  harmless  error,  the  witness'  an- 
swer not  being  prejudicial.  San  An- 
tonio V.  Potter,  31  Tex.  Civ.  App.  263, 
71  S.  W.  764,  affiimed  in  97  Tex.  629, 
no  op. 

e.  Cause  of  Injury;  Whether  Trouble 

Actually  Due  to  Injury  Complained 
of. 

Where,  in  an  action  for  persona?  in- 
juries, there  was  no  conflict  in  the  evi- 
dence as  to  the  manner  in  which  plain- 
tiff had  been  affected  by  his  injuries, 
it  was  not  error  to  permit  counsel  for 
plaintiff  to  ask  a  physician  to  explain 
the  cause  of  plaintiff's  symptoms,  bas- 
ing his  opinion  on  the  testimony  which 
the  witness  had  heard  on  tA  trial. 
St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Hall  (Civ.  App.),  81  S.  W. 
571. 

The  answer  of  the  witness  that  he 
could  not  say  but  what  the  pain  in 
plaintiff's     hip     was     more     probably 
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caused  by  an  injury  to  the  nerve  of 
the  hip  was  not  objectionable.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas 
V.  Hall  (Civ.  App.),  81  S.  W.  571. 

In  an  action  for  injuries,  the  admis- 
sion of  the  testimony  of  a  physician 
that  the  injury  received  by  pJaintiflF 
would  cause  the  condition  he  was  in, 
held  not  erroneous.  Missouri,  etc.,  R. 
Co.  V.  Hawk,  30  Tex.  Civ.  App.  142, 
69    S.   W.    1037. 

In  an  action  for  personal  injuries, 
expert  testimony  is  admissible  to  show 
that  plaintiff's  nervous  condition  is  a 
result  of  such  injuries.  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Stoy,  44  Tex.  Civ. 
App.  448,  99  S.  W.  135. 

In  an  action  for  injuries  to  plaintiff's 
wife,  it  was  not  error  to  permit  a 
physician  to  testify  as  to  what  he 
thought  caused  the  wife's  bodily  in- 
firmities, about  which  he  had  testified, 
as  to  whether  they  were  the  result  of 
violence  or  disease.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Booth  (Civ.  App.),  97  S. 
W.  128. 

The  issue  in  an  action  for  personal 
injuries  was  whether  or  not  the  con- 
dition of  the  injured  person  after  the 
accident  was  due  to  the  injuries  she 
then  received,  and  there  was  no  con- 
flict as  to  the  facts.  An  expert  witness 
was  asked  the  question,  "Assuming 
the  testimony  given  to  be  true,  to 
what  would  you  attribute  the  injuries 
of  E.?"  Held,  that  this  did  not  call 
for  his  opinion  on  the  evidence  given, 
there  being  no  conflict  therein.  Sher- 
man, S.  &  S.  Ry.  Co.  V.  Eaves,  (51  S. 
W.    550,   25   Tex.   Civ.    App.    409. 

Physicians  familiar  with  the  condi- 
tion of  plaintiff  may  testify  whether, 
in  their  opinion,  her  injuries  were  such 
as  would  likely  result  from  a  railway 
collision,  as  alleged.  Texas  Cent.  Ry. 
Co.  V.  Burnett,  80  Tex.  536,  16  S.  W. 
320. 

Where  a  medical  witness  in  an  ac- 
tion against  a  railroad  for  personal  in- 
juries received  by  a  passenger  in  alii^ht- 
ing  from  a  train  has  testified  to  facts 


which  he  has  himself  ascertained  in 
treating  the  injured  person,  it  is  proper 
for  him  to  give  his  opinion  as  to  the 
cause  of  the  injury,  assuming  as  true 
the  facts  to  which  he  had  previously 
testified.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Criswell,  78  S.  W.  388.  34 
Tex.  Civ.  App.  278. 

Whether  Caused  by  Stock  or  Ex- 
ternal Violence. — In  a  suit  for  personal 
injuries  alleged  to  have  been  caused 
by  a  boiler  explosion,  the  testimony 
of  physicians  that  plaintiff's  injuries 
were  the  result  of  a  shock  or  external 
violence  is  admissible.  (Civ.  App.), 
Tyler  S.  E.  Ry.  Co.  v.  Wheeler,  41 
S.  W.  517,  modified  in  Wheeler  v. 
Tyler  S.  E.  Ry.  Co.,  43  S.  W.  876,  91 
Tex.  356. 

In  an  action  for  personal  injuries,  an 
opinion  by  an  expert  witness  that  the 
condition  of  plaintiff's  lungs  was  due 
to  some  injury  inflicted  from  the  out- 
side was  not  objectionable  on  the 
ground  that  it  was  a  question  for  the 
jury.  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Williams,  62  S.  W.  808,  26  Tex. 
Civ.  App.   153. 

In  an  action  for  personal  injuries 
an  opinion  by  a  physician  that  they 
were  produced  by  traumatism  was  not 
objectionable  as  invading  the  province 
of  the  jury.  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Cherry,  44  Tex.  Civ.  App.  344, 
98  S.  W.  898. 

Prior  and  Intervening  Causes. — 
Where,  in  an  action  for  injury  to 
plaintiff's  ear,  caused  by  the  explosion 
of  dynamite,  a  physician,  who  was  an 
expert  in  the  treatment  of  diseases  of 
the  ear,  testified  without  objection  that 
plaintiff's  ear  was  diseased  prior  to 
the  explosion,  it  was  competent  for 
him  to  give  his  opinion  that,  if  the  ex- 
plosion did  not  injure  the  ears  of 
those  nearer  by,  it  did  not  injure  the 
ear  of  plaintiff,  who  was  farther  away. 
Hickey  v.  Texas  &  P.  Ry.  Co.  (Civ. 
App.),    95    S.    W.    763. 

In  an  action  for  injuries,  it  was 
proper    to    permit    plaintiff's    medical 
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witness  to  testify  on  cross-examination 
as  to  what  effect  confinement  in  a 
schoolroom  for  a  number  of  years 
would  have  upon  the  plaintiff  in  pro- 
ducing her  then  condition.  Dallas, 
etc.,  Co.  V.  Black,  40  Tex.  Civ.  App. 
415.  89  S.  W.  1087. 

f.   Nature  and  Extent  of  Injuries. 

An  expert  witness  may  express  an 
opinion  as  to  the  character  of  the  in- 
jury suffered.  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Parrish  (Civ.  App.),  43  S. 
W.  536;  Sabine,  etc.,  R.  Co.  v.  Ewing, 
7  Tex.  Civ.  App.  8,  26  S.  W.  638,  af- 
firmed in  93  Tex.  649,  no  op. 

In  an  action  for  injuries,  a  physician, 
testifying  as  an  expert,  was  entitled 
to  express  his  opinion  as  to  whether 
plaintiff's  injuries  were  slight  or 
serious.  (Civ.  App.),  St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Rea,  84 
S.  W.  428,  judgment  reversed  in  87 
S.   W.  324,  99  Tex.  58. 

Testimony  of  an  expert  that  the 
conditions  named  by  him  and  shown 
by  the  evidence  would  produce  pain  is 
competent.  Western  Union  Telegraph 
Co.  V,  Stubbs,  43  Tex.  Civ.  App.  132, 
94   S.   W.   1083. 

Evidence  of  medical  experts  that  the 
cicatrices  of  wounds  received  in  the 
collision  are  apt  to  break  down  and 
form  ulcers,  more  or  less  serious  in 
character,  and  the  reasons  for  their 
opinion,  are  admissible  to  show  the 
extent  of  the  injuries  at  the  time  of 
the  trial.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Harriett,   80  Tex.   73,   15   S.   W.   556. 

In  an  action  for  personal  injuries,  it 
was  competent  for  a  physician  ac- 
quainted with  the  nature  and  character 
of  the  injury  to  give  his  opinion  that 
the  injured  person  could  not  have  used 
her  limbs  or  ankle  without  the  aid  of 
crutches  sooner  than  she  did.  Gal- 
veston, H.  &  H.  R.  Co.  V.  Alberti,  47 
Tex.  Civ.  App.  32,  103  S.  W.  699. 

A  physician  may  testify  that  plain- 
tiff, whom  he  examined  for  the  pur- 
pose of  testifying  in  the  case,  "was 
confined  to  his  bed  and  unable  to  walk 


without  aid,"  since  it  is  a  pure  state- 
ment of  fact.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Wright,  47  S.  W  56. 
19    Tex.    Civ.    App.    47. 

As  to  Permanency. — A  medical  ex- 
pert may  testify,  in  a  personal  injury 
action,  that  in  his  opinion,  based  on 
the  history  of  the  case,  and  on  what 
he  saw  about  plaintiff  and  the  length 
of  time  that  elapsed  since  the  injury, 
the  injury  indicates  permanency.  Mis- 
souii,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Lynch,  90  S.  W.  511,  40  Tex.  Civ. 
App.   543. 

In  an  action  for  personal  injuries,  a 
physician  can  testify  as  to  the  probable 
permanence  of  the  injuries  received. 
Sabine  &  E.  T.  Ry.  Co.  v.  Ewing,  7 
Tex.  Civ.  App.  8,  26  S.  W.  638. 

Whether  a  Mortal  Injury. — In  a 
prosecution  for  assault  with  intent  to 
murder,  it  is  competent  for  a  surgeon 
to  testify  that  the  blow  inflicted  on 
the  assaulted  party  would  have  re- 
sulted in  death  but  for  a  surgical  opei- 
ation.  Henry  v.  State  (Cr.  App.),  49 
S.  W.  96. 

g.    Present  and  Future  Effects. 

Effect  on  Respiration. — Where,  in  an 
action  for  personal  injury,  defendant 
has  given  evidence  that,  at  a  certain 
time  after  the  accident,  plaintiff  was 
well,  and  there  was  evidence  that  his 
respiration  was  then  thirty  to  the 
minute,  it  is  competent  for  plaintiff  to 
introduce  the  testimony  of  an  expert 
that  assuming  such  facts,  and  that 
since  then  he  had  become  afflicted 
with  the  troubles  he  had  at  the  time 
of  the  trial,  his  respiration  would  have 
increased.  (Civ.  App.),  Missouri,  K. 
&  T.  Ry.  Co.  V.  Johnson,  49  S.  W.  265, 
affirmed  in  48  S.  W.  568,  92  Tex.  380. 

Effect  on  Eyes. — In  a  personal  in- 
jury case,  a  physician  may  testify  that 
the  injuries  have  caused  defects  in 
plaintiff's  eyes,  though  such  testimony 
is  based  on  statements  made  by  plain- 
tiff during  treatment.  Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Click  (Civ.  App.),  32 
S.  W.  226. 
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Whether  Brain  Affected. — In  an  ac- 
tion by  an  employee  for  injuries,  the 
opinion  of  a  physician,  based  on  the 
fact  that  plaintiff  was  doing  farmwork 
for  more  than  a  year  prior  to  the 
trial,  and  seemed  to  be  in  good  health, 
as  to  whether  or  not  plaintiff's  brain 
was  in  any  way  affected  by  the  injury, 
was  competent.  Chicago,  R.  I.  &  M. 
Ry.  Co.  V,  Harton,  88  S.  W.  857,  40 
Tex.  Civ.  App.  235. 

Evidence  Limited  to  Reasonably 
Probable  Results. — Plaintiff's  recovery 
for  future  results  of  personal  injuries 
should  have  been  restricted  by  giving 
a  requested  charge  limiting  it  to  such 
results  as  were  probable;  and  the  evi- 
dence of  a  medical  expert  as  to  future 
results  should  also  have  been  confined 
to  such  as  were  probable.  Lentz  v. 
Dallas,  96  Tex.  258,  72  S.  W.  59.  re- 
versing  69  S.  W.  166. 

On  Life  Expectancy. — Expert  testi- 
mony of  a  physician  in  giving  his 
opinion  as  to  the  character  of  plain- 
tiffs injury,  that;  unless  a  dangerous 
operation  was  performed,  plaintiff's 
injury  would  shorten  her  life  expect- 
ancy one-half,  was  not  objectionable 
because  it  was  a  conclusion.  Houston, 
etc.,  R.  Co.  V,  McDade,  34  Tex.  Civ. 
App.  497,  79  S.  W.  100,  affirmed  in  98 
Tex.  620,  no  op. 

"Neither  expert  witnesses  nor  the 
jurors  may  be  turned  loose  in  the  do- 
main of  conjecture  as  to  what  may 
by  possibility  ensue  from  a  given 
statement  of  facts.  The  witness  must 
be  confined  to  those  which  are  reason- 
ably probable,  and  the  verdict  must  be 
based  upon  evidence  that  shows  with 
reasonable  probability  that  the  injury 
will  produce  a  given  effect."  Galves- 
ton, etc.,  R.  Co.  V.  Powers,  101  Tex. 
161,  105  S.  W.  491,  reversing  101  Tex. 
250. 

In  an  action  for  injuries  to  a  serv- 
ant, a  question  to  an  expert  witness 
as  to  the  possibility  of  epilepsy  re- 
sulting from  the  injury  was  improper, 
the  master  being  liable  only  for  con- 


sequences which  would  follow  with 
reasonable  probability  from  the  injury, 
and  not  for  results  which  might  pos- 
sibly occur.  Galveston,  etc.,  R.  Co.  v. 
Powers.  101  Tex.  161,  105  S.  W.  491, 
reversing  101  Tex.  250. 

11.   Cause  of  Death. 

"A  physician,  in  many  cases,  can 
not  so  explain  to  a  jury  the  cause  of 
the  death,  or  other  serious  injury  of  an 
individual,  as  to  make  the  jury  dis- 
tinctly perceive  the  connection  between 
the  cause  and  the  effect.  He  may, 
therefore,  express  an  opinion  that  the 
wound  given,  or  the  poison  adminis- 
tered, produced  the  death  of  the  de- 
ceased; but,  in  such  case,  the  physi- 
cian must  state  the  facts  on  which  his 
opinion  is  founded."  Cooper  v.  State, 
23    Tex.    331,    336. 

Where  a  physician  was  called  to  see 
deceased  as  soon  as  he  was  taken 
from  a  locomotive  tank  which  he  was 
painting,  and  before  he  was  dead,  such 
physician  could  testify  as  an  expert 
that  in  his  opinion  death  was  caused 
from  the  effects  of  inhaling  the  fumes 
of  paint,  based  in  part  on  his  ob- 
servation and  in  part  on  undisputed 
statements  as  to  the  circumstances 
under  which  intestate  died.  Houston 
&  T.  C.  R.  Co.  V.  Rutherland,  45  Tex, 
Civ.  App.  621,  101  S.  W.  529. 

On  a  trial  for  murder  "the  opinion  of 
a  medical  man  as  to  the  cause  of  the 
death,  and  whether  the  neck  of  the  de- 
ceased was  broken  before  or  after 
death,  was  competent  evidence.  Such 
evidence  is  indispensable  to  the  ends 
of  justice  in  such  cases  as  the  present, 
where  there  was  no  witness  present 
at  the  death  of  the  deceased.  Shelton 
V.  State,  34  Tex.  663. 

T-U.     NAUTICAL    AND    MARINE 
SUBJECTS. 

An  expert  opinion  as  to  the  height 
of  waves  during  a  certain  storm  is  not 
improper,  although  other  witnesses  tes- 
tified to   their  height  from  actual   ob- 
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servation.      Ilfrey    v.    Sabine,    etc.,    R. 
Co.,  76  Tex.  63,  65,  13  S.  W.  165. 

V.    RAILROADING. 
1.    In  General. 

"The  business  of  railroading  comes 
sufficiency  within  the  rule  to  make 
opinions  of  those  who  are  engaged  in 
it  admissible."  Ft.  Worth,  etc.,  R.  Co. 
V.  Thompson,  75  Tex.  501,  504,  12  S. 
W.  742. 
8.   Condition  of  Tract  and  Bed. 

Witnesses  who  have  actual  knowl- 
edge of  the  condition  of  the  track,  and 
who  have  testified  to  the  facts  regard- 
ing its  condition,  may  give  their  opin- 
ion as  to  whether  the  track,  at  the  place 
of  the  accident,  was  unsafe.  San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Parr  (Civ. 
App.),  26  S.  W.  861. 

In  an  action  against  a  railway  com- 
pany for  the  death  of  a  brakeman,  ad- 
mission of  an  expert's  opinion  as  to 
the  condition  of  the  track  held  not 
error,  where  he  afterward  detailed  the 
facts  on  which  his  conclusion  rested. 
San  Antonio,  etc.,  R.  Co.  v.  Waller, 
27  Tex.  Civ.  App.  44,  65  S.  W.  210,  af- 
firmed in  95  Tex.  685,  no  op. 

3.  Construction,  Inspection  and  Re- 
pair. 
Experts  may  testify  as  to  the  proper 
construction  of  railroad  crossing,  and 
to  the  readiness  with  which  sand 
washed  upon  track  could  be  seen  and 
engine  stopped.  St.  Louis,  etc.,  R. 
Co.  V.  Johnston,  78  Tex.  536,.  541,  15  S. 
W.    104. 

In  an  action  for  death  alleged  to 
have  been  caused  by  the  defective  con- 
dition of  a  railway  switch,  evidence 
by  an  expert  that  the  rails  leading 
onto  the  switch  track  had  too  much 
expansion  at  the  joint  was  not  objec- 
tionable as  opinion  evidence,  where  he 
afterwards  detailed  facts  showing  the 
basis  on  which  his  conclusion  rested. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Waller, 
65   S.  W.  210,  27  Tex.  Civ.   App.  44. 

Necessity  for  Track  Walker.— The 
opinion  of  an  expert  in  the  operation 


of  railroads  as  to  whether  a  track 
walker  was  necessary  is  admissible. 
Galveston,  H.  &  H.  R.  Co.  v,  Bohan 
(Civ.  App.),  47  S.  W.  1050. 

The  opinion  of  an  expert  as  to 
whether  it  was  as  necessary  that  de- 
fendant have  a  track  walker  in  its 
freight  yard  on  Sunday  as  on  any 
other  day  is  admissible.  Galveston,  H. 
&  H.  R.  Co.  V,  Bohan  (Civ.  App.), 
47  S.  W.  1050. 

Cost  of  Construction. — Experts  may 
testify  what,  in  their  opinion,  will  be 
the  probable  cost  of  completing  a  rail- 
road, in  a  suit  between  the  company 
and  a  contractor  to  build  the  road. 
Waco  Tap  R.  Co.  v.  Shirley,  45  Tex. 
355. 
4.    Machinery  and  Equipment 

Whether  Safe  and  Proper  for  Pur- 
pose for  Which  Used. — Train  con- 
ductor's expressed  opinion  as  to  safety 
of  tools  used  by  company  to  assist 
passengers  in  alighting  is  incompe- 
tent as  evidence.  Gulf,  etc.,  R.  Co. 
V.  Southwick  (Civ.  App.),  30  S.  W. 
592,    593. 

One  qualified  as  an  expert  may  give 
his  opinion  as  to  the  eflficiency  of  a 
spark  arrester  used  by  a  railroad  in 
its  engine.  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Parks,  90  S.  W. 
343,  40  Tex.   Civ.   App.  480. 

Condition,  as  Being  Defective  or 
Otherwise. — A  witness  may  state  the 
condition  of  a  car,  and  his  opinion  as 
to  whether  it  was  defective.  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Colbert  (Civ.  App.) 
31   S.  W.  332. 

In  an  action  by  a  brakeman  against 
a  railway  company  for  personal  in- 
juries alleged  to  have  been  caused  by 
the  defective  condition  of  an  angle 
cock  in  an  air  hose,  which  caused  the 
hose  to  be  jerked  from  plaintiff's  hands 
and  strike  him  on  the  knee  when  he 
uncoupled  it,  a  question  as  to  what  it 
would  indicate  in  reference  to  an  angle 
cock  if  the  hose  was  jerked  out  of 
the  workman's  hand  as  he  went  in  to 
uncouple  it,  after  cutting  off  the  air  at 
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the  angle  cock,  was  a  proper  subject 
for  expert  testimony.  International  & 
G.  N.  R.  Co.  V.  Mills,  78  S.  W.  11,  34 
Tex.   Civ.   App.   127. 

In  a  damage  suit  against  a  railroad 
company  for  personal  injuries,  :testi- 
mony  of  expert  that  sound  truck  of 
empty  car  would  not  break  in  sixty 
feet  after  leaving  track  and  that  car 
would  not  leave  straight  track,  was 
admissible.  Jones  v.  Shaw,  16  Tex. 
Civ.  App.  290,  294,  41  S.  W.  690,  af- 
firmed in  93  Tex.  665,  no  op. 

Negligence  in  Failing  to  Discover 
Defects.^ — Where  a  witness  was 
qualified  as  an  expert,  a  question  ask- 
ing his  opinion  whether  a  defect  in  a 
brakestaff  could  have  been  ascertained 
by  proper  inspection  was  not  objection- 
able as  a  calling  for  a  conclusion.  In- 
ternational &  G.  N.  R.  Co.  V.  Collins, 
75  S.  W.  814,  33  Tex.  Civ.  App.  58. 

Construction  and  Repair. — The  con- 
clusions of  an  expert  in  building  and 
repairing  railroad  cars  is  admissible, 
on  the  subject,  as  expert  testimony. 
Jones  V,  Shaw,  41  S.  W.  690,  16  Tex. 
Civ.  App.  290. 

5.    Operation  of  Trains. 

a.  Rules;   Requirement;   Construction. 

Where  a  conductor  is  injured  in  a 
collision  occurring  from  delay  in  his 
train  in  taking  a  sidetrack,  an  expert 
can  not  testify  as  to  the  precautions 
he  should  have  taken  under  the  rules 
for  his  protection,  over  objection  that 
the  rules  were  the  best  evidence.  Mis- 
souri, etc.,  R.  Co.  V,  Pawkett,  28  Tex. 
Civ.  App.  583.  68  S.  W.  323,  affirmed 
in   95  Tex.    683,   no   op. 

b.  Loading  and   Unloading   Cars. 

In  an  action  for  the  death  of  a  brake- 
man,  where  it  has  been  shown  that  he 
was  killed  by  a  steel  rail  falling  from 
a  flat  car  on  which  it  was  loaded,  testi- 
mony of  an  expert  in  railroad  matters 
that  the  rail  could  not  have  fallen  off 
if  properly  loaded  is  admissible  to 
show  negligence.  McCray  v.  Galveston, 
H.   &   S.   A.    Ry.   Co.,   89  Tex.    168,   34 


S.    W.    95,    reversing    judgment    (Civ. 
'App.),  32   S.   W.  548. 

c.  Assisting  Passengers. 

Where,  in  an  action  for  injuries  to 
a  female  passenger  while  alighting 
from  a  street  car,  the  issue  was 
whether  the  conductor  was  negligent 
in  failing  to  assist  her,  though  she  was 
a  young,  robust,  and  active  woman,  it 
was  proper  to  refuse  permission  to  a 
street  car  conductor  of  several  years* 
experience  to  give  his  opinion  as  to 
the  necessity  of  assisting  women  who 
were  not  infirm  or  who  were  not  carry- 
ing bundles,  etc.  San  Antonio  Traction 
Co.  V.  Flory,  45  Tex.  Civ.  App.  233,  100 
S.  W.  200. 

d.  Making  Up  Trains. 

Testimony  by  trainmen  that  the 
train  was  being  made  up  and  handled 
in  the  usual  and  customary  way  at 
time  of  accident,  is  not  objectionable 
as  mere  matter  of  opinion  though  not 
permissible  for  them  to  state  that  it 
was  done  "in  a  careful  and  cautious 
manner."  De  Walt  v.  Houston,  etc.,  R. 
Co.,  22  Tex.  Civ.  App.  403,  55  S.  W. 
534. 

e.  Starting  and  Stopping. 
Necessity     for     Use     of     Steam.— 

Whether  or  not  in  certain  circum- 
stances a  locomotive  required  steam  to 
start  it,  or  would  move  on  the  release 
of  the  brakes,  is  a  fact  properly  prov- 
able by  expert  testimony.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v,  Mitchell,  48  Tex. 
Civ.  App.  381,  107  S.  W.  374. 

Power  to  Stop  Train  or  Car. — In 
an  action  for  personal  injuries,  it  was 
proper  to  ask  the  engineer,  who  started 
loose  cars  which  ran  down  a  grade  and 
collided  with  a  train,  whether,  if  the 
brakes  on  the  cars  had  been  in  good 
condition,  the  person  attempting  to 
stop  them  could  have  done  so.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Croskcll, 
6  Tex.  Civ.  App.  160,  25  S.  W.  486. 

Distance  in  Which  Car  Can  Be 
Stopped. — In  an  action  for  injuries  re- 
ceived in  a  collision,  it  is  competent  for 
an  experienced  railroad  man  to  testify 
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as  to  whether  or  not  a  street  car  can 
be  stopped  in  a  much  shorter  space 
than  a  steam  locomotive  or  a  number 
of  cars.  Northern  Texas  Traction  Co. 
V.  Caldwell,  44  Tex.  Civ.  App.  374,  99 
S.  W.  869. 

f.  Duty  to  Keep  Lookout;  Ability  to 

See  Ahead. 

The  admission  of  testimony  of  one 
not  shown  to  be  acquainted  with  the 
rules  of  defendant  railroad  company, 
that,  under  the  rules,  it  was  the  duty 
of  the  fireman  to  keep  a  lookout 
ahead,  is  harmless,  where  there  is 
other  testimony  to  the  same  effect. 
Galveston,  etc.,  R.  Co.  v.  Clark,  21 
Tex.  Civ.  App.  167,  51  S.  W.  276,  af- 
firmed in  93  Tex.  706,  no  op. 

Testimony  of  an  experienced  railroad 
man  that,  if  a  fireman  was  looking 
out  of  the  engine  window  on  the  in- 
side of  the  curve,  he  would  have  a 
better  view  of  the  track  ahead  than 
would  the  engineer  on  the  opposite 
side,  is  competent,  although  the  wit- 
ness was  not  acquainted  with  the  track 
at  that  point;  there  being  evidence 
that  there  were  no  obstructions  to  the 
view  at  that  point.  Galveston,  etc., 
P.  Co.  V.  Clark,  21  Tex.  Civ.  App.  167, 
51  S.  W.  276,  affirmed  in  93  Tex.  706. 
no  op. 

Where  plaintiff  was  injured  in  a  col- 
lisi«^n  between  the  passenger  t^-ain  rn 
wh'ch  be  was  riding  and  freight  cars 
which  had  been  standing  on  a  switch, 
but  which  had  backed  down  so  as  to 
project  over  the  main  track,  it  was  not 
error  to  refuse  to  permit  a  witness  to 
state,  as  an  expert,  that  the  car*;  of 
the  freight  train  would  appear  to  be 
clear  of  the  track,  since  the  ouestion 
was  not  one  for  expert  te«timonv. 
Gulf,  C.  &  S.  F.  Ry.  Co.  r.  Bell,  58 
S.  W.  614,  24  Tex.  Civ.  App.  579. 

g.  Interpretation  of  Orders. 
Testimony     of     the     conductors     of 

trains  in  collision  that  their  orders 
gave  them  the  right  to  be  where  they 
were  when  the  collision  occurred,  wai 
■almissible   as   expert  testimony,  if  the 


orders  would  not  bear  such  construc- 
tion. Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Robinett   (Civ.  App.),  54  S.  W.  263. 

On  trial  of  suit  for  damages  against 
a  railroad  company  for  personal  in- 
juries resulting  from  a  collision,  evi- 
dence of  the  conductors  of  the  collid- 
ing trains,  as  to  which  had  the  right 
of  track  under  orders  received  was 
admissible  as  expert  testimony,  the 
orders  appearing  ambiguous.  Galves- 
ton, etc.,  Ry.  V.  Robinett  (Civ.  App.), 
54  S.  W.  263,  264,  affirmed  in  93  Tex. 
707,  no  op. 

h.    Observance  of  Signals. 

A  qualified  witness  may  state  what 
is  the  proper  and  general  rule  for  an 
engineer  with  regard  to  awaiting  sig- 
nals from  a  brakeman  engaged  in 
coupling  cars  before  putting  them  in 
motion.  Galveston,  etc.,  R.  Co.  v. 
Henning,  90  Tex.  656.  40  S.  W.  392, 
affirming  39  S.  W.  302. 

In  an  action  for  injuries  received  by 
a  brakeman  while  coupling  cars,  it  was 
proper  to  permit  a  witness  to  testify 
that  it  was  plaintiff's  duty,  before 
making  the  coupling,  to  see  that  the 
switching  foreman,  to  whom  he  had 
given  the  signal,  had  received  it.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v. 
Baker  (Civ.  App.),  58  S.  W.  964. 

In  an  action  against  a  railroad  for 
an  injury  to  an  engineer  in  a  collision 
with  the  forward  section  of  his  train, 
running  with  the  same  orders  as  to 
time,  but  starting  about  two  hours 
earlier,  it  was  error  to  permit  another 
engineer  to  testify  as  an  expert  that, 
had  he  been  on  an  engine  approach- 
ing the  station  at  which  the  forward 
section  had  stopped,  with  a  semaphore 
board  held  red  against  him,  and  there 
had  been  a  box  car  near  the  tank  at 
that  station,  without  a  signal  light  of 
any  character  on  it,  he  would  not  have 
run  into  the  box  car.  Quinn  v.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  (Civ.  App.), 
84  S.  W.  395. 

Where  an  experienced  section  fore- 
man   had    testified    that    a    brakeman 
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could  have  stopped  a  hand  car  in  about 
a  rail  length,  but  that  it  went  about 
three  rails  before  stopping  at  the  tine 
of  the  accident,  his  testimony  that,  if 
his  signal  had  been  observed,  the  car 
would  have  been  stopped,  and  the  acci- 
dent averted,  was  admissible.  Galloway 
V.  San  Antonio  &  G.  Ry.  Co.  (Civ. 
App.),  78  S.  W.  32. 

i.    Same;  Distance  at  Which  Seen  or 
Heard. 

In  an  action  by  a  railroad  employee 
for  injuries  caused  by  jumping  from  a 
hand  car  on  seeing  a  train  approach 
around  a  bend  in  the  track,  it  was  not 
error  to  admit  testimony  of  a  railroad 
expert  that,  if  a  person  on  a  train  can 
hear  another  train  whistle  a  mile  off, 
he  could  hear  such  train  that  distance 
if  on  a  hand  car.  Houston  &  T.  C.  R. 
Co.  V,  Rodican,  40  S.  W.  535,  15  Tex. 
Civ.  App.  556. 

j.    Flagging  Trains. 

The  question  as  to  whether  a  rule 
established  by  a  railway  company  as 
to  work  trains  fla^^ging  regular  trains 
was  a  safe  one  was  for  the  jury,  and  the 
opinion  of  witnesses  was  inadmissible. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hays,  89 
S.  W.  29,  40  Tex.  Civ.  App.  162. 

In  an  action  for  injuries  to  a  rail- 
road section  foreman  at  a  curve  in  the 
track,  on  the  question  of  contributory 
negligence  by  plaintiff,  in  failing  to 
send  a  man  ahead  to  flag  the  train,  it 
was  proper  to  allow  a  witness  who  had 
knowledge  of  the  situation  to  testify 
that  the  curve  where  the  accident  oc- 
curred was  not  such  as  required  a 
section  foreman,  in  the  exercise  of 
ordinary  care,  to  flag  the  train.  Gulf, 
etc.,  R.  Co.  V.  Winter,  38  Tex.  Civ. 
App.  8,  85  S.  W.  477. 

k.    Switch  Lights. 

In  a  suit  by  a  railroad  employee  for 
injuries,  it  was  error  not  to  sustain  an 
objection  to  the  testimony  of  witnesses 
as  to  whether  a  switch  would  have 
been  safer  with  or  without  a  light 
thereon,  since  the  inquiry  was  a  ques- 


tion to  be  decided  by  the  jury,  and  was 
not  a  subject  for  expert  testimony. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
English  (Civ.  App.),  59  S.  W.  626, 
rehearing  denied  59  S.  W.  912. 
L  Precaution  for  Safety  of  Car  In- 
spectors. 

In  an  action  for  injuries  to  a  car  in- 
spector by  the  movement  of  the  train 
while  he  was  between  a  car  and  the 
engine,  evidence  of  a  witness,  appear- 
ing to  testify  from  personal  knowledge, 
that  it  was  the  duty  of  the  switchmen 
to  couple  the  cars  together  and  set 
the  air  brakes  as  a  means  of  safety  to 
the  car  inspectors  and  repairers,  was 
not  objectionable  as  a  conclusion. 
(Civ.  App.)  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Rea,  84  S.  W.  428. 
judgment  reversed  87  S.  W.  324,  W 
Tex.  58. 
m.   Having  Train  under  ControL 

Where  defendant,  in  an  action  by  a 
servant  for  personal  injuries,  alleges 
that  plaintiff  was  negligent  in  entering 
the  yard  without  giving  signals,  or  con- 
trolling or  attempting  to  control  his 
engine,  although  he  knew  of  a  custom 
for  trains  to  stop  to  take  water,  it  is 
not  error  to  allow  the  plaintiff  to 
testify  that  he  had  his  train  under 
control.  Texas  &  N.  O.  R.  Co.  v. 
Mortensen,  66  S.  W.  99,  27  Tex.  Civ. 
App.  106. 

n.     Running    Train    over    Submerged 
Track. 

In  an  action  for  injuries  to  a  pas- 
senger by  derailment  of  a  train,  evi- 
dence of  defendant's  roadmaster  that 
the  running  of  passenger  trains  over 
submerged  tracks  is  not  dangerous  if 
the  train  is  run  slowly,  especially  if  a 
freight  train  has  just  passed  over  the 
track  with  safety,  was  properly  ex- 
cluded, the  witness'  opinion  not  being 
limited  to  the  conditions  and  surround- 
ings of  the  accident  in  question.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Cain,  84 
S.  \V.  682,  37  Tex.  Civ.  App.  531. 
o.   Efifect  of  Striking  Person  on  Track. 

The  question  of  whether  a  train,  on 
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striking  a  man  standing  or  walking  on 
the  track,  would  throw  him  off  or  run 
over  him,  and  whether  or  not  it  would 
be  more  apt  to  run  over  him  if  he 
were  lying  on  the  track,  is  peculiarly 
within  the  knowledge  of  locomotive 
engineers  and  other  persons  familiar 
with  such  accidents,  and  hence  is  a 
proper  subject  for  expert  testimony. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Matthews, 
66  S.  W.  588,  28  Tex.  Civ.  App.  92, 
rehearing  granted  67  S.  W.  788,  28  Tex. 
Civ.  App.  92. 

p.    Operation  of  Hand  Car. 

Since  the  matter  of  operating  a  hand 
car  is  not  a  matter  of  general  knowl- 
edge, it  may  be  shown  by  expert  testi- 
mony. International  &  G.  N.  R.  Co. 
V.  Martinez  (Civ.  App.),  57  S.  W.  689. 

q.    Cause  of  Accident. 

In  suit  against  a  railway  company 
for  personal  injuries  sustained  by 
brakeman  in  being  thrown  from  a 
train,  the  opinion  of  an  expert  as  to 
the  cause  of  the  parting  of  the  train 
based  on  the  condition  he  saw  them 
in  several  hours  after  the  accident  was 
admissible.  Cox  v.  Missouri,  etc.,  R. 
Co.,  20  Tex.  Civ.  App.  250,  252,  48  S. 
W.   740. 

In  an  action  against  a  railroad  com- 
pany for  injuries  sustained  in  coupling 
cars  a  witness  can  not  testify  that  if 
the  drawheads  on  the  cars  had  been 
in  good  order  plaintiff  would  not  have 
been  injured.  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Colbert  (Civ.  App.),  31  S.  W.  332. 

Evidence  that  one  drawhead  of  a  car 
was  lower  than  another,  and  that  wit- 
ness could  see  by  certain  dents  in  the 
woodwork  that  one  drawhead  had 
slipped  over  the  other,  is  not  inad- 
missible as  opinion  evidence.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Briggs  (Civ. 
App.),  30  S.  W.  933. 

Where  a  witness  qualifies  as  an  ex- 
pert, and  states  that  certain  indenta- 
tions on  a  drawbar  were  made  by  a 
round  instrument,  he  should  be  al- 
lowed   to    state    what,   in   his    opinion, 


that  instrument  was.  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Briggs,  4  Tex.  Civ. 
App.   515,   23   S.   W.   503. 

Evidence  that  the  accident  by  which 
plaintiff's  team  and  wagon  were  in- 
jured "was  caused  by  the  train  back- 
ing up,  and  because  »the  rear  brakeman 
did  not  give  any  signals,"  and  that 
witness  ^'supposed  the  train  crew  saw 
the  wagon  and  team  in  time  to  stop," 
was  incompetent,  as  stating  a  con- 
clusion of  the  witness.  Houston  &  T. 
C.  R.  Co.  V.  Rippetoe  (Civ.  App.),  64' 
S.  W.  1016. 

Contributory  Negligence. — Where, 
in  an  action  for  injuries  received  in  a 
collision  with  a  hand  car,  a  witness 
testified  to  all  the  circumstances  at- 
tending the  accident,  it  was  not  error 
to  exclude  his  evidence  that  plaintiff 
knew  of  the  approach  of  the  hand  car 
in  time  to  enable  him  to  get  out  of  the 
way.  Chicago,  R.  I.  &  T.  Ry.  Co.  v. 
Long,  65  S.  W.  882,  26  Tex.  Civ.  App. 
601. 

W.  CARE  AND  COMPETENCY  OF 
EMPLOYEES. 

Where  witnesses,  in  an  action  for 
injuries  caused  by  a  coemployee's 
negligence,  had  qualified  as  experts, 
their  opinion  that  he  was  incompetent 
was  admissible  in  an  issue  as  to 
whether  his  incompetency  was  known 
to  defendant,  or  could  have  been  dis- 
covered with  due  care.  International 
&  G.  N.  R.  Co.  V.  Jackson,  62  S.  W. 
91,  25  Tex.  Civ.  App.  619. 

A  witness  may  testify  as  to  the 
competency  of  an  engineer,  by  stating 
that  the  latter  was  careless  and  reck- 
less and  unskilled  in  operating  his 
engine.  Terrell  r.  Russell,  42  S.  W. 
129,    16  Tex.    Civ.   App.   573. 

A  witness  who  is  acquainted  with  a 
paity,  and  knows  what  his  occupation 
has  been,  may  be  allowed  to  testify 
that  he  "did  not  have  any  experience 
in  stoppii^  hand  cars  with  brakes." 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Par- 
rish  (Civ.  App.),  43  S.  W.  536. 
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X.    TRADEMARKS,  LABELS,  ETC. 

All  the  facts  were  before  the  court; 
the  trademarks,  the  labels,  the  jugs, 
and  the  packages,  as  presented  for 
sale  in  the  market  by  the  proprietor 
of  "Radam's  Microbe  Killer,"  and  by 
proprietor  of  the  "Microbe  Destroyer." 
It  was  the  province  of  the  court  try- 
ing the  case  without  a  jury  to  decide 
what  impression  would  be  rfiade  by 
them  upon  persons  of  ordinary  intelli- 
gence and  care.  In  such  a  case  an 
expert  should  not  be  allowed  to  decide 
for  him.  It  was  therefore  no  error  in 
the  trial  court  in  rejecting  testimony 
offered  to  prove  the  similarity  of  the 
two  trademarks.  Radam  v.  Microbe 
Destroyer  Co.,  81  Tex.  122,  16  S.  W. 
990. 

Y.    VALUE. 

Opinions  of  witnesses  having  knowl- 
edge of  the  particular  subject  matter 
are  admissible  in  evidence  as  to  ques- 
tion of  value.  G.,  C.  &  S.  F.  R.  Co.  v, 
Maetze,  2  App.  Civ.  Cases,  §  631,  637. 

Value  of  Goods. — In  an  action 
against  a  carrier  for  the  loss  of  a  stock 
of  merchandise,  experts'  evidence  as 
to  the  value  of  the  goods  after  they 
had  testified  that  such  value  was  fixed 
by  the  cost  price  plus  the  cost  of  car- 
riage, and  that,  except  as  varied  by  the 
freight  at  different  points,  such  prop- 
erty had  a  uniform  value  in  the  section 
of  the  state  in  which  the  business  was 
carried  on,  was  competent  to  establish 
the  extent  of  the  loss,  being  unobjec- 
tionable on  the  ground  that  the  ex- 
perts called  such  value  the  market 
value.  Texas  &  P.  Ry.  Co.  v.  Town- 
send    (Civ.   App.),    106   S.   W.   760. 

In  an  action  against  a  carrier  for  the 
loss  of  a  stock  of  merchandise,  ex- 
perts' evidence  as  to  the  value  of  the 
goods  after  they  had  testified  that  such 
value  was  fixed  by  the  cost  price  plus 
the  cost  of  carriage,  and  that,  except 
as  varied  by  the  freight  to  different 
points,  such  property  had  \  uniform 
value    in    the    section    of    the    state    in 


which  the  business  was  carried  on,  was 
sufficient  to  establish  the  extent  of  the 
loss.  Texas  &  P.  Ry.  Co.  v.  Townsend 
(Civ.  App.),  106  S.  W.  760. 

Machinery. — In  an  action  for  the 
breach  of  a  contract  to  deliver  specific 
machinery,  the  difference  in  value  be- 
tween the  machinery  as  furnished  and 
as  contracted  for,  the  same  being  the 
measure  of  damages,  may  be  ascer- 
tained by  the  testimony  of  experts, 
taking  the  price  and  expense  of  de- 
livery as  a  basis,  and  estimating  the 
difference  between  that  amount  and 
the  value  of  the  machinery  actually 
delivered.  Stark  v.  Alford,  49  Tex. 
260. 

Value  of  Crops. — Where  a  witness 
qualifies  himself  as  an  expert  his 
opinion  as  to  the  value  of  crops  at  a 
particular  stage  of  development  is  ad- 
missible. Gulf,  C.  &  S.  F.  R.  Co.  V. 
Simonton,  2  Tex.  Civ.  App.  558,  22  S. 
W.   285. 

Opinions  of  qualified  experts  on 
value  of  crops  are  admissible  though 
ground  of  opinions  not  given.  Galves- 
ton, etc.,  R.  Cp.  V.  Borsky,  2  Tex.  Civ. 
App.  545,  548,  21  S.  W.  1011;  Gulf, 
etc.,  R.  Co.  V.  Simonton,  2  Tex.  Civ. 
App.  558,  562,  22  S.  W.  285. 

Value  of  Live  Stock. — See  ante, 
"Value  of  Live  Stock,"  VI,  P,  7. 

Z.  WATERCOURSES,  DAMS,  AND 
OVERFLOWS. 

A  dam  4  feet  high  was  built  by  de- 
fendant 500  feet  below  plaintiffs  field. 
The  creek  had  banks  from  15  to  30 
feet  higher  than  the  dam.  Plaintiff 
brought  action  for  an  overflow  of  his 
field,  claimed  to  have  been  occasioned 
by  the  dam.  Held,  that  the  testimony 
of  an  expert  in  such  matter,  who  had 
made  a  topographical  survey  of  the 
premises,  should  have  been  allowed  as 
to  whether  such  a  dam,  constructed 
within  such  banks,  and  as  to  whether 
this  particular  dam  in  this  particular 
place,  could  have  any  effect  in  pro- 
ducing an   overflow.    Texas   &   P.   Ry. 
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Co.  V.  Cochrane,  69  S.  W.  984.  29  Tex. 
Civ.  App.  383. 

VII.  Nonexpert  Opinion. 

A.    ADMISSIBILITY. 

1.    General  Rule  and  Exceptions. 

General  Rule. — It  is  a  general  rule 
that  the  mere  opinion,  conclusion,  or 
belief  of  a  witness  is  not  admissible  as 
evidence,  unless  the  witness  qualifies 
as  an  expert.  The  correct  practice  is 
for  the  witness  to  state  the  facts, 
where  they  are  such  as  can  be  detailed 
to  the  jury,  and  leave  it  to  the  jury  to 
draw  the  proper  conclusions  and  de- 
ductions arising  therefrom.  Sheffield  v. 
Sheffield,  3  Tex.  79;  Haynie  i\  Baylor, 
18  Tex..  498,  509;  Clardy  v.  Callicoate, 
24  Tex.  170,  173;  Purnell  v.  Gandy,  46 
Tex.  190;  Gabel  v.  Weisensee,  49  Tex. 
131,  142;  Houston,  etc.,  R.  Co.  v. 
Smith,  52  Tex.  178,  186;  I.  &  G.  N. 
R.  Co.  V.  Klaus,  64  Tex.  293,  294; 
Kauffman  r.  Babcock,  67  Tex.  241, 
244,  245,  2  S.  W.  878;  Shifflet  v. 
Morelle,  68  Tex.  382,  388,  4  S.  W.  843; 
'  Harris  v.  Nations,  79  Tex.  409,  413, 
15  S.  W.  262;  Johnston  v.  Martin,  81 
Tex.  18,  21,  16  S.  W.  550;  Brown  v. 
Mitchell,  88  Tex.  350,  367,  31  S.  W. 
621;  Kansas,  etc.,  R.  Co.  v.  Scott,  1 
Tex.  Civ.  App.  1,  4,  20  S.  W.  725;  Dill 
V.  State,  6  Tex.  Cr.  App.  113,  119;  Mc- 
Knight  V.  State,  6  Tex.  Cr.  App.  158, 
163;  Carr  v.  State,  24  Tex.  Cr.  App. 
562.  568,  7  S.  W.  328;  Johnson  v.  Gal- 
veston, etc.,  R.  (Civ.  App.),  30  S.  W., 
95,  96;  Willis  &  Bro.  v,  Sims  (Civ. 
App.),  57  S.  W.  324;  St.  Louis,  etc.,  R. 
Co.  r.  Ball,  28  Tex.  Civ.  App.  287,  66 
S.  W.  879;  Oakes  v.  Prather  (Civ. 
App.),  81  S.  W.  557,  affirmed  in  98 
Tex.'  627,  no  op. 

The  opinions  of  witnesses  as  to  mat- 
ters concerning  which  the  jury  are  as 
competent  to  form  an  opinion,  from 
the  facts  proven,  as  are  the  witnesses, 
are  inadmissible.  Sheffield  v.  Sheffield, 
3  Tex.  79. 

Evidence    which    is    the    mere    con- ' 


elusion  of  the  witness  as  to  a  matter  of 
facts  of  which  she  claimed  to  have 
knowledge,  is  incompetent.  Oakes  v. 
Prather  (Civ.  App.),  81  S.  VV.  557. 

A  question  eliciting  merely  the  con- 
clusion of  the  witness  as  to  a  matter 
of  opinion  or  of  law  is  not  admissible,, 
and  objections  thereto  when  the  dep- 
ositions were  offered  should  have 
been  sustained.  Purnell  v.  Gandy,  46 
Tex.   190. 

A  witness  may  not  testify  to  legal 
conclusions  from  facts  given  either  by 
himself  or  testified  to  by  another. 
Brown  v.  Mitchell,  88  Tex.  350,  31  S. 
W.  621. 

Exceptions. — ^There  are  exceptions 
to  the  general  rule  that  witnesses  must 
speak  alone  as  to  facts.  There  are 
cases,  where  the  question  is  not  one 
of  science  or  skill,  in  which  witnesses 
are  permitted  to  express  their  opinions. 
And  in  these  cases,  the  witnesses  need 
not  be  men  of  skill  or  science.  In  these 
cases,  too,  the  opinion  given  is  not 
a  speculative  opinion,  but  is  knowledge, 
which  may  amount  to  certainty,  or 
may  not.  Cooper  v.  State,  23  Tex.  331, 
337;  Rogers  v.  Grain,  30  Tex.  284,  290; 
Gulf,  etc.,  R.  Co.  V.  Dunman,  85  Tex, 
176,  181,  19  S.  W.  1073;  Galveston,  etc., 
R.  Co.  V.  Daniels,  9  Tex.  Civ.  App.  253, 
258,  28  S.  W.  548,  711;  Missouri,  etc., 
R..  Co.  V.  Brantley,  26  Tex.  Civ.  App. 
11,  62  S.  W.  94,  affirmed  in  94  Tex. 
692,  no  op. 

The  conclusions  or  opinions  of 
common  observers,  testifying  to  the 
results  of  their  observations  made  at 
the  time  as  to  common  appearances 
or  facts,  and  a  condition  of  things 
which  can  not  be  reproduced  and 
made  palpable  to  a  jury,  are  admis- 
sible under  an  exception  to  the  gen- 
eral rule  excluding  the  conclusions  of 
a  witness.  McCabe  v.  San  Antonio, 
etc.,  Co.,  39  Tex.  Civ.  App.,  614,  88 
S.  W.  387,  affirmed  in  101  Tex.  647, 
no  op. 

"Illustrations  of  this  latter  class  of 
cases,  are  furnished  whenever  witnesses 
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are  called  to  establish  the  identity  of 
an  individual;  to  prove  the  handwriting 
of  any  one;  or  to  testify  concerning  the 
sanity  or  insanity  of  an  individual, 
with  whom  the  witness  is  intimately 
acquainted."  Cooper  v.  State,  23  Tex. 
331,  337. 

"So  it  is  sometimes  the  case  that  no 
better  evidence  can  be  obtained  upon 
questions  relating  to  time,  quantity, 
number,  speed,  distance  and  the  like, 
and  when  this  is  so,  such  evidence  de- 
rived from  actual  observation  is  very 
generally  held  admissible."  Sabine, 
etc.,  R.  Co.  V.  Brousard,  69  Tex.  617, 
622,   7   S.   W.   374. 

"Such  evidence,  however,  should 
never  be  received  unless  the  witness 
is  shown  to  have  been  in  a  position  and 
to  have  used  the  means  necessary  to 
enable  him  to  form  an  estimate." 
Sabine,  etc.,  R.  Co.  v.  Brousard,  69 
Tex.  617,  622,  7  S.  W.  374. 

Principle  upon  Which  Exception 
Admitted. — The  exceptions  to  the  lule 
against  opinion  evidence  are  based 
upon  the  reason  that  the  facts  which 
constitute  the  cause  from  which  the 
opinion  of  the  witness  is  deduced  as  an 
effect,  can  not  themselves  be  so  pre- 
sented or  communicated  to  the  mind 
of  the  jury  as  to  impart  to  them  the 
knowledge  actually  possessed  by  the 
witness.  Turner  v.  Strange,  56  Tex. 
141,  143;  Cooper  v.  State,  23  Tex.  331, 
339;  Missouri,  etc.,  R.  Co.  v,  Martin,  2 
App.  Civ.  Cases,  §  654;  Gulf,  etc.,  R. 
Co.  V.  John,  9  Tex.  Civ.  App.  342,  345, 
29  S.  W.  558,  affirmed  in  93  Tex.  662, 
no  op. 

Opinion,  so  far  as  it  consists  of  a 
statement  of  an  effect  produced  on  the 
mind,  becomes  primary  evidence,  and 
hence  admissible  whenever  a  condition 
of  things  is  such  that  it  can  not  be  re- 
produced and  made  palpable  in  the 
concrete  to  the  jury.  Meyers  v.  State, 
37  Tex.  Cr.  App.  208,  39  S.  W.  111. 
2.  Must  Give  Facts  upon  Which 
Opinion  Is  Based. 

The    mere    opinion    of   a    witness    is 


inadmissible  in  absence  of  the  facts 
;  upon  which  it  is  based.  Cockrill  -a. 
Cox,  65  Tex.  669;  Moore  v.  Kennedy, 
81  Tex.  144,  147,  148,  16  S.  W.  740; 
Gulf,  etc.,  R.  Co.  V.  Hepner,  83  Tex. 
136,  18  S.  W.  441;  Henderson  v.  State, 
49  Tex.  Cr.  App.  511,  93  S.  VV.  550; 
Fults  V,  State,  50  Tex.  Cr.  App.  502, 
98  S.  W.  1057;  First  Nat.  Bank  v.  Mc- 
Ginty,  29  Tex.  Civ.  App.  539,  69  S.  W. 
495;  Hart  v.  Hart  (Civ.  App.),  110  S. 
W.  91. 

No  conclusion  can  rise  higher  than 
the  facts  from  which  it  is  made,  and 
when  conclusion  is  sought  to  be  made 
the  facts  upon  which  it  is  based  must 
be  clearly  proved.  Jones  v.  State,  38 
Tex.  Cr.  App.  87,  105,  40  S.  W.  807, 
41  S.  W.  638. 

Thus  upon  a  trial  for  homicide,  the 
wife  of  the  defendant  had  testified  that 
the  deceased  on  various  occasions  had 
been  guilty  of  improper  and  insulting 
conduct  toward  her,  and  that  she  had, 
previous  to  the  homicide,  communi- 
cated the  fact  of  such  conduct  to  her 
husband,  the  defendant.  To  discredit 
this  testimony  of  the  wife,  the  state 
introduced  a  witness  to  swear  that  on 
one  occasion  he  saw  a  woman  in  the 
office  of  the  deceased,  apparently  on  -t 
friendly  visit;  that  the  deceased  had 
told  the  witness  that  said  woman  was 
Mrs.  J.,  the  name  given  being  the  name 
as  that  of  the  defendant,  and  the  in- 
ference sought  to  be  raised  t>eing  that 
the  woman  in  question  was  the  wife 
of  the  defendant,  and  that  she  had 
made  friendly  visits  to  the  office  of 
the  deceased  subsequent  to  the  date  of 
the  improper  conduct  mentioned  in  her 
evidence.  The  witness  did  not  identify 
the  wife  of  defendant  as  the  woman  he 
had  seen  in  the  office  of  deceased,  and 
his  evidence  was  solely  to  the  effect 
that  deceased  had  stated  that  the 
woman  was  Mrs.  J.  Speaking  upon 
this  evidence  and  its  admissibility  the 
court  said:  "This  testimony,  as  pre- 
sented, is  purely  hearsay.  If,  in  fact, 
Mrs.  Jones  visited  Veal,  as  attempted 
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to  be  shown  by  Richardson,  this  would 
have  been  a  very  strong  circumstance 
with  the  jury,  tending  to  negative  or 
disprove  everything  that  she  had  said 
about  the  insulting  conduct  of  the  de- 
ceased. The  conclusion  would  have 
been  very  strong,  indeed,  that  she  had 
manufactured  this  story  for  the  pur- 
pose of  saving  the  life  and  liberty  of 
her  husband.  Now,  the  rule  is  that  no 
conclusion  can  rise  higher  than  the 
facts  from  which  it  is  made.  When  a 
conclusion  is  sought  to  be  made,  the 
fact  upon  which  it  is  based  must  be 
clearly  proved.  Vague  suspicions,  lead- 
ing to  hurtful  conclusions,  are  not  per- 
mitted in  law."  Jones  v.  State,  38  Tex. 
Cr.  App.  87.  40  S.  W.  807,  41  S.  W. 
638.     See   Burrill  Cir.   Ev.,  p.   126. 

A  nonexpert  may  express  his  op'nion 
if  he  has  seen  and  observed  cause  and 
effect,  and  states  the  facts  upon  which 
his  opinion  is  based.  Gulf,  etc.,  R.  Co. 
V.  Richards,  83  Tex.  203,  206.  18  S.  VV. 
611. 

Nonexperts  giving  the  facts  upon 
which  their  opinions  are  based  may 
testify  to  such  opinions.  Such  wit- 
nesses should  not  be  permitted  to  in- 
dulge in  argument  upon  the  subjects 
on  which  their  opinions  are  given,  un- 
less called  upon  in  cross-examination. 
Galveston,  etc.,  R.  Co.  v.  Daniels,  1 
Tex.   Civ.   App.   695,   20   S.   W.   955. 

In  determining  whether  a  judgment 
is  excessive,  as  required  by  Laws  1893, 
p.  89,  the  court  of  civil  appeals  will 
disregard  the  opinions  of  witnesses  as 
to  the  value  of  the  property  in  dis- 
pute, unaccompanied  by  any  statement 
as  to  their  means  of  knowledge.  Ft. 
Worth  &  R.  G.  Ry.  Co.  v.  Hurd  (Civ. 
App.),  24  S.  W.   995. 

A  married  woman  testified,  in 
answer  to  interrogatories  as  to  where 
and  how  she  obtained  the  money  paid 
for  the  land  in  controversy  that  "the 
money  was  her  own,"  and  "her  in- 
dividual money,"  and  that  she  "bought 
the  lots  herself,  with  her  own  indi- 
vidual money."  Held  that,  as  witness 
7    Tex— 66 


had  refused  to  testify  to  the  facts,  her 
answers  were  properly  stricken  out  as 
conclusions  of  law.  Ballew  v.  Casey 
(Sup.),   9   S.   W.   189. 

3.  Sufficiency  of  Facts  or  Knowledge 
upon  Which  Opinion  Based;  Quali- 
fication of  Witness. 

a.  In  General. 

In  order  to  render  such  evidence 
competent  the  facts  must  appear  to  be 
such  as  would  enable  them  to  arrive 
at  an  intelligent  opinion  with  respect 
to  the  subject.  Gulf,  etc.,  R.  Co.  v, 
Hepner,  83  Tex.  136,  18  S.  W.  441. 

A  question  and  answer  given,  which 
affords  a  conclusion  from  facts  known 
to  the  witness,  may  properly  go  to  the 
jury  as  evidence,  though  the  weight 
of  such  testimony  be  little.  Tompkins 
V.  Toland,  46  Tex.   584. 

Want  of  familiarity  with  a  subject 
about  which  a  witness  testifies,  is  no 
objection  to  admissibility  of  testi- 
mony; it  goes  only  to  its  weight.  Gon- 
zales College  V.  McHugh,  21  Tex.  257, 
259. 

b.  In  Particular  Cases. 

See,  generally,  post,  "Particular  Sub- 
jects of  Opinion  Evidence  and  the 
Evidence  Admissible  Thereon,"  VII, 
C,  et  seq. 

(1)  Opinion  of  Impeaching  Witness. 

When  it  was  apparent  that  the  belief 
of  a  witness,  inti^duced  to  impeach  the 
testimony  of  another  witness,  was 
based  upon  his  individual  opinion  and 
feelings,  and  not  upon  his  knowledge 
of  the  reputation  for  veracity  of  the 
assailed  witness  in  the  community  of 
his  residence,  the  testimony  of  the  im- 
peaching witness  was  properly  ex- 
cluded.   Ayers  v.  Duprey,  27  Tex.  593. 

(2)  Freight  Rates. 

It  is  not  error  to  permit  a  witness 
to  testify  from  his  own  knowledge  as 
to  what  the  freight  rates  between  two 
points  are,  where  he  testifies  that  he 
knows  it  because  he  has  paid  it  a 
number  of  times.  Texas  Cent.  R.  Co. 
V.   Miller   (Civ.  App.),  88  S.  W.  499. 
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c.  Review  of  Discretion  of  Trial  Court. 

Where  a  witness  is  qualified  to  give 
an  opinion  as  to  the  value  of  land  in 
condemnation  proceedings  is  largely 
within  the  discretion  of  the  trial  judge. 
Telephone  &  Telegraph  Co.  v.  Forke, 
2  Willson,  Civ.  Cas.  Ct.  App.  §  365. 

4.  Opinions  upon  Mixed  Questions  of 
Law  and  Fact 

The  fact  that  a  witness  may  possess 
greater  knowledge  as  to  the  existence 
of  facts  entering  iqto  an  inquiry  than 
the  jury  would  be  supposed  to  have 
does  not  render  his  conclusion  admis- 
sible where  such  conclusion  is  based 
upon  a  mixed  question  of  law  and  fact 
Houston  &  T.  C.  R.  Co.  v.  Robert^ 
101  Tex.  418,  108  S.  W.  808. 

Where,  in  an  action  against  a  car- 
rier for  rough  handling  of  and  delay  in 
transporting  cattle,  there  was  evidence 
of  the  value  of  the  cattle  on  their  ar- 
rival at  the  point  of  destination  in  the 
condition  described,  and  of  their  value 
when  received  by  the  carrier  for  ship- 
ment, testimony  of  witnesses  as  to 
what,  in  their  opinion,  would  have  been 
the  reasonable  value  of  the  cattU^  if 
transported  within  a  reasonable  time 
and  with  ordinary  care,  was  erroneous, 
as  calling  for  the  opinion  of  the  wit- 
nesses on  a  mixed  question  of  law  and 
fact.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Kimble,  49  Tex.  Civ.  App.  622,  109  S. 
W.  234.  • 

6.  Opinions  Encroaching  upon  the 
Province  of  the  Jury. 

Conclusions  and  Inferences  Which 
Jury  Should  Draw.— "A  fact  known  to 
the  witness,  though  only  from  his  own 
consciousness,  and  which  may  be 
pertinent  to  the  issue,  is  admissible, 
but  not  when  to  such  fact  is  added  the 
exercise  of  the  judgment  upon  its  re- 
lation to  other  facts  and  an  opinion 
upon  such  combination  is  expressed." 
Schmick  v,  Noel,  72  Tex.  1,  4,  8  S. 
W.   83. 

A  witness  can  not,  from  statements 
and  acts  of  plaintiff  in  evidence,  testify 


that  he  is  a  liar  and  thief;  it  being  for 
the  jury  to  determine  what  conclusion 
should  be  drawn  from  the  evidence. 
Bailey  v.  Chapman,  38  S.  W.  544,  15 
Tex.  Civ.  App.  240. 

The  belief  or  opinion  of  a  witness  to 
the  effect  that  certain  other  persons 
would  swear  to  the  truth  was  not  ad- 
missible. Hardin  v.  St.  Louis  South- 
western Ry.  Co.  of  Texas  (Civ.  App.), 
88  S.  W.  440. 

A  witness  who  has  testified  as  to 
what  certain  persons  had  told  him 
should  not  be  permitted  to  state  that 
he  was  sure  they  had  not  lied  to  him. 
Clapp  V.  Branch,  11  Tex.  Civ.  App. 
203,  207,  32  S.  W.  735. 

Statements  of  a  witness  as  to  his 
conclusions  drawn  from  the  facts 
shown  by  exhibits,  or  his  opinion  as 
to  what  is  the  law  are  not  admissible. 
Pioneer  Sav.,  etc.,  Co.  v.  Peck,  20  Tex, 
Civ.  App.  Ill,  132,  49  S.  W.  160,  af- 
firmed  in   93   Tex.   717,   no  op. 

It  is  error  to  permit  a  party  to 
testify  to  the  meaning  of  depositions 
and  writings  on  file  in  a  case,  as  it  is 
an  invasion  of  the  province  of  the  jury. 
Thomson-Houston  Electric  Co.  x'. 
Berg,  10  Tex.  Civ.  App.  200,  30  S.  W. 
454. 

Before  the  trial,  plaintiff  told  wit- 
ness that .  if  he  would  tell  the  truth 
about  the  matter  he  would  not  lose 
anything.  Witness  offered  to  state 
that  he  understood  this  as  a  hint  to 
testify  in  plaintiff's  favor.  The  evi- 
dence wtis  objected  to  as  being  merely 
the  opinion  of  the  witness.  Held,  that 
it  was  properly  excluded,  it  being  Tor 
the  jury  to  judge  the  meaning  of  the 
expression.  Gulf,  C.  &  S.  F.  R.  Co. 
V.   Fox   (Sup.),  6  S.  W.  569. 

A  witness  testifying  as  to  the  effect 
of  certain  injuries  received  by  plaintiff 
may  testify  that  he  is  satisfied  with  the 
correctness  of  his  conclusion  as  to  the 
injuries.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Sledge  (Civ.  App.),  30  S. 
W.  1102. 
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Opinion  Embracing  Very  Matter  at 
Issue. — When  an  issue  is  one  upon 
which  a  witness  may  properly  state  his 
opinion,  it  is  immaterial  that  his  an- 
swer embraces  very  issue  on  trial. 
Scalf  V.  Collin  County,  514,  16  S.  W. 
314. 

6.  Irrelevant  Opinion. 

In  a  suit  to  set  aside  a  transfer  of 
an  insolvent's  property  for  fraud,  the 
theory  of  a  witness  as  to  what  induced 
the  buyer  to  pay  an  exorbitant  price 
therefore  is  irrelevant,  since  the  issue 
is  the  market  value  of  the  goods  when 
sold.  Halff  V,  Goldfrank  (Civ.  App.), 
49    S.    W.    1095. 

7.  Appeal  and  Error. 

Admission  of  Similar  Evidence  with- 
out Objection. — The  right  to  complain 
of  evidence  that  it  was  merely  the 
opinion  of  witness  is  lost  where  testi- 
mony of  the  same  character  from 
other  witnesses  went  to  the  jury  un- 
challenged. Galveston,  etc.,  R.  Co.  v. 
Eckles,  25  Tex.  Civ.  App.  179,  60  S. 
W.  830,  affirmed  in  94  Tex.  705,  no  op. 

B.  EVIDENCE  HELD  TO  BE  OR 
NOT  TO  BE  OPINION  EVI- 
DENCE. 

See  post,  "Particular  Subjects  of 
Opinion  Evidence  and  the  Evidence 
Admissible  Thereon,"  VII,  C,  et  seq. 

C.  PARTICULAR  SUBJECTS  OF 
OPINION  EVIDENCE  AND 
THE  EVIDENCE  ADMISSIBLE 
THEREON. 

1.  Matters  of  Common  Appearance  and 
Observation. 

a.  In  General 

See  ante,  "General  Rule  and  Excep- 
tions," VII,  A,  1. 

b.  Time  and  Distance. 

The  opinion  of  a  witness  as  to  time, 
space,  or  distance  is  admissible.  In- 
ternational &  G.  N..R.  Co.  V.  Satter- 
white,  47  S.  W.  41,  19  Tex.  Civ.  App. 
170. 

On  a  trial  for  murder,  where  a  wit- 
ness   was    asked   to   state    whether    he 


knew  the  distance  from  a  certain  point 
to  where  defendant  stood  when  he 
shot  deceased  on  a  certain  date,  an 
objection  thereto  because  irrelevant 
and  incompetent  and  hearsay  was 
properly  overruled,  since  the  witness 
could  properly  state  whether  he  knew 
the  distance  between  two  certain 
points.  Neely  v.  State  (Cr.  App.),  56 
S.  W.  625. 

Time  to  Deliver  Telegram. — On  the 
trial  of  an  action  for  a  failure  to  de- 
liver a  telegran^  it  was  not  reversible 
error  for  the-  court  to  permit  plaintiff 
to  testify  that  it  would  not  have  taken 
a  person  more  than  30  minutes  to  de- 
liver a  message  to  him,  at  the  place 
where  he  was  working  when  the  tele- 
gram should  have  been  delivered. 
Western  Union  Tel.  Co.  v.  Drake,  38 
S.  W.  632,  14  Tex.  Civ.  App.  601. 

Time    Required    to    Cross    Track. — 

In  an  action  for  injuries  received  by  a 
collision  at  a  railroad  crossing,  it  is 
proper  to  allow  a  witness  to  state  how 
long  it  would  take  a  team  to  cross  the 
track  from  the  beginning  of  the  ap- 
proach to  the  crossing.  International 
&  G.  N.  R.  Co.  r.  Kuehn,  2  Tex.  Civ. 
App.  210,  21  S.  W.  58. 

Whether  Injured  Person  Had  Time 
to  Get  Off  Track. — One  not  an  expert 
can  not  testify  as  to  whether  a  man 
walking  on  a  railroad  track  had  time 
to  get  oflF  the  track  after  signals  had 
been  given  by  a  locomotive.  Houston 
&  T.  C.  R.  Co.  V.  Smith,  52  Tex.  178. 

Held    Not    to    Be    Opinion. — In   an 

action  by  a  landlord  for  conversion  of 
a  crop  delivered  by  his  tenant  and  sub- 
tenants to  third  persons  made  defend- 
ants, the  testimony  of  a  witness  that  the 
crop  was  delivered  within  two  or  three 
weeks  after  the  same  was  threshed, 
and  that  the  delivery  did  not  take  over 
two  weeks,  was  competent  as  a  state- 
ment of  a  fact,  and  not  a  mere  con- 
clusion. Sexton  Rice  &  Irrigation  Co. 
V.  Sexton,  48  Tex.  Civ.  App.  190,  106 
S.    W.    728. 
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Sufficiency  of  Knowledge  on  Which 
Opinion  Based.  —  Where  a  a  witness 
stated  that  he  had  seen  the  distances 
between  two  points  on  a  certain  rail- 
road set  out  in  defendant's  folder,  had 
traveled  over  the  road,  and  could  judge 
of  the  distances  by  the  amount  of  fare 
paid,  he  was  entitled  to  testify  what 
he  thought  the  distance  was.  San  An- 
tonio &  A.  P.  Ry.  Co.  V,  Griffith  (Civ. 
App.),  70   S.   W.   438. 

c.  Location,  Relative  Position  of  Per- 

sons and  Objects. 

Statements  by  a  witness  that  he  saw 
deceased  standing  upon  the  pilot  of 
an  engine,  and,  in  his  belief,  upon  the 
right  side  of  the  pilot,  are  admissible, 
not  as  statements  of  belief,  but  as 
showing  the  position  of  the  deceased 
according  to  witness'  recollection. 
Terrell  v.  Russell,  16  Tex.  Civ.  App. 
573,  42  S.  W.  129,  affirmed,  in  93  Tex. 
721,  no  op. 

In  an  action  for  a  breach  of  a  liquor 
dealer's  bond  providing  that  he  should 
keep  an  open  house,  testimony  that  a 
screen  inside  the  saloon  obstructed  the 
view  was  not  objectionable  as  being 
opinion  evidence.  Merzbacher  v.  State 
(Civ.  App.),  36  S.  W.  308,  309. 

d.  Speed. 

In  an  action  by  the  driver  of  a  hose 
cart  of  a  fire  department,  and  his 
minor  son,  a  member  of  such  depart- 
ment, against  a  street  railway  com- 
pany, for  personal  injuries  to  the  son 
received  while  crossing  defendant's 
track,  caused  by  *  its  defective  con- 
struction, such  driver  may  give  his 
opinion  as  to  whether  he  was  driving 
ut  the  time  at  a  safe  rate  of  speed, 
where  it  appears  that  he  has  had  much 
experience  in  driving  such  carts. 
Houston  City  St.  Ry.  Co.  *z/.  Richart 
(Civ.  App.),  27  S.  W.  918. 
2.  Age. 

Qualification  of  Witness. — Brother 
is  -competent  witness  as  to  age  of  party 
and  may  base  his  testimony  upon  dec- 
larations     of      mother.       Kalteyer      v. 


Wipff,   92   Tex.   673,   680,   52   S.   W.   63, 
affirming  49  S.  W.  1055. 

The  opinions  of  a  daughter,  and  of 
another,  who  had  known  deceased  a 
long  time,  as  to  his  age,  are  admissible; 
the  daughter  testifying  that  deceased 
did  not  know  his  age  exactly,  and  that 
his  age  was  not  in  the  family  Bible. 
St.  Louis  Southwestern  Ry.  Co.  of 
Texas  z\  Bowles,  72  S.  W.  451,  32  Tex. 
Civ.  App.  118. 

3.      Appearance,     Conduct     and     De- 
meanor. 

As  to  Whether  One  Was  Looking 
at  a  Certain  Person. — Testimony  that 
witness  could  not  say  whom  a  certain 
person  was  looking  at,  but  that  he 
looked  as  if  he  were  looking  at  M.,  is 
admissible  within  the  rule  allowing 
witnesses  to  state  the  appearances  ok 
things  coming  under  their  observation. 
(Civ.  App.)  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Miller,  79  S.  W.  1109,  35  Tex.  Civ. 
App.  116,  judgment  affirmed  83  S.  W. 
182,  98   Tex.   270. 

Conduct  as  Polite,  Courteous,  or 
Otherwise. — In  an  action  against  a 
railway  company  for  refusing  a  ticket, 
witnesses  may  testify  whether  the  con- 
ductor, on  refusing  the  ticket,  was 
polite  and  courteous,  or  otherwise, 
though  the  question  calls  for  their 
opinion.  Rutherford  v,  St.  Louis  S.  W, 
Ry.  Co.  of  Texas,  67  S.  W.  161,  28 
Tex.    Civ.    App.    625. 

Conduct  Showing  Grief. — ^The  con- 
dut:t  of  plaintiffs  wife,  showing  grief 
at  being  unable  to  attend  her  father's 
funeral,  may  be  shown  by  bystanders 
as  evidence  of  damage.  Western  Union 
Tel.  Co.  V.  Carter  (Civ.  App.).  20  S. 
W.  834,  reversed  in  85  Tex.  580. 

Cause  of  Conduct  as  Indicating  Pur- 
pose, Intention. — In  trespass  to  try 
title,  a  statement  of  a  witness  that  he 
knew  that  plaintiff  had  not  abandoned 
a  sheriffs  sale  of  the  land  because  of 
his  whole  course  of  conduct  in  regard 
thereto,  and  especially  by  his  indigna- 
tion at  the  perfidy  of  his  agent  in  try- 
ing  to  keep   the    land    after   buying  it 
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for  him  as  per  agreement,  was  prop- 
erly excluded  as  being  but  the  con- 
clusion of  the  witness  and  argumenta- 
tive.    Byrnes  v.  Morris,  53  Tex.  213. 

Conduct  as  Indicating  Intention  to 
Commit  Suicide. — Testimony  on  the 
issue  of  suicide,  in  an  action  on  a  life 
policy,  that,  the  last  time  witness  saw 
deceased  conscious,  there  was  nothing 
in  his  actions  or  remarks  to  indicate 
that  he  had  the  least  intention  of  tak- 
ing his  own  life,  is  objectionable,  as 
being  the  opinion  of  the  witness.  Mu- 
tual Life  Ins.  Co.  v.  Hayward,  27  S. 
W.  36,  12  Tex.  Civ.  App.  392,  34  S. 
W.  801. 

Intoxication. — A  witness  may  give 
his  opinion  as  to  whether  another  per- 
son was  drunk.  Pace  r.  State  (Cf. 
App.),  79  S.  W.  531. 

In  an  action  against  a  carrier  for 
mental  anguish  and  pain  suffered  by  a 
female  passenger,  owing  to  the  con- 
ductor of  the  train  having  permitted 
profane  and  indecent  language  in  the 
car,  testimony  that  some  of  the  pas- 
sengers were  either  drunk  or  seemjd 
to  be  so,  and  were  rude  and  boisterous, 
was  not  objectionable  as  the  opinion 
of  the  witness.  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Wright  (Civ.  App.), 
84  S.   W.  270. 

Held  Not  to  Be  Opinion. — The  state- 
ment of  a  witness  that  the  agent  of  a 
railway  company  saw  the  children  ac- 
companying plaintiff  before  he  gave 
them  the  tickets  is  the  statement  of 
a  fact,  and  not  the  conclusion  of  the 
witness.  International  &  G.  N.  R.  Co. 
V.  Anchonda,  75  S.  W.  557,  33  Tex. 
Civ.   App.  24. 

In  an  action  against  a  railroad  for 
injuries  to  a  child  at  a  crossing,  testi- 
mony that  a  brakeman  stood  near,  and 
knew,  as  a  fact,  that  the  plaintiff  and 
children  with  him  were  attempting  to 
cross,  is  not  objectionable,  as  being 
the  opinion  of  the  witness.  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  West  (Civ.  App.), 
36   S.   W.   101. 

Same;   Appearance   of   Person  after 


Accident. — In  an  action  for  personal 
injuries  on  an  issue  as  to  whether  or 
not  plaintiff  was  injured,  testimony  of 
a  person  at  whose  house  plaintiff  had 
visited  after  the  accident  that,  at  the 
time  of  the  visit,  nothing  in  her  ap- 
pearance or  actions  indicated  that  she 
was  hurt  or  injured  was  not  an  ex- 
pression of  witness'  opinion  as  to  plain- 
tiff's having  been  injured,  but  only 
testimony  as  to  her  appearance,  and 
hence  was  admissible.  St.  Louis  &  S. 
F.  R.  Co.  V.  Boyer,  44  Tex.  Civ.  App. 
311.  97  S.  W.  1070. 

4.  Boundaries  and  Survesrs. 

A  witness  need  not  be  an  expert,  to 
testify  to  marks  on  trees  purporting 
to  relate  to  a  survey.  Vogt  v.  Geyer 
(Civ.   App.),  48   S.   W.    1100. 

Witness  testified  that  the  land  de- 
scribed in  the  petition  was  embraced 
in  that  involved  in  the  judgment,  and 
to  this  testimony  objection  was  made 
upon  the  ground  that  witness  did  not 
show  himself  qualified  as  an  expert 
surveyor  nor  how  he  knew  the  facts 
testified  to.  Held,  that  if  the  witness 
knew  of  his  own  personal  knowledge 
the  fact  to  which  he  testified  his  testi- 
mony was  competent,  although  he  had 
no  knowledge  of  surveying.  Henry  v. 
Red  Water  Lumber  Co.,  46  Tex.  Civ. 
App.  179,  102  S.  W.  749,  affirmed  in 
102  Tex.  584,  no  op. 

5.  Business,  Occupation,  etc. 

a.  Business  in  Which  Certain  Person 

Engaged. 
A  question  calling  for  the  opinion  of 
a  witness  as  to  whether  defendant  had 
been  engaged  in  the  retail  liquor  busi- 
ness during  a  certain  time  was  properly 
excluded.  Grady  v.  Rogan,  2  Willson, 
Civ.  Cas.  Ct.  App.  §  264. 

b.  Profit  and  Loss  of  Business. 

It  is  not  reversible  error  to  allow  a 
witness  to  state  what  was  the  clear 
profit  on  a  particular  transaction,  after 
he  has  testified  fully  as  to  the  items 
of  receipts  and  disbursements  in  the 
transaction.  Glass  v.  Wiles  (Sup.),  14 
S.  W.  225. 
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c.    Solvency  and  Insolvency. 

The  opinion  of  witnesses  as  to  sol- 
vency is  not  objectionable  as  a  con- 
clusion of  law  or  fact.  Reed  v,  Tim- 
mins,  52  Tex.  84,  87. 

Of  Person  Making  Fraudulent  or 
Voluntary  Conveyance. — Where  a 
creditor  of  a  deceased  husband  sought 
to  subject  property  conveyed  by  him 
to  his  wife,  by  a  deed  which  was  not 
recorded  until  after  the  husband's 
death,  he  is  competent  to  testify  that 
the  husband  was  insolvent  at  the  date 
of  the  deed;  he  having  given  the  facts 
on  which  he  based  his  opinion.  Gon- 
zales V.  Adoue  (Civ.  App.),  56  S.  W. 
543  (see  93  Tex.  684,  no  op.). 

Of  Estate. — A  witness  may  testify 
as  to  the  solvency  of  an  estate.  Reed 
V.  Timmins,  52  Tex.  84. 

Oral  evidence  that  the  personal 
property  of  an  estate  is  sufficient  to 
pay  the  debts  is  objectionable  as  opin- 
ion evidence.  McCown  v,  Terrell 
(Civ.  App.),  40  S.  W.  54,  reversed  Ter- 
rell V.  McCown,  43  S.  W.  2,  91  Tex.  231. 

Of  Corporation;  Qualification  of 
Witness. — In  an  action  for  fraudulent 
representations  inducing  plaintiff  td^ 
buy  corporate  stock,  the  person  who 
acted  as  secretary,  bookkeeper,  and 
treasurer  of  the  corporation  was  a 
competent  witness  by  whom  to  prove 
that  at  the  time  plaintiff  purchased  his 
stock  the  corporation  did  not  have 
sufficient  assets  to  authorize  represen- 
tations made  by  defendant  that  the 
company  was  perfectly  solvent.  Col- 
lins V.  Chipman,  95  S.  W.  666,  41  Tex. 
Civ.  App.  563, 

On  an  issue  as  to  solvency  of  an 
association  at  a  particular  time,  a  wit- 
ness can  not  give  his  opinion,  gath- 
ered from  the  records,  books,  and 
interviews  with  various  persons,  as 
to  its  solvency  at  such  time,  where  no 
facts  that  he  discovered  are  disclosed. 
Pioneer  Savings  &  Loan  Co.  v.  Peck, 
49  S.  W.  160,  20  Tex.  Civ.  App.  111. 

Evidence  Not  Held  to  Be  Opinion. 
— On  an  issue  whether  defendant  was 


financially  able  to  buy  property  at  a 
certain  time,  a  witness  who  testifies 
that  he  has  knowledge  of  defendant's 
condition  at  that  time  does  not  give 
a  mere  conclusion,  in  stating  that  de- 
fendant then  "had  nothing."  Davis 
V.  Davis,  49  S.  W.  726,  20  Tex.  Civ. 
App.  310. 

As  to  What  Constitutes  Insolvency. 
— The  opinion  of  a  witness  as  to  what 
constitutes  the  insolvency  of  a  sav- 
ings and  loan  association  is  inadmis- 
sible, since  such  question  is  for  the 
court.  Pioneer  Savings  &  Loan  Co. 
V.  Peck,  49  S.  W.  160,  20  Tex.  Civ. 
App.  111. 
d.  Particular  Business  or  Occupation. 

See  post,  "Contracting  and  Build- 
ing," VII,  C,  7;  "Electricity."  VII,  C. 
10;  "Insurance,"  VI,  C,  13;  "Railroad- 
ing," VII,  C,  24,  et  seq.;  "Well  Drill- 
ing," VII,  C.  31. 

6.  Character,    Reputation    and    Influ- 
ence; Habits. 

Evidence  that  plaintiff  in  an  action 
for  injuries  was  a  hard-working 
woman  was  not  objectionable  as  a 
conclusion.  St.  Louis  &  S.  F.  R.  Co. 
V.  Smith,  79  S.  W.  340,  34  Tex.  Civ. 
App.  612. 

Reputation  and  Influence  of  News- 
paper.— In  a  libel  suit,  it  is  proper  to 
reject  an  offer  of  evidence  that  defend- 
ant's paper  "has  a  greater  power  of 
molding  public  opinion  throughout 
the  state  than  any  other  paper  in  it," 
though  coupled  with  the  offer  of 
proper  evidence  as  to  the  circulation 
of  the  paper,  since  the  extent  of  the 
paper's  influence  is  matter  of  opinion. 
Patten  v,  Belo,  79  Tex.  41,  14  S.  W. 
1037. 

7.  Contracting  and  Building. 

a.  Quality  of  Work  and  Labor;  Com- 
pensation. 
In  an  action  brought  to  recover 
compensation  for  a  stipulated  job  of 
carpenter's  work,  and  upon  a  quantum 
meruit  for  extra  work,  it  was  error 
wholly    to    exclude    the    testimony    of 
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witnesses  who  were  not  carpenters  as 
to  the  character  of  the  work.  Carroll 
T.  Welch,  26  Tex.  147. 

Testimony  of  a  witness  not  mechanic 
himself,  as  to  quality  and  character  of 
mechanical  work,  is  admissible,  but 
weight  to  be  given  such  testimony  is 
tor  jury  to  determine.  Carroll  v. 
Welch,  26  Tex.  147,  149;  Gonzales  Col- 
lege V.  McHugh,  21  Tex.  257,  followed. 

b.   Bridges. 
Construction;    Strength;    Soundness. 

— A  nonexpert  witness,  unfamiliar  with 
the  character  and  construction  of  a 
bridge  and  with  the  requisite  strength 
of  such  structure,  is  incompetent  to  ex- 
press an  opinion  as  to  its  strength  and 
safety  hence  the  admission  of  deposi- 
tions containing  such  testimony  was 
error.  San  Antonio,  etc.,  R.  Co.  v. 
Lynch  (Civ.  App.),  55  S.  W.  517. 

In  an  action  against  a  railroad  com- 
pany for  mjuries  received  by  a  defect- 
ive bridge,  a  nonexpert  witness  should 
not  be  allowed  to  state  that,  if  the 
timbers  of  the  bridge  had  been  larger 
and  sound,  the  bridge  would  have  been 
sufficient  for  the  uses  of  the  railroad 
company  except  in  extraordinary  rain- 
falls as  such  testimony  is  not  within 
the  rule  which  allows  a  nonexpert  wit- 
ness to  state  facts  within  his  knowl- 
edge, and  give  an  opinion  on  these 
facts.  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Daniels,  1  Tex.  Civ.  App.  695,  20  S. 
W.  955. 

In  an  action  for  damages  caused  by 
a  defective  bridge  it  was  not  error  to 
refuse  to  permit  a  witness  to  testify 
where  travelers  were  expected  to  cross 
such  bridge,  and  as  to  whether  it  was 
in  good  condition  on  a  certain  day  pre- 
ceding the  accident,  when  he  examined 
it,  since  such  evidence  was  mere  opin- 
ion. City  of  Marshall  v.  McAllister,  54 
S.  W.   1068,  22  Tex.   Civ.   App.   214. 

In  an  action  for  injuries  caused  by 
a  defective  bridge,  a  nonexpert  witness 
can  not  testify  that,  judging  from  its 
appearance  and  his  inspection  of  the 
bridge,  he  should  think  it  needed  re- 


pair. Baldridge  &  Courtney  Bridge 
Co.  V,  Cartrett,  75  Tex.  628,  13  S.  W.  8. 

Destruction;  Cause  of.-— In  an  ac- 
tion against  a  railroad  company  for 
injuries  caused  by  the  fall  of  its  bridge, 
the  opinion  of  a  nonexpert  witness, 
who  examined  the  bridge  immediately 
after  the  wreck,  as  to  the  cause  of  its 
fall,  is  competent,  if  he  has  qualified 
himself  by  stating  the  facts  upon 
which  his  opinion  is  based.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  V.  Daniels,  9 
Tex.   Civ.   App.  253,  28   S.   W  548,  711. 

In  an  action  for  injuries  caused  by 
a  defective  bridge,  one  who  lives  near 
the  bridge,  and  is  familiar  with  the 
canon  over  which  it  was  built,  and 
who  has  sworn  that  it  was  built  on  a 
gravelly  or  soft  foundation,  is  compe- 
tent to  give  an  opinion  as  to  the  effect 
of  a  freshet  on  such  gravel!  founda- 
tion. Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Daniels,  9  Tex.  Civ.  App.  253,  28  S. 
W.  548,  711. 

8.  Construction  and  Interpretation  of 
Language. 

Spoken  Language.— It  is  incompe- 
tent for  a  witness  to  state  that  a  mes- 
sage from  him  did  not  contain  threats 
of  a  criminal  prosecution,  but  he 
should  state  the  language  of  the  mes- 
sage and  leave  its  import  and  mean- 
ing for  the  jury.  Perkins  v.  Adams  & 
Co.,  17  Tex.  Civ.  App.  331,  43  S.  W. 
529. 

Written  Language.— Testimony  that 
the  estimates  of  an  engineer,  under  a 
contract  between  a  railroad  company 
and  contractors  employed  to  build  a 
road,  included  damages  for  delay  in 
furnishing  materials,  was  inadmissible 
as  an  opinion  and  conclusion  of  the 
witness.  Gorham  v.  Dallas  C.  &  S.  W. 
Ry.  Co.,  95  S.  W.  551,  41  Tex.  Civ. 
App.   615. 

Testimony  that  particular  improve- 
ments to  defendant's  property,  into 
which  material  furnished  entered,  were 
intended  to  be  provided  for  by  a  deed 
of  trust  executed  by  defendant,  was  a 
mere  opinion  or  conclusion  of  the  wit- 
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ness.  (Civ.  App.)  Martin  v.  Texas  Bri- 
quette &  Coal  Co.,  77  S.  W.  651,  judg- 
ment affirmed  Vaughan  Lumber  Co.  v, 
Martin,  81   S.  W.  1,  98  Tex.  80. 

A  certificate  of  the  secretary  of  a 
lodge  of  Masons  as  to  when  a  certain 
person  became  a  member  of  the  lodge 
was  inadmissible  to  establish  the  fact 
as  the  certificate  merely  stated  the 
conclusions  of  the  witness  derived 
from  the  lodge  records.  Howard  v. 
Russell,  75  Tex.  171,  12  S.  W.  525. 

Legal  Effect. — An  opinion  or  conclu- 
sion of  a  witness  as  to  the  legal  effect 
of  a  written  contract  is  not  admissible, 
e.  g.,  a  railroad  construction  contract. 
Gulf.  etc..  R.  Co.  V.  Shearer,  1  Tex. 
Civ.  App.  343,  347,  21  S.  W.  133,  af- 
firmed in  93  Tex.  662,  no  op. 

9.   Damages. 

a.  General  Rule  as  to  Admissibility  of 
Opinion. 

Damages  must  be  established  like 
any  other  fact,  and  no  testimony 
which  amounts  to  mere  opinion  is 
competent.  International  &  G.  N.  Ry. 
Co.  V,  Philips,  63  Tex.  590;  Turner  v. 
Strange,  56  Tex.  141,  144;  Southern 
Pac.  R.  Co.  V,  Duncan,  3  App.  Civ. 
Cases,    §   234. 

"In  this  state  the  general  rule  is, 
that  the  opinion  of  a  witness  as  to 
damages  is  not  admissible.  (W.  &  W. 
Con.  Rep.,  §  1109.)"  Southern  Pac.  IR. 
Co.  V.  Duncan,  3  App.  Civ.  Cases, 
§  234. 

"There  are  exceptions  to  this  gen- 
eral rule,  however.  (2  W.  &  W.  Con. 
Rep.r  §§  365,  392.)"  Southern  Pac.  R. 
Co.  V.  Duncan,  3  App.  Civ.  Cases, 
§  234. 

Measure  of  Damages.— It  is  error  to 
allow  a  witness  to  give  his  opinion  as 
to  the  measure  of  damages.  Houston 
&  T.  C.  R.  Co.  V.  Burke,  55  Tex.  323. 

The  measure  of  damages  for  wrong- 
ful branding  of  cattle  can  not  be 
proved  by  opinion  evidence.  Taylor 
V.  Long  (Sup.),  16  S.  W.  1084. 


b.  As  to  Whether  Claim  Filed. 

Where,  in  an  action  against  a  carrier 
by  a  shipper,  a  witness  testified  to 
facts  within  his  knowledge  which 
showed  that,  if  a  claim  for  damages 
had  been  made  by  plaintiff  before 
commencement  of  suit,  the  same  w^ould 
have  passed  through  his  hands,  his 
further  testimony  that  it  was  not  prob- 
able that  any  such  claim  could  be 
made  without  coming  to  his  knowl- 
edge was  properly  excluded  as  a  con- 
clusion. (Civ.  App.)  Pecos  &  N.  T. 
Ry.  Co.  V.  Evans-Snider-Buel  Co.,  42 
Tex.  Civ.  App.  60,  93  S.  W.  1024,  judg- 
ment affirmed  Same  v.  Evans-Snyder- 
Buel  Co.,  100  Tex.  190,  97  S.  W.  466; 
S.  C,  42  Tex.  Civ.  App.  60,  93  S.  W. 
1024. 

c.  Injuries  to  the  Person  or  Repiita* 

tion. 

As  to  personal  injuries,  see  post, 
"Personal  Injuries,"  VII,   C,  20. 

False  Imprisonment — Mental  Suffer- 
ing.— In  an  action  for  false  imprison- 
ment, testimony  of  plaintiff  that  he 
was  damaged  $50  per  day  by  mental 
suffering  is  inadmissible.  Landnim  v. 
Wells,  7  Tex.  Civ.  App.  625,  26  S.  W. 
1001 

d.  Injury   to   Business,   Credit,    Good 

WiU,  etc. 

The  opinion  of  a  witness  is  not  ad- 
missible, to  prove  that  a  party  has 
been  damaged  by  the  suing  out  of  a 
writ  of  sequestration,  or  attachment  or 
the  amount  of  such  damage.  Clardy 
V.  Callicoate,  24  Tex.  170,  172;  Thomp- 
son V.  Miller,  1  App.  Civ.  Cases,  §§ 
1108,  1109. 

A  witness  can  not  state  his  opinion 
as  to  the  amount  of  injury  caused  by 
an  attachment,  though  he  also  states 
the  facts  within  his  own  knowledge  on 
which  his  opinion  rested.  Clardy  v. 
Callicoate.  24  Tex.  170. 

In  an  action  for  wrongful  attach- 
ment, the  injury  to  plaintiffs  credit  be- 
ing assigned  as  an  element  of  dam- 
ages  a    question    asked    plaintiff,    as   a 
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witness  on  his  own  behalf,  as  to  what 
he  considered  his  credit  to  be  worth, 
is  improper,  as  calling  for  the  witness' 
conclusion.  He  could  testify  to  facts, 
such  as  his  good  credit,  business  ca- 
pacity, capital,  and  liabilities,  but  the 
jury  must  draw  the  conclusion  from 
such  facts.  KauflFman  v.  Babcock,  67 
Tex.  241,  2  S.  W.  878;  Hernsheim  v. 
Babcock  (Sup.),  2  S.  W.  880;  Turner 
r.  Strange,  56  Tex.  141,  142;  Clardy 
V.  Callicoate,  24  Tex.  170,  174;  Gabel 
V.  Weisensee,  49  Tex.  131,  142. 

The  business  capacity  of  the  party, 
his  liabilities,  capital,  and  profits  of 
his  business;  his  good  credit  before 
the  writ  issued,  and  want  of  it  after 
its  execution;  his  being  pressed  by 
creditors,  and  stopping  business,  are 
facts  that  may  be  shown,  to  aid  the 
jury  in  determining  the  amount  of 
damage  incurred.  But  such  a  case  is 
not  an  exception  to  the  general  rule, 
that  witnesses  must  state  facts,  and 
not  opinions  and  conclusions  from 
facts,  either  disclosed  or  not  disclosed. 
Clardy  v.  Callicoate,  24  Tex.  170. 

Where,  in  defense  to  an  action  on  a 
promissory  note,  a  counterclaim  was 
interposed  for  damages  sustained 
through  the  wrongful  issuing  of  an  at- 
tachment by  the  plaintiff,  it  was  error 
to  allow  a  witness  to  testify  as  to  his 
opinion  of  the  amount  of  damages  sus- 
tained by  defendants  through  the  at- 
tachment, he  giving  his  evidence 
merely  as  a  matter  of  opinion  as  a 
business  man.  Lee  v.  Wilkins,  1 
Posey,  Unrep.  Cas.  287. 

Plaintiff  testifying  in  a  suit  for  dam- 
ages for  wrongful  seizure  may  be 
asked  "How  much  were  you  damaged 
by  the  seizure  of  your  property?"  Ly- 
ons TK   Reed,   2   Posey   581,   582. 

Effect  on  Credit. — In  an  action  for 
wrongful  seizure  on  execution  of  a 
partner's  interest  in  partnership  prop- 
erty. eviH^-^ce  as  to  its  probable  effect 
on  plaintiff's  credit  is  inadmissible. 
Middlebrook  v.  Zapp,  79  Tex.  321,  15 
S.  W.  258. 


What  effect  it  would  have  on  his 
credit  for  a  merchant  to  ask  for  an  ex- 
tension is  a  matter  of  opinion,  and  the 
testimony  of  witnesses  is  not  admissi- 
ble upon  the  question.  Willis  v.  Mc- 
Neill, 57  Tex.  465. 

e.    Through  Injury  or  Destruction  of 
Personal  Property. 

(1)  In  General. 

Where  an  action  for  damages  is 
based  on  the  complete  destruction  of 
the  property,  and  not  on  a  deprecia- 
tion in  value,  evidence  of  its  value 
may  be  given  by  witnesses,  who  have 
not  qualified  as  experts.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Serafina  (Civ. 
App.),  45   S.  W.  614. 

In  a  suit  against  a  railway  company 
to  recover  damages  for  a  carriage 
wrecked  by  railway,  a  driver  who  knew 
its  condition  before  and  after  injury, 
and  who  was  present  at  the  time,  is  a 
competent  witness  on  question  of  in- 
jury to  carriage.  Missouri,  etc.,  R. 
Co.  V.  Peay,  7  Tex.  Civ.  App.  400,  403, 
26  S.  W.  768. 

(2)  Goods  in  Transit 

Failure  to  Prevent  Injury. — Where, 
in  an  action  against  connecting  car- 
riers as  partners  for  delay  in  delivery 
of  goods  and  for  injuries  thereto  by 
flood,  the  partnership  was  admitted, 
and  it  was  not  denied  that  the  car  con- 
taining the  goods  was  not  in  the  yard 
of  one  of  the  defendants  at  the  time 
of  a  flood,  the  exclusion  of  evidence  as 
to  what  was  and  what  could  have  been 
done  in  the  yards  of  such  company 
with  reference  to  sending  such  car 
forward  or  in  protecting  the  shipment 
had  the  car  been  in  its  yards,  was  not 
error.  Missouri,  etc.,  R.  Co.  v.  Jarrell, 
38  Tex.  Civ.  App.  425,  86  S.  W.  632, 
affirmed  in  101  Tex.  649,  no  op. 

Cause  of  Injury. — On  an  issue  as  to 
the  cause  of  damage  to  a  shipment  in 
transit,  testimony  of  a  witness  that  it 
was  his  judgment,  from  the  general 
appearance  of  the  shipment,  that  it 
was  due  to  the  improper  storing  or 
packing  of  the  goods  in  the  car  was 
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admissible  as  the  statement  of  a  fact, 
and  not  merely  an  opinion.  Texas  &  P. 
Ry.  Co.  V.  Warner,  42  Tex.  Civ.  App. 
280,  93   S.  W.  489. 

In  an  action  for  the  loss  of  several 
barrels  of  molasses  in  shipment,  testi- 
mony that  the  witness  had  inspected 
the  shipment  at  a  certain  point,  but 
was  unable  to  stop  the  leakage,  as  all 
of  the  barrels  seemed  to  be  in  good 
condition,  and  the  leaking  appeared  to 
be  from  fermentation,  was  not  a  con- 
clusion of  the  witness.  International 
&  G.  N.  R.  Co.  V.  H.  P.  Drought  & 
Co.  (Civ.  App.),  100  S.  W.  1011. 

In  an  action  for  the  loss  of  several 
barrels  of  molasses  in  shipment,  testi- 
mony that  "some  of  the  barrel  heads 
showed  to  have  been  staved  inwards 
by  heavy  blows  from  the  outside," 
was  not  a  conclusion  of  the  witness, 
but  testimony  as  to  a  fact.  Interna- 
tional &  G.  N.  R.  Co.  V.  H.  P.  Drought 
&  Co.  (Civ.  App.),  100  S.  W.  1011. 

As  to  Whether  Car  WcU  Iced— In 
an  action  against  a  railroad  for  dam- 
ages to  a  car  of  vegetables,  caused  by 
not  keeping  them  sufficiently  iced,  evi- 
dence that  the  vegetables  were  care- 
fully packed,  and  that  the  car  was  well 
iced  with  500  pounds  of  ice  when  it 
left  the  starting  point,  is  not  objec- 
tionable, as  stating  a  conclusion.  Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Harlan 
(Civ.  App.),  62  S.  W.  971. 

Amount  of  Loss. — In  an  action 
against  a  carrier  for  household  goods 
destroyed  in  transportation,  it  was  not 
error  to  exclude  offered  testimony  of 
a  witness  as  to  his  estimate  of  the 
amount  of  plaintiff's  loss,  since  such 
testimony  was  not  expert  evidence;  it 
not  being  proposed  to  prove  by  him 
that  he  had  seen  the  property,  and  had 
knowledge  of  its  value.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Davidson, 
60   S.   W.   278,   25   Tex.   Civ.   App.    134. 

{.  Injuries  to  Live  Stock  in  Transpor- 
tation. 
<1)     Sufficiency  of  Stock  Pens. 

In  an  action  against  a  railroad  for 


negligence  in  furnishing  insufficient 
pens  at  the  shipping  point  .for  the  ac- 
commodation of  plaintiff's  cattle,  it 
was  error  to  permit  a  witness  to  state 
his  conclusion  that  the  pens  were  in- 
sufficient; the  question  being  one  for 
the  jury.  Texas  &  P.  Ry.  Co.  r.  Slator 
(Civ.   App.),  102   S.   W.   156. 

(2)  Delay  in  Furnishing  Cars. 

In  an  action  by  a  shipper  against 
a  carrier,  testimony  that  the  time 
within  which  cars  were  furnished  plain- 
tiff was  a  reasonable  time  was  properly 
excluded  as  involving  a  conclusion. 
Pecos  &  N.  T.  Ry.  Co.  v.  Evans-Sni- 
der-Buel  Co.,  42  Tex.  Civ.  App.  60,  93 
S.  W.  1024,  judgment  affirmed;  same 
V.  Evans-Snyder-Buel  Co.,  100  Tex. 
190,  97  S.  W.  466. 

(S)    Time    Consumed   in    Transporta- 
tion. 

There  was  no  error  in  not  permitting 
a  witness  to  answer  a  question  whether 
in  this  case  the  shipment  of  cattle  was 
as  rapid  as  possible  under  the  circum- 
stances. St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Gunter,  44  Tex.  Civ.  App.  480.  99 
S.  W.  152. 

Reasonable  Time;  Qualification  of 
Witness. — In  an  action  against  a  car- 
rier for  delay  in  transporting  cattle, 
the  shipper  was  incompetent  to  testify 
as  to  what  would  be  a  reasonable  run 
or  a  reasonable  length  of  time  to  make 
the  run.  Galveston,  etc.,  R.  Co.  r. 
Noelke    (Civ.   App.),   110   S.   W.   82. 

In  an  action  to  recover  damages 
resulting  from  alleged  delays  in  trans- 
porting live  stock,  where  it  was  shown 
by  uncontradicted  testimony  that  there 
was  unreasonable  delay  and  defendant 
failed  to  show  that  it  could  not  have 
been  avoided  by  the  exercise  of  ordi- 
nary care,  it  was  not  reversible  error 
to  admit  the  testimony  of  shippers  as 
to  what  they  regarded  as  a  reasonable 
time  for  the  transportation.  Gulf,  etc., 
R.  Co.  V.  Rogers  (Civ.  App.),  102  S. 
W.    739. 

A  shipper  of  cattle,  who  had  shipped 
over  defendant's  railway,  and  was  ac- 
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quainted  with  the  speed  of  cattle 
trains,  was  qualified  to*  state  the  usual 
time  required  for  cattle  trains  to  run 
from  a  Texas  station  to  St.  Louis.  In- 
ternational &  G.  N.  R.  Co.  V.  McGehee 
(Civ.  App.),  81  S.  W.  804. 

In  an  action  against  two  railroads 
for  damages  to  a  shipment,  a  witness 
testified  that  he  went  with  the  ship- 
ment, and  that  he  had  made  a  ship- 
ment between  the  points  in  question 
since  that  time  over  defendant  rail- 
roads, though  he  did  not  go  with  it, 
and  that  he  had  made  shipments  be- 
tween the  points  in  question  over  an- 
other road.  Held,  that  in  view  of  such 
testimony,  and  in  view  of  the  fact  that 
the  court  would  take  judicial  notice  of 
the  respective  runs  and  locations  of 
the  roads  between  the  points  in  ques- 
tion, it  was  proper  to  permit  the  wit- 
ness to  testify  as  to  the  reasonable 
time  required  to  transport  cattle  over 
defendant  roads  between  such  points. 
Texas,  etc.,  li.  Co.  v.  Walker,  43  Tex. 
Civ.   App.   278,   95   S.   W.   743. 

Cause  of  Delay. — A  witness*  answer 
to  a  question  as  to  why  cattle  re- 
mained in  the  pens  at  a  certain  place 
for  the  length  of  time  they  did,  that 
he  did  not  know,  but  presumed  that 
they  were  waiting  for  an  early  stock 
train  the  next  morning,  on  which  they 
were  taken  out,  was  improperly  ad- 
mitted, being  the  opinion  of  the  wit- 
ness. Dupree  &  McCutchan  v.  Texas 
&  P.  Ry.  Co.  (Civ.  App.),  96  S.  W. 
647. 

The  statement  of  the  witness  in 
charge  of  the  shipment  that  the  delay 
on  defendant's  line  was  the  cause  of 
subsequent  delays  on  connecting  lines 
was  inadmissible,  as  being  a  conclu- 
sion. San  Antonio  &  A.  P.  Ry.  Co.  v. 
Woodley,  49  S.  W.  691,  20  Tex.  Civ. 
App.  216. 

(4)    Care  and  Attention. 

Where  it  is  not  shown  that  a  witness 
had  opportunity  to  know  as  to  cattle 
on  trains  other  than  that  on  which  he 
Tode,   his   testimony  that  none   of  the 


j  cattle  on  three  trains,  a  day  apart,  was 
I  fed     and     watered,     was    inadmissible. 

Gulf,   etc.,   Ry.  v.  White    (Civ.   App.), 

32  S.  W.  186,  188. 

(5)  Cause  of  Injury. 

A  witness  familiar  with  cattle  would 
be  competent  to  testify  from  the  ap- 
pearances of  the  cattle  as  to  what 
caused  their  condition,  provided  he 
gave  the  data  upon  which  he  based 
his  opinion.  San  Antonio,  etc.,  R.  Co. 
V.  Barnett,  27  Tex.  Civ.  App.  498,  66 
S.  W.  474. 

(6)  Nature    and    Extent    of    Injuries; 
Amount    of    Damages. 

In  an  action  against  a  railroad  for 
injuries  to  live  stock  in  transit,  testi- 
mony showing  the  value  of  the  ani- 
mals had  they  been  carried  to  their 
destination  "in  good  condition"  was 
properly  admitted,  the  phrase  "good 
condition"  being  sufficiently  explicit, 
and  not  objectionable  as  a  conclusion. 
Texas  &  P.  Ry.  Co.  v.  White,  80  S.  W. 
641,   35   Tex.   Civ.    App.    521. 

In  an  action  for  injuries  to  a  ship- 
ment of  live  stock,  caused  by  the  de- 
lay of  defendant  carrier  in  its  trans- 
portation, a  witness  can  not  state  what, 
in  his  opinion,  was  the  actual  loss  in 
money  on  each  head  of  stock,  without 
giving  any  data  on  which  his  opinion 
is  based.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Hughes  (Civ.  App.),  31  S.  W.  411. 

In  an  action  for  injuries  to  a  ship- 


ment of  live  stock,  a  witness  should 
not  state  the  amount,  in  dollars,  the 
cattle  were  injured,  without  giving  any 
data,  but  should  give  the  data  to  en- 
able the  jury  to  draw  a  conclusion  as 
to  the  amount  of  damage.  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  White  (Civ.  App.),  32 
S.   W.   322. 

Opinions  of  witnesses  as  to  damage 
per  head  to  market  value  of  cattle 
from  ill  treatment,  which  is  the  true 
measure  of  damages,  are  admissible,  it 
being  clear  the  witnesses  confined 
themselves  to  the  legitimate  items  of 
damage  to  be  considered  in  making 
the  estimate.    Gulf,  C.  &  S.  F.  Ry.  Co. 
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V.  Leatherwood,  69  S.  W.  119,  29  Tex. 
Civ.  App.   507. 

Where  a  witness  shows  himself  to 
be  qualified  to  express  an  opinion  as 
to  the  amount  of  damage  to  stock,  and 
the  evidence  indicates  that  in  giving 
his  opinion  he  took  into  consideration 
only  the  legitimate  elements  of  damage, 
his  opinion  is  admissible.  Ft.  Worth 
&  D.  C.  Ry.  Co.  V,  Waggoner  Nat. 
Bank,  81  S.  W.  1050,  36  Tex.  Civ.  App. 
293. 

It  appearing  that  the  evidence  was 
directed  to  the  issue  of  the  difference 
between  the  market  value  of  the  cattle 
in  the  condition  in  which  they  arrived 
at  their  destination  and  that  in  which 
they  would  have  arrived,  had  due  care 
and  diligence  in  transportation  been 
exercised,  the  admission  of  testimony 
of  the  witness  that  they  were  in  con- 
dition for  beef,  and  worth  $20  apiece, 
when  shipped,  and  were  damaged  $6 
each  en  route — being  on  arrival  in  con- 
dition to  be  put  on  feed — and  that  they 
were  somewhat  skinned  and  bruised, 
was  not  reversible  error.  Red  River, 
etc..  R.  Co.  V.  Eastin,  39  Tex.  Civ. 
App.  579,  88  S.  W.  530,  affirmed  in  101 
Tex.  653,  no  op. 

Where  a  case  was  tried  by  the  court 
without  a  jury  and  there  was  competent 
evidence  to  prove  damages  to  the 
amount  recovered,  the  admission  of 
the  mere  opinion  of  a  witness  as  to 
the  amount  cattle  were  damaged 
per  head  in  their  transportation,  with- 
out showing  upon  what  he  based  it, 
was  not  ground  for  reversal.  Chicago, 
etc.,  R.  Co.  V.  Hasell,  98  Tex.  244,  83 
S.  W.  15,  affirming  81  S.  W.  1241,  af- 
firming 35  Tex.  Civ.  App.  126,  80  S. 
W.    140. 

In  an  action  by  a  shipper  against  a 
railroad  company  to  recover  damages 
for  not  furnishing  cattle  transporta- 
tion at  the  time  agreed  on,  it  appeared 
that  plaintiff,  relying  on  the  agreement 
of  defendant's  station  agent  to  furnish 
transportation,  had  his  cattle  at  the 
station  at  the  time  agreed  on,  but  de- 


fendant not  being  ready  to  transport 
them,  he  was  obliged  to  keep  them  in 
muddy  pens,  during  a  cold  day  and 
night,  without  food.  Held,  that  the 
court  erred  in  permitting  plaintiff  to 
ask  his  witnesses  how  much,  in  their 
opinion,  the  cattle  were  damaged 
by  such  treatment,  since,  after  they 
had  testified  to  the  effect  such  treat- 
ment would  have  in  reducing  the 
weight  and  injuring  the  appearance  of 
the  cattle,  the  amount  of  damages  was 
a  question  for  the  jury  under  the  in- 
structions of  the  court.  Gulf,  C.  &  S. 
F.  Ry.  Co.  V,  Wright,  1  Tex.  Civ.  App. 
402,  21  S.  W.  80. 

Qualification  of  Witness. — A  witness' 
testimony  as  to  the  market  value  of 
cattle  at  a  certain  time  and  place  and 
as  to  average  net  loss  on  shipments,  is 
inadmissible,  where  he  has  not  quali- 
fied himself.  Houston,  etc.,  R.  Co.  v, 
Williams  (Civ.  App.),  31  S.  W.  556, 
559. 

In  an  action  for  injury  to  stock  in 
transit,  plaintiff  and  another,  who  were 
acquainted  with  injury  to  the  stock, 
were  competent  to  give  their  opinion 
as  to  extent  of  damage.  Galveston,  etc., 
R.  Co.  V.  Tuckett  (Civ.  App.),  25  S.  W. 
150. 

In  an  action  against  a  carrier  for 
damages  to  cattle  detained  after  reach- 
ing their  destination,  it  was  error  to 
permit  a  witness  to  give  his  opinion  of 
the  deterioration  in  market  value,  where 
his  only  knowledge  was  that  on  the 
day  of  their  arrival  a  person  asked  wit- 
ness if  they  could  be  bought  for  $25  a 
head,  and  on  the  next  day  told  witness 
that  he  would  give  $22.50  for  them. 
Judgment  (Civ.  App.)  65  S.  W.  502, 
affirmed.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Dilworth,  67  S.  W.  88,  95 
Tex.   327. 

Where,  prior  to  the  shipment  of  bees, 
plaintiff  informed  the  carrier's  agent 
that  he  had  sold  the  bees  at  $3.65  per 
stand,  delivered,  and  after  the  bees 
had  been  injured  in  transportation 
plaintiff   examined   them,   and   was   fa- 
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miliar  with  their  market  value  and  the 
extent  of  their  injury,  he  was  entitled 
to  testify  as  to  the  amount  of  damages 
sustained,  less  than  the  price  for  which 
the  bees  had  been  sold.  International 
&  G.  X.  R.  Co.  V.  Athen  (Civ.  App.), 
81  S.  VV.  346. 

Where  there  was  nothing  in  the  bill 
of  exceptions  to  show  that  the  wit- 
ness knew  the  market  value  of  cattle 
at  any  place  except  at  the  initial  point 
of  the  carriage,  near  which  place  he  had 
sold  defendants  in  error  a  part  of  the 
cattle,  it  was  held,  that  presumably  he 
was  testifying  as  to  his  knowledge  of 
the  value  of  cattle  there,  and  for  the 
reason  that  the  plaintiff  in  error  did 
not  offer  to  prove  that  the  witness 
knew  the  relative  value  of  cattle  of 
the  different  classes  at  the  place  of  des- 
tination or  generally  in  some  territory 
embracing  that  place,  he  failed  to  con- 
nect the  proposed  testimony  so  as  to 
make  it  material,  and  that  therefore 
the  court  did  not  err  in  excluding  it. 
Texas,  etc.,  R.  Co.  r.  Sherrod,  99  Tex. 
382,  385,  89  S.  W.  956,  affirming  89  S. 
W.  956. 

In  an  action  against  a  railroad  .for 
injvry  to  cattle,  it  was  not  error  to  ad- 
mit testimony  as  to  the  market  value 
of  the  cattle  at  their  destination,  if 
they  had  been  shipped  with  reasonable 
dispatch  and  care,  though  the  wit- 
nesses had  not  seen  the  cattle  prior  to 
shipment.  Texas  &  P.  Ry.  Co.  v.  Fel- 
ker,  90  S.  VV.  530,  40  Tex.  Civ.  App. 
604. 

A  witness  acquainted  with  live  stock 
and  their  values  generally  and  who 
saw  the  cattle  at  the  point  of  destina- 
tion may  testify  to  their  value  and  con- 
dition there,  and  the  condition  they 
would  have  been  in  if  properly  trans- 
ported, although  he  did  not  see  the 
cattle  when  shipped  or  en  route.  San 
Antonio,  etc.,  R.  Co.  v.  Barnett,  27 
Tex.   Civ.   App.   498,   66   S.   W.   474. 

Cross-Examination. — To  show  that 
one*s  opinion  that  cattle  were  depre- 
ciated    by     sickness,    ten     dollars     per 


head  was  not  correct,  and  thus  to  im- 
peach the  reliability  of  his  judgment, 
he  may  be  asked  what  price  he  sold 
them  for  forty  or  fifty  days  later. 
Houston,  etc.,  Oil  Co.  v.  Trammell,  93 
Tex.   598,   74  S.   W.   899. 

g.   As  to  Damages  for  Breach  of  Con- 
tract. 

Admission  of  evidence  to  the 
value  of  a  contract,  in  an  action  for 
breach  thereof,  where  the  measure  of 
damages  is  what  plaintiff  would  have 
realized  but  for  the  breach,  is  error, 
which  can  not  be  held  harmless, 
though  the  court  correctly  charged  as 
to  measure  of  damages.  Burnett  v. 
Munger,  23  Tex.  Civ.  App.  278,  56  S. 
VV.   103. 

Loss  of  Profits. — The  plaintiff  claimed 
and  the  court  allowed  damages  for  pro- 
fits lost  by  the  breach  of  the  agreement. 
It  appears  by  bill  of  exceptions  that 
the  court  allowed  the  plaintiff's  own 
depositions  to  be  read,  over  the  objec- 
tion of  defendants,  giving  h!s  esti- 
mate or  opinion  of  the  amount  of 
profits  thus  lost  to  him.  In  this, 
the  court  erred.  (1  Greenl.  on 
Ev.,  §  440;  Giles  r.  O'Toole,  4  Barb. 
304.)  The  case  seems  to  come  within 
the  general  rule  which  excludes  mere 
opinion  as  evidence.  Hunt  v.  Reilly, 
50  Tex.  99,   103. 

Breach  of  Contract  to  Mill  and  Sell 
Rice. — In  an  action  in  which  defend- 
ant claimed  damages  for  breach  of  a 
contract  by  which  plaintiff  agreed  to 
sell  rice,  after  milling  it,  to  the  best 
advantage,  testimony  of  the  defendant 
as  to  what  the  rice  would  have  netted 
him.  if  it  had  been  milled  and  sold 
at  the  proper  time,  was  inadmissible 
as  a  conclusion.  El  Campo  Rice  Mill- 
ing Co.  7'.  Montgomery  (Civ.  App.), 
95   S.   \V.   1102. 

Loss  of  Sale  of  Cotton. — Where  a 
witness  has  testified  that  he  was  familiar 
with  the  market  value  of  cotton  during 
certain  months,  his  opinion  as  to  how 
much  a  person  had  been  damaged  by 
the  wrongful  withholding  from  sale  of 
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a  certain  quantity  of  cotton  for  a  pe- 
riod of  time  covered  by  his  formed  tes- 
timony is  competent,  though  a  con- 
clusion from  facts  known  to  him. 
Tompkins    v.    Toland.    46    Tex.    584. 

Failure  to  Deliver  Machinery. — Dam- 
ages for  failure  to  deliver  machinery 
according  to  contract  may  be  proved 
by  persons  competent  to  state  differ- 
ence between  value  of  that  delivered 
and  that  contracted  for,  or  by  proof  of 
costs  of  supplying  deficiencies  or  're- 
moving defects.  Staik  v.  Alford,  49 
Tex.  260,  275. 

Breach  of  Warranty  on  Refrigerator. 
— Testimony  of  the  purchaser  of  a 
refrigerator  that  he  thought  that  he 
lost  $100  worth  of  meat  because  of 
defects  in  the  refrigerator,  and  would 
be  safe  in  putting  his  loss  at  that 
amount,  was  not  competent  proof  of 
the  damages  sustained  by  a  breach  of 
warranty  as  to  the  refrigerator.  C.  H. 
Dean  Co.  v.  Standifer,  83  S.  W.  230, 
37    Tex.    Civ.    App.    181. 

Failure  to  Furnish  Cistern. — General 
opinions  of  witnesses  as  to  amount  of 
damages  from  failure  to  furnish  cis- 
tern, based  in  part  on  loss  of  crop, 
were  erroneously  admitted.  Turner  v. 
Strange,    56   Tex.    141. 

Failure  of  Carrier  to  Forward  Trunk. 
— In  an  action  by  a  passenger  for 
damages  resulting  from  the  carrier's 
delay  in  forwarding  plaintiff's  trunk, 
opinion  evidence  of  such  damages  is 
admissible.  Gulf,  C.  &  S.  F.  Ry.  Co. 
V,  Vancil,  2  Tex.  Civ.  App.  427,  21  S. 
W.   303. 

Revocation  of  Railway  Pass. — In  an 
action  by  a  passenger  against  a  car- 
rier for  his  ejection  from  a  train, 
where  plaintiff  claims  as  damages  the 
value  of  a  pass  good  for  a  number  of 
years  over  defendant's  road,  and  which 
it  is  alleged  was  repudiated  by  defend- 
ant, testimony  of  plaintiff  that  he  would 
probably  have  made  a  certain  number 
of  trips  over  the  road  each  year,  had 
the  pass  not  been  revoked,  is  inadmis- 
sible.     Kansas    Gulf   S.    L.    R.    Co.   v. 


Scott,   1   Tex.   Civ.  App.   1,   20   S.   W. 

725. 

h.   Damages  to  Real  Property. 

(1)  By  Reason  of  Nuisance. 

On  the  question  of  the  impairment 
in  value  of  property  caused  by  the 
maintenance  of  a  nuisance,  testimony 
of  persons  familiar  with  the  value  of 
property  in  the  neighborhood  before 
and  since  the  nuisance,  that  it  had  de- 
preciated a  certain  per  cent  by  reason 
thereof,  is  admissible.  Brennan  v, 
Corsicana  Cotton-Oil  Co.  (Civ.  App.), 
44   S.   W.   588. 

The  opinion  of  a  witness  as  to  per- 
manent depreciation  in  value  of  land 
because  of  a  garbage  nuisance  thereon, 
based  on  the  theory  that  the  locality 
has  been  prejudiced  in  the  matter  of 
land  values  as  compared  to  other  lo- 
calities because  of  such  nuisance,  is 
too  speculative.  San  Antonio  v. 
Mackey,  22  Tex.  Civ.  App.  145,  148.  54 
S.  W.  33,  affirmed  in  93  Tex,  702. 
no  op. 

(2)  Same;  Maintenance  and  Operation 
of  Railroad. 

Upon  an  issue  as  to  the  damage  to 
property  from  the  construction  and 
operation  of  a  railroad  in  a  street,  the 
opinions  of  witnesses  may  be  received 
as  to  the  value  of  the  property,  when 
they  are  shown  to  be  qualified  to  give 
an  opinion.  Eastern,  etc.,  R.  Co.  v, 
Eddings,  30  Tex.  Civ.  App.  170.  70  S. 
W.  98;  San  Antonio,  etc.,  R.  Co.  i\ 
Ruby,  80  Tex.  172,  175,  15  S.  W.  1040. 

In  an  action  for  damages  from  the 
depreciation  in  value  of  property  ow- 
ing to  the  occupancy  of  a  neighboring 
street  by  a  railroad  company,  the  evi- 
dence of  a  witness  who  admits  that  he 
does  not  know  the  effect  upon  values 
which  the  railroad  produced,  and  un- 
dertakes only  to  state  that  he  himself 
would  prefer  the  property  if  the  road 
were  not  there,  and  also  what  other 
people  said  to  him,  is  inadmissible. 
Judgment  (Civ.  App.).  75  S.  W.  366. 
reversed.  Eastern  Texas  Ry.  Co.  v. 
Scurlock.  78  S.  W.  490,  97  Tex.  305. 
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A  question  in  an  action  for  damages 
to  real  estate  due  to  the  construction 
and  operation  of  a  railroad  asked 
plaintiff  as  to  what  amount,  if  any,  his 
property  had  depreciated  in  market 
value  by  reason  of  the  construction 
and  operation  of  the  railroad  taking  into 
consideration  the  physical  disturbances  to 
the  property  only,  such  as  noise,  smoke, 
obnoxious  vapors  and  vibrations  and 
excluding  from  his  consideration  all 
damages  and  inconveniences  sustained 
in  common  with  the  community  at 
large,  was  objectionable  as  calling  for 
plaintiff's  opinion  on  a  matter  involv- 
ing a  mixed  question  of  law  and  fact. 
Gainesville,  Henrietta  &  W.  Ry.  Co. 
V.  Hall,  78  Tex.  169,  14  S.  W.  259.      " 

In  an  action  for  damages  to  property 
occasioned  by  the  construction  of  a 
railroad,  the  testimony  of  a  witness 
as  to  the  amount  of  the  difference  in 
value  of  the  property  before  and  after 
the  building  of  the  road,  excluding 
benefits  and  injuries  common  to  the 
whole  community,  was  properly  ex- 
cluded, as  calling  for  a  conclusion  of 
a  mixed  question  of  law  and  fact. 
(Civ.  App.),  Boyer  &  Lucas  v.  St. 
Louis,  S.  F.  &  T.  Ry.  Co.,  72  S.  W. 
1038,  reversed  in  76  S.  W.  441,  97  Tex. 
107. 

A  witness  acquainted  with  the  land 
and  its  market  value  immediately  be- 
fore and  after  the  construction  of  the 
railroad  may  testify  as  to  the  differ- 
ence in  such  value.  Denison  &  P.  S. 
Ry.  Co.  V.  Scholtz  (Civ.  App.),  44  S. 
W.  560. 

In  an  action  for  damages  to  prop- 
erty caused  by  the  maintenance  of  a 
nuisance  incident  to  the  construction 
and  operation  of  a  railroad,  evidence 
that  the  market  value  of  the  property 
had  depreciated  fifty  per  cent  by  rea- 
son of  such  nuisance  was  admissible, 
though  witness  was  unable  to  state 
in  dollars  and  cents  the  amount  of  de- 
preciation. St.  Louis,  S.  F.  &  T.  Ry. 
Co.  V,  Payne,  47  Tex.  Civ.  App.  194, 
104  S.  W.   1077. 


Construction  of  Additional  Tracks. — 
The  damages  to  be  awarded  against  a 
railway  company  for  constructing  and 
maintaining  new  railroad  tracks  in  ad- 
dition to  those  already  in  use  in  front 
of  plaintiff's  premises  are  not  to  be 
measured,  necessarilj',  by  the  numer- 
ical proportion  or  the  use  of  the  new 
tracks  as  compared  with  the  old,  but 
a  verdict  may  be  sustained  upon  the 
opinions  of  witnesses,  expressed  in  a 
general  way,  as  to  the  amount  or  dam- 
ages occasioned  by  the  new  tracks. 
Gulf,  etc.,  R.  Co.  V.  Necco  (Sup.).  18 
S.   W.  564. 

Cross-Examination. — C  ro  s  s-e  xam  i  na- 
tion of  a  property  owner,  testifying 
to  the  sum  to  which  the  value  of  the 
property  has  been  reduced  by  the 
proximity  of  a  nuisance,  as  to  whether 
he  will  take  that  for  it  and  as  to  what 
he  will  take,  is  proper.  Judgment  (Civ. 
App.),  75  S.  W.  366,  reversed.  Eastern 
Texas  Ry.  Co.  v.  Scurlock,  78  S.  W. 
490,   97   Tex.   305. 

(3)  In  Condemnation  Proceedings; 
Construction  of  Public  Roads  and 
Railroads  across  Land. 

In  condemnation  proceedings,  wit- 
nesses acquainted  with  premises  may 
be  permitted  to  give  their  opinions  as 
to  amount  of  damages  which  would 
accrue  to  land  owner.  G.  H.  &  W.  R. 
Co.  V.  Waples,  3  App.  Civ.  Cases,  | 
409. 

In  condemnation  proceedings  it  was 
proper  to  permit  witnesses  who  were 
acquainted  with  the  premises  to  give 
their  opinions  as  to  the  amount  of 
damages  which  would  accrue  to  the 
land  owner  by  reason  of  the  causes 
depreciating  the  value  of  the  remain- 
ing portions  of  the  owner's  land.  G. 
H.  &  W.  Ry.  Co.  V.  Waples,  Painter 
&  Co.,  3  Willson,  Civ.  Cas.  Ct.  App. 
§   411. 

Establishment  of  Public  Road. — In 
an  action  against  a  county  for  dam- 
ages caused  by  the  establishment  of  a 
public  road  across  plaintiff's  land,  the 
opinions  of  witnesses  as  to  the  extent 
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to  which  plaintiff's  property  has  been 
damaged  by  the  establishment  of  the 
road  are  incompetent.  Bell  County  v. 
Flint  (Civ.  App.),  91  S.  W.  329. 

Construction  of  Railroad  across 
Land. — One  called  to  give  his  opinion 
as  to  the  extent  a  tract  of  land  is  in- 
juied  by  the  construction  and  opera- 
tion of  a  railroad  through  it,  is  prop- 
erly allowed  to  state  that  a  railroad 
runs  through  his  land.  Dallas,  P.  & 
S.  E.  R.  Co.  V.  Day,  3  Tex.  Civ.  App. 
353.   22   S.   W.   538. 

In  right  of  way  condemnation  pro- 
ceedings, the  amount  of  damages  or 
depreciation  in  the  land  is  a  matter 
of  opinion.  Dallas,  etc.,  R.  Co.  v. 
Chenault,  4  App.  Civ.  Cases.  §  110,  16 
S.   W.    173. 

Witnesses  who,  though  acquainted 
with  land  sought  to  be  condemned 
and  how  the  railroad  crosses  it,  admit 
their  ignoiance  of  its  market  value, 
may  not  testify  how  much  the  running 
of  the  railroad  across  it  has  depreci- 
ated its  market  value.  Chicago,  R.  I. 
&  T.  Ry.  Co.  V.  Douglass,  76  S.  W. 
449,   33   Tex.   Civ.   App.    262. 

Though  they  had  stated  that  they 
did  not  know  how  much  the  land  had 
decreased  in  market  value,  witnesses 
were  allowed  to  testify  that  in  their 
opinion  it  had  been  damaged  in  a  cer- 
tain sum.  The  court  charged  the  burden 
of  proof  was  on  the  landowner  to 
show  the  damages  sustained  by  him, 
and,  if  the  value  was  less  after  the 
taking,  and  the  decrease  was  the  re- 
sult of  the  construction  and  operation 
of  the  railway,  then  the  jury  should 
find  for  the  landowner  the  amount  of 
such  decrease  in  addition  to  the  value 
of  the  land  taken.  Held,  that  when 
considered  in  reference  to  the  charge 
of  the  covit  there  was  no  prejudical 
error  in  the  admission  of  the  testi- 
mony. Dallas,  etc.,  R.  Co.  v.  Chenault, 
4  App.  Civ.  Cases,  §  110,  16  S.  W. 
173. 

When  a  plaintiff  sued  a  railway  com- 
pany   for    damages    to    his    land,    from 


construction  of  railroad  across  it,  it 
was  competent  for  plaintiff  to  state 
his  opinion  as  to  the  value  of  the  land 
without  the  road  upon  it  and  extent 
to  which  its  value  had  been  diminished 
by  the  road.  San  Antonio,  etc.,  R.  Co. 
V.  MacGregor,  2  Tex.  Civ.  App.  586, 
587,  22   S.   W.   269. 

Although  evidence  is  inadmissible  as 
to  the  amount  of  damage  a  witness 
has  sustained  through  construction  of 
a  railroad  over  his  land,  yet  where  he 
has  already  stated  the  value  of  the 
land  before  the  road  was  constructed, 
and  the  deterioration  afterwards,  the 
error  is  harmless.  San  Antonio  &  A. 
P.  Ry.  Co.  V.  MacGregor,  2  Tex.  Civ. 
App.  586,   22  S.   W.   269. 

Same;  Taking  More  Land  than  Nec- 
essary.— In  a  suit  by  the  owner  of 
land  who  has  deeded  a  railway  com- 
pany a  right  of  way  over  it,  for  un- 
necessarily damaging  his  land,  a  wit- 
ness familiar  with  the  facts,  though 
not  an  expert,  may  give  his  opinion 
that  the  company  could  have  con- 
structed its  embankment  across  plain- 
tiff's land  without  taking  up  as  much 
land  as  it  did.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Richards,  83  Tex.  203,  18  S.  W. 
611. 

In  a  suit  by  the  owner  of  land,  who 
has  deeded  a  railway  company  a  right 
of  way  over  it,  "with  right  to  use  such 
additional  land  as  may  be  necessary 
for  the  construction  and  maintenance 
of  its  road,  ♦  ♦  *  and  to  take 
and  use  water  and  stone  therefrom/* 
against  the  company,  for  unnecessarily 
damaging  his  land,  a  witness,  though 
not  an  expert  in  railway  construction, 
but  who  is  familiar  with  the  land  and 
the  manner  of  the  construction  of  the 
road,  can  testify  that,  in  his  opinion, 
plaintiff's  land  would  not  have  been 
damaged  by  standing  water  had  the 
road  been  constructed  in  a  different 
manner.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Richards,  83  Tex.  203,  18  S.  W.  611. 

Cross- Examination. — In  condemna- 
tion   proceedings    by    a    railroad,    wit- 
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nesses  having  testified  as  to  the  extent 
to  which  the  condemnation  affected 
the  value  of  defendant's  land  not  taken, 
it  was  proper  on  cross-examination  to 
require  them  to  state  the  effect  of 
such  condemnation  on  the  different 
parts  into  which  the  tract  was  segre- 
gated by  certain  railroads  and  high- 
ways. Panhandle  &  G.  Ry.  Co.  v. 
Kir  by,  42  Tex.  Civ.  App.  340,  94  S. 
W.  173. 

(4)  Injury  to  Access. 

In  a  suit  for  damages  caused  by  an 
obstruction  to  plaintiff's  means  of 
egress,  testimony  that  plaintiff's  only 
thoroughfare  now  is  over  private 
property  is  not  objectionable  as  being 
a  conclusion.  Denison  &  P.  S.  Ry. 
Co.  V.  O'Maley,  45  S.  W.  225,  18  Tex. 
Civ.   App.   200. 

(5)  Flooding  Land. 

In  an  action  against  a  railroad  for 
flooding  plaintiff's  land,  it  was  not 
error  to  allow  a  witness,  who  had  not 
qualified  as  an  expert,  to  testify  as  to 
the  value  of  the  land  before  and  after 
the  floods.  Texas  &  P.  Ry.  Co.  z\ 
Maddox,  63  S.  W.  134,  26  Tex.  Civ. 
App.  297. 

In  an  action  by  a  landlord  against 
a  railroad  company  for  permanent  in- 
juries resulting  from  overflows,  a  wit- 
ness, who  lives  a  short  distance  from 
the  land,  and  frequently  passed  by  it, 
may  testify  to  the  extent  of  damage, 
though  he  has  never  been  on  the  land 
since  the  overfloXv.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Harmonson  (Civ.  App.),  22 
S.  W.  764. 

(6)  Destruction  of  Trees,  Grass,  Crops, 
etc. 

In  an  action  for  the  negligent  de- 
struction of  pear  trees,  witnesses'  opin- 
ions that  such  trees  added  nothing 
to  the  value  of  the  soil  in  that  locality 
was  inadmissible.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Burroughs,  66  S.  W.  83,  27 
Tex.   Civ.   App.   422. 

In  an  action  for  burning  grass  and 
sod,  testimony  as  to  general  effect  of 
7  Tex— 67 


burning  grass  or  sod,  at  time  and  in 
condition  grass  in  question  was  burned, 
was  admissible.  Gulf,  etc.,  R.  Co.  v. 
Jagoe  (Civ.  App.),  32  S.  W.  1061,  1063, 
affiimed  in  93  Tex.  662,  no  op. 
(7)  Deterioration  or  Destruction  of 
Improvements. 

On  an  issue  as  to  the  amount  of 
deterioration  in  the  value  of  such 
property  as  houses,  fences,  and  other 
improvements,  opinion  evidence  is 
competent.  Webb  v,  Daggett,  39  Tex. 
Civ.  App.  390,  87  S.  W.  743,  affirmed 
in  101  Tex.  665,  no  op. 

Where  the  value  of  certain  improve- 
ments removed  from  land  was  in  is- 
sue, and  a  witness  detailed  the  re- 
spects in  which  the  improvements  had 
deteriorated  since  their  erection,  it 
was  proper  to  admit  the  evidence  of 
a  carpenter  that  he  had  seen  the  house 
two  years  before  the  removal,  and 
had  estimated  what  it  cost  to  build 
it,  and  that  he  did  not  think  it  been 
damaged  much  since  it  was  built,  or 
that  it  would  have  been  damaged  much 
in  two  years.  Smith  v.  Frio  County 
(Civ.   App.),   66   S.    W.    711. 

Where,  in  an  action  by  a  landlord 
for  damages  caused  by  the  destruc- 
tion of  improvements  on  the  leased 
premises,  there  was  direct  evidence  of 
the  destruction  of  property  of  much 
greater  value  than  the  sum  found  by 
the  jury,  error,  if  any,  in  admitting 
opinion  evidence  of  the  value  of  prop- 
erty, was  harmless.  Webb  v.  Daggett, 
39  Tex.  Civ.  App.  390.  87  S.  W.  743, 
affirmed  in  101  Tex.  665,  no  op. 
10.   Electricity. 

Where  an  electric  lineman  was  di- 
rected to  work  on  certain  wires  after 
his  foreman  had  attempted  to  cut  off 
the  curient  in  a  cut-off  box,  and  was 
injured,  a  question,  in  an  action  there- 
for, as  to  whether  experienced  line- 
men, under  the  conditions  in  which 
plaintiff's  foreman  found  the  box, 
would  have  thought  it  necessary  to 
have  climbed  the  pole  to  see  whether 
or  not  the  wires  had  been  jumped  out 
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of  the  box,  was  properly  excluded  as 
calling  for  an  opinion.  Dallas  Elec. 
Co.  V.  Mitchell,  33  Tex.  Civ.  App.  424, 
76  S.  W.  935. 

In  an  action  for  injuries  to  an  elec- 
tric lineman,  questions  asked  of  a  wit- 
ness as  to  whether  a  man,  seeing 
certain  cut-oflf  boxes  pulled,  and  the 
wires  south  of  the  box  dead,  it  would 
be  his  duty  to  see  what  wires  passed 
through  the  box,  and  whether  it  was 
his  duty  to  see  that  the  wires  passing 
through  it  had  been  killed,  were  ob- 
jectionable as  calling  for  witness* 
opinion.  Dallas  Elec.  Co.  v.  Mitchell, 
33  Tex.  Civ.  App.  424,  76  S.  W.  935. 

In  an  action  for  injuries  to  an 
electric  lineman,  a  question  asked  of 
a  witness  as  to  whether  a  cut-off  box, 
in  the  condition  it  was  in  when  plain- 
tiff's foreman  went  to  cut  off  the  cur- 
rent, not  knowing  that  the  wires  had 
been  jumped  out  of  the  box,  would 
indicate  that  the  current  had  been  cut 
off,  was  not  objectionable,  as  calling 
for  an  opinion.  Dallas  Elec.  Co.  v. 
Mitchell,  33  Tex.  Civ.  App.  424,  76  S. 
W.  935. 

11.    Fires. 

See,  also,  post,  "Negligence,"  VII, 
C.    23. 

Cause  of  Fire. — Where  the  question 
was  as  to  the  cause  of  the  burning  of 
a  wagon  load  of  goods  in  the  course 
of  transportation,  it  was  held  that  tl^e 
opinions  of  witnesses  who  were  at  the 
place  soon  after  the  burning,  formed 
upon  grounds  stated  by  them,  were 
not  admissible  in  evidence;  it  was  for 
the  witnesses  to  depose  only  the  mat- 
teis  of  fact  which  came  to  their  ob- 
servation or  knowledge,  and  leave  the 
jury  to  draw  their  own  conclusions 
from  the  facts  and  circumstances  de- 
posed to.  Haynie  v.  Baylor,  18  Tex. 
498. 

To  allow  witnesses  to  state  that  the 
fires  for  which  action  is  brought  must 
have  been  started  by  defendants'  en- 
gine is  improper,  and,  unless  he  also 
states  the  facts  on  which  he  bases  his 


conclusion,  is  error.  D.  H.  Fleming  &. 
Son  V.  Pullen  (Civ.  App.),  97  S.  W. 
109. 

In  an  action  against  a  railway  com- 
pany for  negligently  setting  fire  to 
plaintiff's  warehouse  or  barn,  it  was 
not  error  to  permit  witnesses  who 
saw  the  fire  start  on  the  company's 
right  of  way,  from  three  to  six  feet 
from  the  barn,  to  testify  that  "there 
was  no  opportunity  for  the  barn  to 
catch  fire  when  it  did,  except  from  de- 
fendant's engine."  Texas  &  P.  Ry. 
Co.  V.  Wooldridge  (Civ.  App.).  63  S. 
W.  905. 

12.    Identity. 

To  secure  the  best  evidence  of 
identity,  physicians  or  persons  skilled 
in  anatomy— experts — should  be  called; 
and  unless  called,  and  when  the  opin- 
ions of  others  have  been  admitted^ 
the  error  is  ground  of  reversal.  Wil- 
son V.  State,  41  Tex.  325. 

A  witness  can  not  testify  as  to  his 
belief  that  a  certain  man  was  the 
identical  person  he  represented  himself 
to  be.  McCamant  v.  Roberts,  80  Tex. 
316,  15  S.  W.  580,  1054. 

In  an  action  against  a  railroad  com- 
pany for  killing  plaintiff's  decedent 
while  walking  on  the  track,  it  was  not 
error  to  permit  a  witness  to  testify 
that,  in  his  opinion,  deceased  was  one 
of  the  men  he  saw  walking  on  the 
track  shortly  before  deceased  was 
killed,  from  the  resemblance  of  the 
dead  man,  in  form  and  clothes,  to  the 
second  man  he  saw  going  along  the 
track.  Gulf,  C.  &  S.  F.  Ry.  Co.  v, 
Matthews,  88  S.  W.  192,  99  Tex.   160. 

Upon  an  issue  as  to  whether  such  a 
person  as  W.  W.,  under  whom  plain- 
tiffs claimed,  ever  existed  or  not.  the 
testimony  of  S.  W.  that  his  brother, 
the  said  W.  W.,  was  killed  at  Goliad 
v/as  a  conclusion  on  his  part;  but  as 
the  deposition  showed  that  it  was 
founded  upon  facts  to  which  he  else- 
where testified,  and  the  evidence  as  to 
which  was  not  objected  to  by  the  de- 
fendants,   its   admission    was     not    re- 
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versible  error.    Wallace  v.  Byers  Bios., 
14   Tex.   Civ.   App.   574,   38    S.   W.   228, 
231,  affirmed  in  93  Tex.  676,  no  op. 
13.    Insurance. 

a.  Fire  Insurance. 

Validity  of  Policy. — In  a  suit  to  re- 
form a  policy  and  to  recover  thereon 
as  reformed,  evidence  that  when  the 
policy  was  delivered  to  plaintiffs,  the 
agent  told  them  that  the  policy  was  all 
right,  and  would  stand  in  any  court, 
was  not  objectionable  as  a  conclusion; 
the  statement  that  the  policy  "was  all 
right"  being  a  statement  of  fact,  and 
the  balance  of  the  statement  being 
admissible  as  a  part  of  the  entire  con- 
versation. yEtna  Ins.  Co.  v.  Brannon 
(Civ.   App.),   91   S.   W.   614. 

Whether  Insured  Burned  the  Prop- 
erty.— The  question,  "Did  you,  or  did 
you  not,  directly  or  indirectly,  re- 
motely or  otherwise,  have  anything  to 
do  with  the  burning  of  the  building?" 
was  not  objectionable  as  calling  for  an 
opinion  or  conclusion.  Fire  Ass'n  of 
Philadelphia  v.  Jones  (Civ.  App.),  40 
S.  W.  44. 

b.  Life  Insurance. 

Delivery  of  Certificate. — In  an  action 
on  a  mutual  benefit  certificate,  evi- 
dence of  an  officer  of  the  benefit  as- 
sociation that  none  of  the  other  offi- 
cers of  the  defendant  had  any  knowledge 
as  to  the  delivery  of  the  certificate 
with  respect  to  the  health  of  the  in- 
sured at  the  time  was  inadmissible  as 
a  conclusion  of  the  witness.  Sovereign 
Camp  Woodmen  of  the  World  v.  Car- 
rington,  90  S.  W.  921,  41  Tex.  Civ. 
App.  29. 

Assessments. — Where  an  assessment 
call  by  a  beneficial  association  is  regu- 
lar if  made  by  its  executive  committee 
by  a  certain  date,  and  within  certain 
limits,  a  witness  may  state  that  an  as- 
sessment call  within  such  limits  was 
"regularly"  made  by  the  executive 
committee  before  the  required  date,  and 
was  not  paid,  since,  under  such  circum- 
stances, the  use  of  the  word  "regu- 
larly" does  not  make  the  statement  a 


conclusion  of  the  witness.  Superior 
Council  American  Legion  of  Honor  v. 
Landers,  57  S.  W.  307,  23  Tex.  Civ. 
App.  625. 

Payment  of  Premiums. — Where  the 
insured  in  a  life  policy  had  made  an 
application  for  leinstatement,  reciting 
therein  that  the  policy  was  forfeited 
because  of  nonpayment  of  a  certain 
premium,  it  was  not  error  to  receive 
the  testimony  of  the  president  of  the 
company  that  the  premium  was  not 
paid  at  the  time  required  by  the  pol- 
icy, over  objections  that  the  question 
asked  for  a  conclusion,  and  for  want 
of  knowledge  of  witness.  Ash  v. 
Fidelity  Mut.  Life  Ass'n,  63  S.  W.  944, 
26  Tex.  Civ.  App.  501. 

Conduct  Indicating  Suicide. — See 
ante,  "Appearance,  Conduct,  and  De- 
meanor," VII.  C.  3. 

14.     Intent,    Motive,    Purpose,    Deduc- 
tion, etc. 

a.   Generally  as  to  Intent  or  Motive. 
Intent    or    Motive    of    Witness. — A 

witness  can  testify  as  to  his  own  mo- 
tive but  not  as  to  another's.  Phillips  v. 
Edelstein,  2  App.  Civ.  Cases,  §  449. 

A  witness  may  testify  that  he  did  or 
did  not  entertain  a  particular  intent, 
but  can  not  state  a  conclusion  of  law 
which  may  be  based  on  other  circum- 
stances besides  existence  of  the  specific 
intent.  Gimbel  v.  Gomprecht  (Civ. 
App.),  36  S.  W.  781.  782. 

Where  the  motive  of  the  witness  in 
the  doing  of  an  act  involves  a  legal 
conclusion,  his  statement  of  that  mo- 
tive is  incompetent  evidence.  But 
where  the  motive  of  the  witness  is 
not  opinion  or  legal  conclusion,  but 
knowledge,  it  is  admissible.  The  fact 
that  such  evidence  is  not  attended  by 
some  of  the  assurances  of  truth,  af- 
fects its  weight,  but  not  its  compe- 
tence. Hamburg  v.  Wood  &  Co.,  66 
Tex.   168,  18  S.   W.  623. 

Intention  of  Other  Persons. — A  wit- 
ness can  not  be  allowed  to  state  what 
the    intention    of   another   person    was 
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in  doing  a  certain  act.  Hammond  v. 
Hough,  52  Tex.  63. 

Admission  of  testimony  as  to  what 
witnesses  understood  to  be  the  pur- 
pose and  intention  of  the  grantor  in 
certain  deeds  was  error.  McKnight  v. 
Reed,  71  S.  W.  318,  30  Tex.  Civ.  App. 
204. 

On  an  issue  of  abandonment  of  a 
homestead  it  is  error  to  permit  wit- 
nesses to  state  that  it  was  the  inten- 
tion of  parties  to  return  to  their  home- 
stead, the  statements  being  merely 
opinion.  Graves  v.  Campbell,  74  Tex. 
576,  580,  12  S.  W.  238. 

b.  As  Being  Fraudulent  or  in  Good 
Faith. 

Cases  Holding  against  Admission. — 
See,  also,  ^  the  title  ATTACHMENT, 
vol.  2,  p.  544. 

It  is  error  to  allow  a  witness  over 
objections,  to  state  his  opinion  or  be- 
lief as  to  whether  or  not  there  was 
fraud  in  the  transaction  under  investi- 
gation. Burnham  v.  Walker,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  §  902. 

It  is  incompetent  to  allow  a  witness 
to  testify  that  a  contract  was  made  in 
good  faith.  A  fact  known  to  a  wit- 
ness though  only  from  his  own  con- 
sciousness, and  which  may  be  perti- 
nent to  the  issue,  is  admissible;  bui 
not  when  to  such  fact  is  added  the 
exercise  of  the  judgment  upon  its  re- 
lation to  other  facts  and  an  opinion 
upon  such  combination  is  expressed. 
Schmick  v.  Noel,  72  Tex.  1,  8  S.  W.  83. 

It  has  been  held  repeatedly  by  the 
supreme  court  that  the  seller  or  grantor 
in  a  transaction  alleged  to  be  fraudu- 
lent will  not  be  permitted  to  testify 
that  he  made  the  sale  or  conveyance 
in  good  faith,  or  that  he  did  not  in- 
tend to  defraud  his  creditors.  (Schmick 
V.  Noel,  72  Tex.  1,  8  S.  W.  83;  Miller 
V.  Jannett,  63  Tex.  86.)  The  reason 
for  the  exclusion  of  such  testimony 
is  that  the  question  of  fraudulent  in- 
tent in  such  cases  is  a  mixed  one  of 
law  and  fact,  and  that  to  say  that  the* 
intent  was  not  fraudulent,  or  that  the 


transaction  was  made  in  good  faith,  is 
to  state  a  legal  conclusion.  A  witness 
must  state  only  facts  but  his  purpose 
in  making  a  sale  is  a  purely  a  matter 
of  fact  as  the  fact  of  the  sale  itself. 
The  question  is  not  an  open  one  in 
the  supreme  court.  Sweeney  v.  Con- 
ley,  71  Tex.  543,  545,  9  S.  W.  548; 
Hamburg  v.  Wood,  66  Tex.  168,  18  S. 
W.  623;  Brown  v.  Lessing,  70  Tex. 
544,   7   S.   W.   783. 

If  the  elements  constituting  fraud 
accompanied  the  sale  it  was  unim* 
portant  what  the  real  object  of  the 
parties  was,  and  no  honest  intention 
on  their  part  would  have  made  that  vahd 
which  the  law  declares  shall  be  void 
under  the  circumstances.  Besides,  this 
is  an  assumption  by  the  witness  to 
pass  upon  the  very  questions  sub- 
mitted with  proper  instructions  to  the 
jury.  The  testimony  does  not  come 
under  that  class  of  cases  discussed 
in  Hamburg  v.  Wood,  66  Tex.  168,  18 
S.  W.  623;  Schmick  v.  Noel  72  Tex. 
1,  4,  8  S.  W.  83;  Miller  v.  Jannett.  63 
Tex.  82. 

Testimony  of  a  witness  that  the 
giving  and  receiving  of  notes  was  in 
good  faith  was  a  statement  of  a  con- 
clusion. Schmick  v.  Noel,  72  Tex.  1, 
8  S.  W.  83. 

The  question  whether  a  vendors  lien 
was  inserted  in  a  deed  in  good  faith 
is  one  of  fact  to  be  determined  from 
the  circumstances,  and  not  one  to  be 
assumed  by  the  grantor  as  a  witness. 
Seay  v.  Fennell,  39  S.  W.  181,  15  Tex. 
Civ.   App.  261. 

On  the  issue  whether  a  mortgage 
was  fraudulent,  the  question  whether 
its  execution  was  in  fraud  of  the 
grantor's  creditors  called  for  a  con- 
clusion, and  was  incompetent.  Cleve- 
land V.  Duggan,  2  Wilson,  Civ.  Cas. 
Ct.  App.  §  84. 

Where  a  sale  is  attacked  as  being 
in  fraud  of  creditors,  it  was  not  error 
to  permit  the  vendor,  when  called  as 
a  witness  to  support  the  sale,  to  be 
asked:    "Did    you    sell    for    any    other 
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purpose  than  to  pay  your  debts?"  nor 
to  allow  his  answer,  "that  he  sold  for 
no  other  purpose."  Sweeney  r.  Con- 
ley,  71   Tex.   543,  9   S.  W.   548. 

"The  witness  Duke  was  asked  to 
'state  whether  or  not  the  transfer  of 
said  goods  was  a  fair  and  just  trans- 
action in  payment  of  said  debt,*  and 
answered:  'The  transfer  was  fair  and 
just,  to  the  best  of  my  knowledge  and 
belief.'  We  think  that  this  question 
and  answer  were  alike  objectionable,  as 
calling  for,  and  eliciting  the  conclusion 
of  the  witness  as  to  a  matter  of  opin- 
ion or  of  law,  and  not  as  to  any  distinct 
fact."  Purnell  v,  Gandy,  46  Tex.  190, 
200. 

Centra. — In  a  suit  involving  good 
faith  with  which  a  sale  of  goods  was 
made,  which  was  attacked  for  fraud, 
the  answers  of  the  vendor  in  his  own 
behalf,  regarding  his  motives  in  sell- 
ing, are  admissible  in  evidence. 
Brown  v.  Lessing,  70  Tex.  544,  7  S. 
W.  783. 

"Chambeis,  one  of  the  vendees, 
made  a  witness  by  appellant,  was 
asked  as  to  the  motive  of  himself  and 
partner  in  making  the  sale  to  claim- 
ants. This  was  objected  to,  and  the 
objection  overruled,  and  the  witness 
was  permitted  to  state  that  'his  only 
motive  was  to  pay  claimants'  debt, 
who  were  and  had  been  their  friends, 
and  had  let  the  firm  have  about  all 
goods  used  in  their  business.'  This 
evidence  was  admissible."  Brown  v. 
Lessing,  70  Tex.  544,  546,  7  S.  W.  783; 
Hamburg  v.  Wood,  66  Tex.  168,  18 
S.    W.    623. 

In  an  action  by  a  corporation  to  set 
aside  a  decree  foreclosing  a  vendor's 
lien,  it  was  not  error  to  permit  the 
former  secretary  and  vice  president  of 
the  corporation  to  testify  that  they 
had  no  intent  to  defraud  the  corpora- 
tion in  waiving  service  of  citation  in 
the  foreclosure  proceedings.  Fox  v. 
Robbins   (Civ.  App.),  70  S.  W.  597. 

On  the  trial  it  was  in  issue  whether 
a   sale   by  a   merchant   to   his   brother 


was  or  not  with  intent  to  def/aud 
creditors  of  the  seller,  he  being  in- 
solvent. When  on  examination  as 
witness  he  was  asked,  "In  making  this 
sale  were  you  trying  to  put  your  prop- 
erty out  of  the  reach  of  any  one?" 
over  objection  he  was  permitted  to 
answer  and  answered,  "Xo  sir."  It 
was  also  a  matter  of  inquiry  whether 
the  facts  existed  which  would  consti- 
tute fraud.  Held,  that  the  intention 
was  a  material  inquiry,  and  the  ques- 
tion did  not  call  for  an  opinion,  but 
for  the  intent  of  the  party,  which  was 
a  fact  which  he  knew  and  to  which 
he  could  testify.  Robertson  v.  Gour- 
ley,  84  Tex.  575,  19  S.  W.   1006. 

**One  of  the  defendants  was  per- 
mitted, over  objection,  to  testify  that 
his  motive  in  accepting  the  transfer 
was  to  collect  the  debt  due  the  de- 
fendants by  Sands.  In  Miller  v.  Jan- 
nett,  63  Tex.  82,  the  question  as  to 
the  intention  of  the  party  involved  a 
legal  conclusion,  and  the  testimony 
was  held  inadmissible.  Here,  there 
\^as  no  such  difficulty.  The  motive 
which  actuated  the  witness  in  a  given 
act  was  not  opinion  or  legal  con- 
clusion, but  knowledge  as  direct  as 
that  derived  from  the  senses.  Such 
testimony  lacks  some  of  the  sanctions 
of  an  oath.  It  would  perhaps  be  im- 
possible to  convict  the  witness  of 
perjury;  he  can  not  be  directly  con- 
tradicted in  what  he  states.  But  he 
is  allowed  to  testify  and  knows  the 
truth,  known  absolutely  only  to  him- 
self; and  authority,  almost  without 
dissent,  holds  such  testimony  admis- 
sible." Hamburg  v.  Wood  &  Co..  66 
Tex.  168,  176,  18  S.  W.  623. 

c.    As  Being  Malicious  or  Otherwise. 

See,  also,  the  title  ATTACHMENT, 
vol.  2,  p.   546. 

In  an  action  for  malicious  prosecu- 
tion, defendant  was  asked  by  his  coun- 
sel the  following  question:  "State 
whether,  in  appearing  before  the  grand 
jury  as  a  witness  against  plaintiff  at 
the    time    the    indictment    was    found 
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against  him,  you  had  any  malice 
against  him."  Held,  that  the  question 
was  inadmissible,  as  it  sought  to  elicit 
the  conclusion  of  the  witness  as  to 
his  understanding  of  the  word  "malice" 
in  such  a  connection.  Gabel  v.  Weis- 
ensee,  49  Tex.   131. 

Opinion  evidence  as  to  defendants* 
motive  in  the  alleged  malicious  prose- 
cution is  competent.  Hurlbut  v.  Boaz, 
4  Tex.  Civ.  App.  371,  23  S.  W.  446. 

d.  Subjunctive  Statements  and  Decla- 

rations. 

In  a  suit  to  recover  damages  for 
nondelivery  of  a  telegram  directing  an 
agent  to  purchase  cattle,  testimony  of 
the  agent  that,  had  he  received  the 
message,  he  could  and  would  have 
purchased  cattle  at  the  prices  specified 
therein,  is  a  statement  of  fact,  and  not 
a  conclusion  of  the  witness.  Western 
Union  Tel.  Co.  v.  Carver,  39  S.  W.  1021, 
15  Tex.  Civ.  App.  547. 

Where  it  is  claimed  that,  plaintiff 
being  away,  a  telegram  to  him  should 
have  been  delivered  to  his  wife  or  an- 
other person,  it  is  permissible  for  them 
to  testify  that,  if  it  had  been  delivered 
to  them,  they  would  have  sent  it  to 
plaintiff;  this  not  being  a  matter  of 
opinion.  Western  Union  Tel.  Co.  v. 
Mitchell,  44  S.  W.  274,  91  Tex.  Civ. 
App.    454. 

e.  As  to   Conclusions  or   Deductions. 

Where  there  is  an  issue  as  to  the 
wish  or  inclination  of  the  plaintiff  to 
go  home  to  see  his  mother,  his  con- 
clusions from  the  facts,  his  supposi- 
tion, was  a  fact  which  the  jury  might 
weigh.  It  appears  that  plaintiff  was 
to  be  notified  of  his  mother's  condi- 
tion. His  conclusion  from  not  hearing 
from  her  were  properly  admitted. 
Erie  Tel.  Co.  v.  Grimes,  82  Tex.  89, 
17  S.  W.  831. 

15.   Intoxication  and  Intoxicants. 

A  witness  may  testify  as  to  whether 
certain  liquor  is  whiskey,  without 
qualifying  as  an  expert.  Johnson  v. 
State   (Cr.  App.),  55  S.  W.  818. 


Intoxication. — See  ante,  "Appearance, 
Conduct    and    Demeanor,"    VII,    C,    3. 

16.   Matters  Legal, 
a.    Contracts. 

Existence  of  Contract. — A  statement 
by  a  witness  that  no  contract  of  em- 
ployment existed  is  objectionable  as  a 
conclusion  of  the  witness.  Interna- 
tional Harvester  Co.  of  America  v. 
Campbell,  43  Tex.  Civ.  App.  421,  96  S. 
W.   93. 

The  statement  or  opinion  of  a  party 
that  there  was  no  partnership  between 
himself  and  another  is  immaterial,  and 
its  admission  in  evidence  is  harmless, 
where  no  facts  are  shown  by  the  tes- 
timony tending  to  establish  the  part- 
nership. Worsham  v.  Vignal,  17  Tex. 
Civ.  App.  324,  37  S.  W.  17. 

Performance  of  Contract. — In  an  ac- 
tion on  a  note  given  for  improvements 
on  certain  land,  it  was  error  to  permit 
plaintiff  to  answer  whether  he  had  not 
done  everything  required  of  him  by 
the  contract  between  plaintiff  and  de- 
fendant. Taylor  v.  McFatter  (Civ. 
App.),  109  S.  W.  395. 

Where,  in  an  action  on  a  note  given 
for  improvements  on  land  and  certain 
hogs,  it  was  undisputed  that  plaintiff 
had  performed  the  contract  except  to 
deliver  the  hogs,  for  the  value  of 
which  an  allowance  was  made  by  the 
juiy,  defendant  was  not  prejudiced  by 
a  ruling  permitting  plaintiff  to  answer 
a  question  calling  for  his  conclusion 
as  to  whether  he  had  not  done  every- 
thing required  of  him  by  the  contract. 
Taylor  v.  McFatter  (Civ.  App.),  109 
S.  W.  395. 

Willingness  and  Ability  to  Perform 
Contract. — In  an  action  by  a  broker 
for  commissions  in  procuring  a  pur- 
chaser, the  affirmative  answer  of  the 
purchaser  procured  by  the  broker  to 
the  question  as  to  whether  he  was 
ready,  willing,  and  able  to  comply  with 
the  terms  of  sale  was  not  objection- 
able as  the  opinion  of  the  witness. 
Claik  V.  Wilson,  91  ^.  W.  627,  41 
Tex.   Civ.    App.  450. 
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b.  Divorce. 

The  opinions  of  witnesses  are  inad- 
missible to  prove  that  a  continuance 
of  the  conjugal  relation  would  be  in- 
supportable. The  jury  must  draw 
their  own  conclusions  from  the  facts 
which  are  proved.  Sheffield  v,  Shef- 
field. 3  Tex.  79. 

c.  Expectation  of  Child  or  Heir. 

In  an  action  against  a  railway  for 
wrongful  death,  it  was  error  not  to 
exclude  so  much  of  a  question  as 
sought  to  elicit  the  opinion  of  one 
of  plaintiflFs,  as  a  witness,  as  to  whether 
or  not  plaintiflFs  had  any  expectation 
that  deceased,  their  mother,  would 
continue  to  aid  in  their  support  during 
hen  life  and  the  answers  to  such  ques- 
tion. San  Antonio  &  A.  R.  Ry. 
Co.  V,  Long,  87  Tex.  148,  27  S.  W. 
113. 

d.  Probate  Matters. 

Qualification  of  Personal  Represent- 
ative.— The  testimony  by  a  widow 
that  "she  was  acting  in  the  capacity 
of  surviving  wife  of  her  deceased  hus- 
band," is  not  evidence  that  she  had 
properly  qualified  to  enable  her  to 
control  the  tommuhity  estate;  that  is 
a  question  of  law,  to  be  established 
by  proof  of  the  facts  which  give  such 
authority.  Roberts  v,  Longley,  41 
Tex.  454. 

Presentation  and  Proof  of  Claims. — 
In  an  action  attacking  the  validity  of 
a  voluntary  conveyance,  the  grantee, 
holding  under  his  father  whose  estate 
had  been  administered,  over  objection 
was  permitted  to  testify  touching  the 
balance  of  the  judgment  through  which 
the  plaintiflF  claimed  by  sheriflf  sale, 
that  "plaintiflF  had  presented  such 
claim  for  $3000,  which  was  rejected 
as  an  unjust  claim."  Held,  the  claim 
itsdf  was  the  best  evidence,  and  the 
statement  that  it  was  unjust  was  but 
opinion,  and  the  admission  of  the  tes- 
timony was  error.  Dosche  v.  Nette, 
81   Tex.  265,  16  S.  W.  1013. 


e.   Title  and  Ownership  of  Property. 
(1)    Real  Property. 

(a)  In  General. 

Title    or    Ownership    of    Witness. — 

PlaintiflF  can  not  prove  title  to  land 
by  testifying  that  he  "owned"  it,  and 
was  "in  possession."  Western  Union 
Tel.  Co.  V.  Hearne,  7  Tex.  Civ.  App. 
67,   26   S.   W.   478. 

It  is  error  to  permit  a  witness  to 
testify  that  he  never  owned  title  to 
land  when  the  title  is  the  matter  in 
controversy.  Title  or  absence  of  title 
is  a  conclusion  of  law  to  be  determined 
from  facts.  Gilbert  v.  Odum,  69  Tex. 
670,  7   S.   W.   510. 

Title  or  Ownership  of  Third  Persons. 
— In  an  action  to  subject  property  con- 
veyed to  a  wife,  to  the  debts  of  the 
husband,  a  question  asked  a  witness 
as  to  the  person  in  whom  the  title 
to  the  property  stood  was  properly 
excluded,  as  calling  for  a  conclusion 
of  law.  (Civ.  App.)  Gonzales  v.  Adoue, 
56  S.  W.  543,  judgment  reversed  in 
58  S.  W.  951.  94  Tex.  120. 

(b)  Muniments  of  Title. 

aa.    Execution  and  Delivery  of  Deed. 

In  trespass  to  try  title,  the  testi- 
mony of  defendant  as  to  his  impres- 
sion that  he  had  seen  a  deed  under 
which  his  remote  grantor  held  was  ad- 
missible. Wells  V.  Burts,  3  Tex.  Civ. 
App.  430,  436,  22  S.  W.  419. 

On  the  issue  of  the  delivery  of  a 
deed,  testimony  of  a  witness  that  de- 
cedent did  not  deliver  the  deed  to 
any  of  his  children  was  properly  ex- 
cluded as  a  conclusion.  Chew  v.  Jack- 
son, 45  Tex.  Civ.  App.  656,  102  S.  W. 
427. 

Where  in  an  action  to  set  aside  a 
deed  the  grantor  claimed  that  it  had 
been  improperly  withdrawn  from  a 
bank  where  she  had  deposited  it,  evi- 
dence that  the  grantor  had  other  pa- 
pers in  the  bank  for  safe  keeping  with 
which  the  deed  in  controversy  was 
placed,  and  that  they  were  all  alike 
subject  to  the  grantor's  call  and  con- 
trol, was  not  objectionable  as  the  opin- 
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ion    of    the    witness.       Gatt    v.     Shive 
(Civ.  App.),  82  S.  W.  303. 

In  an  action  involving  the  issue  as 
to  whether  plaintiff  had  purchased 
property  at  a  sheriffs  sale  against  de- 
fendant in  trust  for  the  latter,  under  a 
promise  to  reconvey,  defendant  testi- 
fied that  "the  deed  conveying  the 
[property]  to  plaintiff  was  not  ex- 
ecuted by  the  sheriflF  on  the  day  of 
the  sale,  on  account  of  a  misunder- 
standing between  plaintiff  and  Mrs.  A. 
It  seems  that  there  had  been  an  un- 
derstanding that  she  should  own  an  i 
interest  in  the  [property]  when  bought 
in  by  plaintiff."  Held  that,  the  facts 
upon  which  defendant's  conclusion 
was  based  being  proved  by  several 
witnesses,  the  evidence,  if  inadmissi- 
ble, was  harmless.  Smith  v.  Eckford 
(Sup.),  18  S.  W.  210. 
bb.  Legal  Operation  and  Effect; 
Validity. 

An  offer  to  prove  a  witness  that  a 
person  exhibited  to  the  witness  a  com- 
plete chain  of  title  to  a  land  certificate 
down  to  himself  is  properly  excluded 
as  a  conclusion  of  the  witness.  Huff 
V.  C.awford  (Civ.  App.),  32  S.  W.  592; 
S.  C,  89  Tex.  214,  34  S.  W.  606. 

Testimony   that    C.    had    a   complete 
chain  of  title  down  from  G.,  but  that  | 
witness  could  not  remember  names  of ! 
intervening   parties,   was   properly   ex- 
cluded   as    a    conclusion    of    witness. 
Huff  V.    Crawford    (Civ.    App.),    32    S. 
W.   593. 
(c)    Public  Land  Rights;  Location. 

Plaintiff  claimed  title  to  the  land  in 
dispute  through  C,  as  the  sole  he'r  of 
F.  Defendant  claimed  through  S.  and 
B.;  the  former  and  the  mother  of  the 
latter  being  two  alleged  children  of  F. 
by  a  different  wife,  who  it  was  claimed 
he  had  married  in  Mississippi  before 
coming  to  Texas,  where  he  had  lived 
with  C.'s  mother  as  his  wife.  The 
court  excluded  evidence  of  B.*s  wife 
that  she  knew,  from  her  husband's 
sending  money  to  S.  to  pay  his  part 
of  the  expenses,  that  the  land  certifi- 


cate was  located  by  S.,  and  that  B. 
paid  his  share  of  the  expense  of  lo- 
cating it,  and  that  she  knew  F.  had  a 
headright  claim  for  a  league  and 
labor  of  land  in  Texas,  which  was 
located  by  his  son  S.  for  the  benefit  of 
himself  and  B.  Held,  that  the  evi- 
dence was  properly,  excluded,  as  being 
the  mere  opinion  or  conclusion  of  the 
witness.  Odom  v.  Woodward,  11  S. 
W.   925,   74  Tex.   41. 

Plaintiff,  in  an  action  against  the 
heirs  of  his  deceased  grantor,  under 
Rev.  Stat.,  art.  4354,  providing  that 
"any  person  interested  under  any  in- 
strument in  writing  entitled  to  be 
proved  for  record"  may  sue  to  obtain 
a  judgment  proving  such  instrument, 
sought  to  prove  for  record  an  instru- 
ment purporting  to  have  been  executed 
by  deceased,  conveying  certain  lands 
to  plaintiff.  Held,  that  the  testimony 
of  a  witness  that  plaintiff  and  the 
grantor  in  such  instrument  were  joint 
owners  of  all  the  public  land  located 
in  certain  counties  was  inadmissible, 
being  a  mere  expression  of  opinion. 
Howard  r.  Zimpleman  (Sup.),  14  S. 
W.   59. 

In  an  action  by  D.  to  recover  an 
alleged  interest  in  land  patented  to 
C.  it  was  eiror  to  permit  the  surveyor 
to  testify  that  he  understood  he  was 
locating  the  scrip  for  C.  and  D.  and 
that  the  scrip  belonged  to  D.  and  that 
C.  had  a  locative  interest  in  it.  Crea- 
ger  V.  Douglass,  77  Tex.  484,  14  S. 
VV.   150. 

(d)    Loss  of  Records. 

A  witness,  in  response  to  the  ques- 
tion whether  "there  are  any  files  miss- 
ing from  the  land  office  in  regard  to 
the  C.  certificate,"  answered,  "It  appears 
that  the  original  file,  ♦  ♦  ♦  ^ith 
contents,  was  abstracted  from  the  gen- 
eral land  office,"  etc.  Held,  that  an 
objection  to  witness'  answer  on  the 
ground  that  he  was  not  stating  a  fact, 
but  the  appearance  of  a  fact,  was  un- 
tenable, where  his  answer  appeared  to 
be  only  corroborative  of  testimony  al- 
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ready  given,  and  that  he  had  stated 
*all  the  facts,  so  far  as  the  record  of 
the  land  office  showed,  about  the  loss 
of  the  certificate  and  its  subsequent 
return.  Pope  v.  Anthony,  68  S.  W. 
521,  29  Tex.  Civ.  App.  298. 

(c)    Bona  Fide  Purchaser;  Knowledge 
of  Equities. 

In  trespass  to  try  title,  plaintiff 
claimed  through  a  deed  absolute  in 
form,  but  which  had  been  executed 
by  defendant  as  security  for  a  debt 
which  had  since  been  paid.  The 
grantee  in  such  deed  had  conveyed  the 
land  to  plaintiff's  grantor,  who  testi- 
fied that  he  paid  for  it  without  notice 
of  any  defect  in  his  grantor's  apparent 
title.  His  cross-examination  and  other 
evidence  tended  to  rebut  this  theory. 
Plaintiff  offered  testimony  from  a 
deposition  of  defendant's  grantee  that, 
so  far  as  he  knew,  plaintiff's  grantor 
had  no  knowledge  that  defendant  was 
claiming  or  had  ever  claimed  any  in- 
terest in  the  lands  at  the  time  witness 
deeded  them  to  such  grantor,  nor  that 
the  deed  to  witness  was  only  a  mort- 
gage. Held  error  to  reject  the  testi- 
mony, since  it  was  important  to  plain- 
tiff to  rebut  the  adverse  inference 
which  would  arise  from  the  failure  of 
the  witness  to  testify  on  this  point. 
Long  V.  Fields,  31  Tex.  Civ.  App.  241, 
71  S.  W.  774. 

(f)     Conveyances    from    Husband    to 
Wife;   Wife's   Separate   Estate. 

Where  a  creditor  of  a  deceased  hus- 
band sought  to  subject  property  con- 
veyed by  him  to  his  wife,  by  a  deed 
which  was  not  recorded  until  after  the 
husband's  death,  he  is  competent  to 
testify  that  the  husband  was  insolvent 
at  the  date  of  the  deed;  he  having 
given  the  facts  on  which  he  based  his 
opinion.  (Civ.  App.)  Gonzales  v, 
Adone,  56  S.  W.  543,  judgment  re- 
versed in  58  S.  W.  951,  94  Tex.  120. 

Plaintiffs  in  trespass  to  try  title 
claimed  under  a  sheriff's  deed  from  a 
sale  had  on  a  foreclosure  judgment 
against    B.      Defendants,    as    heirs    of 


B.'s  wife,  alleged  that  the  property 
was  the  separate  estate  of  B.'s  wife, 
and  that  plaintiffs  knew  of  such  fact 
before  the  execution  of  the  mortgage; 
and,  to  prove  such  claim,  offered  to 
show  by  B.  that  the  land  was  paid 
for  with  a  note  which  he  gave  his 
wife  in  payment  of  a  loan  from  her. 
Held  eiror  to  have  excluded  the  evi- 
dence as  involving  a  conclusion  of  the 
witness,  the  same  being  of  material 
facts  within  the  knowledge  of  the  wit- 
ness. Barrett  v,  Eastham,  67  S.  W. 
198,   28   Tex.   Civ.   App.   189. 

In  an  action  to  determine  whether 
certain  real  estate  was  purchased  with 
the  money  of  defendant's  wife,  evi- 
dence by  the  husband  that  the  money 
paid  "belonged  to  his  wife,"  and  that 
"it  was  my  wife's  money,"  was  inad- 
missible, as  stating  the  conclusion  of 
the  witness.  Scott  v.  Witt  (Civ.  App.),. 
41   S.   W.  401. 

(g)    Partition  of  Real  Estate. 

The  statement  of  a  witness  that, 
upon  division  of  his  father's  estate, 
land  was  "set  apart"  to  his  sister,  is 
incompetent  to  prove  a  partition,  the 
nature  of  the  partition  being  unex- 
plained. League  v.  Henckle  (Civ. 
App.),  26  S.  W.  729. 
(h)    Adverse  Possession. 

Acts  of  Ownership. — Where  defend- 
ants in  trespass  to  try  title  claim  that 
they  held  adversely,  opinions  of  wit- 
nesses that  defendants  worked,  im- 
proved, and  acted  towards  the  lapd 
as  a  reasonable  man  would  act  to- 
wards his  own  land,  and  indicated  that 
they  claimed  the  land,  are  not  admis- 
sible. Hintze  v,  Krabbenschmidt  (Civ. 
App.),  44  S.  W.  38. 

Claim  to  Land. — In  trespass  to  try 
title,  a  question  to  plaintiff  as  to 
whether  he  had  ever  known  of  any 
one  claiming  the  land,  until  the  claim 
in  suit,  was  not  objectionable,  as  ir- 
relevant, immaterial,  hearsay,  and  call- 
ing for  the  opinion  of  the  witness. 
Boston  V.  McMenamy,  68  S.  W.  201, 
29  Tex.  Civ.  App.  272. 
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A  question  asked  one  of  defendants, 
"State  who,  if  any  one,  claimed"  the 
land  after  a  certain  date,  was  unobjec- 
tionable, in  form,  because  who  claimed 
the  land  was  a  material  point  to  be 
considered  in  determining  the  good 
faith  of  the  possession,  and  witness 
was  properly  permitted  to  answer  that 
her  deceased  husband  (defendants'  an- 
cestor) always  claimed  it.  Field  v. 
Field,  87  S.  W.  726,  39  Tex.  Civ. 
App.  1. 

Where,  in  trespass  to  try  title,  the 
defense  was  adverse  possession,  a 
question  to  a  witness  as  to  whether 
he  knew  whether  a  certain  grantor  of 
defendant  had  been  claiming  the  land 
during  a  certain  period  was  not  ob- 
jectionable, as  hearsay,  and  the  an- 
swer of  the  witness  that  he  knew  the 
party  had  been  claiming  the  laifd.  was 
not  a  conclusion.  Rice  v.  Melott,  32 
Tex.  Civ.  App.  426,  74  S.  W.  935,  af- 
firmed   in    97   Tex.    644,    no    op. 

(i)    Homestead. 

Evidence  by  a  mortgagor  that  at 
the  time  of  the  execution  of  the  mort- 
gage he  owned  no  homestead  except 
the  premises  in  controversy  is  properly 
excluded  as  stating  merely  his  own 
conclusion.  Johnston  v.  Martin,  81 
Tex.  18,  16  S.  W.  550. 

(S)    Personal  Property, 
(a)    In  General. 

The  impression  or  knowledge  of 
witnesses  as  to  the  ownership  of  prop- 
erty is  not  admissible.  Continental 
Ins.  Co.  V,  Cummings  (Civ.  App.),  95 
S.  W.  48. 

To  permit  a  witness  in  an  action 
for  trial  of  the  right  to  property  to 
state  that  the  execution  debtor  owned 
the  property  at  the  time  of  the  levy, 
instead  of  requiring  the  party  to  prove 
title  by  facts  and  circumstances,  is  re- 
versible error.  Cullers  v.  Gray  (Civ. 
App.),   57   S.   W.   305. 

In  an  action  for  wrongful  attach- 
ment, a  statement  by  a  witness  that 
the  goods  were  in  possession  of  A. 
as  his  agent  to  hold  until  satisfactory 


aiiangements  were  made  for  payment, 
"and,  when  they  were  paid  for,  I  thenT 
considered  the  goods  belonged  to  him 
[plaintiff],"  held  not  properly  excluded 
as  a  conclusion  of  law.  Rosenthal  v. 
Middlebrook,  63  Tex.  333. 

General  statements  that  the  goods 
were  bought  with  the  separate  prop- 
erty of  the  wife,  and  that  there  was 
no  community  property  of  herself  and 
husband  are  conclusions  of  law  to 
which  the  witnesses  could  not  testify, 
and  which  are  not  justified  by  the  evi- 
dence from  which  they  are  drawn. 
Epperson  v.  Jones,  65  Tex.  425,  428. 

(b)    Sale  of  Property. 

On  an  issue  as  to  whether  witness 
had  sold  certain  personal  property,  her 
testimony  that  she  "sold  it"  was  in- 
competent as  a  statement  of  a  legal 
conclusion.  Rea  v.  P.  E.  Schow  & 
Bros,  42  Tex.  Civ.  App.  600,  93  S.  W. 
706. 
17.  Live  Stock. 

a.  Nature  and  Habits. 

Where  a  complainant  is  injured  by 
a  horse  which  she  was  driving  be- 
coming frightened  and  backing  the 
vehicle  into  a  river  adjacent  to  the 
street,  which  was  not  protected  by 
suitable  barriers,  a  witness  can  not 
give  his  opinion,  based  solely  on  the 
horse's  action  at  the  time  of  the  acci- 
dent, whether  the  horse  was  a  suitable 
one  for  a  lady  to  drive.  City  of  San 
Antonio  v.  Porter,  59  S.  W.  922,  24 
Tex.  Civ.  App.  444. 

b.  Number. 

In  an  action  for  damages  for  loss 
of  stock  resulting  from  an  overflow 
of  plaintiffs  land,  a  witness  who  has 
stated  fully  his  means  of  information 
as  to  the  loss  of  the  stock  in  plaintiff's 
pasture,  and  also  what  he  saw  there 
after  the  flooding,  may  give  his  esti- 
mate of  the  number  of  dead  animals 
there  at  that  time.  Sabine  &  E.  T.  Ry. 
Co.  V.  Broussard,  69  Tex.  617,  7  S.  W. 
374. 

c.  Appearance    and   Condition. 
Statements    of   witnesses    describing 
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cattle  by  using  the  words  **in  bad  con- 
dition," "hard  lookers,"  **in  very  bad 
shape,"  are  admissible  as  statements 
of  fact,  and  are  not  objectionable  as 
the  opinion  of  the  witnesses.  Gulf,  C. 
&.  S.  Ry.  Co.  V.  Kimble,  49  Tex.  Civ. 
App.  622,  109  S.  W.  234. 

d.  Injuries;  Damages. 

On  the  issue  whether  an  animal  was 
killed  by  a  railroad,  or  was  placed  on 
the  track,  it  appearing  that  its  head 
was  cut  off,  but  not  that  the  body  was 
bruised  or  had  been  dragged  or  struck, 
testimony  that  several  years  before  a 
witness  had  seen  a  horse  on  one  side 
of  a  track,  and  its  head  on  the  other, 
was  incompetent;  he  not  having  seen 
it  struck,  and  not  knowing  how  it  was 
killed.  St.  Louis,  etc.,  R.  Co.  v.  Terry, 
22  Tex.  Civ.  App.  176,  54  S.  W.  431. 

In  an  action  against  a  railroad  com- 
pany for  running  over  a  team  while 
being  driven  across  its  track,  the  opin- 
ion of  a  witness  that  **there  was  no 
way  to  save  the  team"  is  inadmissible 
in  evidence,  as,  under  such  circum- 
stances, facts  alone  should  be  stated. 
Missouri  Pac.  Ry.  Co.  v.  Burnett,  3 
Willson,  Civ.  Cas.  Ct.  App.  §  236, 

As  to  injuries  to  live  stock  in  transit, 
see  ante,  "Injuries  to  Live  Stock  in 
Transportation,"  VII,  C,  9,  f. 

e.  Value. 

See  post,  "Live  Stock,  Poultry,  etc.,' 
VII,  C,  29,  b,  (4),  (f),  et  seq. 
18.   Health  and  Bodily  Condition. 

See,  also,  post,  "Insanity  and   Men- 
tal   Capacity,"   VII,    C,    19;    "Personal 
Injuries,"  VII,  C,  20. 
a.  In  General. 

In  an  action  for  personal  injuries, 
testimony  of  a  nonexpert  that  plain- 
tiff, while  at  a  certain  place,  "was  ill" 
was  admissible.  St.  Louis  &  S.  F. 
R.  Co.  V.  Boyer,  44  Tex.  Civ.  App.  311, 
97  S.  W.  1070. 

It  is  not  opinion  evidence  for  a  hus- 
band to  state  whether  his  wife  had 
any  cough,  lung  trouble,  or  heart  fail- 
ure  prior   to   a   certain   exposure.     St. 


Louis  Southwestern  Ry.  Co.  of  Texas 
V.  Lowe  (Civ.  App.),  97  S.  W.  1087. 
b.  Cause  of  Sickness. 

"An  unskilled  witness  may  well  be 
permitted  to  depose  that  the  appear- 
ance of  a  person  indicates  bad  health; 
but  medical  skill  is  required  to  deter- 
mine whether  the  causes  producing 
this  appearance  are  recent  or  of  long 
standing."  Rogers  v.  Crain,  30  Tex. 
284,  290. 

Plaintiff  and  his  wife  occupied 
berths  in  a  sleeping  car.  At  5  o'clock 
a.  m.  the  train  stopped  at  a  water  tank 
a  half  mile  from  their  destination.  The 
porter  and  conductor  of  the  sleeping 
car  awoke  them  suddenly,  and  told 
them  they  were  at  the  depot.  They 
were  hurried  off,  partially  aressed,  and 
the  train  left  them  before  they  dis- 
covered where  they  were.  The  ex- 
posure resulted  in  injury  to  the  wife's 
health.  Held  that,  where  the  wife  fully 
stated  the  circumstances  of  her  ex- 
posure and  sickness,  she  may  testify 
that  she  knew  of  nothing  else  that 
could  have  caused  her  illness,  except 
the  exposure.  Pullman  Palace  Car  Co. 
V.  Smith,  79  Tex.  468,  14  S.  W.  993. 
c   Nature  and  Character  of  Ailment. 

Nonexpert  witnesses  can  not  testify 
as  to  the  character  of  a  disease.  Rogers 
V,  Crain,  30  Tex.  284. 

In  trespass  to  try  title,  it  is  compe- 
tent to  show  by  plaintiff,  on  an  issue 
whether  plaintiff's  deceased  husband 
executed  a  deed  to  the  land  in  ques- 
tion, that  he  was  paralyzed  and  could 
not  speak,  as  such  testimony  is  not 
a  conclusion.  Abee  v.  Bargas  (Civ. 
App.),    65    S.    W.    489. 

In  an  action  on  a  benefit  certificate, 
witnesses  may  state  from  their  personal 
knowledge  that  applicant  was  unable 
to  speak  above  a  whisper,  was  emaci- 
ated, and  that  her  father  stated  she 
had  consumption.  Home  Circle  Soc. 
No.  1,  V.  Shelton  (Civ.  App.),  81  S. 
W.  84. 

A  witness  testified  that  plaintiff  had 
been    very    nervous,    had    attacks    of 
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nervousness  so  that  witness  and  her 
mother  had  been  up  with  him  two  or 
three  nights  at  a  time;  that  he  was 
troubled  with  his  heart,  imagined  that 
it  did  not  beat,  and  that  sometimes  it 
seemed  as  if  his  heart  almost  stopped; 
that  he  did  not  sleep,  and  shook  in  his 
nervous  attacks  which  occurred  about 
once  a  month  and  lasted  three  or  four 
days.  Held,  that  the  testimony  was  a 
mere  statement  of  fact,  and  was  not 
objectionable  as  a  statement  of  opinion. 
Cunningham  r.  Neal,  49  Tex.  Civ.  App. 
613,    109   S.   W.    455. 

Even  if  such  testimony  should  be 
considered  as  opinion,  it  was  admis- 
sible under  the  rule  that  a  nonexpert 
may  give  his  opinion  on  a  question  of 
apparent  condition  of  body  or  mind, 
sickness,  health,  etc.  Cunningham  v. 
Neal,  49  Tex.  Civ.  App.  613,  109  S.  W. 
455. 

d.    Warranty  of    Soundness  of    Slave; 
Subsequent  Sickness. 

In  an  action  upon  a  warranty  of 
soundness  of  a  slave,  the  evidence  of 
witnesses  (not  experts)  of  subsequent 
sickness  is  not  admissible.  Walton  v. 
Cottingham,  30  Tex.   772. 

19.    Insanity  and  Mental  Capacity, 
a.   General  Rule  as  to  Admissibility  of 
Nonexpert  Opinion. 

-Upon  the  issue  of  insanity,  nonpro- 
fessional witnesses  should  be  allowed 
to  give  their  opinions,  together  with 
the  facts  on  which  their  opinions  are 
based,  where  it  appears  that  their  ac- 
quaintance with  the  defendant  will  en- 
able them  to  form  a  correct  estimate 
of  his  mental  condition.  This  is  in  ac- 
cordance with  the  general  rule  of  evi- 
dence, as  applicable  to  witnesses  of  a 
transaction  who  are  not  experts.  Garri- 
son z/.  Blanton,  48  Tex.  299,  303; 
Thomas  v.  State,  40  Tex.  60;  Renn  v. 
Samos,  33  Tex.  760,  766. 

Upon  the  trial  of  a  plea  of  insanity, 
nonprofessional  witnesses  should  be 
allowed  to  state  their  opinion  as  to  the 
sanity   of  the   party,   as   the    result    of 


their  observation,  accompanied  with  a 
statement  of  the  facts  observed.  Hol- 
comb  V.  State,  41  Tex.  125;  Carr  i\ 
State,  24  Tex.  Cr.  App.  562,  568.  7  S. 
W.  328;  Williams  v.  State,  37  Cr.  App. 
348,   39   S.   W.   687. 

Where  the  witnesses  had  detailed  to 
the  jury  the  facts  on  which  they  based 
their  opinions,  the  opinions  of  nonex- 
perts as  to  the  deceased's  mental  con- 
dition were  properly  received  in 
evidence.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Brantley,  62  S.  W.  94,  26 
Tex.  Civ.  App.  11. 

Contra. — It  has  been  held,  however, 
that  upon  an  issue  of  insanity,  the  non- 
professional witness  should  not  be  al- 
lowed to  give  his  opinion  as  to  sanity 
or  insanity,  but  should  be  confined  to 
the  acts  of  the  subject,  leaving  the 
jury  to  form  their  opinion  as  to  their 
cause.   Hickman  v.  State,  38  Tex.  190. 

"A  professional  man  may  judge  with 
some  degree  of  accuracy,  from  patho- 
logical symptoms,  of  the  mental  con- 
dition of  a  patient;  but  the  nonprofes- 
sional man  has  only  the  actual  dem- 
onstrations of  the  person  from  which 
to  form  his  judgment;  and  in  that  case 
it  would,  in  our  opinion,  be  a  better 
practice,  as  a  general  rule,  to  confine 
the  witness  to  a  statement  of  those 
demonstrations,  and  leave  the  jury  to 
form  their  own  opinion  as  to  the  cause. 
And  yet  it  is  held  by  high  authority 
that  the  opinions  of  witnesses  on  the 
question  of  sanity  are  admissible  to 
prove  that  fact.  1  Greenl.  Ev.,  p.  440." 
Hickman  v.  State,  38  Tex.  190,  191. 

b.   Must  Give  Facts  upon  Which  Opin- 
ion Based. 
(1)    In  General 

Opinions  of  nonexpert  witnesses  as 
to  the  mental  capacity  or  sanity  of  an- 
other must  in  all  cases  be  accompanied 
by  a  statement  of  the  facts  on  which 
such  opinions  are  based.  Cockrill  i-. 
Cox,  65  Tex.  669;  Williams  v.  State,  37 
Tex.  Cr.  App.  348,  39  S.  W.  687. 

In  a  matter  of  opinion  evidence  as 
to  sanity,  it  is  the  facts  which  a  wit- 
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ness  details,  and  the  conduct  which 
he  describes,  which  chiefly  and  prin- 
cipally constitutes  testimony  to  be  re- 
lied upon.  Williams  v.  State,  37  Tex. 
Cr.  App.  348,  353,  39  S.   W.  687. 

Where,  in  a  criminal  prosecution,  a 
nonexpert  is  called  upon  to  testify  on 
the  issue  of  insanity,  he  must,  before 
giving  his  opinion  to  the  jury,  relate 
the  facts  upon  which  he  predicates  his 
opinion.  Fults  v.  State,  50  Tex.  Cr. 
App.  502,  98  S.  W.  1057;  Williams  v. 
State,  37  Tex.  Cr.  App.  348,  39  S.  W. 
€87. 

Illustrations. — Where  a  witness  in  a 
prosecution  for  assault  with  intent  to 
rape  testified  that  he  had  know  the 
accused  for  some  time,  it  was  not 
proper  for  him  to  give  his  opinion  as  to 
the  sanity  of  the  accused  without  stat- 
ing further  the  facts  on  which  the 
opinion  was  predicated.  Henderson  v. 
State,  49  Tex.  Cr.  App.  511,  93  S.  W. 
550. 

It  was  error  to  permit  the  sheriff  to 
testify  that  in  his  opinion  defendant 
was  sane,  after  stating  that  he  had  had 
considerable  experience  with  insane 
persons,  and  had  had  opportunity  to 
observe  defendant;  the  witness  not 
having  first  stated  the  facts  on  which 
his  opinion  was  based.  Hurst  v.  State 
(Cr.  App.),  40  S.  W.  264. 

<2)  Must  Be  Facts  in  Evidence  or 
within  Witness'  Own  Knowledge. 

One  can  not  give  his  opinion  as  to 
the  insanity  of  a  person,  based  on  what 
he  had  been  told  by  others,  but  only  on 
facts  within  his  knowledge,  or  as 
testified  to  in  the  case.  First  Nat.  Bank 
V.  McGinty,  69  S.  W.  495,  29  Tex.  Civ. 
App.  539. 

Hearsay  Opinion. — On  a  trial  for 
murder,  it  was  proper  to  exclude,  as 
hearsay,  evidence  of  discussions,  among 
employees  where  defendant  worked  at 
the  time  of  the  killing,  as  to  his  in- 
sanity, and  the  opinions  of  such  em- 
ployees that  he  was  insane.  Hurst  v. 
State    (Cr.   App.),  40  S.   W.  264. 

Nor   was  evidence   that   deceased,   ;i 


I  few  days  before  the  homicide,  told  wit- 
ness that  defendant  was  not  of  sound 
j  mind,  admissible.    Hurst  v.  State   (Cr. 
I  App.),  40  S.  W.  264. 
'  c.    Comparison   with    Persons    Known 
to  Be  Insane. 
Insanity  can  not  be  proved  by  com- 
parison, by  witness  not  medical  man, 
with  other  persons  known  by  witness 
to  be  insane.    Gehrke  v.  State,  13  Tex. 
568,  572. 

;      Where     the     person     on     trial     for 
I  murder,  "offered  to  show  by  witnesses 
I  (not  medical  men)  that  they  were  con- 
.  versant  with  persons  well  known  to  be 
insane,  and  that  the  conduct  and  ap- 
pearance of  the  prisoner  were  like  such 
as  they  had   observed   in   the   said  in- 
sane," it  was  held  that  the  testimony 
was  properly  rejected.   Gehrke  v.  State, 
13  Tex.  568. 

Where,  on  a  trial  for  murder,  the 
court  excluded  from  the  consideration 
of  the  jury  such  expressions  of  the 
witnesses  (not  medical  men)  as  that 
he,  the  prisoner,  looked  and  acted  like 
one  insane,  in  their  opinion,  it  was 
held  there  was  no  error.  Gehrke  v. 
State,  13  Tex.  568. 

(L  Opinions  Not  Pertinent  to  the 
Issue. 
The  issue  being  merely  whether  the 
person  giving  the  note  was  insane,  and 
not  whether  the  bank  taking  it  had 
notice  thereof,  admission  of  evidence 
that  its  cashier  thought  at  the  time 
the  person  executed  the  note  that  he 
was  insane,  is  error.  First  Nat.  Bank 
r.  McGinty,  29  Tex.  Civ.  App.  539, 
541,    69    S.    W.   495. 

The  testimony  of  one  not  an  expert 
is  incompetent  to  prove  the  mental 
condition  of  a  person  whose  deposition 
has  been  read  in  evidence,  at  a  time 
other  than  when  the  deposition  was 
given,  or  to  show  the  value  of  the 
deponent's  testimony.  Howard  v.  Rus- 
sell, 75  Tex.  171,  12  S.  W.  525. 
e.  Qualification  of  Witness,  Sufficiency 
of  Facts,  Knowledge,  etc 
To  render  opinion  evidence  of  non- 
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professional  witnesses  competent  as  to 
the  sanity  of  a  party,  the  following 
must  concur:  (1)  He  must  have  ade- 
quate means  of  observation;  (2)  he 
must  state  what  he  personally  knows 
of  the  party's  sayings  and  doing  in- 
dicating insanity,  and  his  testimony 
must  show  such  intimate  and  close  re- 
lations between  the  alleged  insane  per- 
son and  himself  as  fairly  to  lead  to 
the  conclusion  that  his  opinion  would 
be  justified  by  his  opportunities  for 
observing  the  party;  (3)  he  may  state 
the  facts,  conduct,  conversations  and 
business  transactions,  and  actions  of 
the  person;  (4)  it  is  necessary  that  the 
fact  upon  which  the  opinion  is  based 
must  have  come  under  his  own  obser- 
vation. Williams  v.  State,  37  Tex.  Cr. 
App.  348,  39  S.  W.  687. 

Evidence  Held  to  Show  Witness  to 
Be  Qualified. — Where  nonexpert  wit- 
nesses have  had  from  one  to  seven 
years*  acquaintance  with  a  defendant 
charged  with  homicide,  and  have  had 
business  transactions  with  him,  they 
may  give  their  opinions  as  to  his  sanity. 
Williams  v.  State  (Cr.  App.),  53  S.  W. 
859. 

Where,  on  a  prosecution  for  em- 
bezzlement, prosecutor  denies  receipt 
of  a  payment  claimed  to  have  been 
made  on  the  day  of  the  embezzlement, 
a  witness  acquainted  with  his  condition 
after  a  fit  on  that  day  may  state  that 
his  condition  was  similar  to  that  after 
a  fit  in  the  presence  of  the  jury  on  the 
day  of  trial,  as  bearing  on  the  state  of 
prosecutor's  mind,  and  showing  the 
strength  of  his  memory.  Stallings  v. 
State  (Cr.  App.),  63  S.  W.  127. 

A  wife  may  testify  as  to  the  mental 
condition  of  her  husband,  and  even  as 
to  his  sanity,  if  she  states  the  facts  on 
which  her  opinion  is  based.  Haney  v. 
Clark,  65  Tex.  93. 

The  evidence  in  this  case  held  to 
show  that  the  witness  exhibited  such  a 
knowledge  of  the  mental  condition  of 
the  alleged  insane  person  based  upon 
business  transactions-with  him,  coupled 


with  long  acquaintance,  as  would 
justify  him  in  stating  his  opinion  as  to 
said  person's  mental  condition.  Field 
V.  Field,  39  Tex.  Civ.  App.  1,  87  S.  W. 
726.  affirmed   in   101  Tex.   635,   no  op. 

Witnesses  Held  Not  to  Be  Qualified. 
— The  declarations  of  bystanders, 
made  at  the  time  of  and  subsequent  to 
a  homicide,  as  to  the  sanity  of  de- 
fendant, were  not  admissible.  Carlisle 
V.  State  (Cr.  App.),  56  S.  W.  365. 

A  nonexpert  does  not  show  a  basis 
for  giving  her  opinion  of  the  sanity  or 
insanity  of  a  person,  by  testimony 
merely  that  she  had  worked  with  him 
a  couple  of  days.  Young  v.  State  (Cr. 
App.),  102  S.  W.  1144. 

On  an  issue  as  to  the  sanity  of  ac- 
cused, a  nonexpert  witness  testified 
that  he  had  known  accused  about  four 
months,  he  having  been  working  at 
the  house  of  witness,  and  that,  as  a 
rule,  he  saw  accused  about  twice  each 
day,  and  another  witness  testified  that 
he  had  known  accused  about  two 
years  and  saw  him  frequently,  and  that 
he  had  seen  him  at  church.  Held,  that 
there  was  no  sufficient  predicate  laid 
for  the  admission  of  the  opinions  of 
such  witnesses  as  to  the  sanity  of  ac- 
cused. Sims  V.  State,  50  Cr.  App.  563, 
99  S.  W.  555. 

Where,  on  a  trial  for  horse  theft, 
defendant  pleaded  insai>ity,  a  state 
witness,  who  had  only  had  conversa- 
tions with  defendant  during  one  year 
before  his  arrest,  and  during  a  day  or 
two  afterwards;  another  witness,  who 
had  only  seen  defendant  twice,  and 
then  only  for  a  few  minutes;  another, 
who  had  never  known  htm  until  his 
arrest,  and  had  only  seen  him  for  a 
few  minutes  four  or  five  times  since, 
and  a  jailer,  who  had  seen  him  two 
or  three  times  a  day,  while  looking 
after  prisoners — were  incompetent  to 
give  their  opinions  as  to  defendant's 
sanity.  Wells  v.  State,  50  Tex.  Cr. 
App.  499,  98  S.  W.  851. 

The  depositions  of  an  aged  witness 
were  taken  by  one  of  the  parties.    A 
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lawyer  in  employ  of  an  adverse  party 
subsequently,  visited  the  witness.  Held, 
that  his  testimony  giving  his  opinion 
as  to  the  capacity  of  the  witness  to 
testify  was  not  competent;  he  was  not 
an  expert,  nor  did  he  testify  to  the 
capacity  of  the  witness  at  the  -time  her 
depositions  were  taken.  Howard  v, 
Russell,  75  Tex.  171,  12  S.  W.  525. 
{.Invading  the  Province  of  the  Jury. 
(1)  As  to  Business  Capacity,  Compe- 
tency to  Enter  into  Contracts,  etc. 

Upon  the  trial  of  the  issue  as  to  the 
sanity  of  the  grantor  of  a  deed  a  non- 
professional witness  may  state  his 
opinion  as  the  result  of  his  observation, 
accompanied  with  a  statement  of  the 
facts  observed,  notwithstanding  his 
answer  embraces  the  very  issue  on 
trial.  Scalf  v.  Collin  County,  80  Tex. 
514,  16  S.  W.  314. 

It  is  not  competent  for  a  witness  to 
testify  that  a  grantor  is  not  competent 
to  make  contracts,  any  more  than  a 
child  of  immature  age  and  understand- 
ing, and  to  give  his  opinion  of  her 
mental  capacity  to  appreciate  and  un- 
derstand contracts.  Mills  v.  Cook  (Civ. 
App.),  57  S.  W.  81. 

A  witness  who  testified  that  he  was 
intimately  acquainted  with  plaintiff's 
liusband,  and  had  transacted  consider- 
able business  with  him,  was  asked 
whether  he  knew  that  the  husband  bc- 
cante  of  unsound  mind,  and  whether 
he  had  made  any  statement  to  witness 
concerning  the  land  in  suit,  and,  if  so, 
whether  he  was  then  of  sound  mind; 
being  asked  to  state  the  facts  on  which 
he  based  his  opinion.  Witness  replied 
that  the  husband  became  of  unsound 
mind  several  years  before,  and  that  at 
the  time  of  a  certain  conversation,  in 
which  the  husband  stated  to  witness,  in 
effect,  that  he  had  given  the  land  to  de- 
fendants' ancestor,  he  "-was  considered 
of  sound  mind,  and  transacted  his  busi- 
ness successfully."  Held  competent,  the 
V  :tre«=>  having  shown  himself  qualified 
to  express  an  opinion  as  to  the  hus- 
band's    mental     condition.      Field     v. 


Field,  87  S.  W.  726,  39  Tex.  Civ. 
App.  1. 

Incapacity  from  Drunkenness;  Alco- 
holism.— Incapacity  to  contract  from 
drunkenness,  may  be  proved  by  opinion 
of  witnesses  who  give  the  facts  or 
on  which  their  opinion  is  based.  Gar- 
rison V.  Blanton,  48  Tex.  299,  303; 
Reynolds  v.  Dechaums,  24  Tex.  174. 

Where  there  was  evidence  on  an 
issue  whether  an  instrument  was  pro- 
cured by  fraud,  and,  if  so  procured, 
whether  it  was  subsequently  ratified, 
tending  to  show  that  grantor's  mind 
was  impaired  by  drink  not  only  at  the 
time  of  the  original  trade,  but  also  at 
the  time  of  the  execution  of  the  various 
instruments  relied  on  by  grantee  for 
ratification,  it  was  proper  to  show  by 
a  witness  who  had  known  grantor  all 
his  life,  and  had  frequent  conversations 
and  consultations  with  him  after  the 
time  in  question,  the  real  condition  and 
state  of  his  mind,  not  only  at  the  time 
of  the  origfinal  transaction  and  the  acts 
of  ratification,  but  down  to  the  day  of 
trial,  that  the  jury  might  determine 
whether  or  not  such  mental  condition 
was  merely  the  temporary  influence  of 
liquor  or  a  permanent  fixed  mental 
condition  resulting  from  its  constant 
and  excessive  use.  Wells  v,  Houston, 
29  Tex.  Civ.  App.  619,  69  S.  W.  183, 
affirmed  in  97  Tex.  650,  no  op. 

(S)    Testamentary  Capacity. 

The  decisions  of  the  supreme  court 
establish  the  rule  that  all  witnesses, 
whether  subscribing  witnesses,  ex- 
perts, or  others  who  know  the  facts, 
and  having  stated  such  facts,  may  ex- 
press opinions,  are  founded  upon 
their  own  knowledge  as  to  the  mental 
condition  of  a  testator.  Brown  v, 
Mitchell,  88  Tex.  350,  31  S.  W.  621,  re- 
versing 26  S.  W.  1059. 

The  opinion  of  one  who  is  present 
when  a  will  is  signed,  and  who  wit- 
nessed the  appearance,  heard  the  con- 
versation, and  who  can  state  the  con- 
dition of  the  testator  at  the  time,  is 
admissible  in  evidence  on  the  question 
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of  mental  capacity.  Brown  r.  Mitchell, 
75  Tex.  9,  12  S.  W.  606,  citing  Garrison 
V.  Blanton,  48  Tex.  299,  303;  Cockrill  v. 
Cox,  65  Tex.  669;  Bush,  on  Insanity, 
240,  249;  1  Redf.  on  Wills,  140,  145-. 

As  to  Mental  Capacity  of  Testator 
to  Make  a  Will. — It  has  been  held  in 
certain  cases  that  a  nonexpert  witness 
may  give  his  opinion  as  to  whether  a 
testator  had  or  had  not  sufficient  men- 
tal capacity  to  make  a  will.  Thus,  a 
witness  may  state  his  opinion  as  to 
decedent's  capacity  to  make  a  will, 
after  he  has  testified  to  the  facts  on 
which  the  opinion  is  predicated.  Cock- 
rill V.  Cox,  65  Tex.   669,  675. 

Upon  an  issue  of  mental  capacity  of 
testatrix,  witness  may,  in  response  to 
question,  give  opinion  as  to  such  ca- 
pacity, where  he  appears  cognizant  of 
facts  upon  which  opinion  is  based. 
Brown  v.  Mitchell,  87  Tex.  140,  142, 
26  S.  W.  1059. 

It  is  competent  for  a  witness  to  give 
his  opinion  as  to  one's  mental  capacity 
to  make  a  will,  based  upon  the  appear- 
ance of  the  party,  and  to  detail  con- 
curring facts  which  entered .  into  the 
formation  of  that  opinion;  and  it  is  not 
material  whether  the  witness  details 
the  describable  facts  on  which  his 
opinion  is  based,  before  or  after  he  has 
given  his  opinion.  Garrison  v.  Blanton, 
48  Tex.  299. 

It  is  held  in  a  late  case,  however, 
that  it  is  important  to  keep  up  the  dis- 
tinction between  the  opinions  of  wit- 
nesses upon  a  mental  condition,  as 
sanity  or  insanity  and  the  like,  which 
are  allowed  by  nearly  all  of  the  au- 
thorities, and  such  opinions  when  di- 
rected to  the  question  of  legal  capacity 
to  perform  the  act  in  question.  Brown 
V.  Mitchell,  88  Tex.  350,  31  S.  W.  62X, 
reversing  26  S.   W.   1059. 

Upon  established  and  sound  prin- 
ciples of  law,  no  witness  will  be  per- 
mitted to  testify  to  a  legal  conclusion 
from  facts  given  either  by  himself  or 
testified  to  by  another.  It  is  the 
province   of  the  jury,   from   the   testi- 


mony, to  find  the  facts;  but  it  is  the 
duty  of  the  court  alone  to  inform  the 
jury  as  to  the  rule  of  law  by  which 
they  are  to  be  governed  in  determin- 
ing upon  the  sufficiency  of  the  facts 
given  to  them  by  the  witnesses.  Brown 
V.  Mitchell,  88  Tex.  350,  31  S.  W.  621, 
reversing  26  S.  W.  1059. 

No  witness  can  give  his  opinion  that 
testator  had  capacity  to  make  a  will. 
Brown  v,  Mitchell,  88  Tex.  350,  361, 
31  S.  W.  621.  See,  also.  Garrison  v. 
Blanton,  48  Tex.  299;  Reynolds  v.  De- 
chaums,  24  Tex.  174;  Cockrill  v.  Cox, 
65   Tex.   669. 

Evidence  of  testator's  widow  that  she 
objected  to  her  husband's  executing 
the  codicil,  because  he  was  unable  to 
attend  to  business,  was  inadmissible. 
Prather  v.  McClelland  (Civ.  App.),  26 
S.  W.  657. 

An  interrogatory  was  propounded  to 
witnesses  as  follows:  "From  what  you 
saw  and  observed  of  Mrs.  Lizzie 
Brown,  deceased,  her  talk  and  actions, 
and  her  mental  and  physical  condition 
during  the  last  ten  or  twelve  days  of 
her  illness,  and  at  the  time  of  t!  e 
execution  of  said  instrument  of  writ- 
ing, do  you  think  that  she  had  suffi- 
cient capacity  to  declare  her  last  will 
and  testament  and  dispose  of  her  prop- 
erty?" Answer:  "I  do  not  think  she 
was  capable  of  making  her  will.  All 
day  she  had  been  out  of  her  head,  talk- 
ing about  dead  babies,  and  asking  *f 
they  were  putting  them  on  ice,  and  if 
the  herse  had  come.  We  dressed  her 
before  she  signed  the  will.  She  was 
very  weak,  and  we  had  to  lift  her 
up."  This  raises  the  question  of  law, 
Can  a  witness,  after  giving  the  facts, 
state  his  opinion  as  to  the  legal  ca- 
pacity of  a  person  to  make  a  will? 
After  a  discussion  of  the  authorities,  it 
is  held,  that  it  is  incompetent  for  the 
witness  to  g^ive  his  opinion  as  to  the 
legal  capacity  of  the  deceased  to  make 
a  will.  Brown  v,  Mitchell,  88  Tex.  350, 
31  S.  W.  621,  reversing  26  S.  W.  1059. 

It  is  questionable  whether  a  witness 
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who  on  direct  examination  had  testified 
to  the  sufficient  mental  capacity  of 
the  testator,  on  cross  examination 
could  properly  be  asked  whether  he 
thought  the  testator  "was  in  a  con- 
dition to  make  a  $50,000  trade."  And 
it  was  error  to  allow  such  witness  to 
answer  "that  he  would  not  be  willing 
to  trust  him  to  make  such  a  trade  for 
him."  Prather  v.  McClelland,  76  Tex. 
574,  13  S.  W.  543. 

Susceptibility  to  Inference. — A  non- 
expert witness  may  state  opinions  and 
conclusions  after  detailing  the  facts  on 
which  they  are  based.  Hence  witnesses 
detailing  the  facts  as  to  the  disposition 
and  temperament  of  a  testator  may  give 
their  opinions  based  thereon  as  to  sus- 
ceptibility to  influence.  Hart  v.  Hart 
(Civ.  App.),  110  S.  W.  91. 

That  Subject  Was  Incapable  of  Self 
Control,  etc. — In  a  will  contest,  the 
opinion  of  a  witness  that  testator  was 
ret  capable  of  self  control  or  self  govern- 
ment, was  incompetent.  Franklin  v. 
Boone,  88    S.  W.  262,  39  Tex.  Civ.  App.  597. 

That  Subject  Controlled  or  Was 
Controlled  by  Others. — In  a  will  con- 
test, an  opinion  that,  while  the  wit- 
ness knew  them,  the  testator  was  under 
the  control  of  the  defendant,  was  not 
admissible,  since  it  was  a  question  for 
the  jury  to  decide  on  the  facts  stated, 
and  not  properly  an  opinion  for  the 
witness  to  express.  Hart  v.  Hart  (Civ. 
App.),  110  S.  W.  91. 

In  a  will  contest,  the  question 
whether  testator  controlled  his  wife,  or 
was  controlled  by  the  wife,  called  for 
a  conclusion.  Franklin  v.  Boone,  88  S. 
W.  262,  39  Tex.  Civ.  App.  597. 

Opinion  of  Witness  as  to  Qualifica- 
tion of  Other  Witnesses. — On  an  issue 
as  to  testator's  sanity,  it  was  not  error 
to  exclude  his  widow's  answer  that  she 
thought  subscribing  witness  and  at- 
tending physician  were  better  qualified 
than  she,  owing  to  her  deafness,  to 
judge  of  testator's  mental  condition 
when  he  signed.  Prather  v.  McClelland 
(Civ.  App.),  26  S.  W.  657. 
7    Tex— 68 


(3)    Mental  Capacity  of  Children. 

As  to  Capacity  of  Child  to  Under- 
stand and  Avoid  Danger. — On  an  issue 
as  to  the  contributory  negligence  of  an 
infant,  opinions  as  to  his  discretion 
were  admissible  to  show  his  capability 
of  contributory  negligence.  St.  Louis 
&  S.  W.  Ry.  Co.  of  Texas  v.  Shifilet 
(Civ.  App.),  56  S.  W.  697. 

In  an  action  for  injuries  to  a  minor, 
struck  by  a  railroad  car  while  crossing 
a  path  over  the  tracks,  it  was  error 
to  permit  plaintiff  to  ask  the  minor's 
mother  if  she  knew  whether  he  under- 
stood the  danger  of  going  around 
trains;  the  same  being  a  matter  to  be 
determined  by  the  jury.  Over  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  (Civ.  App.),  73 
S.  W.  535. 

In  an  action  against  a  railway  com- 
pany for  an  injury  to  a  child,  received 
on  a  turntable,  a  witness  can  not  state 
that  the  child*  was  old  enough  to  see 
and  avoid  the  danger,  for  such  opinion 
is  the  issue  to  be  determined  by  the 
jury.  San  Antonio  &  A.  P.  Ry.  Co. 
r.  Morgan,  58  S.  W.  544,  24  Tex.  Civ. 
App.  58. 

20.   Personal  Injuries. 

a.   Cause  and  Manner  of  Injury. 

The  admissibility  of  the  testimony 
of  an  eyewitness  as  to  the  cause  of 
the  fall  of  the  injured  person  was  not 
affected  merely  because  he  stated  that 
the  only  conclusion  he  could  come  to 
was  that  the  injured  person  slipped 
and  fell.  McCabe  v.  San  Antonio 
Traction  Co.,  88  S.  W.  387,  39  Tex. 
Civ.  App.  614. 

In  an  action  against  a  railroad  ^or 
personal  injuries,  where  a  witness  tes- 
tified that  plaintiff  was  injured  by  hav- 
ing his  foot  caught  in  a  hole  under  the 
main-line  rail,  it  is  not  error  to  permit 
him  to  state  that  there  was  no  con- 
nection between  plaintiff's  being  hurt 
and  a  switch  rail,  in  which  defendant 
claims  plaintiff  caught  his  foot,  as  it 
is  merely  a  statement  of  fact  and  not 
a  conclusion  of  the  witness.    San  An- 
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tonio  &  A.  P.  Ry.  Co.  v.  Brooking 
(Civ.  App.),  51  S.  W.  537. 

In  an  action  for  injuries  to  a  person 
struck  by  defendant's  train  while  walk- 
ing on  the  track,  evidence  as  to  what 
he  would  have  done  if  he  had  heard 
the  whistle  of  the  engine  was  not  ob- 
jectionable as  a  conclusion  of  the  wit- 
ness. International  &  G.  N.  Ry.  Co.  v, 
Davis    (Civ.   App.),   84   S.    W.   669. 

Nonexpert  witnesses  after  testifying 
to  the  facts  were  asked_as  to  what  the 
facts  indicated  as  having  caused  the 
injury.  The  witnesses  had  not  qualified 
as  experts.  The  opinion  of  these  wit- 
nesses as  to  how  the  injury  was  caused 
was  incompetent.  They  had  done  all 
they  could  be  permitted  to  do — to  de- 
scribe what  they  saw.  It  was  the 
province  of  the  jury  to  draw  conclu- 
sions and  form  opinions  from  all  the 
circumstances.  Houston,  etc.,  R.  Co. 
V,  Sciacca,  80  Tex.  350,  16  S.  W.  31. 

Opinions  of  persons  who  had  not 
been  qualified  as  experts,  as  to  what 
caused  injury  complained  of,  are  not 
admissible.  Houston,  etc.,  R.  Co.  v. 
Sciacca,  80  Tex.  350,  354,  16  S.  W.  31. 

Cause  of  Fright  of  Team.— State- 
ment of  one  suing  for  personal  injuries 
received  by  his  team  running  away  and 
becoming  frightened  by  an  engine  that 
his  team  got  frightened  at  the  engine 
was  the  statement  of  a  fact,  and  not 
his  conclusion.  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Hall  (Civ.  App.), 
106  S.  W.  194. 

In  an  action  for  personal  injuries  re- 
sulting from  being  thrown  from  a  car- 
riage in  a  runaway,  caused  by  the  top 
of  the  carriage  coming  in  contact  with 
an  overhanging  wire  and  frightening 
the  horses,  it  was  competent  for  a  wit- 
ness who  saw  the  accident  to  state 
that  a  loose  wire  across  the  street 
caused  the  horse  to  run  away.  Dublin 
Gas  &  Electric  Co.  v.  Frazier,  46  Tex. 
Civ.  App.  288,   103  S.  W.   197. 

Injury  to  Passenger. — In  an  action 
for  injuries  to  an  alighting  passenger, 
the    petition     charging    negligence    in 


causing  the  train  to  jerk,  and  the  an- 
swer charging  contributory  negligence 
in  plaintiff's  attempting  to  alight  from 
a  moving  train,  it  was  error  to  permit 
plaintiff  to  testify  that  if  the  train  had 
moved  in  the  general  way,  without  giv- 
ing any  unusual  jerks,  he  could  have 
gotten  off  safely,  and  that  he  had  got- 
ten off  of  trains  before  without  being 
hurt.  Texas  Southern  R.  Co.  v.  Long, 
80  S.  W.  114,  35  Tex.  Civ.  App.  339. 

Cause  of  Injury  to  Servant — Evi- 
dence, in  an  action  by  a  servant  for 
injuries,  that  witness,  an  experienced 
man,  had  never  seen  a  like  injury  in- 
flicted in  like  manner,  was  properly-  re- 
jected. Bering  Mfg.  Co.  v.  Peterson, 
28  Tex.  Civ.  App.  194,  67  S.  W.  133 
(see  95  Tex.  684,  no  op.). 

A  statement  of  the  servant  that  he 
would  not  have  been  injured  if  there 
had  been  more  light  is  a  mere  opinion, 
and  not  admissible  to  establish  such 
fact.  Judgment  (Civ.  App.)  65  S.  W. 
491,  reversed.  Hillje  v,  Hettich,  67  S. 
W.  90,  95  Tex.  321. 

Same;  Injury  to  Brakeman. — In  an 
action  by  a  brakeman  to  recover  for 
an  injury  received  while  coupling  cars, 
through  an  alleged  defect  in  the  track, 
where  plaintiff,  in  response  to  ques- 
tions asked  by  defendant,  has  testified 
that  at  the  time  of  the  accident  he  had 
on  rubber  boots,  and  that  the  track 
was  muddy  and  slippery,  he  may  prop- 
erly state  on  redirect  examination  that 
the  muddy  boots  did  not  cause  him  to 
fall.  Gulf,  etc.,  R.  Co.  r.  Hockaday,  14 
Tex.  Civ.  App.  613,  37  S.  W.  475,  af- 
firmed in  93  Tex.  684,  no  op. 

In  an  action  for  the  death  of  a  brake- 
man  during  an  attempt  to  "kick"  a  car 
upon  a  switch,  a  witness  testified  that, 
when  he  gave  the  engineer  the  signal 
to  stop  the  cars  separat'^d.  and  that  de- 
cedent's club  hung  under  the  "lift 
chain"  of  the  car  being  "kicked,"  "turn- 
ing him  around  far  enough  to  throw 
his  feet  off  the  brake  beam."  Held,  that 
the  testimony  was  the  statement  of  a 
fact,  notwithstanding  the  part  quoted. 
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as  the  statement  did  not  involve  an  in- 
ference or  conclusion  on  the  part  of 
the  witness  to  any  greater  extent  than 
is  usual  in  the  statement  of  any  ordi- 
nary matter  of  fact.  Smith  v.  Interna- 
tional &  G.  N.  R.  Co.,  45  Tex.  Civ. 
App.  81.  99  S.  W.  564. 

Where,  in  an  action  for  the  death 
of  a  car  inspector  by  being  struck  by 
a  switch  target  while  he  was  hanging 
to  the  side  of  a  car,  defendant  was  per- 
mitted to  show  deceased's  opportuni- 
ties to  become  familiar  with  the  loca- 
tion and  proximity  of  the  switches  in 
the  yard,  evidence  that  he  was  familiar 
with  the  yard,  and  knew  the  targets, 
structures,  switches,  and  switch  stands, 
and  their  location  and  proximity  to  the 
track,  was  properly  excluded,  as  call- 
ing for  conclusions.  International  & 
G.  N.  R.  Co.  V.  Bearden,  71  S.  W.  558, 
31   Tex.  Civ.   App.  58. 

In  an  action  for  injuries  to  a  railroad 
employee,  sustained  while  uncoupling 
cars  on  an  unsafe  track,  evidence  that 
the  employee  had  been  "afforded  an 
opportunity  to  know  the  condition  of 
the  track  at  and  contiguous"  to  the 
point  of  accident  was  not  admissible 
without  a  showing  that  witness  per- 
sonally knew  what  such  opportunities 
were.  Galveston,  H.  &  S.  A.  Ry.  Co. 
V,  Pitts   (Civ.  App.).  42  S.  W.  255. 

In  an  action  for  injuries  to  a  servant 
while  carrying  a  rail,  evidence  that  a 
man  could  not  acquire  knowledge  of 
the  handling  of  rails,  such  as  that  in 
question,  by  working  at  and  around 
railroad  shops  and  in  railroad  yards, 
was  objectionable  as  a  conclusion  of 
the  witness.  Bonn  r.  Galveston,  H.  & 
S.  A.  Ry.  Co.  (Civ.  App.),  82  S.  VV. 
808. 

Qualification  of  Witness. — In  an 
action  for  personal  injury,  plaintiff  as 
the  sole  witness,  having  testified  as  to 
all  facts  connected  with  accident,  and 
admitted  that  he  did  not  know  the 
cause,  his  opinion  thereon  was  prop- 
erly excluded.  Johnson  v.  Galveston, 
etc.,  R.  Co.  (Civ.  App.),  30  S.  W.  95,  96. 


Where  a  witness,  who  has  testified 
as  to  the  manner  in  which  plaintiff  was 
injured,  admits  on  cross  examination 
that  he  did  not  see  the  accident,  and 
that  he  merely  gives  opinion,  his  testi- 
mony should  be  stricken  out.  Trinity, 
etc.,  R.  Co.  V.  Lane,  79  Tex.  643,  645, 
15  S.  W.  477,  16  S.  W.  18. 

In  a  suit  to  recover  damages  for  per- 
sonal injuries  caused  by  an  accident 
alleged  to  have  been  the  result  of  the 
negligence  of  defendant,  a  witness  was 
asked  to  state  the  extent  of  the  acci- 
dent, its  cause,  and  to  describe  the 
thing  that  caused  it.  The  witness  was 
not  an  expert  in  matter  relating  to 
machinery,  a  defect  in  machinery  being 
the  alleged  cause  of  the  injury.  Held, 
that  while  the  question  was  objection- 
able in  so  far  as  it  sought  to  elicit  the 
opinion  of  the  witness  as  to  what 
caused  the  accident,  yet  as  he  stated 
also  the  facts  on  which  he  based  that 
opinion,  the  failure  to  exclude  the  an- 
swer afforded  no  ground  for  reversal, 
since  the  jury  was  in  possession  of  the 
evidence  of  machinists  and  experts, 
and  could  not  have  been  misled  by  the 
opinion  of  the  witness.  H.  &  T.  C. 
R.  Co.  V.  Larkin,  64  Tex.  454. 

b.   Contributory  Negligence. 

In  an  action  for  negligence,  causing 
death,  it  was  proper  to  allow  a  witness 
to  testify  whether  there  was  room  for 
deceased  to  sit  on  the  frame  of  a  car 
without  sitting  on  a  plank,  from  which 
he  fell  when  he  was  killed.  Beaumont 
Traction  Co.  v.  Dilworth  (Civ.  App.), 
94   S.    W.    352. 

In  an  action  for  personal  injuries 
witness  was  asked  "whether  it  was  or 
was  not  dangerous  for  a  man  to  jump 
on  one  of  these  cars  while  it  was  go- 
ing at  that  rate  of  speed."  The  an- 
swer was:  "Yes  sir,  it  is  dangerous  in 
getting  on  in  front."  Held,  that  this 
question  and  answer  was  not  ob- 
noxious as  calling  for  the  conclusion 
and  opinion  of  the  witness  as  to  a 
matter  which  was  not  the  subject  of 
expert    testimony;    but    that   if    it    had 
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been,  its  admission  was  harmless  where 
other  witnesses  had  testified  to  the 
same  fact  without  objection.  Galves- 
ton, etc.,  R.  Co.  V,  Puente,  30  Tex. 
Civ.  App.  246,  70  S.  W.  362,  affirmed 
in  97  Tex.  633,  no  op. 

A  railway  company  was  sued  for 
damages  for  personal  injuries  alleged 
to  have  been  inflicted  through  the 
negligence  of  the  company's  employees. 
The  defendant,  interrogating  the  plain- 
tiff by  written  interrogatory,  asked, 
"Describe  minutely  how  the  accident 
occurred;  was  it  not  your  own  fault 
and  negligence?"  Held,  that  the  ques- 
tion was  objectionable  as  calling  for 
the  opinion  of  the  witness  instead  of* 
for  facts,  which  facts  should  be  sub- 
mitted to  the  jury,  for  them  to  find  the 
existence  of  negligence  vel  non  under 
a  proper  charge.  H.  &  T.  C.  R.  Co. 
V.  Reason,  61  Tex.  613. 

Contributory  Negligence  of  Pas- 
senger.— The  issue  being  contributory 
negligence,  it  is  error  to  allow  plain- 
tiff to  state  whether  he  considered  it 
unsafe  to  get  off  a  train  at  the  time 
and  place  he  alighted.  Missouri,  K.  & 
T.  Ry.  Co.  V.  Miller,  8  Tex.  Civ.  App. 
241,  27  S.  W.  905. 

In  an  action  for  injuries  to  a  pas- 
senger through  being  thrown  off  the 
platform  of  a  car  on  which  he  was  rid- 
ing, a  question  whether  the  position  he 
took  on  the  platform  and  steps  would 
have  been  dangerous  if  the  train  had 
been  operated  in  the  usual  manner  calls 
for  a  conclusion.  Ebert  v.  Gulf,  C.  &  S. 
F.  Ry.  Co.  (Civ.  App.).  49  S.  W.  1105. 

Where  a  shipper  of  live  stock  stands 
on  the  drawhead  of  a  car  while  caring 
for  the  animals  in  the  car,  and  is  in- 
jured, the  question  as  to  whether  it  was 
necessary  for  him  to  assume  that  posi- 
tion is  one  of  fact,  and  is  not  the  sub- 
ject of  opinion  evidence.  Receivers  of 
International  &  G.  X.  Ry.  Co.  v.  Arm- 
strong, 4  Tex.  Civ.  App.  146,  23  S.  W. 
236. 

Contributory  Negligence  of  Servant. 
— A   question    put   to   the    plaintiff,   on 


cross  examination,  as  to  whether  he 
"just  assumed  the  risk  and  went  under 
the  bale  of  cotton,"  was  improper,  as 
calling  for  the  conclusion  of  the  wit- 
ness. Consumers*  Cotton  Oil  Co.  v. 
Jonte,  80  S.  W.  847,  36  Tex.  Civ. 
App.  18. 

In  an  action  for  injury  caused  to  an 
employee  going  between  two  piles  of 
lumber  which  fell  on  him,  a  witness 
was  asked,  "Did  you  not  know,  and 
was  it  not  apparent  to  a  man  of  ordi- 
nary prudence,  that  the  place  was 
dangerous  to  go  in  between?"  Held, 
to  be  improper,  as  calling  for  the  opin- 
ion of  the  witness.  Mayton  v.  Sonne- 
field  (Civ.  App.),  48  S.  W.  608. 

Where  it  was  alleged  that  plaintifTs 
injuries  while  in  defendant's  service  as 
a  section  hand  resulted  from  its  negli- 
gence in  running  a  train  at  a  high  rate 
of  speed,  without  warning,  so  near  to 
a  hand  car  that  one  who  assisted  plain- 
tiff in  lifting  it  from  the  track  became 
so  frightened  that  he  let  go  his  hold, 
thereby  injuring  plaintiff,  testimony 
that  plaintiff  thought  that  they  could 
get  the  car  off  without  being  injured, 
and  that  if  he  had  thought  otherwise 
he  would  not  have  taken  hold  of  it, 
was  properly  admitted  over  an  objec- 
tion that  it  was  the  opinion  of  the 
witness.  (Civ.  App.)  International  & 
G.  N.  R.  Co.  V,  Newburn,  58  S.  W. 
542,  judgment  affirmed,  60  S.  W.  429, 
94  Tex.  310. 

Qualification  of  Witness. — In  an 
action  for  injury  caused  by  plaintiff  go- 
ing in  between  two  piles  of  lumber  to 
remove  lumber  from  one  of  the  piles 
which  fell  on  him,  testimony  of  a  wit- 
ness not  an  expert,  and  who  did  not 
know  the  condition  of  the  two  piles, 
that,  in  his  opinion,  a  person  need  not 
go  in  between  to  get  a  piece  out  if 
it  lapped  or  caught  under  the  edge  of 
the  other  pile,  was  inadmissible.  May- 
ton  V.  Sonnefield  (Civ.  App.),  48  S.  W. 
608. 

c.   Location,  Description  of  Injury. 

A    nonexpert     witness     may     testify 
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that  the  bullet  wounds  in  deceased's 
back  were  lower  than  those  in  his 
breast.  Balls  v.  State  (Cr.  App.),  40 
S.  W.  801. 

d.  Effects  of  Injuries. 

Generally,  as  to  Phsrsical  Appearance 
and  Condition;   Pain  and  Suffering. — 

In  an  action  for  injuries,  a  nonexpert 
witness  held  entitled  to  testify  that 
plaintiff  limped,  appeared  to  be  crip- 
pled and  was  unable  to  work.  St.  Louis, 
etc.,  R.  Co.  V.  Brown,  30  Tex.  Civ. 
App.  57,  69  S.  W.  1010. 

In  an  action  for  injuries,  a  nonex- 
pert, who  had  known  plaintiff  for  12 
years,  was  entitled  to  testify  that  plain- 
tiff was  always  in  good  health  prior 
to  the  injury,  but  that  afterwards  her 
health  had  not  been  good  at  all,  and 
that  she  had  lost  weight,  etc.  G.  A. 
Duerler  Mfg.  Co.  v.  Eichhorn,  44  Tex. 
Civ.  App.  638,  99  S.  W.  715. 

In  an  action  against  a  railroad  for 
injuries  to  a  passenger  occurring 
through  defendant's  alleged  negligence, 
testimony  as  to  appearance  of  plaintiff 
after  the  accident,  as  to  whether  or  not 
he  seemed  to  be  suffering,  and  as  to 
what  he  was  doing,  was  admissible. 
Mullen  V.  Galveston,  H.  &  S.  A.  Ry. 
Co.  (Civ.  App.),  92  S.  W.  1000. 

In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff's  dece- 
dent, testimony  by  a  witness  that  he 
was  in  the  company  of  the  decedent  a 
few  hours  after  the  accident,  and  that 
decedent  "appeared  to  be  suffering," 
was  not  subject  to  objection  as  a  con- 
clusion or  an  opinion.  St.  Louis  South- 
western Ry.  Co.  V.  Burke,  81  S.  W. 
774,  36  Tex.  Civ.  App.  222. 

Statements  of  witnesses  that  plain- 
tiff "was  not  well  able  to  leave  much 
sooner,  and  she  suffered  much  pain  in 
head  and  back,  and  the  back  in  par- 
ticular; *  ♦  *  suffered  much  the  first 
three  or  four  days  after  the  hurt,"  and 
that  "we  had  to  help  her  out  of  the 
buggy  upon  reaching  my  house,"  can 
not  be  excluded  as  conclusions  or 
opinions.    Gulf,  C.  &  S.  F.  Ry.  Co.  v. 


Reagan  (Civ.  App.),  34  S.  W.  796. 

The  statements  of  witnesses,  testifying 
in  a  personal  injury  action,  that  the  per- 
son injured  could  not,  after  the  acci- 
dent, lift  anything,  and  that  she  was 
crippled,  and  that  it  could  be  seen  that 
she  was  suffering  pain,  and  that  she 
could  not  walk  very  far  without  rest- 
ing, were  not  objectionable  as  con- 
clusions. San  Antonio  Traction  Co.  v. 
Flory,  45  Tex.  Civ.  App.  233,  100  S..W. 
200. 

In  an  action  for  injuries,  evidence 
that  plaintiff  "seemed  to  be  complain- 
ing some  since  the  accident,  and  spit- 
ting up  blood,"  was  not  objectionable 
as  a  whole,  as  being  a  conclusion  of 
the  witness.  Chicago,  R.  I.  &  T.  Ry. 
Co.  r.  Williams,  83  S.  W.  248,  37  Tex. 
Civ.  App.  198. 

In  a  personal  injury  action  it  was 
proper  to  permit  plaintiff's  wife  to 
testify  as  to  plaintiff's  physical  condi- 
tion after  his  injury,  where  he  com- 
plained he  was  injured,  and  to  some 
extent  what  was  the  effect  of  his  injury, 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Hibbitts,  49  Tex.  Civ.  App.  419,  109 
S.  W.  228. 

In  an  action  for  injuries  to  plaintiff's 
wife,  it  was  proper  to  allow  plaintiff,  h 
nonexpert  witness,  to  testify  as  to  the 
pain  and  physical  suffering  of  the  wife 
after  the  injury.  Texas,  etc.,  R.  Co.  v. 
Clippenger,  47  Tex.  Civ.  App.  510,  106 
S.   W.   155,  affirmed,  no  op. 

In  an  action  for  personal  injuries, 
the  testimony  of  plaintiffs  mother  that 
he  suffered  pain  more  or  less  all  the 
time,  when  taken  in  connection  with 
the  facts  detailed  by  her  on  which  she 
based  such  opinion,  was  admissible  in 
evidence.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Schuler,  46  Tex.  Civ. 
App.  356,  102  S.  W.  783. 

Where,  in  an  action  for  injuries,  a 
witness  was  asked  if  he  knew  the  ex- 
tent of  the  injuries  sustained  by  plain- 
tiff while  on  the  defendant's  train,  and 
to  describe  them  in  detail,  and  also  as  to 
whether  he  observed  any  evidence  of 
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plaintiff's  sufferings  from  such  injuries, 
and,  if  so,  as  to  what  they  were,  it  was 
error  to  refuse  to  exclude  the  witness' 
answers  that  plaintiff  was  suffering  in- 
tense pain  from  the  accident,  and  his 
hand  was  in  a  very  bad  condition;  for 
such  answers  were  mere  conclusions, 
and  not  responsive  to  the  questions. 
St.  Louis  S.  W.  Ry.  Co.  v.  Ball,  66  S. 
W.  879,  28  Tex.  Civ.  App.  287. 
^.In  an  action  for  injuries,  an  officer 
who,  several  months  after  the  injury 
was  inflicted,  took  the  deposition  of 
the  injured  party,  may  properly  be  al- 
lowed to  testify  as  to  her  condition  at 
that  time.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
"Ross,  11  Tex.  Civ.  App.  201,  32  S.  W. 
730. 

Effect  upon  Injured  Person's  Capac- 
ity for  Work  and  Labor. — In  an  ac- 
tion for  personal  injuries,  plaintiff  was 
properly  allowed  to  answer  a  question 
as  to  the  extent  that  his  ability  to 
work  had  been  reduced  as  result  of 
the  injury.  Texas,  etc.,  R.  Co.  v. 
Watts,  36  Tex.  Civ.  App.  29,  81  S.  W. 
326,  affirmed  in  98  Tex.  635.  no  op. 

IThe  testimony  of  plaintiff  that  since 
his  injury  he  has  been  unable  to  fol- 
low any  business,  and  that  this  has 
been  on  account  of  his  condition,  is 
not  his  mere  conclusion  as  to  the  na- 
ture and  extent  of  his  injuries.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  V.  Holy- 
field  (Civ.  App.),  91  S.  W.  353. 

In  an  action  for  injuries,  it  was 
proper  to  admit  the  testimony  of  a 
nonexpert  witness  that  plaintiff  did 
not  appear  "to  be  50  per  cent  as  good 
a  man"  as  he  was  before  the  accident. 
St.  Louis  &  S.  F.  R.  Co.  v.  Smith  (Civ. 
App.),  90  S.  W.  926. 

In  an  action  for  personal  injuries, 
the  plaintiff's  testimony  that  in  his 
opinion  his  capacity  for  earning  a 
livelihood  by  manual  labor  had  been 
depreciated  by  reason  of  his  injuries 
one-half  was  admissible  in  evidence. 
Houston  &  T.  C.  R.  Co.  v.  Fanning, 
91  S.  W.  344,  40  Tex.  Civ.  App.  422. 

In  an  action  for  injuries  a  nonexpert 


witness  was  authorized  to  testify  that 
plaintiff  limped,  appeared  to  be  crip- 
pled, and  was  unable  to  work,  basing 
his  statement  on  the  fact  that  he 
walked  crippled,  slowly,  and  with  a 
stick.  St.  Louis  S.  W.  Ry.  Co.  of 
Texas  r.  Brown,  69  S.  W.  1010,  30 
Tex.  Civ.   App.  57. 

In  an  action  by  a  husband  for  in- 
juries to  his  wife,  he  may  testify  from 
his  actual  knowledge,  derived  from 
personal  observation,  as  to  the  effect  on 
the  wife  of  her  efforts  to  work,  with- 
out qualifying  as  an  expert.  Chicago, 
R.  I.  &  T.  Ry.  Co.  V.  Jones,  88  S.  W. 
445.  39  Tex.  Civ.  App.  480. 

In  an  action  for  injuries,  it  was  er- 
ror to  permit  a  witness  not  qualified  as 
an  expert  to  state  that  plaintiff  had  not 
been  able  to  do  much  since  the  ac- 
cident, though  the  witness  lived  near 
plaintiff,  and  had  known  him  for  a  long 
time.  Wells,  Fargo  &  Co.  Express  z\ 
Boyle,  87  S.  W.  164,  39  Tex.  Civ.  App. 
365. 

Testimony  of  a  nonexpert  witness 
that,  from  what  he  saw  and  observed 
of  plaintiff,  his  physical  condition  was 
such  that  he  could  not  work,  when  not 
accompanied  by  the  facts  on  which  the 
witness'  conclusion  was  based,  was  in- 
competent, as  being  the  mere  opinion 
of  the  witness.  St.  Louis  Southwestern 
Ry.  Co.  V.  Dempsey,  89  S.  W.  786,  40 
Tex.  Civ.  App.  398. 

Same;  Occupation  of  Engineer. — 
Testimony  of  an  engineer  in  an  action 
for  personal  injuries  that  they  incapac- 
itated him  from  following  the  occu- 
pation of  engineer,  is  not  a  mere  con- 
clusion, but  a  statement  of  fact,  as  to 
which  he  can  properly  testify.  (Civ. 
App.)  Southern  Kansas  Ry.  Co.  of 
Texas  v.  Sage,  80  S.  W.  1038.  reversed 
84  S.  W.  814,  98  Tex.  438. 

Even  if  testimony  of  plaintiff  that 
his  injuries  incapacitated  him  from  fol- 
lowing the  occupation  of  engineer,  is 
an  opinion,  it  is  unobjectionable,  he 
having  showed  himself  qualified  to  tes- 
tify  on    such    issue,   and   detailing    the 
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facts  on  which  he  based  such  opinion. 
(Civ.  App.),  Southern  Kansas  Ry.  Co. 
of  Texas  v.  Sage,  80  S.  W.  1038,  re- 
versed 84  S.  W.  814,  98  Tex.  438. 

Upon  Sense  of  Hearing,  Sight,  etc. 
— Where,  in  an  action  for  injuries  to 
plaintiff  while  walking  by  the  side  of 
defendant's  railroad  track,  he  claimed 
that  his  hearing  was  very  acute  before 
the  accident,  but  had  been  greatly  im- 
paired since,  his  evidence  as  to  his 
own  condition,  with  respect  to  his 
sense  of  hearing  and  his  experience  in 
hearing  sounds,  was  not  objectionable 
as  involving  expert  knowledge,  but 
was  admissible  to  show  the  degree  to 
which  his  hearing  was  impaired.  (Civ. 
App.),  Houston  &  T.  C.  R.  Co.  v, 
O'Donnell,  90  S.  W.  886,  judgment  re- 
versed, 92  S.  W.  409,  99  Tex.  636. 

Plaintiff  and  his  brother  were  prop- 
erly permitted  to  testify,  from  per- 
sonal observation,  that  plaintiff  could 
not  see  and  hear,  nor  turn  his  head, 
as  well  as  before  the  accident.  Chi- 
cago, R.  I.  &  T.  Ry.  Co.  V.  Long,  65  S. 
W.  882,  26  Tex.  Civ.  App.  601. 

In  an  action  by  a  freight  conductor 
against  a  railroad  company  for  per- 
sonal injuries,  where  plaintiff  had  tes- 
tified as  to  the  duties  of  a  freight  con- 
ductor, the  character  and  extent  of 
his  injuries,  and  the  effect  of  the  same 
upon  his  eyesight  and  power  of  loco- 
motion, evidence  that  he  would  not  be 
strong  enough  to  perform  the  duties  of 
a  freight  conductor,  and  that  he  was 
not  able  to  read  and  could  not  distin- 
guish colors,  was  not  objectionable  as 
stating  conclusions.  St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  McDowell 
(Civ.  App.),  73  S.  W.  974. 

Mental  Condition. — The  testimony 
of  a  witness  that  a  person  injured  was 
not  in  a  physical  and  mental  condition 
to  transact  business,  that  he  seemed 
to  be  in  very  bad  health,  and  that  his 
mental  and  physical  condition  was  very 
much  worse  than  before  his  injury,  is 
admissible,  when  given  in  connection 
with    facts    indicating    the   mental    and 


physical  weakness,  and  where  the  wit- 
ness had  known  the  injured  person  a 
long  time,  and  had  seen  him  frequently 
up  to  within  two  days  of  the  time  when 
he  executed  a  release  of  his  claim  for 
the  injury.  Galloway  v.  San  Antonio 
&  G.  Ry.  Co.  (Civ.  App.),  78  S.  W.  32. 

The  opinion  of  the  wife  of  one  in- 
jured that  he  was  not  conscious  of 
what  he  was  doing  when  he  signed  a 
release  of  his  claim  for  the  injury  was 
admissible,  in  connection  with  the 
facts  on  which  it  was  based.  Gallo- 
way V.  San  Antonio  &  G.  Ry.  Co.  (Civ. 
App.),  78  S.  W.  32. 

Whether  t  Injured  Person  Improving 
or  Growing  Worse. — Where,  in  an  ac- 
tion for  injuries,  plaintiff's  appearance 
had  been  detailed  by  a  nonexpert  wit- 
ness, his  statement  that  plaintiff's  con- 
dition had  not  improved  since  he  was 
hurt  was  not  objectionable.  St.  Louis 
S.  W.  Ry.  Co.  of  Texas  v.  Brown,  69 
S.  W.  1010,  30  Tex.  Civ.  App.  57. 

In  an  action  for  injuries,  a  nonex- 
pert witness  held  entitled  to  testify 
that  the  plaintiff  appeared  to  be  worse 
than  at  time  of  the  accident.  St.  Louis, 
etc.,  R.  Co.  V,  Brown,  30  Tex.  Civ. 
App.   57,   69   S.  W.   1010. 

In  action  for  personal  injury,  plain- 
tiff's testimony,  "I  am  worse  than  1 
was,  and  getting  worse  every  year."  is 
not  objectionable  as  being  an  opmion 
which  he  was  not  qualified  to  give. 
Atchison,  etc.,  R.  Co.  v.  Click  (Civ. 
App.),  32  S.  W.  226,  227,  affirmed  in 
93  Tex.  699,  no  op. 

Declarations  of  Person  Injured. — In 
an  action  for  injuries,  evidence  that 
plaintiff  "seemed  to  be  complaining 
some  since  the  accident,  and  spitting 
up  blood,"  was  not  objectionable,  as 
a  whole,  as  self-serving,  hearsay,  and 
a  conclusion  of  the  witness.  Chicago, 
etc.,  R.  Co.  V.  Williams,  37  Tex.  Civ. 
App.  198,  83  S.  W.  248. 

In  an  action  for  injuries,  it  was  er- 
ror to  permit  a  witness  to  testify  that, 
while  working  after  the  accident, 
plaintiff  was  complaining  all  the  time, 
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and  that  he  finally  had  to  quit  work. 
Wells,  Fargo  &  Co.  Express  v.  Boyle, 
87  S.  W.  164,  39  Tex.  Civ.  App.  365. 

e.  As  to  Money  Loss  or  Damage. 

Value  of  Time  Lost. — A  question  as 
to  the  value  of  time  which  a  disabled 
person  was  compelled  to  lose  by  rea- 
son of  his  injuries  was  properly  ex- 
cluded, where  the  evidence  as  to  the 
amount  of  time  lost  >vas  conflicting; 
such  question  being  for  the  jury. 
Flanagan  v.  Womack,  54  Tex.  45. 

Value  of  Wife's  Services. — Opinion 
of  the  husband  as  to  the  value  of  his 
wife's  services  is  admissible  in  an  ac- 
tion by  him  to  recover  for  personal 
injuries  sustained  by  her.  Chicago,  R. 
I.  &  T.  Ry.  Co.  V.  Armes,  74  S.  W.  77, 
32  Tex.  Civ.  App.  32. 

Value  of  Son's  Services. — In  an  ac- 
tion for  the  death  of  a  plaintiff's  son, 
the  plaintiff's  testimony  was  that  his 
son  contributed  from  twenty-five  dol- 
lars to  forty  dollars  a  month,  that  son 
was  twenty-seven,  and  had  been  con- 
tributing since  he  was  seventeen;  that 
he  had  contributed  on  an  average  of 
twenty-five  dollars  a  month  since  he 
was  twenty-one,  is  not  objectionable 
as  being  too  vague,  or  as  stating  mere 
conclusions  or  opinions  of  witness. 
Galveston,  etc.,  R.  Co.  v.  Leonard 
(Civ.  App.),  29  S.  W.  955,  affirmed  in 
93  Tex.  707,  nq  op. 

Amount  Expended  for  Medicines, 
Treatment,  etc. — In  a  suit  for  personal 
injuries  it  is  an  error  to  allow  the 
plaintiff,  testifying  in  his  own  behalf, 
to  approximate  the  expenses  he  has 
been  put  to;  he  is  bound  to  know  items 
and  must  give  them  in  detail.  Galves- 
ton, etc.,  R.  Co.  V,  Wesch,  85  Tex.  593, 
598.  22   S.  W.  957. 

In  an  action  for  personal  injuries,  in 
answer  to  question  as  to  how  much  he 
had  paid  for  medicines,  plaintiff's 
answer,  "I  suppose  one  hundred  dol- 
lars, or  more,"  was  improperly  ad- 
mitted. Galveston,  etc.,  R.  Co.  v. 
White   (Civ.  App.),  32   S.  W.  186,  187. 

In  an  action  against  a  railroad  com- 


pany for  personal  injuries,  it  is  error 
to  permit  plaintiff  to  testify  that  his  ex- 
pense caused  by  the  injuries  "was 
about  $750  or  $800,"  since  a  conclusion 
on  mixed  questions  of  law  and  fact. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v, 
Wesch,  85  Tex.  593,  22  S.  W.  957,  af- 
firming (Civ.  App.),  21  S.  W.  62. 

In  action  for  personal  injury,  testi- 
mony of  plaintiff  as  to  what  he  thought 
doctor's  bill  would  be  was  improperly 
admitted,  yet  objection  to  it  is  re- 
moved by  admission  of  same  testi- 
mony by  doctor  without  objection. 
Galveston,  etc.,  R.  Co.  v.  Duelm  (Civ. 
App.),   23    S.   W.   596,   602. 

Testimony  of  plaintiff  in  a  personal 
injury  case,  "I  expect  I  have  spent 
something  near  $30,"  for  medicine,  is 
not  too  vague  and  uncertain  to  be  ad- 
missible. Texas,  etc.,  R.  Co.  v.  Ross, 
35  Tex.  Civ.  App.,  597,  81  S.  W.  94. 

21.    Death  and  Dead  Bodies. 

Cause  of  Death. — In  an  action 
against  a  street-car  company  for  in- 
juries causing  the  death  of  plaintiffs' 
infant  child,  several  witnesses  for 
plaintiffs  testified  that  they  saw  the  ac- 
cident, and  that  the  wheel  of  the  car 
passed  over  the  child's  head.  Held, 
that  the  court  properly  refused  to  al- 
low witnesses  for  defendant,  who  had 
examined  the  wound  on  the  child's 
head,  and  had  stated  its  appearance, 
to  testify  that  the  wound  was  not  such 
that  it  could  have  been  caused  by  the 
car  wheel  passing  over  the  child's  head; 
such  witnesses  not  having  qualified  as 
experts.  Houston  City  St.  Ry.  Co.  v. 
Sciacca,  80  Tex.  350,  16  S.  W.  31. 

A  witness  who  has  not  qualified  as 
an  expert  can  not  give  her  opinion  as 
to  whether  the  death  of  one  over  a 
year  after  he  was  injured  was  caused 
by  such  injury.  International  &  G. 
N.  R.  Co.  V.  Kuehn,  11  Tex.  Civ.  App. 
21,    31    S.    W.    322. 

In  an  action  against  railroad  for  neg- 
ligently causing  death  of  child,  its 
mother  who  had  nursed  it  on  train 
and  during  subsequent  illness,  is  com- 
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petent  to  testify  that  death  resulted 
from  cold  contracted  on  railway  train. 
Ft.  Worth,  etc.,  R.  Co.  v.  Hyatt,  12 
Tex.  Civ.  App.  435,  437,  34  S  VV.  677. 
Sex. — Opinion  of  witness,  ignorant 
of  anatomy,  is  not  competent  to  prov« 
sex  of  person  from  examination  of 
skeleton.  Wilson  v.  State,  41  Tex. 
320,  324. 

22.  Master  and  Servant — Principal  and 
Agent. 

a.  Existence  of  the  Relation. 

A  statement  by  plaintiff  that  he 
made  the  contract  in  controversy  with 
E.,  an  agent  of  defendant,  was  inad- 
missible, as  a  conclusion  of  the  wit- 
ness, and  incompetent  to  prove  E.'s 
agency.  Southern  Home  Building  & 
Loan  Ass'n  v.  Winans,  60  S.  W.  825, 
24  Tex.  Civ.  App.  544. 

On  an  issue  whether  a  wife  was 
her  husband's  agent,  a  question  ask- 
ing witness  to  state,  from  his  dealings 
with  the  husband  and  wife,  who  was 
managing  the  business,  calls  for  the 
witness'  conclusion.  Arndt  v.  Boyd 
(Civ.  App.),  48  S.  W.  771. 

Where,  in  an  action  against,  two 
electric  companies  and  the  receiver  of 
one  of  them  to  recover  for  injuries  to 
a  lineman,  there  was  evidence  justi- 
fying a  conclusion  that  the  two  com- 
panies had  consolidated,  and  that  the 
D.  Electric  Company  represented  to 
plaintiff  that  he  was  in  its  employ, 
and  by  its  acts  induced  plaintiff  to  be- 
lieve that  he  and  his  superintendent 
were  employees  of  defendant  D.  com- 
pany, it  was  not  error  to  permit  plain- 
tiff to  testify  that  he  believed  he  was 
working  for  such  company  and  its  re- 
ceiver, and  that  the  "superintendent 
and  no  other  person  ever  told  him  he 
was  not  working  for  such  company." 
Dallas  Elec.  Co.  v.  Mitchell,  33  Tex. 
Civ.    App.    424,    76    S.    W.    935. 

b.  Authority  of  Agent  or  Servant 

A  statement  by  a  witness  that  an 
agent  of  a  corporation  had  no  au- 
thority to  employ  salesmen  for  it, 
based    on    information    deduced    from 


the  witness'  knowledge  of  the  char- 
acter of  the  agent's  employment,  is 
incompetent.  International  Harves- 
ter Co.  of  America  v.  Campbell,  43 
Tex.  Civ.  App.  421,  96  S.   W.  93. 

A  witness  familiar  with  the  subject 
may  testify  as  to  the  powers  habitu- 
ally exercised  by  station  agents,  as 
bearing  on  the  extent  of  the  authority 
conferred  on  them  by  usuage,  but  can 
not  give  his  opinion,  from  what  he 
had  seen,  as  to  the  possession  of  pow- 
ers he  had  not  known  them  to  exer- 
cise. Lipscomb  v.  Railway,  etc.,  Exp. 
Co.,  95  Tex.  5,  64  S.  W.  923. 

Where  it  appeared  that  the  duties 
and  powers  of  a  railway  station  agent 
rested  on  usage  rather  than  contract, 
it  was  error  to  allow  a  witness  to 
state  his  opinion  that  if  such  an  agent 
believed  the  depot  was  about  to  be 
robbed,  and  thought  it  necessary,  he 
could  hire  others  to  care  for  and  pro- 
tect the  property.  Judgment,  Hous- 
ton &  T.  C.  R.  Co.  V,  Lipscomb  (Civ. 
App.),  62  S.  W.  954,  modified.  Lips- 
comb V.  Houston  &  T.  C.  Ry.  Co.,  64 
S.  W.  923,  95  Tex.  5. 

In  an  action  for  injury  at  a  rail- 
road crossing,  opinion  of  witness  as 
to  authority  of  person  bidding  plain- 
tiff, who  was  about  to  cross  the  track, 
to  "come  on,"  is  inadmissible.  Austin, 
etc.,  R.  Co.  V.  Duty  (Civ.  App.),  28 
S.   W.   463,   464. 

c.    Duties,  Character  of  Employment, 
etc 

Testimony  of  a  conductor  of  a  train 
that  he  had  control  of  its  movements 
and  over  the  crew,  and  had  the  right 
to  start  and  stop  the  train,  is  the  state- 
ment of  a  fact,  and  not  objectionable 
as  an  opinion.  (Civ.  App.).  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Brown,  59 
S.  W.  309,  judgment  reversed  63  S.  W. 
305,  95   Tex.  2. 

The  testimony  of  a  railway  con- 
ductor of  14  years*  experience  that  he 
had  nothing  to  do  with  looking  after 
the  sleeping  cars,  but  that  that  duty  de- 
volved on  the  conductor  of  those  cars, 
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is  not  objectionable  as  being  the  con- 
clusion of  the  witness.  Pullman  Co. 
V,  Norton  (Civ.  App.),  91  S.  W.  841. 

In  an  action  for  injuries  to  a  pas- 
senger, a  question  asked  of  the  con- 
ductor as  to  whether  it  was  the  duty 
of  the  brakeman  to  caution  and  warn 
a  passenger  whom  he  saw  about  to 
commit  an  act  that  would  probably 
result  in  injury  to  himself  was  not 
objectionable  as  calling  for  the  con- 
clusion of  the  witness,  and  an  answer 
thereto  should  have  been  permitted. 
Long  V,  Red  River,  T.  &  S.  Ry.  Co. 
(Civ.   App.),   85    S.   W.   1048. 

In  an  action  for  injuries  to  a  car 
inspector  by  the  movement  of  the 
train  while  he  was  between  a  car  and 
the  engine,  evidence  of  a  witness,  ap- 
pearing to  testify  from  personal 
knowledge,  that  it  was  the  duty  of  the 
switchmen  to  couple  the  cars  together 
and  set  the  air  brakes  as  a  means  of 
safety  to  the  car  inspectors  and  re- 
pairers, was  not  objectionable  as  a 
conclusion.  St.  Louis,  etc.,  R.  Co.  v, 
Rea  (Civ.  App.),  84  S.  W.  428,  re- 
versing 99  Tex.  58. 

Where  a  witness  testifies  that  he  is 
familiar  with  the  duties  of  foremen 
and  switchmen  in  H.,  where  plain- 
tiffs* decedent  was  wrongfully  killed, 
he  is  a  competent  witness  to  testify 
to  such  duties.  Houston,  etc.,  R.  Co. 
V,  White,  23  Tex.  Civ.  App.  280,  56 
S.  W.  204,  affirmed  in  93  Tex.  710, 
no  op. 

In  an  action  for  the  death  of  a  fore- 
man in  a  lumber  yard  while  riding  on 
the  footboard  of  an  engine  in  conse- 
quence of  the  footboard  being  caught 
on  a  plank  walk  by  the  side  of  the 
track,  a  witness  testified  that  decedent 
was  day  foreman,  and  that  the  wit- 
ness was  night  foreman.  His  testi- 
mony showed  that  he  was  testifying 
from  actual  knowledge  as  to  the 
duties  of  decedent,  and  he  stated  that 
he  knew  it  to  be  a  fact  that  decedent's 
duties  were  identical  with  his  own, 
and  that  it  was  not  decedent's  duty  to 


inspect  or  repair  the  track,  and  if  it 
had  been  it  would  have  been  witness' 
duty  also.  Held,  that  the  evidence 
was  not  objectionable  as  the  conclu- 
sion of  the  witness.  Kirby  Lumber 
Co.  r.  Chambers,  95  S.  W.  607,  41  Tex. 
Civ.  App.  632. 

Plaintiff,  in  order  to  rebut  evidence 
that  a  witness  was  an  independent 
contractor  of  defendant,  was  per- 
mitted by  the  testimony  of  such  wit- 
ness to  show  that  he  was  a  foreman 
for  defendant.  Held,  that  such  evi- 
dence was  not  opinion  evidence,  and 
was  properly  admitted,  being  a  fact 
witness  would  know.  Southern  Cot- 
ton-Oil Co.  V.  Wallace,  54  S.  W.  638, 
23  Tex.  Civ.  App.  12. 

cL    As  to  Whether   Employees   Care- 
ful, Competent,  etc. 

Evidence  that  witness  knew  plain- 
tifFs  fellow  servant  to  be  a  careless 
and  ignorant  fellow,  that  he  was  slow, 
unsatisfactory,  and  unreliable,  was  a 
statement  of  a  fact,  and  not  objec- 
tionable as  a  conclusion.  Kansas  City 
Consol.  Smelting  &  Refining  Co.  r. 
Taylor,  48  Tex.  Civ.  App.  605,  107  S. 
W.   889. 

Declarations  of  the  engineer  that 
*'no  reliance  could  be  placed  in  the 
damned  negro  brakeman  on  the  road" 
and,  "that  if  the  brakeman  had  done 
his  duty  and  signaled  the  accident 
would  not  have  happened"  is  properly 
excluded  as  being  matter  of  opinion 
rather  than  res  gestae.  De  Walb  v. 
Houston,  etc.,  R.  Co.,  22  Tex.  Civ. 
App.  403,  407,  55  S.  W.  534. 

When  it  is  material  to  the  issue  to 
ascertain  the  fitness  of  a  railway  en- 
gineer for  the  performance  of  his  du- 
ties, and  it  was  shown  that  a  witness 
had  sworn  prior  to  the  trial  that  be 
new  nothing  about  the  competency  of 
the  engineer,  and  who  only  knew  him 
the  day  before  his  death,  it  was  an 
error  to  permit  the  deposition  of  the 
witness  to  be  read  as  to  his  opinion  of 
the  competency  of  the  engineer.  East 
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Line,    etc.,    R.    Co.    v,    Scott,    68    Tex. 
694,   55   S.    W.   501. 

In  an  action  for  death  of  a  servant 
by  derailment  of  an  engine,  caused  by 
a  defect  in  the  track,  evidence  that 
witness  told  defendant's  roadmaster 
that  C,  who  was  claimed  to  have  in- 
spected the  road  as  he  went  over  it  in 
a  hand  car  shortly  before  the  accident, 
was  too  inexperienced  to  properly 
take  care  of  the  curve  at  the  point  in 
question,  was  objectionable  as  an  opin- 
ion of  the  witness,  not  shown  to  have 
been  accepted  by  the  roadmaster,  and 
not  tending  to  prove  the  incompe- 
tency of  the  inspector.  Thompson  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.,  48 
Tex.   Civ.  App.  284,   106  S.  W.  910. 

S3   Negligence. 

a.     Ordinary    Care   and   Prudence. 

Evidence  as  to  how  witness  would 
have  acted  had  he  been  in  plaintiff's 
place,  and  as  to  how  a  man  of  ordinary 
prudence  would  have  acted,  was  ob- 
jectionable as  calling  for  a  conclusion. 
(Civ.  App.),  Gulf,  W.  T.  &  P.  Ry.  Co. 
r.  Wittnebert,  104  S.  W.  424.  Judg- 
ment reversed   (Sup.),   108  S.   W.   150. 

The  opinion  of  a  witness  is  not  ad- 
missible as  to  what  an  ordinarily 
prudent  man  would  do  under  circum- 
stances stated,  when  the  question  is 
one  for  the  jury.  Sonnefield  v.  May- 
ton   (Civ.  App.),  39  S.  W.  166. 

Nor  can  a  witness  state  what  he 
himself  would  do  under  such  circum- 
stances. Sonnefield  v,  Mayton  (Civ. 
App.),  39  S.  W.   166. 

In  Unloading  Cars. — Where  plain- 
tiff was  injured  while  endeavoring  to 
unload  an  oil  tank  car,  evidence  as  to 
the  proper  manner  of  unloading  such 
cars,  which  was  merely  the  witness' 
conclusion  as  to  what  ordinary  care 
required  a  person  to  do  under  such 
circumstances,  was  properly  excluded. 
(Civ.  App.),  Gulf,  W.  T.  &  P.  Ry.  Co. 
r.  Wittnebert,  104  S.  W.  424,  judgment 
reversed   (Sup.),  108  S.  W.  150. 

In  Operation  of  Pile  Driver. — In  an 


action  by  an  employee  for  injuries 
caused  by  a  plank  falling  on  him  from 
a  pile  driver,  the  opinion  of  a  witness 
as  to  whether  it  was  proper  to  have 
anything  lying  loose  on  the  pile 
driver  is  inadmissible.  St.  Louis,  A. 
&  T.  Ry.  Co.  V.  Jones  (Sup.),  14  S. 
W.  309. 

Testimony  of  Plaintiff  That  He 
Looked  Carefully,  etc. — In  an  action 
ior  injuries  to  a  licensee  while  walking 
by  the  side  of  a  railroad  track,  his 
statement  that  he  "looked  carefully" 
at  the  time  he  started  along  the  right 
of  way  was  not  objectionable  as  a 
conclusion  of  the  witness.  (Civ. 
App.),  Houston  &  T.  C.  R.  Co.  7'. 
O'Donnell,  90  S.  W.  886,  judgment  re- 
versed, 92  S.  W.  409,  99  Tex.  636. 

Negligence  in  Failure  to  Deliver 
Telegram. — See,  also,  ante,  "Time  and 
Distance,"  VII,  C,  1,  b. 

The  answer,  *'He  was  well  known  in 
and  around  T.  by  the  laboring  classes, 
as  he  made  a  canvass  for  public  office 
within  a  radius  of  five  blocks,"  given 
to  the  interrogatory.  "To  what  extent 
was  C.  known  by  the  men  worki«^g 
about  the  yards  of  the  C.  B.  Ry.  Co.?" 
is  not  objectionable  as  being  but  the 
opinion  of  the  witness.  Western 
Union  Tel.  Co.  v.  Drake,  38  S.  W. 
632,   14  Tex.   Civ.   App.   601. 

The  answer,  "If  such  inquiry  had 
been  made  of  me,  I  could  have  di- 
rected, and  would  have  done  so,  as  I 
knew  his  (C.'s),  whereabouts  at  all 
times,"  given  to  an  interrogatory  as 
to  whether  the  witness  could  have 
directed  one  inquiring  for  him  where 
to  find  C,  is  not  objectionable  as  be- 
ing but  the  opinion  of  the  witness. 
Western  Union  Tel.  Co.  v.  Drake,  38 
S.  W.  632,  14  Tex.  Civ.  App.  601. 
b.   Fires. 

In  an  action  for  damages  for  burn- 
ing grass,  the  mere  opinion  of  the 
person  tending  the  fire,  when  uncon- 
nected with  the  facts  on  which  it  was 
based,    that    there    was    Ao    danger    in 
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leaving  the  fire,  was  not  admissible  in 
evidence.  Dunn  v.  Newberry  (Civ. 
App.),  86  S.  W.  626. 

In  an  action  for  damages  for  burn- 
ing grass,  evidence  of  defendant  that 
he  did  not  think  there  was  any  dan- 
ger in  leaving  the  fire,  when  connected 
with  the  facts  on  which  the  opinion 
was  based,  was  proper.  Dunn  r.  New- 
berry  (Civ.  App.),  86  S.  W.  626. 

In  an  action  against  a  railroad  for 
destruction  of  property  through  fire 
communicated  from  defendant's  en- 
gine, a  question  asked  defendant's  en- 
gineer in  charge  of  its  engine  at  the 
time  of  the  fire  whether  or  not  he 
operated  the  engine  in  a  prudent  and 
careful  manner  as  it  should  be  handled 
by  an  experienced  and  competent  en- 
gineer was  objectionable  as  calling 
for  the  conclusion  of  the  witness;  the 
conclusion  or  opinion  not  being  based 
on  disclosed  facts.  Bryan  Press  Co. 
V.  Houston  &  T.  C.  Ry.  Co.  (Civ. 
App.),   110   S.   W.   99. 

24.   Railroading, 
a.    Track  and  Right  of  Way. 
(1)       Construction,     as      Dangerous, 
Proper,  etc. 

See,  also,  ante,  "Bridges,*'  VII,  C, 
7,  b. 

Locomotive  firemen  may  testify  that 
there  are  steep  grades  and  sharp 
curves  in  a  railroad  track  at  certain 
points  since  these  are  mere  physical 
facts  not  involving  scientific  or  ex- 
pert knowledge.  Galveston,  etc.,  R. 
Co.  V.  Ford,  22  Tex.  Civ.  App.  131,  133, 
54  S.  W.  37,  affirmed  in  93  Tex.  706, 
no  op. 

Where  decedent,  an  engineer,  was 
killed  in  a  w^eck  at  a  curve,  evidence 
of  a  witness,  not  shown  to  be  an  ex- 
pert, after  having  testified  to  the 
sharpness  of  the  curve,  the  condition 
of  the  rails,  spikes,  and  ties,  that  the 
curve  was  dangerous,  was  objection- 
able as  an  opinion.  Thompson  v,  Gal- 
veston, H.  &  S.  A.  Ry.  Co.,  48  Tex. 
Civ.  App.  284,  106  S.  W.  910. 

In  a  personal  injury  suit  against   a 


street  railway  company,  nonexperts 
can  testify  that  guard-rails  are  to 
make  it  easier  to  drive  over  the  rails. 
Houston,  etc.,  R.  Co.  v.  Medlenka,  17 
Tex.  Civ.  App.  625,  43  S.  W.  1028,  af- 
firmed in  93  Tex.  710,  no  op. 

In  a  suit  for  personal  injuries 
against  a  street  railway  company,  non- 
expert evidence  that  rails  of  defend- 
ant's tracks  were  above  the  roadway 
street  in  holes,  and  there  were  no 
guard-rails,  is  not  an  opinion  of  wit- 
ness, and  was  admissible.  Houston, 
etc.,  R.  Co.  V.  Medlenka,  17  Tex.  Civ. 
.App.  625,  43  S.  W.  1028,  affirmed  in  93 
Tex.  710,  no  op. 

In  an  action  against  a  railroad  for 
killing  a  mule,  it  was  error  to  permit 
witnesses  to  testify  that  the  place 
where  the  mule  was  killed  was  "dan- 
gerous," and  that  it  could  be  closed 
up  by  a  fence  constructed  in  a  par- 
ticular manner.  Southern  Kansas  Ry. 
Co.  of  Texas  v.  Cooper,  75  S.  W.  328, 
32  Tex.  Civ.  App.  592. 

(2)  Condition,  as  Being  Defective  in 
Need  of  Repair,  etc. 

Persons,  not  railroads  experts,  are 
competent  to  state  their  opinions  as 
to  the  unsafe  condition  of  a  track  at 
the  point  where  an  accident  happened, 
first  stating  the  facts  on  which  their 
opinions  are  based.  Missouri  Pac. 
Ry.   Co.  V,  Jarrard,  65  Tex.  560. 

Where  a  nonexpert  eyewitness  of 
the  accident  has  testified  without  ob- 
jection that  the  railway  track  spread, 
and  caused  the  derailment  of  the  en- 
gine, and  that  the  ties  were  unsound, 
it  is  not  prejudicial  error  for  him  to 
state,  as  the  result  of  his  observations, 
that  the  inferior  condition  of  the  ties 
caused  the  spreading  of  the  track. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  John.  9 
Tex.  Civ.  App.  342,  29  S.  W.  558. 

The  expression  by  a  witness  who 
had  testified  that  railroad  tics  were 
rotten  through  and  through,  and  that 
there  was  no  good  wood  in  them,  of 
an  opinion  that  the  ties  were  too 
rotten  to   be  used  as  such,  added  no 
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force  to  his  testimony,  and  was  not 
prejudicial.  Gulf,  etc.,  R.  Co.  v.  Boyce, 
39  Tex.  Civ.  App.  195,  87  S.  W.  395. 
affirmed  in  101  Tex.  639,  no  op. 

(3)    Maintenance  and  Repair. 

On  an  issue  of  negligence  in  failing 
to  maintain  a  safe  track  opinion  evi- 
dence as  to  how  the  track  could  be 
made  safest,  is  admissible  as  being 
pertinent  {o  the  injury  whether  proper 
care  had  been  exercised  to  provide  a 
reasonably  safe  track.  Galveston, 
etc.,  R.  Co.  V.  Pitts  (Civ.  App.),  42  S. 
W.  255,*affirmed  in  93  Tex.  639,  no  op. 
b.    Machinery  and   Equipment. 

(1)  Construction;     Suitableness     for 
Purpose,  etc. 

Testimony  of  plaintiff  that  the  dis- 
tance from  the  car  step  to  the  ground 
was  too  great  for  her  to  safely  step 
was  not  objectionable  as  a  mere  ex- 
pression of  opinion.  (Civ.  App.),  In- 
ternational &  G.  N.  R.  Co.  V.  Clark, 
71  S.  W.  587,  judgment  reversed 
(Sup.).  72  S.  W.  584,  96  Tex.  349. 

Where  plaintiff,  in  an  action  for  neg- 
ligence, testified  that  a  car  he  was 
climbing  on  when  he  was  hurt  was  a 
medium-sized  coal  car,  it  was  not  er- 
ror to  permit  a  competent  witness  to 
testify  as  to  the  width  of  that  kind  of 
car.  Missouri.  K.  &  T.  Ry.  Co.  of 
Texas  v.  St.  Clair,  51  S.  W.  666,  21 
Tex.  Civ.  App.  345. 

(2)  Condition,  as  Defective  or  Other- 
wise. 

It  is  proper,  in  an  action  for  death, 
caused  by  a  boiler  explosion,  to  allow 
a  witness  who  had  exhibited  to  the 
jury  certain  bolts  to  state  that  they 
were  fair  specimens  of  the  bolts  in  the 
fire  box,  and  that  the  others  were  as 
badly  rust-eaten.  Tyler  S.  E.  Ry.  Co. 
V.  Rasberry,  13  Tex.  Civ.  App.  185,  34 
S.   W.   794.. 

Nature  and  Cause  of  Defects. — In 
an  action  for  injuries  to  a  brakeman 
by  reason  of  a  defective  handhold, 
testimony  of  witnesses  who  saw  the 
handhold    after   the   accident   that   the 


handhold  had  pulled  out  of  the  wood 
was  not  objectionable  as  a  conclusion. 
International  &  G.  N.  R.  Co.  v. 
Gready,  82  S.  W.  1061,  36  Tex.  Civ. 
App.   536. 

Where,  in  an  action  against  a  rail- 
road company  for  injuries  to  an  em- 
ployee caused  by  a  defective  handhold, 
the  testimony  of  a  nonexpert  witness 
that  he  went  over  the  car  after  plain- 
tiff was  hurt,  and  saw  that  the  hand- 
hold had  slipped  around,  that  the  car 
looked  like  it  had  been  "cornered" 
(that  is,  struck  by  or  against  some- 
thing on  the  corner),  and  that  the  de- 
fect was  an  old  one,  but  that  he  could 
not  say  how  old,  as  he  made  no  ex- 
amination of  it,  was  not  sufficient  to 
render  him  competent  to  testify  as  to 
whether  a  car  could  be  cornered  like 
the  one  in  question  without  injuring 
the  handhold.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Baker  (Civ.  App.),  68 
S.  W.  556. 

(3)    Inspection  and  Repair. 

Where  the  witness  had  not  seen  a 
coupler  before  the  accident,  held  an 
error  to  permit  him  to  testify  that  the 
break  could  be  seen  when  coupler  in 
place.  Galveston,  etc.,  R.  Co.  v. 
Sweeney,  6  Tex.  Civ.  App.  173,  176. 
24  S.  W.  947. 

In  action  against  railroad  for  dam- 
ages for  injuries  sustained  by  em- 
ployee in  accident,  it  was  error  to 
permit  witness  to  state  that  break  in 
coupling  could  have  been  seen  from 
outside.  Galveston,  etc.,  R.  Co.  v. 
Sweeney.  6  Tex.  Civ.  App.  173,  176, 
24  S.  W.  947. 

A  question  asked  a  locomotive  en- 
gineer on  cross-examination,  "Is  it 
not  a  fact  that  when  the  engineer  who 
brought  the  engine  in  has  made  his 
report,  and  the  engine  inspector  has 
inspected  the  engine,  that  engineers 
customarily  assume  that  there  are  no 
defects,  and  the  engine  is  ready  for 
duty?"  was  not  objectionable  as  call- 
ing for  a  mere  conclusion.     Galveston, 
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H.   &  S.  A.   Ry.   Co.  V.   Collins,  71   S. 

W.  560,  31  Tex.  Civ.  App.  70. 

b.    Operation  of  Trains  and  Cars. 

(1)  Rules,  Custom,  Usage. 

As  to  Signs  for  Separating  Ac 
Races.— Where,  in  an  action  for  al- 
leged insults  to  passengers  on  a  street 
car,  growing  out  of  plaintiff's  change 
of  a  negro  sign  in  the  car,  it  appeared 
that  defendant  had  no  rule  governing 
the  placing  of  such  signs  in  the  cars, 
and  certain  conductors  offered  as  wit- 
nesses stated  that  they  did  not  know 
what  the  general  custom  was,  such 
witnesses  were  incompetent  to  testify 
as  to  the  customary  location  of  the 
signs  in  the  cars.  San  Antonio  Trac- 
tion Co.  V.  Lambkin  (Civ.  App.),  99 
S.  W.  574. 

As  to  Passengers  Riding  on  Freight 
Trains. — Testimony  that  it  was  a  com- 
mon thing  for  passengers  to  ride  on 
freight  trains  of  defendant  is  not  an 
expression  of  witness'  opinion.  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Lynch 
(Civ.  App.),  40  S.  W.  631,  55  S.  W.  517. 

(2)  Schedules,  Time  Cards,  etc. 
The    testimony   of   a   witness   as    to 

the  schedule  of  trains,  predicated  on 
knowledge  derived  from  the  official 
time  card  furnished  the  public  by  the 
railroad  for  guidance  with  respect  to 
the  schedule  of  its  trains,  is  admis- 
sible, as  against  the  objection  that  he 
had  no  primary  knowledge  of  the  sub- 
ject. Western  Union  Telegraph  Co. 
V.  O'Fiel,  47  Tex.  Civ.  App.  40,  104 
S.  W.  406. 

(3)  Making    Up     Trains;     Switching. 
Coupling,  etc. 

Where  in  coupling  cars  they  were 
so  jolted  that  a  passenger  in  one  of 
them  was  thrown  from  his  seat  and 
injured,  in  an  action  for  the  injliries 
it  was  proper  to  permit  plaintiff  to 
testify  that  the  concussion  was  un- 
usual and  unnecessary.  Missouri  Pac. 
Ry.  Co.  V.  Martin,  2  Willson,  Civ.  Cas. 
Ct.   App.   §   655. 

In  an  action  against  a  railway  com- 
pany for  injuries  alleged  to  have  been 


caused  by  negligence  of  defendant's 
engineer,  defendant  propounded  a 
cross  interrogatory,  whether  the  in- 
jury arose  from  ignorance  or  want  of 
knowledge  on  the  part  of  the  en- 
gineer, or  from  some  other  cause. 
Witness  answered  that  they  were 
coupling  cars  to  the  caboose,  and  that 
the  engineer  was  backing  down  grade 
to  make  the  coupling,  working  steam, 
when  the  accident  happened;  that  he 
and  the  conductor  tried  to  control  the 
speed  by  brakes,  but  could  not;  that 
they  signaled  the  engineer  to  ^hut  off 
steam,  but  he  did  not  do  it;  and  that 
the  force  of  the  engine  and  train 
knocked  the  caboose  two  or  three  car- 
lengths  back,  with  the  brakes  very 
tight.  Held,  that  the  answer  was  re- 
sponsive to  the  interrogatory,  being  a 
statement  of  the  facts,  and  not  opin- 
ion. Houston,  etc.,  R.  Co.  v.  Patton 
(Sup.),  9  S.  W.  175. 

(4)    Starting  and  Stopping. 
(a>    Negligence  in  Starting. 

In  an  action  for  personal  injuries 
from  a  street  car  accident,  an  answer 
by  a  witness  that  *'the  car  moved 
ahead  in  obedience  to  the  signals.  It 
started  with  a  jerk,  as  1  have  stated, 
and  threw  plaintiff  off  into  the  street," 
was  not  objectionable  as  stating  con- 
clusions and  not  facts.  El  Paso  Elec- 
tric Ry.  Co.  V.  Ruckman,  49  Tex.  Civ. 
App.   25,    107    S.   W.   1158. 

Where  a  brakeman,  while  sitting  on 
a  bumper  over  the  trucks  of  a  car  in 
accordance  with  his  duty,  was  thrown 
therefrom  and  injured  by  a  sudden  ac- 
celeration of  the  speed  of  the  train,  a 
question  whether  such  jerk  would  be 
sufficient  to  cause  him  to  lose  his  hold, 
if  he  had  no  warning  that  it  was  go- 
ing to  take  place,  was  objectionable 
as  calling  for  the  -witness'  opinion;  he 
not  having  been  shown  to  be  an  ex- 
pert. Gulf,  B.  &  K.  C.  Ry.  Co.  r. 
Harrison  (Civ.  App.),  104  S.  W.  399. 

In  an  action  for  injuries  to  plaintiff 
in  alighting  from  a  street  car,  a  wit- 
ness testified  that  plaintiff  "was  stand- 
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ing  talking  to  us  when  the  car  started; 
just  as  it  started  he  said,  *Wait/  but 
the  conductor  could  not  hear  him,  and 
then  he  started  to  get  off."  Held,  that 
it  was  error  to  strike  out  the  words 
"but  the  conductor  could  not  hear 
him,"  because  from  the  position  of  the 
parties  the  witness  could  tell  from 
observation  whether  plaintiff  was 
heard  by  the  conductor  or  not.  El 
Paso  Electric  Ry.  Co.  v.  Boer  (Civ. 
App.),   108   S.   W.   199. 

(b)    Power    to    Stop,    Negligence    in 
Stopping. 

In  an  action  against  a  railroad  com- 
pany for  injuries  at  a  crossing,  it  is 
error  to  allow  a  witness  who  is  not 
an  expert  to  testify  that  the  train 
could  have  been  stopped  in  time  to 
avoid  the  accident  had  it  been  running 
slower.  International  &  G.  N.  R.  Co. 
V.  Kuehn,  2  Tex.  Civ.  App.  210,  21  S. 
W.  58. 

In  an  action  for  injuries  received  in 
a  collision  with  a  street  car,  testimony 
"that  the  motorman  tried  to  stop  the 
car"  is  objectionable,  as  being  merely 
the  opinion  or  conclusion  of  the  wit- 
ness. San  Antonio  Traction  Co.  v. 
Kumpf    (Civ.   App.),   99   S.  W.   863. 

In  an  action  against  a  street  rail* 
road  for  injuries  to  one  attempting  to 
board  the  car,  a  question  as  to 
whether  the  conductor  could  have 
stopped  the  car,  and  prevented  injury, 
had  he  been  on  the  rear  platform  of 
the  motor  car,  or  front  platform  of 
the  trailer,  called  for  an  opinion,  and 
was  properly  excluded.  Von  Diest  v. 
San  Antonio  Tract.  Co.,  33  Tex.  Civ. 
App.  577,  77  S.  W.  632,  affirmed  in  98 
Tex.  636,  no  op. 

At  Railway  Crossing. — In  an  action 
for  injuries  received  in  a  collision  be- 
tween a  street  car  and  a  railway  train, 
the  railway  conductor  was  asked: 
"When  a  street  car  is  approaching  a 
crossing,  when  will  it  appear  that  it  is 
going  to  stop?  When  would  it  be- 
come apparent  that  there  was  danger 
of  a  collision  when  the  street  car  was 


coming  on  M.  street  like  this?"  Held, 
that  thie  question  was  objectionable, 
as  calling  for  an  opinion  of  the  wit- 
ness. Northern  Texas  Traction  Co.  v. 
Caldwell,  44  Tex.  Civ.  App.  374,  99  S. 
W.  869. 

(c)  Distance  Required  for  Stop. 

In  an  action  for  death  of  a  person 
on  defendant's  railroad  track  by  being 
struck  by  a  train,  evidence  as  to  the 
distance  within  which  witnesses  had 
seen  similar  trains  to  that  in  question 
stop  at  the  same  place  was  not  objec- 
tionable as  the  opinion  of  the  wit- 
nesses as  to  the  distance  within  which 
such  a  train  could  be  stopped.  Texas 
&  P.  Ry.  Co.  V.  Brannon,  43  Tex.  Civ. 
App.  531,  96  S.  W.  1095. 

(d)  Length  of  Stop;  Sufficiency  for 
Discharging  and  Receiving  Pas- 
sengers. 

Witnesses  can  not  testify  that,  in 
their  judgment,  the  train  stopped  at 
the  station  long  enough  for  plaintiff 
to  alight;  this  being  an  issue  of  fact 
for  the  jury.  Texas,  etc.,  R.  Co.  v, 
Lee,  21  Tex.  Civ.  App.  174,  57  S.  W. 
573,  51  S.  W.  351,  affirmed  in  93  Tex. 
722,  no  op. 

Where  an  action  was  brought  for 
injuries  to  a  child  by  the  alleged 
premature  starting  of  a  train,  a  ques- 
tion asked  of  the  child's  mother,  who 
failed  to  get  off  at  the  place  of  the  ac- 
cident, why  she  did  not  get  off,  to 
which  she  answered  that  the  train  did 
not  stop  long  enough,  was  not  objec- 
tionable as  calling  for  a  conclusion. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v, 
Byers  (Civ.  App.),  70  S.  W.  558. 

In  an  action  for  death  of  a  pas- 
senger while  attempting  to  board  the 
train  as  it  was  passing  through  an 
intermediate  station,  an  answer  of  one 
of  the  conductors  in  a  deposition  that 
the  train  first  ran  up  to  the  depot  and 
stopped  there  a  sufficient  length  of 
time  to  permit  all  passengers  to  alight 
and  board  the  train,  was  properly  ex- 
cluded. Houston  &  T.  C.  R.  Co.  v, 
Schuttee   (Civ.  App.),  91  S.  W.  806. 
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Where,  in  an  action  for  injuries  to 
a  passenger  by  tht  premature  starting 
of  the  train,  a  witness  testified  that 
the  train  stopped  at  the  station  from 
3  to  3^  minutes,  and  longer  than  it 
usually  stopped  at  that  station,  his 
opinion  that  the  train  stopped  long 
enough  to  give  sufficient  time  for  all 
passengers  to  alight  was  inadmissible. 
San  Antonio  &  A.  P.  Ry.  Co.  v  Jack- 
son, 85  S.  W.  445,  38  Tex.  Civ.  App. 
201. 

(5)  Speed  of  Train  or  Car. 

As  Cause  of  Accident. — Permitting 
a  brakeman  on  the  train  to  testify 
that,  in  his  opinion,  the  rate  of  speed 
of  the  train  which  came  in  contact 
with  the  obstruction  on  the  track 
caused  the  derailment,  was  not  pre- 
judicial, where  his  opinion  was  in  ac- 
cord with  the  testimony  in  the  case. 
International,  etc.,  R.  Co.  v.  Vinson, 
28  Tex.  Civ.  Aop.  247,  66  S.  W.  800. 
affirmed   in   95   Tex.  680,  no  op. 

Safe  Speed. — In  an  action  against  a 
railroad  company  to  recover  for  the 
death  of  a  fireman  killed  as  a  result 
of  the  excessive  rate  of  speed  at  which 
the  engine  on  which  he  worked  was 
being  run,  testimony  of  witnesses  that 
the  engineers  of  defendant  had  supi-r- 
intendence  over  the  firemen,  and  that 
a  reasonably  safe  rate  of  speed  for 
operating  a  freight  train  at  the  place 
in  question  would  be  from  10  to  15 
miles  an  hour,  and  that  a  high  speed 
would  be  dangerous,  is  not  objection- 
able, as  being  mere  conclusions.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  r.  Ford, 
5  4   S.  W.  37,   22  Tex.   Civ.   .App.   131. 

Testimony  as  to  Speed  of  Train. — 
In  an  action  for  injuries  received  by 
collision  with  a  train  at  a  highway 
crossing,  eye-witnesses  may  testify 
that  they  thought  the  train  was  run- 
ning at  an  unusual  speed.  Galveston, 
II.  &  S.  A.  Ry.  Co.  V.  Duelm  (Civ. 
App.),  23   S.  W.  596. 

In  an  action  for  death  of  a  servant 
caused  by  falling  from  a  car.  testimony 
that,  at   the   time  of   the  accident,  the 


horses  attached  to  the  car  were  going 
full  speed,  was  admissible,  and  not 
objectionable  as  an  expression  of 
opinion.  Beaumont  Traction  Co.  v. 
Dilworth   (Civ.  App.),  94  S.  W.  352. 

In  an  action  for  injuries  to  a  pas- 
senger, where  plaintiflFs  in  their  peti- 
tion charged  as  one  of  the  elements  of 
defendant's  negligence,  which  resulted 
in  the  wreck  of  the  train  and  the  in- 
juries sustained,  the  excessive  and 
dangerous  speed  across  a  switch  and 
in  and  upon  a  side  track,  it  was 
proper  to  allow  testimony  as  to  the 
.speed  of  the  train  at  the  time  of  its 
derailment  and  wreck.  Texas,  etc., 
R.  Co.  V.  Clippenger,  47  Tex.  Civ. 
App.  510,  106  S.  W.  155,  affirmed, 
no  op. 

In  an  action  for  personal  injuries  re- 
ceived in  a  railroad  wreck  while  plain- 
tiff was  a  passenger  on  defendant's 
train,  it  is  proper  to  permit  a  v/itness 
for  plaintiff  to  testify  in  response  to 
a  cross  interrogatory  by  defendant  as 
to  his  knowledge  of  the  rate  of  speed 
of  the  train  at  the  time  that  "all  were 
nervous  and  apprehensive,  and  the  ef- 
fect and  sensations  were  those  of  very 
fast  speed,  and  what  seemed  to  me 
reckless  speed."  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  VVesch  (Civ.  App.),  21 
S.  W.  62;  S.  C.  85  Tex.  593,  22  S.  W. 
057. 

Where  a  petition  alleges  that  plain- 
tiff had  been  aboard  a  train,  and 
lumped  off  while  it  was  moving  rapidly 
from  the  yard,  but  that  it  was  still  at 
the  station,  where  passengers  got  on 
and  off,  and  he  believed  that  it  was 
moving  slowly,  it  was  competent  for 
him  to  testify  that  the  train  was  not 
going  very  fast,  and  be  thought  he 
could  get  off  safely.  Texas  &  P.  Ry. 
Co.  r.  Crockett.  66  S.  W.  114,  27  Tex. 
Civ.  App.  463. 

Same;  Qualification  of  Witness.— .\ 
witness  need  not  be  an  expert  in  order 
to  be  competent  to  testify  that  a  train 
was  running  fast.  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Huebner  (Civ.  App.).  42 
S.  W.  1021. 
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Nonexperts  may  testify  to  the  rate 
of  speed  a  train  was  moving  at  when 
passing  a  certain  crossing.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Sullivan  (Civ. 
App.),  42  S.  W.  568. 

In  an  action  for  personal  injuries 
received  in  a  rear-end  collision,  an 
eye-witness  testified  that  he  had 
traveled  on  trains,  that  he  had  worked 
on  a  railroad  for  11  months,  and  that 
he  could  judge  reasonably  well  as  to  a 
train's  rate  of  speed.  Held,  that  his 
opinion  as  to  the  rate  of  speed  of  the 
overtaking  train  was  admissible.  Camp- 
bell V.  Warner  (Civ.  App.),  24  S.  W. 
703. 

In  action  against  railroad  for  dam- 
ages for  injuries  sustained  in  collision, 
there  is  no  error  in  allowing  witnesses 
to  state  their  opinion  that  train  was 
running  at  unusual  speed  on  night  of 
collision  though  opinion  was  formed 
from  observation  made  at  distance 
from  train.  Gulf,  etc.,  R.  Co.  v.  Bell, 
24  Tex.  Civ.  App.  579,  593,  58  S.  W. 
614,  affirmed  in  94  Tex.  700,  no  op. 

In  an  action  by  a  passenger  for  in- 
juries, it  was  not  error  to  permit  a 
witness  to  testify  as  to  the  speed  of 
the  train  on  the  night  of  the  collision, 
though  he  was  not  in  a  position  to 
know  the  fact,  since  the  objection  went 
only  to  the  weight  of  the  evidence, 
and  was  for  the  jury.  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Bell,  58  S.  W.  614,  24 
Tex.    Civ.   App.   579. 

Where  Witness  Was  Standing  on 
Track  Straight  Ahead. — A  witness 
may  testify  from  observation  and  ex- 
perience that  one  standing  on  a 
straight  railway  track  can  not  ac- 
curately judge  the  speed  of  an  ap- 
proaching train.  Gulf,  etc.,  R.  Co.  v. 
Duvall.  12  Tex.  Civ.  App.  348,  361,  35 
S.  W.  699,  affirmed  in  93  Tex.  730, 
no  op, 

(6)  Signals. 

By  BcU  and  Whistle.— Testimony  of 

a   witness   who   was    near   a   crossing 

that  a  passing  train  did  not  sound  the 

bell    or    whistle  is  not  an  opinion.    Gal- 

7   Tex— 69 


veston,  H.'&  S.  A.  Ry.  Co.  v.  Gartei- 
ser,  9  Tex.  Civ.  App.  456,  29  S.  W. 
939. 

In  an  action  for  injuries  received  by 
collision  with  a  train  at  a  highway 
crossing,  eye  witnesses  may  testify 
that,  if  any  signals  had  been  given, 
they  believe  they  would  have  heard 
them.  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Duelm  (Civ.  App.),  23  S.  W.  596. 

In  an  action  for  injuries  to  a  street 
car  passenger,  in  a  collision  with  a 
railroad  train  at  a  crossing,  it  was 
competent  for  witnesses  who  saw  the 
collision  to  stite  that  they  could  have 
heard  the  bell  or  whistle  of  the  en- 
gine. St.  Louis,  S.  F.  &  T.  Ry.  Co. 
V.  Knowles,  44  Tex.  Civ.  App.  172,  99 
S.  W.  867. 

Flagging  Train. — In  an  action  for 
injuries  to  a  railroad  section  foreman 
at  a  curve  in  the  track,  on  the  ques- 
tion of  contributory  negligence  by 
plaintiff,  in  failing  to  send  a  man  ahead 
to  flag  the  train,  it  was  proper  to  al- 
low a  witness  who  had  knowledge  of 
the  situation  to  testify  that  the  curve 
where  the  accident  occurred  was  not 
such  as  required  a  section  foreman, 
in  the  exercise  of  ordinary  care,  to 
flag  the  train.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Minter,  85  S.  W.  477,  38  Tex. 
Civ.  App.  8. 

(7)  Noise  Made  by  Train. 

In  an  action  for  injuries  to  a  sec- 
tion hand  by  being  struck  by  a  pas- 
senger /  train,  evidence  that  as  such 
train  approached  it  was  making  less 
noise  than  usual  was  not  objectionable 
as  a  conclusion  of  the  witness.  In- 
ternational &  G.  N.  R.  Co.  V,  Villareal, 
82  S.  W.  1063,  36  Tex.  Civ.  App.  532. 

In  an  action  for  injuries  received  in 
a  collision,  a  witness  for  the  railway 
company,  who  had  made  a  test  at  the 
scene  of  the  collision  for  the  purpose 
of  testifying,  was  asked  whether  or 
not  it  would  be  possible  for  a  man 
standing  30  feet  from  that  crossing, 
as  he  stood,  listening  for  the  train, 
not   to   hear   it   as   it   approached   the 
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crossing  Held,  that  the  qtfestion  was 
objectionable^  as  calling  for  an  opin- 
ion of  the  witness.  Northern  Texas 
Traction  Co.  v,  Caldwell,  44  Tex.  Civ. 

App.  374,  99  S.  W.  869. 

• 

25.  Recollection,  Understanding,  and 
Belief. 

a«  Where  Memory  Grown  Dim  and 
Witness  Thinks,  Believes,  or  Has 
General  Impression,  etc. 

What  a  witness  believes  as  derived 
from  a  certain  state  of  facts  is  but  his 
conclusion  and  is  not  evidence,  and 
when  he  has  been  in  a  position  to 
know  the  facts  but  his  memory  has 
grown  dim,  what  he  thinks  he  recol- 
lects may  be  admitted  in  evidence,  if 
it  is  relevant  to  the  issue,  to  be 
weighed  in  connection  with  the  other 
testimony  in  the  case.  Harris  z^.  Na- 
tions,   79   Tex.   409,   15   S.   W.   262. 

A  witness  who  has  no  positive  recol- 
lection of  a  fact  testified  about,  and 
who  is  yet  satisfied,  from  circum- 
stances which  he  does  remember,  that 
a  fact  existed,  should  be  allowed  to 
detail  those  circumstances.  H  his  de- 
duction from  the  circumstances  de- 
tailed seems  unreasonable,  the  evi- 
dence may  be  excluded;  otherwise  it 
should  go  to  the  jury,  who  are  to 
weigh  and  judge.  Davie  v.  Terrill,  63 
Tex.  105. 

A  witness  stating  that  testi- 
mony is  "his  impression**  means  his 
best  recollection,  and  it  is  admissible. 
Swinney  v.  Booth,  28  Tex.  113,  116. 

The  belief  of  a  witness,  together 
with  the  facts  upon  which  that  belief 
is  founded,  is  not  admissible.  Haynie 
V.  Baylor,  18  Tex.  498;  Cooper  v. 
State,  23  Tex.  331. 

The  fact  being  admitted  in  a  suit 
for  damages  on  account  of  the  negli- 
gence of  the  employee  of  a  corpora- 
tion, that  he  was  legally  in  its  em- 
ploy, soon  after  the  injury  complained 
of,  but  controverted  as  to  whether  he 
was  employed  at  the  time  the  injury 
was  inflicted,  evidence  of  the  "gen- 
eral   impression'*    of     the    '  employees 


that  such  employee  was  employed  on 
the  date  of  the  injury,  is  not  admis- 
sible. It  would  be  competent  to  show 
by  the  recollection  of  witnesses  the 
date  when  employee  began  to  act  as 
such;  from  that  date  the  employer 
would  be  liable  for  his  acts  of  neg- 
ligence, if  his  assumption  to  act 
as  employee  was  with  the  knowledge 
and  consent  of  such  employer.  Texas, 
etc.,  R.  Co.  V,  Douglass,  69  Tex.  694, 
7  S.  W.  77. 

Testimony  of  a  witness  that  he 
thought  he  had  told  the  foreman  of 
his  inexperience  is  to  be  taken  to  be 
testimony  as  to  what  witness  remem- 
bered. Galveston,  etc.,  R.  Co.  v.  Par- 
rish  (Civ.  App.),  43  S.  W.  536,  af- 
firmed in  93  Tex.  707,  no  op. 

b.  Conclusions  Based  Not  upon  Posi- 

tive Recollection,  but  upon  Habit, 
Custom,  etc. 

A  witness  may  testify  that  he  per- 
formed a  certain  act  where  his  con- 
clusion that  he  performed  same  is 
based  not  upon  positive  recollection, 
but  upon  his  habits  of  business,  and 
other  circumstances.  Davie  v.  Ter- 
rill, 63  Tex.  105,  108. 

The  testimony,  "Finding  the  bond 
in  this  condition  makes  me  think  it 
may  have  been  presented  to  me  for 
approval  and  rejected,'*  is  inadmis- 
sible, as  being  only  an  opinion.  Mc- 
Farlane  v,  Howell,  43  S.  W.  315,  16 
Tex.  Civ.  App.  246. 

c.  Recollection  or  Belief  as  to  Con- 
tents of  Documents. 

To  prove  the  contents  of  a  written 
contract,  which  can  not  be  produced, 
the  belief  or  opinion  of  a  witness  that 
it  contained  a  certain  stipulation  is 
inadmissible.  International  &  G.  N. 
R.  Co.  V.  Startz  (Civ.  App.),  27  S.  W. 
759. 

Where  a  witness  states  that  his  tes- 
timony *is  from  books,  papers,  etc^ 
without  stating  the  kind  of  documents, 
where  or  by  whom  kept,  their  accu- 
racy,   etc.,    his    testimony   is    inadfflis- 
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sible.  Texas,  etc.,  R.  Co.  v,  Parrish, 
1  App.  Civ.  Cases,  §  942. 

Witness'  testimony  that  stipulations 
in  a  contract  were  the  same  as  those 
in  a  block  of  printed  contract  forms, 
is  inadmissible  to  prove  the  contract 
where  he  is  not  shown  to  have  com- 
pared contract  with  forms.  Interna- 
tional, etc.,  R.  Co.  V,  Startz  (Civ. 
App.),   27   S.  W.   759,   760. 

Testimony  of  a  witness  that  he  in- 
vestigated the  books  as  far  as  he  could 
to  see  if  he  could  ascertain  whether  a 
corporation  had  purchased  a  certain 
piece  of  property,  and  that  he  found 
what  he  thought  was  an  entry,  cov- 
ering the  purchase  of  the  property, 
and  that  he  also  found  among  the  pa- 
pers an  instrument  which  seemed  to 
convey  the  property  to  the  associa- 
tion, and  that  his  recollection  was  that 
it  was  in  the  shape  of  a  memoran- 
dum, was  inadmissible  as  stating  con- 
clusions or  impressions  from  the 
books  or  papers.  Cobb  v,  Bryan  (Civ. 
App.),  97  S.  W.  513. 

d.  Opinion  as  to  Purport,  Legal 
Operation  and  Effect'  of  Docu- 
ments. 

The  sufficiency  of  a  lost  deed  to 
pass  title  can  not  be  established  by 
the  mere  opinion  of  witness  who  once 
saw  it.  He  must  recollect  what  its 
provisions  were  and  state  facts  re- 
garding its  contents.  Among  the  ex- 
ceptions to  the  rule  which  ordinarily 
excludes  the  opinion  of  a  witness, 
when  offered  as  evidence,  can  not  be 
included  the  long  time  that  has 
elapsed  since  the  occurrence  of  the  mat- 
ters about  which  the  witness  is  called 
to  testify.  Shifflet  v.  Morelle,  68  Tex. 
382,  4  S.  W.  843,  citing  Rosenthal  v. 
Middlebrook,  63  Tex.  333;  Purnell  v, 
Gandy  &  Son,  46  Tex.  190,  199;  Hous- 
ton, etc.,  R.  Co.  V.  McGehee,  49  Tex. 
481,  489;  Clardy  v,  Callicoate,  24  Tex. 
170,  172. 

The  testimony  of  an  administrator 
that  certain  papers  of  his  intestate 
which   came   into  his   possession,   and 


were  afterwards  destroyed  by  fire,  and 
whose  contents  he  could  not  remem- 
ber, in  his  opinion  vested  a  good  title 
to  land  in  said  intestate,  is  inadmis- 
sible, as  a  legal  conclusion  based  oa 
imperfect  recollection.  Shifflet  v^ 
Morelle,  68  Tex.  382,  4  S.  W.  843. 

An  oral  testimony  that  records  do* 
not  show  that  administration  wa$ 
closed,  is  inadmissible,  as  a  mere  con« 
elusion  of  the  witness.  Williams  v, 
Davis,  56  Tex.  250,  254. 

e.  Recollection  and  Understanding  of 
Language,  Conversation,  Con- 
tract, etc. 

A  witness*  "opinion"  of  his  former 
testimony  held  admissible  as  his  best 
recollection.  Wright  v,  Solomon  (Civ. 
App.),  46  S.  W.  58,  affirmed  in  93  Tex. 
678,  no  op. 

In  an  action  for  breach  of  a  broker's 
contract  for  the  sale  of  oil,  an  an- 
swer of  the  broker,  as  a  witness,  to 
a  question  seeking  to  ascertain  what 
the  agreement  was  as  to  the  capacity 
of  tank  cars  to  be  furnished  to  take 
the  oil,  that  he  had  an  understanding 
with  the  seller  that  the  cars  were  to 
be  of  135  barrels  capacity,  was  not 
objectionable  as  a  conclusion  of  the 
witness.  Sherman  Oil  &  Cotton  Co. 
V.  Dallas  Oil  &  Refining  Co.  (Civ. 
App.),  77  S.  W.  961. 

Transactions  between  Others. — A 
witness  can  not  testify  as  to  under- 
standing of  transactions  between  oth- 
ers not  of  his  personal  knowledge. 
Hammond  v.   Hough,   52  Tex.   63,   73. 

A  witness  can  not  testify  as  to  his 
understanding  of  a  conversation  heard 
by  him.  Buzard  v.  McAnulty,  77  Tex. 
438,  14  S.  W.  138. 

A  question  to  a  witness  as  to  what 
he  understood  from  the  conversation 
of  plaintiff  and  defendant  had  in  his 
presence  was  objectionable  as  calling* 
for  the  conclusion  of  the  witness. 
Oritz  V,  Navarro,  10  Tex.  Civ.  App. 
195,  30  S.  W.  591. 

Evidence  of  one  of  the  indorsers  of 
a   note   that   plaintiff  understood   that 
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it  was  given  under  an  agreement  not 
to  prosecute  the  maker  for  theft  is 
incompetent  ^s  a  mere  opinion.  Bier- 
ing  V,  Wegner,  76  Tex.  506,  13  S.  W. 
537. 

Evidence  that  the  general  superin- 
tendent reprimanded  the  section  fore- 
man for  his  failure  to  inspect  the 
track  the  morning  of  the  wreck  is  ad- 
missible, although  witness  could  not 
remember  the  language  used  or  the 
substance  thereof.  Texas,  etc.,  R.  Co. 
V,  Barron,  4  Tex.  Civ.  App.  546,  23 
S.   W.   537. 

Where,  in  an  action  to  recover  the 
value  of  goods  and  money  delivered 
and  charged  to  an  employee  of  de- 
fendant, the  latter  denies  that  the 
goods  or  money  were  for  him,  or  re- 
ceived for  or  used  by  him,  the  admis- 
sion of  testimony  of  a  witness  as  to 
his  understanding  or  how  the  account 
was  to  run  is  erroneous.  Shaw  v.  Gil- 
mer (Civ.  App.),  66  S.  W.  679. 

It  is  error  to  allow  a  witness,  who 
says  he  does  not  know  why  a  judg- 
ment nil  dicit  was  entered,  to  state 
that  he  thinks  it  was  by  written  agree- 
ment, and  then  give  the  substance  of 
a  conversation  with  an  attorney,  as 
such  evidence  is  merely  hearsay.  Davis 
V.  Beall,  21  Tex.  Civ.  App.  183,  50  S. 
W.  1086. 

A  predicate  having  been  laid  to  at- 
tack a  party  testifying  as  witness,  a 
witness  called  to  impeach  such  party 
should  not  be  allowed  to  testify  to  his 
conclusion  or  understanding  as  to  the 
effect  of  the  conversations  inquired 
about  in  laying  the  predicate  for  im- 
peachment. Buzard  v,  McAnulty,  77 
Tex.   438,  14  S.  W.   138. 

26.    Sanitation. 

Testimony  of  plaintiffs  that  the  lo- 
cation of  the  cemetery  on  the  lands 
described  would  make  their  homes 
valueless  for  the  reason  that  they 
could  not  drink  water  off  of  dead  peo- 
ple is  inadmissible  as  an  opinion.  B'l- 
liott  V.  Ferguson,  83  S.  W.  56,  37  Tex. 
Civ.  App.  40. 


27.  Solvency  and  Insolvency. 

See  ante,  "Insolvency  and  Insol- 
vency, VII,  C,  5,  c. 

28.  Streets  and  Highways. 
Construction;    Defects,    etc. — In     an 

action  against  a  city  for  a  defective 
walk,  evidence  by  a  nonexpert  as  to 
its  construction,  held  objectionable  as 
conclusion.  Lentz  v,  Dallas,  96  Tex. 
258,  72  S.  W.  59. 

In  an  action  against  a  city  for  in- 
juries caused  by  a  defective  sidewalk, 
the  petition  alleged  that  a  grating 
where  the  injury  occurred  was  origi- 
nally too  light,  and  a  witness  was 
asked  if  such  grating  was  not  "mighty 
light'*  to  start  with.  Held,  that  it  was 
objectionable,  as  a  conclusion,  for  the 
witness,  a  nonexpert,  to  reply  that 
he  would  judge  the  grating  was  too 
light,  since  it  did  not  stand  the  test 
of  use.  Judgment,  City  of  Dallas  t*. 
Lentz  (Civ.  App.),  69  S.  W.  166,  re- 
versed. Lentz  V.  Dallas,  72  S.  W.  59, 
96  Tex.  258. 

That  a  hole  in  a  sidewalk  in  which 
plaintiff  was  injured  was  big  enough 
for  the  witness*  foot  to  go  in  was  a 
fact  of  which  he  might  testify  without 
being  an  expert.  (Civ.  App.),  City  of 
San  Antonio  v.  Talerico,  78  S.  W.  28. 
judgment  modified,  81  S.  W.  518,  98 
Tex.  151. 

Poles  and  Wires  Interfering  with 
Traffic. — In  an  action  by  a  city  to  en- 
join defendant  telephone  company 
from  using  and  occupying  its  streets 
and  alleys  with  poles,  wires,  etc.,  any 
error  in  allowing  a  witness  to  testify 
to  his  conclusion  that  the  poles  as 
placed  did  not  interfere  with  public 
travel  was  harmless,  where  the  facts 
were  given  on  which  the  conclusion 
was  formed;  the  trial  having  been  by 
the  'court  without  a  jury.  Texarkana 
V.  Southwestern  Tel.,  etc.,  Co.,  48  Tex. 
Civ.   App.   16,   106   S.   W.   915. 

29.  Value. 

a.  General  Rules  as  to  Admission  of 

Opinion  Evidence. 
(1)    Opinion    Evidence    Admissible. 
In  proving  value  it  is  often  neces- 
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sary  to  receive  opinion  evidence,  but 
before  receiving  such  evidence  it 
should  appear  that  the  witness  is  fa- 
miliar with  the  facts  so  as  to  enable 
him  to  form  an  intelligent  opinion. 
Bellamy  v.  McCarthy,  75  Tex.  293,  12 
S.  W.  849;  Southern  Pac.  R.  Co.  v, 
Maddox  &  Co.,  75  Tex.  300,  12  S.  W. 
815. 

Opinions  of  qualified  persons  are 
competent  as  evidence  of  value.  Ft. 
Worth  Compress  Co.  v,  Chicago,  R. 
I.  &  T.  Ry.  Co.,  54  S.  W.  967,  18  Tex. 
Civ.  App.  622;  Southern  Pac.  R.  Co. 
V.  Maddox  &  Co.,  75  Tex.  300,  305,  12 
S.  W.  815;  Gulf,  etc.,  R.  Co.  v,  Stan- 
ley, 89  Tex.  42,  33  S.  W.  109,  affirming 
29   S.  W.  806. 

(2)  Market  Value. 

"Evidence  as  to  market  value  is  not 
objectionable  because  it  is  in  a  meas- 
ure the  opinion  of  a  witness."  Ft. 
Worth,  etc.,  R.  Co.  v.  Hogsett,  67  Tex. 
685,  687,  4  S.  W.  365;  Houston,  etc., 
R.   Co.  V.  Knapp,  51  Tex.  592. 

Knowledge  of  the  market  value  of 
an  article  is  a  fact  known  upon  in- 
formation— it  is  more  than  an  opinion. 
If  a  witness  is  not  fully  qualified  to 
state  the  fact,  a  cross-examination  will 
show  it.  Missouri  Pac.  R.  Co.  v,  Fa- 
gan,   72  Tex.   127,  9   S.  W.   749. 

Opinions  of  qualified  persons  are 
competent  as  evidence  of  value.  Ft. 
Worth,  etc.,  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  18  Tex.  Civ.  App.  622,  45  S. 
W.  967,  affirmed  in  93  Tex.  660,  no  op. 

(3)  Qualification  of  Witness, 
(a)  Generally. 

Before  a  witness  can  state  an  opin- 
ion as  to  the  value  of  property,  quali- 
fication to  do  so  must  be  shown. 
Judgment  (Civ.  App.),  81  S.  W.  560, 
reversed.  J.  B.  Watkins  Land  Mortg. 
Co.  V.  Campbell,  84  S.  W.  424,  98  Tex. 
372. 

A  witness'  statement  that  he  testi- 
fies from  his  knowledge  does  not 
qualify  him  to  testify  to  value.  Gulf, 
W.  T.  &  P.  Ry.  Co.  V.  Staton  (Civ. 
App.),  49  S.  W.  277. 


(b)  Opinion  Based  upon  Market  Re-* 
ports. 

Testimony  as  to  the  condition  of  the 
market  from  knowledge  gained  by 
witness  from  market  reports  is  ad- 
missible. Texas,  etc.,  R.  Co.  v.  Scott 
&    Co.    (Civ.    App.),   86    S.    W.    1065. 

Where  a  witness  was  qualified  to 
testify  as  to  the  market  by  reason  of 
having  read  the  market  reports,  his 
testimony  was  competent,  though  he 
also  had  the  same  information  from 
other  sources.  Southern,  etc.,  R.  Co. 
V,  Bennett,  46  Tex.  Civ.  App.  379,  103 
S.  W.  1115. 

(c)  Opinion   Based  upon   Hearsay. 
Where  the  evidence  of  a  witness  as 

to  the  market  value  of  sand  con- 
verted shows  that  he  is  but  repeating 
the  statement  of  another,  and  does  not 
show  that  he  is  qualified  to  testify  to 
such  value,  the  admission  of  his  evi- 
dence is  error.  Texas  &  N.  O.  R.  Co. 
V.  White,  62  S.  W.  133,  25  Tex.  Civ. 
App.  278. 

(4)    Criterion  of  Value. 

Must  Be  Formed  with  Reference  to 
Proper  Criterion. — ^The  opinion  of 
witnesses  as  to  value,  when  formed 
with  reference  to  an  improper  cri* 
terion  of  value,  is  incompetent  evi- 
dence. Schoolher,  Bernstein  &  Co.  v, 
Hutchins,  66  Tex.  324,  1  S.  W.  266. 

Where  goods  alleged  to  have  been 
stolen  are  shown  to  have  a  market 
value,  evidence  as  to  value  based  on 
other  standards  is  not  admissible. 
Baden  v.  State  (Cr.  App.),  74  S.  W. 
769. 

Opinion  Based  upon  Price  Paid. — 
Where,  in  an  action  for  injuries  to 
personal  property,  plaintiff  testified 
that  she  knew  the  market  value  of  the 
property,  and  stated  that  she  knew  it 
from  the  price  she  paid  for  it,  such 
statement  did  not  disqualify  her  from 
testifying  as  to  its  value,  in  the  ab- 
sence of  a  showing  that  her  only 
knowledge  of  the  value  was  from 
what  she  had  paid  for  it.     Houston,  E. 
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&  W.  T.  Ry.  Co.  V,  Charwainc,  71  S. 
W.  401,  30  Tex.  Civ.  App.  633. 

Where  No  Market  Value.— Where 
there  is  no  market  value,  the  testi- 
mony of  witnesses,  as  to  the  value  they 
would  put  upon  the  thing,  is  inadmis- 
sible to  prove  value.  G.  H.  &  S.  A.  R. 
Co.  V.  Davis  1  App.  Civ.  Cases,  §  147. 

Where,  in  an  action  for  destruction 
of  property,  it  is  shown  that  the  prop- 
erty has  no  market  value,  its  intrinsic 
value  may  be  shown  by  evidence  of 
persons  familiar  therewith.  St.  Louis 
S.  W.  Ry.  Co.  V,  Campbell  (Civ. 
App.),  34  S.  W.  186. 

(5)    Invading  Province  of  Jury. 

The  opinion  of  a  witness  as  to 
whether  plaintifFs  demand,  in  an  ac- 
tion on  a  policy,  was  based  on  a  fair 
valuation  of  the  property,  is  inadmis- 
sible. Lion  Fire  Ins.  Co.  v.  Starr,  71 
Tex.  733,  12  S.  W.  45. 
<6)    Harmless  and  Prejudicial  &ror. 

Error  on  the  admission  of  opinion 
evidence  as  to  value  was  not  harmless 
when  the  proof  was  doubtful  as  to  the 
value  being  greater  than  the  contract 
price,  though  the  judgment  recovered 
on  account  of  such  difference  was 
much  less  than  would  be  warranted 
by  the  opinion  evidence  improperly 
admitted.  Land  Mortg.  Co.  v.  Camp- 
bell, 98  Tex.  372,  84  S.  W.  424,  re- 
versing 81   S.   W.   560. 

b.    As  to  the  Value  of  Personalty. 

(1)  Market  Value. 

See,  ante,  "Market  Value,"  VII,  C, 
29,  a,   (2). 

(2)  Rental  Value. 

The  rental  value  of  goods  delayed 
by  a  common  carrier  may  be  proved 
by  the  opinions  of  witnesses  properly 
informed  on  the  subject.  Gulf,  C.  & 
S.  F.  R.  )Co.  V,  Maetze,  2  Willson, 
Civ.  Cas.  Ct.  App.  §  636. 

<3)    As  A£Fected  by  Place,  Locality. 

Objections  to  the  testimony  of  a 
witness  as  to  the  value  of  certain 
goods  because  the  place  of  value  was 
not  fixed,  etc.,  are  not  available  where 


they    are    obviated    by    further    testi- 
mony.     Halff     V,     Goldfrank      (Civ. 
App.),  49   S.  W.   1095,  affirmed  in   93 
Tex.  708,  no  op. 
(4)     Particular   Kinds   of    Personalty. 

(a)  Book  Accounts. 

Estimated  value  of  book  accounts 
is  admissible  in  evidence  on  an  ac- 
tion to  set  aside  an  alleged  fraudulent 
conveyance  thereof.  Moore  v.  Tem- 
ple Grocer  Co.  (Civ.  App.),  43  S.  W. 
843. 

(b)  Business,  Credit,  Grood  Will,  etc. 
See     ante,     "Injury     to     Business, 

Credit,  Good  Will,  etc.,"  VII,  C.  9,  d. 

(c)  Stocks  and  Bonds. 

Where,  in  an  action  for  damages 
for  false  representations  inducing 
plaintiff  to  purchase  certain  corporate 
stock,  plaintiff  testified  that  defend- 
ant repeatedly  told  him  that  the  cor- 
poration was  perfectly  solvent,  owned 
a  large  amount  of  property,  and  had 
paid  dividends  of  20  per  cent  out  of 
the  net  earnings  for  several  years, 
evidence  of  a  further  statement  that 
the  stock  was  a  splendid  investment 
was  admissible  and  not  objectionable, 
on  the  ground  that  such  statement  was 
a  mere  expression  of  opinion,  when 
taken  in  connection  with  the  other 
statements.  Collins  v.  Chipman,  41 
Tex.  Civ.  App.  563,  95  S.  W.  666,  af- 
firmed in   101   Tex.  632,  no   op. 

Persons  familiar  with  market  value 
of  bonds  are  competent  to  testify  as 
to  what  railroad  bonds  could  have 
been  sold  for  on  market.  Houston, 
etc.,  R.  Co.  V.  Shirley,  89  Tex.  95,  100, 
31  S.  W.  291. 

(d)  Goods, 
aa.    Generally. 

Where,  in  an  action  by  a  vendee 
against  a  sheriff  for  wrongful  attach- 
ment of  goods  as  property  of  the 
vendor,  the  defendant  claims  that  the 
sale  was  in  fraud  of  creditors,  he 
should  be  allowed,  when  shown  quali- 
fied, to  testify  as  to  the  value  of  the 
goods.  Reynolds  r.  Weinman  (Civ. 
App.),  33  S.  W.  302. 
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bb.    Mercantile  Stocks. 

Critevion  of  Value.— ''The  defend- 
ants asked  a  number  of  witnesses  the 
following  question:  *If  you  know, 
you  may  state  what  was  the  reason- 
able market  value  of  the  goods  seized, 
for  cash,  in  bulk,  and  at  open,  fair, 
public  auction,  at  the  time  when 
seized  in  San  Marcos.*  expecting  to 
prove  by  the  witnesses  that  under 
such  a  test  of  value  the  goods  would 
be  shown  to  be  of  less  value  than  found 
by  the  jury.  The  court  refused  this 
evidence,  and,  we  think,  correctly. 
This  evidence  would  have  tended  to 
show  what  the  goods  would  have  sold 
for  if  sold  in  bulk  at  public  auction. 
This  would  not  have  been  a  fair  cri- 
terion of  value.  Thus  sold,  they 
might  not  have  brought  anything  like 
their  real  value.  If  what  they  would 
have  sold  for  at  the  time  be  the  test 
of  value,  then  what  they  would  have 
sold  for  at  a  sale  made  in  such  man- 
ner as  a  prudent  man  would  have  sold 
them,  with  a  view  to  realize  their  fair 
value,  would  be  the  test,  and  the  net 
proceeds  the  measure  of  damages.*' 
Schoolher,  etc.,  Co.  v.  Hutchins,  66 
Tex.  324,  332,  1  S.  W.  266. 

Where  a  witness  testified  that  he 
estimated  the  value  of  merchandise 
from  an  inspection  of  the  goods  as 
they  lay  in  a  store,  it  will  be  inferred 
that  his  valuation  was  in  bulk.  Halff 
V.  Goldfrank  (Civ.  App.),  49  S.  W. 
1095. 

Qualification  of  Witness. — A  wit- 
ness who  never  saw  a  stock  of  goods 
alleged  to  have  been  converted  could 
testify  that  he  had  been  ten  years  In 
the  mercantile  business;  that  at  the 
date  of  the  alleged  conversion  he 
knew  the  market  value  of  general  dry 
goods;  that  he  never  knew  a  stock  of 
goods  such  as  that  described  in  the 
inventory  attached  to  the  deposition 
selling  for  original  cost  or  value;  and 
that  such  a  stock,  after  having  been 
kept  for  several  years  in  a  retail  store, 
and  having  been  sold  from  at  retail, 


and  replenished  in  the  ordinary  ^ay, 
would  not  have  sold  for  cash,  in  bulk, 
for  more  than  50  or  60  cents  on  the 
dollar  of  original  cost.  Reynolds  v, 
Weinman  (Civ.  App.),  40  S.  W.  560. 

A  witness  who  testified  that  he  had 
been  engaged  in  the  hardware  busi- 
ness for  a  number  of  years,  and  knew 
the  value  of  a  stock  like  the  one  in 
question,  was  qualified  to  testify  as  to 
its  value.  Belknap  v.  Groover  (Civ, 
App.),  56   S.  W.  249. 

Where  a  witness  stated  that  he  only 
valued  part  of  a  stock  of  merchandise, 
and  that  another  valued  the  remain- 
der, and  that  he  had  no  recollection 
of  the  separate  valuations,  it  was  not 
error  to  exclude  his  testimony.  HalflF 
V.  Goldfrank  (Civ.  App.),  49  S.  W. 
1095. 

A  witness  who  lived  in  the  town 
where  some  of  the  goods  were  kept, 
had  been  a  merchant,  and  was  "toler- 
ably" well  acquainted  with  such  stock, 
could  testify  to  its  value  at  the  time 
of  the  sale.  Harris  v.  Schuttler  (Civ. 
App.),  24  S.  W.  989. 

One  who  had  been  a  clerk  for  a  year 
with  the  insured,  and  was  acquainted 
with  the  stock,  was  competent  to  tes- 
tify as  to  its  value  just  before  the  fire. 
Orient  Ins.  Co.  v.  MoflFatt,  39  S.  W. 
1013,  15  Tex.  Civ.  App.  385. 

(e)    Crops,   Hay,    Grain     and     Food 

Stuffs, 
aa.    Crops,  Generally. 

In  ascertaining  the  value  of  a  crop 
destroyed  by  the  overflow  of  a  river 
caused  by  a  railroad  embankment, 
opinions  of  witnesses  as  to  its  market 
value  in  the  field  are  admissible.  Gulf. 
C.  &  S.  F.  Ry.  Co.  V.  Calhoun  (Civ. 
App.),   24    S.   W.    362. 

A  witness  giving  the  estimate  of 
value  of  a  crop  destroyed  by  over- 
flow, may  state  in  detail,  cost  of  plant- 
ing, cultivation,  harvesting  and  put- 
ting crop  on  market  and  its  probable 
yield  and  value  when  placed  on  mar- 
ket.    Galveston,  etc.,   R.   Co.  v.  Parr, 
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5  Tex.  Civ.  App.  280,  283,  ^28  S.  W. 
264. 

Estimates  of  witnesses  formed  by 
guessing  at  what  product  of  crop 
would  have  been,  if  not  injured,  are 
inadmissible  to  prove  value  of  de- 
stroyed crops.  Missouri,  etc.,  R.  Co. 
V.  Cox,  2  App.  Civ.  Cases,  §  287. 

In  an  action  against  a  railroad  for 
the  destruction  of  plaintiff's  crops 
owing  to  the  diversion  of  waters  onto 
plaintiffs  lands  through  a  ditch  con- 
structed by  defendant  along  the  line 
of  its  road,  testimony  of  witnesses  re- 
siding in  the  locality,  and  who  knew 
the  nature  of  the  season  during  which 
the  destruction  of  the  crops  occurred, 
as  to  what  amount  of  cotton  the  land 
would  have  produced  per  acre  had  it 
not  been  overflowed  by  the  water,  was 
competent.  Chicago,  R.  I.  &  G.  Ry. 
Co.  z^  Longbottom  (Civ.  App.),  80  S. 
W.  542. 

bb.    Grass  and  Hay. 

In  a  suit  for  the  value  of  certain 
grass,  witnesses  who  are  old  settlers 
and  own  pastures  are  competent  to 
testify  as  to  its  value.     Galveston,  H. 

6  S.  A.  Ry.  Co.  V.  Polk  (Civ.  App.), 
28  S.  W.  353;  Texas,  etc.,  R.  Co  v. 
Prude,  39  Tex.  Civ.  App.  144,  36  S.  W. 
1046,  affirmed  in  101  Tex.  663,  no  op.; 
Galveston,  etc.,  R.  Co.  v.  Rheiner  (Civ. 
App.),  25  S.  W.  971. 

Market  Value. — Evidence  of  the 
market  value  of  grass  is  not  objec- 
tionable because  it  is  in  some  measure 
the  opinion  of  a  witness.  Ft.  Worth, 
etc.,  R.  Co.  V.  Hogsett,  67  Tex.  685, 
4  S.  W.  365. 

Same;  Inadmissible  as  Not  Show- 
ing Market  Value. — In  an  action 
against  a  railroad  company  for  burn- 
ing plaintiff's  grass,  a  witness  testi- 
fied that  the  grass  had  a  market  value 
and  that  the  witness  had  a  "pretty 
good  idea"  thereof.  He  was  then 
asked  what  the  market  value  was,  and 
answered  thai,  considering  the  num- 
ber of  cattle  on  the  land  at  the  time 
and  what  it  was  used  for  and  was  go- 


ing to  be  used  for,  the  grass  was 
worth  from  $1.50  to  $2  per  acre.  He 
then  stated,  after  objection,  that  he 
wanted  to  state  what  kind  of  cattle 
plaintiff  had  there,  and  what  he  was 
using  it  for,  and  again  stated  that  un- 
der such  conditions  the  grass  was 
worth  from  $1.50  to  $2  per  acre.  Held, 
that  such  evidence  was  inadmissible 
as  not  showing  market  value.  Texas, 
etc.,  R.  Co.  V,  Pemberton,  43  Tex.  Civ. 
App.   291,   95   S.   W.   1089. 

Where  No  Market  Value;  Value 
for  Feed,  Pasturage,  etc. — Where  the 
grass  burned  had  no  market  value, 
testimony  of  farmers  and  stock  raisers 
familiar  with  the  value  of  grass  for 
grazing  and  feeding  purposes  is  ad- 
missible on  the  question  of  value.  In- 
ternational &  G.  N.  Ry.  Co.  V. 
Searight,  8  Tex.  Civ.  App.  593,  28  S. 
W.  39;  Ft.  Worth,  etc.,  R.  Co.  v.  Hog- 
sett, 67  Tex.  685,  4  S.  W.  365;  South- 
ern Pac.  R.  Co.  V.  Maddox  &  Co.,  75 
Tex.  300,  12  S.  W.  815;  San  Antonio, 
etc.,  R.  Co.  V.  Ruby,  80  Tex.  172,  175, 
15  S.  W.  1040;  Gulf,  etc.,  R.  Co.  v. 
Vancil,  2  Tex.  Civ.  App.  427,  21  S.  W. 
303;  St.  Louis,  etc,  R.  Co.  v.  Pickens, 
3  App.  Civ.  Cases,  §  398;  Galveston, 
etc.,  R.  Co.  V.  Rheiner  (Civ.  App.), 
25  S.  W.  971;  Galveston,  etc,  R.  Co.  v. 
Polk  (Civ.  App.),  28  S.  W.  353,  354;  St. 
Louis,  etc.,  R.  Co.  v.  Campbell  (Civ. 
App.),  34  S.  W.   186. 

Where  there  is  no  market  value  for 
grass  situated  as  and  in  the  condition 
plaintiff's  was  at  the  time  it  was  de- 
stroyed by  fire,  it  is  competent,  in  an 
action  for  the  value  of  the  grass,  for 
witnesses  to  give  their  opinions  as  to 
its  value,  after  stating  the  facts  upon 
which  they  base  them.  Ft.  Worth, 
etc.,  R.  Co.  V.  Brown,  45  Tex.  Civ. 
App.  376,  101  S.  W.  266;  Gulf.  etc.. 
R.  Co.  V.  Dunman,  85  Tex.  176.  181, 
19  S.  W.  1073;  Galveston,  etc.,  R.  Co. 
V.   Polk    (Civ.   App.),   28   S.   W.   353. 

In  an  action  against  a  railroad  com- 
p>any  for  the  burning  of  grass  on  plain- 
tiff's land,  men  qualified  by  experience 
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may  give  their  opinions  to  the  value 
of  the  grass  for  pasturage,  or  for  use 
in  the  winter.  Galveston,  H.  &  S.  A. 
Ry.  Co.  V,  Rheiner  (Civ.  App.),  25  S. 
W.  971. 

Su£Bciency  of  Facts  on  Which 
Based. — Where  the  evidence,  in  an  ac» 
tion  for  the  value  of  certain  burned 
grass,  showed  that  grass  was  scarce, 
that  the  burned  grass  was  good,  that 
during  hay-cutting  time  the  grass  was 
worth  from  $2  to  $2.30,  and  that  no 
grass  \vas  being  sold  or  leased  there 
at  that  time,  it  was  a  sufficient  basis 
for  an  opinion  as  to  the  value  of  the 
grass.  Galveston,  H.  &  S.  A.  Ry.  Co. 
V,  Polk  (Civ.  App.),  28  S.  W.  353. 

On  appellant's  right  of  way  were 
dry  grass  and  weeds  where  fire  from 
appellant's  engine  ignited  the  grass  and 
weeds  on  the  right  of  way,  communi- 
cated to  the  grass  upon  appellee's 
land^  and  from  thence  to  his  rick  of  hay, 
which  it  consumed.  It  was  not  error 
to  admit  evidence  of  a  single  sale  of 
hay  in  the  neighborhood  of  appellee's 
hay;  nor  the  opinions  of  witnesses; 
nor  the  general  understanding  of  the 
community  as  to  the  value  of  hay. 
There  was  no  market  for  the  article 
at  that  place,  and  in  such  case  this 
character  of  evidence  is  admissible  to 
assist  the  judge  or  jury  in  arriving  at 
a  correct  estimate  of  the  intrinsic  value 
of  the  article.  Gulf,  etc.,  R.  Co.  v, 
Lowe,  2  App.   Civ.  Cases,  §§  647,  648. 

cc.    Bam  and  Contents. 

In  an  action  against  a  railroad  for 
the  destruction  of  a  barn,  the  contents 
of  which  consisted  of  hay,  oats,  corn, 
etc.,  put  into  the  same  at  diflFerent 
times,  and  used  in  feeding  plaintiff's 
stock  as  required,  it  having  been  im- 
possible to  give  a  more  definite  and 
accurate  statement  of  the  amount  and 
value  of  the  property  destroyed,  it  was 
proper  for  a  witness  to  state  estimates 
of  such  value  based  on  facts  detailed 
by  him.  St.  Louis  Southwestern  Ry. 
Co.  V.  Crabb  (Civ.  App.),  80  S.  W. 
408. 


(f)    Live  Stock,  Poultry,  etc. 
aa.    Admissibility  in  General. 

The  value  of  stock  may  be  proved 
by  opinion,  but  whether  or  not  there 
is  market  for  injured  stock  in  the  in- 
jured condition  is  not  provable  by 
opinion  evidence.  Texas  &  P.  Ry.  Co. 
V.  Meeks  (Civ.  App.),  74  S.  W.  329. 

In  an  action  for  injuries  to  horses 
shipped  over  defendant's  railroad,  the 
opinion  of  a  witness  as  to  what  the 
horses  would  have  been  worth  had 
they  not  been  injured  is  admissible, 
objections  to  such  testimony  going 
to  credibility,  and  not  competency. 
Missouri  Pac.  Ry.  Co.  v.  Fagan,  72 
Tex.   127,   9   S.   W.   749. 

In  an  action  against  a  .carrier  for 
conversion  of  cattle,  there  is  no  error 
in  permitting  witness  shown  to  be  fa- 
miliar with  values  of  cattle  to  testify 
as  to  value  of  cattle  converted.  Mis- 
souri, etc.,  R.  Co.  V.  De  Bord,  21  Tex. 
Civ.  App.  701,  53  S.  W.  587,  affirmed 
in  93  Tex.  690,  no  op. 

Testimony  as  to  value  in  the  case 
of  injury  to  a  herd  of  cattle  in  ship- 
ment may  be  somewhat  speculative 
and  unsatisfactory  and  yet  be  compe- 
tent. Gulf,  etc.,  R.  Co.  V,  Stanley,  89 
Tex.  42,  33  S.  W.  109,  affirming  29  S. 
W.   806. 

bb.  Qualification  of  Witness;  Suffi- 
ciency of  Information  on  Which 
Opinion  Based. 

aaa.  Generally. 

In  an  action  for  injuries  to  cattle 
shipped,  plaintiff  held  competent  to 
testify  as  to  the  market  value  of  the 
cattle.  St.  Louis,  etc.,  R.  Co.  v. 
Barnes  (Civ.  App.),  72  S.  W.  1041,  af- 
firmed  in   97   Tex.   645,   no   op. 

Facts  in  an  action  against  a  carrier 
for  damages  to  cattle  shipped  held  to 
show  that  it  was  error  to  permit  a 
witness  to  give  his  opinion  as  to  the 
market  value.  Missouri,  etc.,  R.  Co. 
V.  Dilworth,  95  Tex.  327,  67  S.  W.  88. 

Witnesses  who  were  in  charge  of  a 
drove  of  horses  being  transported 
from    one    state    to    another   and    who 
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had  sold  horses  in  the  state  of  desti- 
nation about  the  time  the  horses  in 
controversy  should  have  reached  there 
and  knew  the  horses  in  question,  were 
competent  to  testify  as  to  their  value 
in  an  action  against  the  railroad  com- 
pany for  their  loss.  Gulf,  Colorado 
&  S.  F.  Ry.  Co.  V.  Eddins,  7  Tex.  Civ. 
App.   116,   26  S.  W.   161. 

Testimony  of  witness  that  at  the 
time  and  place  of  the  killing  of  a 
cow,  and  the  injuring  of  others,  there 
was  a  market  value  for  cattle  of  that 
class,  and  that  he  knew  what  ii  was, 
that  the  value  of  the  cow  killed  was 
ixom  $250  to  $300,  and  that  of  those 
injured  was  $200  each,  and  the  depre- 
ciation in  their  market  value  was  $150 
or  $175  each;  that  men  came  there 
and  bought  cattle  of  him;  that  what 
he  meant  by  market  value  was  what 
anything  was  worth,  the  way  he  got 
at  it  was  what  he  and  others  would 
give  for  an  animal;  that  he  kept  posted 
from  the  newspapers,  too;  that  the 
newspapers  give  him  the  market  prices 
of  cattle  at  certain  other  places;  and 
that  he  could  come  pretty  near  tell- 
ing what  the  cattle  would  have  brought 
in  those  markets — is  admissible  as 
some  evidence  tending  to  establish 
both  the  market  and  the  reasonable 
value  of  the  cattle;  it  not  showing  wit- 
ness relied  solely  on  hearsay  or  in- 
formation from  others,  and  not  ex- 
cluding the  idea  that  what  he  testified 
he  meant  by  market  value,  and  which 
he  got  at  in  a  certain  way,  was  the 
market  value.  Houston  &  T.  C.  R. 
Co.  V,  Tisdale  (Civ.  App.),  109  S.  W. 
413. 

bbb.    Experienced   Cattlemen. 

An  experienced  cattleman,  familiar 
with  the  class  of  cattle  in  question, 
who  knew  the  market  price  on  a  cer- 
tain date,  was  properly  permitted  to 
give  his  opinion  as  to  what  they 
would  have  sold  for  on  the  market 
on  that  date.  St.  Louis,  I.  M..&  S. 
Ry.  Co.  V.  Gunter,  44  Tex.  Civ.  App. 
480,  99  S.  W.  152. 


ccc*    Plaintiff's  Vendor. 

On  an  issue  as  to  the  value  of  cat- 
tle at  the  destination  of  a  shipment, 
it  was  proper  to  refuse  to  permit  the 
one  who  sold  the  cattle  to  plaintiff  to 
testify  as  to  such  value,  in  the  absence 
of  any  showing  that  he  was  acquainted 
with  the  market  values  at  the  place 
of  destination,  or  in  any  territory  em- 
bracing such  place.  Judgment  (Civ. 
App.),  87  S.  W.  363,  affirmed.  Texas 
&  P.  Ry.  Co.  V,  Sherrod,  89  S.  W.  596, 
99  Tex.  382. 

ddd.    Witness    Who    Has  Not    Seen 
Stock. 

In  an  action  against  a  railroad  for 
injury  to  cattle,  it  was  not  error  to 
admit  testimony  as  to  the  market  value 
of  the  cattle  at  their  destination,  if 
they  had  been  shipped  with  reasonable 
dispatch  and  care,  though  the  wit- 
nesses had  not  seen  the  cattle  prior  to 
shipment.  Texas,  etc.,  R.  •  Co.  v, 
Felker,  40  Tex.  Civ.  App.  604,  90  S. 
W.  530. 

eee.       Information      Obtained      from 
Others;  Hearsay,  etc. 

An  opinion  as  to  value  of  mules  at 
a  certain  point,  not  based  on  personal 
knowledge  but  on  statements  from 
others  as  to  the  value  of  the  mules  of 
character  of  those  at  bar,  should  be 
excluded.  Southern  Pac.  R.  Co.  v. 
Maddox  &  Co.,  75  Tex.  300,  306,  12 
S.    W.    815. 

In  an  action  for  damages  for  delay 
in  shipment  of  cattle,  testimony  as  to 
market  value,  derived  from  informa- 
tion received  from  salesmen  of  com- 
mission houses,  was  hearsay  and 
inadmissible,  but  testimony  based  on 
information  obtained  from  newspaper 
market  reports  was  properly  admitted. 
St.  Louis,  etc.,  R.  Co.  v,  Gunter,  39 
Tex.   Civ.  App.   129,  86  S.  W.  938. 

In  action  for  value  of  animal  killed, 
information  obtained  by  plaintiff  from 
persons  acquainted  with  animals  of 
the  class  killed  as  to  value  held  ad- 
missible. Gulf,  etc..  R.  Co.  V.  Wedel 
(Civ.  App.),  42  S.  W.  1030. 
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A  stockman  gaining  his  information 
as  to  the  market  value  of  mules  in  a 
certain  locality,  at  a  certain  time, 
through  conversations  with  persons 
who  had  sold  a  great  many  mules  at 
such  place  at  such  time,  may  testify 
as  to  their  market  value.  Missouri,  K. 
&  T.  Ry.  Co.  V.  Cocreham,  10  Tex. 
Civ.  App.  166,  30  S.  W.  1118. 

In  an  action  for  the  value  of  an 
animal  killed  by  defendant's  train,  in- 
formation obtained  by  plaintiff  from 
persons  in  another  state,  who  were  ac- 
quainted with  animals  of  the  class  of 
the  one  killed,  as  to  the  value  of  such 
animals,  was  admissible.  Gulf,  C.  & 
S.  F.  Ry.  Co.  V,  Wedel  (Civ.  App.), 
42  S.  W.  1030. 
Iff.   Limited  Inquiries  and  Offers. 

Opinion  as  to  market  value  of  cattle 
is  not  admissible  where  the  witness 
shows  no  knowledge  except  from  an 
inquiry  and  offer  from  one  person. 
Missouri,  etc.,  R.  Co.  v,  Dilworth, 
95  Tex.  327,  67  S.  W.  88,  affirming  65 
S.  W.  502. 
ggg.    Market  Reports. 

A  witness  who  knew  the  market 
value  of  cattle  at  a  certain  place  from 
quotations,  was  competent  to  testify 
thereto.  Houston,  etc.,  R.  Co.  v,  Wil- 
liams  (Civ.   App.),  31   S.   W.   556,   559. 

A  testimony  as  to  the  market  value 
of  cattle  on  a  g^ven  day  based  on 
newspaper  reports,  is  admissible.  Ft. 
Worth,  .etc.,  R.  Co.  v.  Daggett  (Civ. 
App.),  27   S.  W.  186. 

Testimony  as  to  the  market  value 
of  poultry  at  a  certain  time  and  place, 
based  on  knowledge  derived  from  quo- 
tations sent  out  by  commission  mer- 
chants at  the  same  time  and  from  the 
same  place,  is  competent.  Texas,  etc., 
R.  Co.  V.  Fisher,  18  Tex.  Civ.  App. 
78,  43  S.  W.  584;  Missouri,  etc.,  R.  Co. 
V,  Cocreham,  10  Tex.  Civ.  App.  166, 
30  S.  W.   1118. 

A  witness  may  testify  as  to  the 
market  value  of  sheep  in  Chicago  on 
a  certain  day,  though  he  was  in  Texas 
at   the    time    getting    his   information 


from  stock  reports.  Texas,  etc.,  R. 
Co.  V.  Donovan,  86  Tex.  378,  379,  25 
S.  W.  10,  affirming  23  S.  W.  735. 

Market  Reports  and  Private  Ad- 
vices.— Where,  in  an  action  to  recover 
for  a  loss  sustained  through  defend- 
ant's alleged  negligent  delay  in  tfans- 
porting  plaintiff's  sheep  over  its  road 
to  Chicago,  it  appeared  that  plaintiff 
had  sold  sheep  in  Chicago  for  nine 
years,  and  that  during  the  whole  time 
he  had  received  daily  accounts  of  sales 
and  current  prices,  and  private  tele- 
grams, from  persons  interested  with 
him  in  Chicago  in  such  business,  it 
was  competent  for  him  to  testify  as  to 
the  market  value  of  sheep  in  Chicago 
on  certain  days,  months  prior  to  the 
institution  of  the  suit.  Texas  &  P. 
Ry.  Co.  V,  Donovan  (Civ.  App.),  23  S. 
W.  735. 

Information  Based  on  Market  Re- 
ports and  Conversations  with  Stock- 
men.— In  an  action  against  a  railroad 
for  damages,  witness  may  testify  as  to 
market  value  of"  sheep  at  given  time 
and  place  although  his  knowledge  was 
obtained  from  market  reports  and 
from  conversations  with  men  who 
dealt  in  sheep.  Gulf,  etc.,  R.  Co.  v. 
Patterson,  5  Tex.  Civ.  App.  523,  525, 
24  S.  W.  349, 

Where  Report  Does  Not  Cover 
Very  Day  in  Question. — Admissibility 
of  testimony  as  to  market  value 
founded  on  information  and  stock  re- 
ports is  not  affected  by  inability  of 
witness  to  remember  whether  they 
covered  very  days  in  question.  Such 
fact  goes  rather  to  weight  of  evidence 
than  to  its  admissibility.  Texas,  etc., 
R.  Co.  V.  Donovan  (Civ.  App.).  23  S. 
W.  735,  736,  affirmed  in  86  Tex.  378. 

hhh.  Opinion  Based  on  General 
Knowledge  of  Market  Fluctua- 
tions. 

It  was  competent  for  a  witness  to 
testify  that  the  cattle  market  in 
Kansas  City  was  better  early  on  a 
stated  Monday  morning  than  at  any 
other  time  in  the  day,  by  showing  that 
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the  market  was  generally  better  early 
in  the  morning  than  later  in  the  day, 
the  witness  being  familiar  with  the  fact 
about  which  he  thus  testified.  Texas, 
etc.,  R.  Co.  V.  Slaughter,  37  Tex.  Civ. 
App.,  624,  84  S.  W.  1085,  affirmed  in 
101  Tex.  663,  no  op. 

iiL    Value  at  Different  Place  or  under 
Different    Conditions. 

In  an  action  against  a  carrier  for 
damages  to  a  shipment  of  live  stock, 
it  was  error  to  permit  a  witness  to 
give  his  estimate  as  to  the  market 
value  at  the  place  of  destination,  such 
estimate  being  based  on  his  knowl- 
edge of  the  market  value  at  another 
place.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Allen,  87  S.  W.  168,  39  Tex. 
Civ.  App.  236. 

In  an  action  against  a  carrier  for 
damages  to  a  shipment  of  cattle,  it  was 
not  error  to  refuse  to  permit  a  witness 
to  testify  as  to  market  value,  based 
on  conditions  not  existing  at  the 
point  of  destination  at  the  time  of  the 
arrival  of  the  shipment.  St.  Louis, 
etc.,  R.  Co.  V.  Dolan  (Civ.  App.),  84 
S.  W.  393. 
jjj.   Where  No  Market  at  the  Place. 

Where,  in  a  suit  against  a  railway 
company  for  a  Hereford  bull,  injured 
by  its  train,  it  is  shown  that  there  is 
no  market  for  such  an  animal  in  the 
county  where  killed,  his  market  value 
in  counties  where  there  is  a  market 
for  such  animals  may  be  shown,  but 
a  witness  can  not  testify  what  he 
thinks  the  bull  would  bring  from  any 
one  who  wanted  a  bull.  Gulf,  etc., 
R.  Co.  V.  Dunman,  4  App.  Civ.  Cases, 
§  98,  16  S.  W.  421. 

One  Lewis,  a  witness  for  plaintiff, 
was  permitted  to  testify  that  plaintiff's 
bull  would  have  brought  $250  from  any 
one  who  wanted  a  bull.  "He  might 
have  brought  more.  I  know  of  no 
offer  having  been  made  for  him."  This 
evidence  was  incompetent  and  inad- 
missible, and  constitutes  reversible  er- 
ror, in  view  of  the  conflict  in  the 
legitimate    evidence     on     this    material 


issue  of  the  value  of  the  animal.  Gulf, 
etc.,  R.  Co.  V.  Dunman,  4  App.  Civ. 
Cases,  §§  98,  99,  16  S.  W.  421. 

In  an  action  for  injuries  to  mules 
by  defendant's  negligence  in  trans- 
portation, plaintiff  testified  that  there 
was  a  market  value  at  Cleburne  for 
mules,  and  that  he  was  acquainted 
with  it;  that  the  mule  killed  in  trans- 
portation wou!d  have  been  worth  $100 
in  Cleburne  in  good  condition;  that 
the  other  mules,  by  reason  of  their 
haggard  condition  on  arrival  at  Cle- 
burne, were  worth  $5  less  per  head 
than  if  carefully  transported.  On 
cross-examination,  he  testified  that 
Cleburne  was  not  a  place  to  which 
such  stock  were  shipped  for  sale;  that 
he  had  seen  a  span  of  mules  of  about 
the  same  grade  as  his  sell  for  $200  at 
private  sale;  that  he  saw  an  old  mule  sell 
there  for  between  $50  and  $75;  that 
he  had  never  sold  or  tried  to  sell  stock 
at  Cleburne;  that  a  few  days  after  his 
stock  reached  Cleburne  he  drove  them 
off  without  selling  any  of  them.  Held, 
that  a  motion  to  exclude  the  evidence 
as  to  market  value  of  the  mules,  on 
the  ground  that  plaintiff  had  shown  on 
cross-examination  that  there  was  no 
sale  for  mules  at  Cleburne,  and,  if 
there  was,  he  was  not  acquainted  with 
it,  was  properly  overruled.  Gulf,  C. 
&  S.  F.  Ry.  Co.  V,  Russell  (Civ.  App.), 
23  S.  W.  527. 

cc.    Cross-Examination.  « 

In  an  action  against  a  carrier  for  in- 
jury to  a  horse  during  transportation, 
the  evidence  as  to  market  value  was 
slight,  and  all  the  testimony  on  the 
subject  was  merely  expression  of 
opinions.  The  evidence  covered  a 
wide  range,  from  that  of  a  few  hun- 
dred dollars  to  that  of  $7,000.  It  was 
shown  that  the  horse  had  been  re- 
cently purchased  for  $300.  Held,  that 
it  was  error  to  sustain  an  objection  to 
a  question,  on  cross-examination,  to 
the  witness  who  testified  that  the 
horse  was  worth  $7,000,  as  to  whether, 
if  the  horse  was  bought  for  $300,  and 


Digitized  by 


Google 


Expert  and  Opinion  Evidence 


1101 


other  horses  like  him  could  be  bought 
in  the  market  for  the  same  price,  the 
horse  would  be  worth  $7,000.  Texas, 
etc.,  R.  Co.  V.  Xewsome,  44  Tex.  Civ. 
App.  513,  98  S.  W.  646. 
(g)    Vehicles. 

In  an  action  against  a  carrier  for 
the  value  of  a  shipment  of  second- 
hand vehicles,  evidence  of  the.  plain- 
tiff's president  and  witnesses  called  by 
him  as  to  the  value  of  the  vehicles 
new,  and  their  value  second  hand,  at 
the  time  they  should  have  reached  the 
purchaser,  is  not  objectionable  as  in- 
vading the  province  of  the  jury. 
Texas  &  P.  Ry.  Co.  v.  Wilson  Hack 
Line,  46  Tex.  Civ.  App.  38,  101  S.  W. 
1042. 

The  driver  of  plaintiff's  carriage, 
which  was  injured  by  defendant's  en- 
gine, could  state  his  opinion  of  its 
value  before  and  after  the  injury.  Mis- 
souri Pac.  Ry.  Co.  v.  Peay,  7  Tex. 
Civ.  App.  400,  26  S.  W.  768. 
(h)    Water  Privilege. 

The  opinion  of  a  witness  was  ad- 
missible to  show  the  value  of  a  water 
privilege  granted  by  plaintiff  to  de- 
fendant, but  il  was  not  proper  for 
him  to  state  what  he  supposed  such 
privilege  would  be  worth.  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Dunman  (Civ.  App.), 
31  S.  W.  1070. 

On  the  issue  of  the  damages  incurred 
by  the  failure  of  a  railroad  to  comply 
with  an  agreement  to  fill  a  certain 
tank,  belonging  to  plaintiff,  with 
water  at  fixed  intervals,  a  witness  may 
give  his  opinion  as  to  the  value  of  the 
water  privilege,  though  there  was  no 
market  value  of  such  water  privilege. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dunman, 
85  Tex.  176,  19  S.  W.  1073. 
(i)    Work  and  Labor;  Services. 

Witness  does  not  have  to  be  an  ex- 
pert to  testify  that  he  knows  the  price 
of  farm  labor  to  be  from  $13.50  to  $18 
per  month.  (Civ.  App.),  North  Texas 
Const.  Co.  V.  Bostick,  80  S.  W.  109, 
judgment  reversed  83  S.  W.  12,  98 
Tex.  239. 


In  an  action  to  recover  on  a  quan- 
tum meruit,  for  services  in  erecting  a 
stone  building,  persons  not  stone 
masons  were  held  to  be  competent 
witnesses  as  to  the  value  of  the  work 
done,  on  the  ground  that  want  of  fa- 
miliarity with  the  subject  about  which 
a  witness  testifies  affects  only  his 
credibility,  and  not  his  competency. 
Gonzales  College  v.  McHugh,  21  Tex. 
257. 

In  an  action  for  work  and  labor,  the 
plaintiff  (  carpenter)  charged  his  work 
by  the  day,  and  proved  his  skill  as  a 
workman,  and  the  customary  price 
paid  for  carpenter's  work  by  the  day; 
under  such  circumstances,  it  was  error 
to  reject  testimony  offeied  by  the  de- 
fendant to  show  that  from  the  plain- 
tiff's habits,  respecting  his  industry, 
his  work  was  not  worth  as  much  per 
day  as  other  carpenters.  Yeiser  v. 
Ward,  3  Tex.  430. 

c.    As  to  the  Value  of  Real  Property 

and  Improvements. 
(1)    General  Rule  as  to  Admissibility 

of  Opinion  Evidence. 

The  statement  of  a  qualified  witness 
as  to  the  market  value  of  land  is  a 
statement  of  fact,  and  is  admissible. 
St.  Louis  Southwestern  Ry.  Co.  v. 
Terhune   (Civ.  App.),  94  S.  W.  381. 

Evidence  of  witnesses  as  to  the 
market  value  of  land  is  admissible  al- 
though it  be  a  matter  of  opinion. 
Houston,  etc.,  R.  Co.  v,  Knapp,  51 
Tex.  592,  601;  Ft.  Worth,  etc.,  R.  Co. 
V.  Hogsett,  67  Tex.  685,  687,  4  S.  W. 
365. 

In  condemnation  proceedings  opin- 
ions of  witnesses,  not  experts,  con- 
veisant  with  value  of  land  taken,  a.e 
admissible,  it  being  left  to  the  judge's 
discretion  as  to  witnesses'  qualifica- 
tions. Telephone  &  Tel.  Co.  v.  Forke, 
2  App.  Civ.  Cases,  §  364;  San  Anto- 
nio, etc.,  R.  Co.  V,  Ruby,  80  Tex.  172, 
15  S.  W.  1040;  Gulf,  etc.,  R.  Co.  v. 
Abney,  3  App.  Civ.  Cases,   §  413. 

Where  only  a  part  is  taken,  opinion 
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evidence  is  admissible  to  prove  the 
value  of  the  whole  before  the  taking 
and  the  value  of  what  remains  there- 
after. Telephone  &  Tel.  Co.  v,  Forke, 
2  App.  Civ.  Cases,  §§  364,  365. 
(2)  Grounds  of  Opinion;  Circum- 
stances Affecting  Value,  etc. 

(a)  In  General. 

A  qualified  witness  giving  his 
opinion  as  to  value  of  real  estate  may 
properly  state  also  the  circumstances 
affecting  it,  such  as  rental  value,  lo- 
cation, improvements  upon  and  those 
going  on  around  it,  both  as  support- 
ing the  estimate  given  by  the  witness, 
and,  in  case  marked  or  salable 
value  could  be  established,  to  determine 
its  value  by  other  means  than 
the  course  of  dealings;  contemplated 
improvements  by  a  purchaseir  could 
not  be  made  a  basis  of  the  witnesses 
estimate  of  value,  but  the  capacity  to 
be  rendered  more  productive  of  rents 
by  improvements  might  be.  Land 
Mortg.  Co.  V,  Campbell,  98  Tex.  372, 
84  S.  W.  424,  reversing  81  S.  W.  560. 

(b)  Prospective  Improvements. 

The  effect  of  improvements  to  be 
made  to  property  can  not  be  consid- 
ered by  a  witness  in  giving  an  esti- 
mate of  its  value  before  the 
improvements  have  been  made.  Judg- 
ment (Civ.  App.),  81  S.  W.  5G0,  re- 
versed. J.  B.  Watkins  Land  Mortg. 
Co.  V,  Campbell,  84  S.  W.  424,  98  Tex. 
372. 

(c)  Sums  Which  Witness  Would  Take 
for  Land. 

The  testimony  of  a  life  tenant  as  to 
what  he  considers  the  value  of  his 
estate  is  not  rendered  inadmissible  by 
the  fact  that  he  states  that  he  would 
take  such  estimated  value  for  it. 
Coapland  !>,  Lake,  9  Tex.  Civ.  App.  39, 
28   S.   W.   104. 

(d)  Subjunctive  Opinions. 

In  a  suit  for  damages  caused  by  the 
overflow  of  land,  witness  stated  that 
the  land  was  worth  $10,  though  over- 
flowed, and  that  it  would  be  worth  $20 
an  acre  if  it  did  not  overflow.     Held, 


that  the  evidence,  being  nothing  more 
than  the  testimony  of  a  witness  as  to 
the  market  value  of  the  land,  was  ad- 
missible, though  to  some  extent  it 
was  a  matter  of  opinion.  Houston  & 
T.  C.  R.  Co.  V,  Knapp,  51  Tex.  592. 
(3)    Qualification  of  Witness. 

(a)  Generally. 

A  witness  who  is  shown  to  be  fa- 
miliar with  the  locality  and  general 
surroundings  of  land,  although  he  is 
not  able  to  state  absolutely  its  value, 
may  give  his  opinion  thereof.  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Ruby,  80 
Tex.  172,  15  S.  W.  1040. 

In  order  to  render  the  testimony  of 
witnesses  admissible  in  condemnation 
proceedings  ds  to  the  value  of  the 
land  taken  they  need  not  have  been 
owners  or  have  heard  of  sales  directly 
from  sellers  or  buyers,  it  being  merely 
sufficient  that  they  are  acquainted 
with  the  property  and  have  informa- 
tion sufficient  to  qualify  them  to  give 
an  opinion.  Telephone  &  Telegraph 
Co.  V,  Forke,  2  Willson,  Civ.  Cas.  Ct. 
App.  §  365. 

(b)  Knowledge  Based  on  Limited  In- 
quiries. 

Evidence  showing  no  knowledge  of 
the  value  of  property  except  from  an- 
swers to  inquiries  made  in  the  neigh- 
borhood held  insufficient  to  qualify  a 
witness  to  give  an  opinion  on  the  sub- 
ject. Land  Mortg.  Co.  v,  Campbell, 
98  Tex.  372,  84  S.  W.  424,  reversing  81 
S.  W.  560. 

(c)  To   Estimate   Value   of  Improve- 
ments. 

It  was  error  to  permit  a  witness, 
who  stated  that  he  had  never  exam- 
ined the  improvements  in  question  be- 
fore the  fire,  and  did  not  know  what 
buildings  were  burned,  to  give  his  es- 
timate of  the  value  thereof,  as  he 
should  have  been  required  either  to 
state  that  he  possessed  information 
enabling  him  to  give  such  opinion,  or 
to  state  facts  showing  his  qualifica- 
tion to  do  so.  Houston  &  T.  C.  R. 
Co.   V,    Smith    (Civ.    App.),    46    S.    W. 
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1046;  Southern  Pac.  R.  Co.  v,  Maddox 
&  Co.,  75  Tex.  300,  305,  12  S.  W.  815. 
Where  plaintiff  claimed  land  under 
a  lease  from  the  state,  and  alleged 
that  he  owned  improvements  worth 
$200,  consisting  of  a  well,  windmill 
and  dugout,  and  no  objection  was 
made  as  to  defendant's  qualification 
to  give  an  opinion  as  to  the  value  of 
such  improvements,  his  testimony 
was  competent,  though  he  knew  noth- 
ing about  windmills,  such  fact  only 
going  to  its  weight.  Shelton  v,  Wil- 
lis, 58  S.  W.  176,  23  Tex.  Civ.  App. 
547. 

(d)   As  to  Rental  Value. 

A  witness  who  is  shown  to  be  fa- 
miliar with  the  locality  of  the  land, 
and  qualified  to  give  an  opinion  as  to 
its  rental  value,  the  testimony  of  such 
witness  is  admissible  though  the  wit- 
ness can  not  state  the  value  abso- 
lutely, lilies  V,  Frerichs,  11  Tex.  Civ. 
App.  575,  32  S.  W.  915. 

In  an  action  against  a  railroad  for 
damages  for  taking  possession  of 
plaintiffs'  land,  where  a  witness  testi- 
fied that  other  lands  in  the  neighbor- 
hood had  been  rented  for  pasture,  that 
he  had  rented  a  piece  for  that  purpose 
near  the  strip  in  question,  and  that 
he  knew  the  rental  value  of  such 
lands,  his  testimony  as  to  the  value  of 
the  land  per  month  for  the  purpose 
for  which  the  defendant  used  it  was 
admissible.  Cluck  v,  Houston  &  T. 
C.  R.  Co.,  79  S.  W.  80,  34  Tex.  Civ. 
App.  452. 

On  the  issue  as  to  the  rental  value 
of  property  while  unlawfully  with- 
held, it  was  error  to  allow  a  witness, 
after  stating  that  he  was  unacquiainted 
with  the  business  for  which  the  prop- 
erty was  used,  to  state  what,  from  the 
facts  in  evidence,  he  would  consider 
to  be  a  fair  rental  per  season  for  the 
property.  Texas  Consolidated  Com- 
press &  Manuf'g  Ass'n  v.  Dublin 
Compress  &  Manuf'g  Co.  (Civ. 
App.),  38  S.  W.  404. 


(e)  As  to  the  Value  of  Orchard  Lands. 

A  witness  who  did  not  know  whar 
lands  with  peach  orchards  had  been 
or  could  be  sold  for  in  a  neighborhood 
was  not  competent  to  express  an 
opinion  as  to  the  value  of  such  lands. 
Texas  &  N.  O.  R.  Co.  v.  Smith,  80  S. 
W.  247,   35  Tex.   Civ.  App.  351. 

In  an  action  for  the  destruction  of 
a  pear  orchard  by  fire  it  was  not  per- 
missible for  a  witness  who  knew 
nothing  of  plaintiffs  orchard,  but 
based  his  opinion  on  general  knowl- 
edge of  the  condition  of  pear  orchards 
in  that  section  of  the  country,  to  state 
that  such  orchards  added  nothing  to 
the  value  of  the  land  on  which  they 
stood.  Gulf,  etc.,  R.  Co.  v.  Bur- 
roughs, 27  Tex.  Civ.  App.  422,  66  S. 
W.    83. 

(0   As  to  the  Value  of  Arid  Lands. 

It  was  not  error  to  admit  testi- 
mony to  opinion  valuation  of  arid  land 
situated  within  a  large  pasture  inclo- 
sure  of  the  defendant,  the  witness  tes- 
tifying as  to  its  value  to  the  defend- 
ants, at  same  time  declaring  that  he 
did  not  know  the  land  otherwise  than 
its  general  character.  Pettus  v.  Daw- 
son,  82  Tex.   18,  17   S.   W.  714. 

In  trespass  to  try  title,  B.,  the  only 
witness  on  the  point,  testified  that  he 
did  npt  know  the  rental  value  of  the 
land;  that  he  was  acquainted  with  the 
land,  which  was  situated  \a  a  dry  sec- 
tion of  the  country,  with  no  water  on 
it,  and  inclosed  in  a  pasture  of  30,000 
or  40,000  acres  of  land  belonging  to 
defendants,  but  that  the  land  was 
worth  four  cents  an  acre  per  annum 
to  defendants.  Held,  that  the  evidence 
was  competent.  Pettus  v,  Dawson,  82 
Tex.  18,  17  S.  W.  714. 
(4)    Examination  of  Witnesses. 

Question  Held  Not  Objectionable 
as  Calling  for  Cash  Market' Value.— 
In  a  proceeding  to  condemn  land  for 
a  railroad  right  of  way,  where  a  wit* 
ness,  who  was  shown  to  be  competent 
to  testify  as  to  the  value,  was  asked 
what,  in  his  opinion,  was  the   market 
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value  of  the  land  in  the  neighborhood 
per  acre,  it  was  error  to  sustain  an  ob- 
jection to  the  question  as  calling  for 
the  cash  market  value.  Sullivan  v, 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas, 
68  S.  W.  745,  29  Tex.  Civ.  App.  429. 
(5)    Striking  Out  Evidence. 

Striking  Out  Evidence  of  Unquali- 
fied Witness. — Where  a  witness  ad- 
mitted on  cross-examination  that  he 
did  not  know  the  market  value  of  the 
realty,  it  was  error  to  refuse  to  strike 
out  his  testimony  as  to  its  market 
value,  on  direct  examination.  Tyler, 
etc.,  R.  Co.  V.  Hitchins,  26  Tex.  Civ. 
App.  400,  63  S.  W.  1069. 

Where  Witness  Discredits  Former 
Statement  by  Stating  Smaller  Valua- 
tion.— In  an  action  for  the  breach  of 
a  contract  for  the  sale  of  real  estate, 
where  a  witness  as  to  the  value  of 
property  had  duly  qualified  and  testi- 
fied to  various  circumstances  affecting 
the  value,  the  fact  that  he  admitted 
that  the  property  would  not  probably 
have  brought  more  than  a  stated  sum 
did  not  render  inadmissible  his 
previous  testimony,  but  only  affected 
its  weight.  Judgment  (Civ.  App.),  81 
S.  W.  560,  reversed.  J.  B.  Watkins 
Land  Mortg.  Co.  v,  Campbell,  84  S. 
W.  424.  98  Tex.  372. 
80.    Waters,  Dams,  and  Overflows. 

Unusual  Freshet. — One  who  has 
had  a  general  knowledge  of  the 
country  in  the  vicinity  of  a  railroad 
bridge  for  several  years,  and  a  special 
knowledge  of  the  canon  over  which  it 
was  built,  may  give  an  opinion  as  to 
whether  the  freshet  which  washed  the 
bridge  away  was  a  remarkable  one, 
and  such  as  was  not  to  be  expected  in 
that  section.  Galveston.  H.  &  S.  A. 
Ry.  Co.  V.  Daniels,  9  Tex.  Civ.  App. 
253,  28   S.  W.   548. 

Cause  of  Overflow. — In  an  action 
for  damages  to  plaintiffs  land  by  over- 
flow from  waters  deflected  by  the  al- 
leged negligent  construction  of  a  rail- 
road, witnesses  who  were  familiar  with 
the    lands    and   the    usual    rainfalls    of 


that  section  could  testify  as  to  how 
the  water  would  flow  and  affect  plain- 
tiffs land  if  the  railroad  were  not 
there,  over  the  objection  that  nonex- 
pert testimony  was  inadmissible. 
Taylor  v.  San  Antonio  &  A.  P.  R.  Co., 
83  S.  W.  738,  36  Tex.  Civ.  App.  658. 

When  one  issue  was,  whether  a 
bridge  constructed  by  a  railway  com- 
pany across  a  stream  had  been  so 
unskillfully  constructed  as  to  cause  the 
waters  of  the  stream  to  overflow,  un- 
skilled witnesses  familiar  with  the 
bridge  structure  and  the  facts  con- 
nected with  the  overflow  were  per- 
mitted to  give  their  opinion  as  to 
whether  the  bridge,  on  account  of  be- 
ing improperly  constructed,  caused 
the  damage,  and  to  state  in  that  con- 
nection the  facts  within  their  knowl- 
edge. I.  &  G.  N.  R.  Co.  z\  Klaus.  64 
Tex.  293. 

In  an  action  against  a  railroad  com- 
pany for  causing  overflow  of  plain- 
tiff's land  by  the  construction  of  an 
embankment,  it  is  proper  to  allow  wit- 
nesses familiar  with  the  region  and 
the  flow  of  water  therein  to  testify 
that  the  overflow  was  caused  by  the 
embankment.  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Haskell,  4  Tex.  Civ.  App.  550,  23  S. 
W.  546. 

A  witness  was  asked,  "Why  was  it 
the  water  of  the  Bosque  did  not  flow 
in  1887  as  it  did  formerly?"  To 
which  the  witness  replied,  "The  rail- 
way obstructed  it."  This  witness  was 
not  an  expert,  but  he  had  testified  to 
actual  knowledge  of  facts — of  the 
water  flow  before  and  after  the  rail- 
way had  been  built — was  present  at 
the  flood  causing  the  damage  in  con- 
troversy. Having  given  the  attendant 
circumstances,  his  opinion  as  above 
was  admissible.  Falwell  v,  Hening. 
78  Tex.  278,  279,  14  S.  W.  611. 

Same;  Qualification  of  Witness. — In 
an  action  for  the  alleged  negligent 
construction  of  a  railroad  embank- 
ment so  as  to  obstruct  the  flow  of  a 
river  in   times  of  high  water,  thereby 
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flooding  plaintiff's  land,  a  nonexpert 
witness,  who  has  been  familiar  with 
the  land  for  20  years,  and  who  has 
testified  to  the  facts  relative  to  the 
flood  and  to  the  construction  of  the 
embankment,  may  also  give  his 
opinion  as  to  whether  or  not  the  em- 
bankment did  in  fact  obstruct  the  flow 
of  the  river  on  the  occasion  com- 
plained of.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Locker.  78  Tex.  279,  14  S.  W.  611. 

A  witness  who  for  26  years  had  been 
familiar  with  a  stream,  and  knew  from 
observation  what  had  obstructed  or 
would  obstruct  its  flow,  may  give  his 
opinion  of  the  cause  of  an  overflow, 
alleged  to  have  been  caused  by  the 
negligent  construction  of  a  railroad, 
though  jie  is  not  an  expert  in  building 
embankments,  bridges,  and  culverts. 
Ethridge  v,  San  Antonio  &  A.  P.  Ry. 
Co.,  14  Tex.  Civ.  App.  634,  39  S.  W. 
304. 

Witnesses  who  were  not  shown  to 
have  known  anything  as  to  the  effect 
on  the  natural  flow  of  the  water  of 
a  stream  by  the  construction  of  an 
embankment  adjacent  thereto,  nor 
whether  there  was  any  difference  in 
the  volume  or  velocity  of  the  water 
as  it  flowed  over  plaintifFs  land  be- 
fore and  after  the  construction  of  the 
embankment,  were  not  qualified  to  give 
their  opinions  on  the  subject.  (Civ. 
App.),  Gulf,  C.  &  S.  F.  Ry.  Co.  v, 
Harbison.  88  S.  W.  452.  affirmed  90 
S.  W.  1098,  99  Tex.  538;  Gulf,  etc.,  Ry. 
Co.  V.  Wetherly  (Civ.  App.),  88  S.  W. 
456,  affirmed  90  S.  W.  1097,  99  Tex. 
536;  Gulf,  etc.,  Ry.  Co.  v.  Gates  (Civ. 
App.),  88  S.  W.  457. 

In  an  action  for  damages  to  lands 
from  the  overflow  of  a  river  It  was 
error  to  admit  the  opinions  of  wit- 
nesses that  the  overflow  was  caused 
by  a  railroad  embankment,  when  it  ap- 
peared that  they  had  little  familiarity 
with  the  river,  the  rainfalls,  and 
previous  overflows,  and  that  their 
knowledge  of  the  embankment,  as 
compared  with  the  width,  fall,  and 
7  Tex— 70 


volume  of  water  in  the  river,  was 
meager  and  indefinite.  Gulf,  C^  &  S» 
F.  Ry.  Co.  V,  Hepner,  83  Tex.  136,  1ft 
S.  W.  441. 

Capacity  of  Culvert. — A  witness 
who  was  not  shown  to  have  had  any 
actual  knowledge  of  the  size,  dimen- 
sions, and  capacity  of  a  culvert,  al- 
though he  had  a  knowledge  of  the 
general  surroundings,  was  incompe- 
tent to  testify  as  to  its  capacity.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v. 
Huddleston    (Civ.  App.),  81   S.  W.  64. 

Necessity  for  More  Culverts  and 
Sluices. — In  action  for  damages  for 
flooding  land,  it  is  error  to  admit  tes- 
timony of  nonexpert  witnesses  as  to 
necessity  for  more  culverts  and  sluices 
in  defendant's  embankment.  I.  &  G. 
N.  R.  R.  V,  Malone,  1  App.  Civ.  Cases, 
§  231. 
31.   WeU  DriUing. 

Testimony  that  "no  well  driller 
would  put  his  tools  in  a  well  having 
iron  dropped  in  it  like  that  described 
as  having  been  dropped  in  the  welt 
by  the  plaintiff'  is  the  opinion  of  the 
witness,  and  inadmissible  where  the 
facts  upon  which  it  was  based  were 
not  given.  Moore  v.  Kennedy,  81  Tex. 
144,  16  S.  W.  740. 

D.    WEIGHT  AND  SUFFICIENCY. 

That  cattle  sold  for  their  market 
value  is  sufficiently  shown  by  testi- 
mony by  the  witness  who  effected  the 
sale  that  they  were  sold  in  the  usual 
and  customary  manner  at  so  much  per 
hundredweight,  live  weight,  at  the  Na- 
tional Stockyards,  it  being  common 
knowledge  that  sales  are  there  effected 
by  brokers  to  the  highest  cash  bidder. 
St.  Louis,  etc.,  R.  Co.  v.  White  &  Co. 
(Civ.  App.),  76  S.  W.  947,  reversed  in 
97  Tex.  493. 

One  or  two  of  the  witnesses  used 
the  expression  that  the  plaintiff  held 
possession  of  the  premises;  but  the 
evidence  shows  what  they  meant; 
held,  that  it  was  the  mere  expression 
of  their  opinion  as  to  what  consti- 
tuted  the    holding   of   possession,   and 
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not  the  statement  of  a  matter  of  fact 
and  was  insufficient  to  establish  the 
fact  of  possession.  Lea  v,  Hernan- 
dez,  10  Tex.   137,   139. 

Evidence  considered  in  absence  of 
objection  made  at  trial,  held  to  show 
want  of  consideration  for  bond, 
though  in  nature  of  conclusion  of  wit- 
ness.     Merchant    v.    Bowyer,    3    Tex. 


Civ.  App.  367,  370,  22  S.  W.  763. 
"The  simple  opinion  of  a  nonpro- 
fessional man  on  the  question  of  in- 
sanity, independent  of  any  and  all 
facts  upon  which  that  opinion  was 
founded,  should  have  had  but  little  in- 
fluence upon  the  jury  or  the  court 
below."  Hickman  r.  State,  38  Tex. 
190,   192. 


Elxpert  Witnesses. 

See  the  title  EXPERT  AND  OPINION  EVIDENCE,  ante,  p.  972. 

Explanations. 

As  to  explaining  answers  to  interrogatories,  see  the  title  DEPOSITIONS 
AND  INTERROGATORIES,  vol.  6,  p.  391.  As  to  right  of  witness  to  explain 
inconsistencies  in  testimony,  see  the  title  WITNESSES. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


